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PACKAGES  OF  ONE-PAID  IN  ADVANCE 

PACKAGES  OF  ONE   HUNDRED  TICKETS.— Where  an 

ordinance  constituting  a  contract  between  the  city  and  a  bridge 
conypany  provided  that  the  company  should  sell  '^packages  of  one 
hundred  tickets  to  foot  passengers  for  $1  to  all  applicants/'  the 
sale  by  the  company  of  five  cards  for  $1,  each  card  being  good 
for  twenty  crossings  one  perforation  being  made  in  it  upon  each 
croasing,  was  a  substantial  compliance  with  the  contract.  City 
of  Newport  v.  Newport  cfe  Cincinnati  Bridge  Co.,  90  Ky.  193, 
12  B.  39. 

PACTA  PRIVATA. — Pacta  privata  juri  publico  derogare 
nan  possunt.  Private  compacts  can  not  derogate  from  public 
right.     Cochran's  Law  Lexicon. 

PAID. — ^Where  the  pledgee  of  shares  of  stock  surrendered 
to  the  pledgor  a  paper  evidencing  the  pledge,  and  also  sur^ 
rendered  the  notes  to  secure  which  the  pledge  was  made,  mark- 
ing them  **paid,"  and  the  pledgor  executed  and  delivered 
to  the  pledgee  an  absolute  bill  of  sale  of  the  shares,  the 
chanceUor  will  not,  in  the  absence  of  strong  evidence  of  fraud, 
set  aside  the  contract  and  permit  the  pledgor  to  redeem.  Cun- 
ningham V.  Jones'  Exrs,,  57  S.  W.  488,  22  R.  450. 

Varance  between  an  allegation  that  plaintiff  paid  a  specified 
sum  to  defendant's  attorney,  and  proof  that  he  handed  the 
amount  to  the  sherifF,  who  immediately,  and  in  plaintiff's  pres- 
ence, paid  it  to  the  attorney,  is  not  fatal.  Powers  v.  Smith,  38 
S.  W.  1045,  18  R.  983.  See,  also,  title  Payment,  in  this  book. 

PAID  FOR. — ^An  allegation  in  a  petition  '*that  A.  had 
flRibecrB)ed  and  paid  for,  or  bought,  etc.,"  held  to  be  an 
alternative  pleading, — one  showing  no  cause  of  action,  a  judg- 
ment on  which  was  erroneous.  Curators  of  Kentucky  Uni- 
versity V.  McBrayer,  4  Ky.  Opin.  390. 

PAID  IN  ADVANCE.— Where  a  policy  recites  that  it  is  issued 
in  consideration  of  the  annual  premium  ''to  be  paid  in  advance 
to  the  company,''  the  beneficiary,  to  estaiblish  a  prima  fade  right 
to  recover,  must  show  that  the  premium  had  been  paid ;  and  it  is 
not  suflScient  to  show  that  the  execution  of  a  note  for  the 
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PAID  AND  SECURED    2^72    PAID-UP  INSURANCE 

aonount  reciting  that  it  is  accepted  on  condition  that,  if  not 
paid/  at  maturity,  the  policy  shall  be  void.  Manhattan  Life 
Ins,  Co.  V.  Myers,  59  S.  W.  30,  22  R.  875. 

The  recital  in  a  policy  of  life  insiiran<ce  issued  by  a  non- 
resident company  that  the  first  premium  is  **  to  be  paid  in 
advance"  is  not  notice  to  the  insured  that  the  general  agent 
of  the  company  in  the  State  has  no  authority  to  accept  a 
note  for  such  premium  where  he  furnishes  a  printed  blank 
on  which  to  execute  the  note  and  accepts  the  note  executed 
thereon,  and  the  policy  and  a  receipt  for  the  premium  are 
thereupon  delivered  to  the  applicant,  although  the  policy 
provides  that  **no  person  except  the  president,  vice-president, 
or  secretary  is  authorized  to  make,  alter,  or  discharge  con- 
tracts, or  to  waive  forfeitures.*'  Washington  Life  Ins.  Co.  v. 
Menefee's  Exr.,  53  S.  W.  260,  21  R.  916. 

PAID  AND  SECURED  TO  BE  PAID.— The  case  of  BroadweU 
V.  King,  3  B.  Monroe,  449,  holding  that  the  words** paid  and  se- 
cured to  be  paid"  in  a  conveyance  were  not  such  a  recital  as  to 
raise  an  implied  notice  of  a  lien  as  against  a  purchaser,  overruled 
by  Thornton  v.  Knox,  6  B.  Monroe,  75;  Woodward  v.  Wood- 
ward, 7  B.  Monroe,  116 ;  Young  v.  Wood,  11  B.  Monroe,  129. 

Prior  to  the  Revised  Statutes  a  recital  in  the  deed  that  the 
consideration  was  **paid  and  secured  to  be  paid"  was  held  con- 
structive notice  to  sub-vendee  that  part  of  the  consideration  was 
unpaid.  Woodiimrd  v.  Woodward,  7  B.  M.  116.  But  sub-vendee 
when  sued  by  his  vendor  can  not  withhold  the  purchase  money 
and  require  a  release  where  there  is  no  allegation  that  any  lien 
is  asserted  or  exists  for  the  part  of  the  price  said  to  be 
* 'secured  to  be  paid."    Wilder  v.  Smith,  12  B.  M.  96. 

PAID-UP  INSURANCE.— Under  the  statute  of  Kentucky 
paid-up  insurance,  not  extended  insurance  is  provided  for,  and 
the  amount  to  be  applied  for  this  purpose  must  be  not  less 
than  two-thirds  of  the  reserve  on  the  original  policy.  Dihrdl 
V.  Citizens  National  Life  Ins.  Co.,  152  Ky.  208,  153  S.  W.  428. 

A  ten  year  term  paid-up  policy  of  insurance  issued  on  the 
life  of  the  husband,  while  the  marriage  relation  exists,  for  the 
benefit  of  the  -wife,  is  property  in  the  meaning  of  Sec.  425, 
Civil  Code,  and  Sec.  2121,  Kentucky  Statutes.  Sea  \.  Conrad, 
155  Ky.  51,  159  S.  W.  622. 

Mode  of  arriving  at  paid-up  and  surrender  value  of  policies. 
Ky.  Stats,,  Sec.  659. 
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**A  paid-trp  policy  is  the  equivalent  of  the  insurer's  bond  to 
pigr  a  definite  sum  at  a  time  certain,  or  upon  the  happening  of 
an  inevitable  contingency."  Planters  State  Bank  v.  WUUng- 
ham's  Assignee,  111  Ky.  71. 

The  time  fixed  within  the  policy  in  whi?ch  the  assured  shall 
surrender  his  original  policy  in  order  to  be  entitled  to  a 
paid-up  policy  is  not  of  the  assence  of  the  -contract,  and  the 
insured  does  not  lose  his  right  to  a  paid-up  policy  by  failure 
to  demand  it  within  the  time  fixed.  Mutual  Life  Ins.  Co,  v. 
Jarboe,  102  Ky.  80,  42  S.  W.  1097,  19  R.  150L 

See,  also,  Kentucky  Digests,  Insurance. 

PAIN  AND  SUFFERING.— A  recovery  may  be  had  for  pain 
caused  by  physical  injuries  sustained  by  the  negligence  of 
another.    City  of  Louisville  v.  Lambert,  116  S.  W.  261. 

Where  one  is  injured  through  the  negligent  acts  of  another 
and  death  does  not  immediately  ensue,  the  representatives  of  the 
deceased  may,  at  their  election,  sue  either  for  the  pain  and  suf- 
fering endured  by  the  deceased  as  a  result  of  the  injuries^  or  for 
his  death;  either  one,  but  not  both.  C.  &  0.  Ry.  Co.  v.  Bank's 
Admr.,  142  Ky.  746,  135  S.  W.  285;  Bowling  Green  Gas  Light 
Co.  V.  Dean's  Extx,,  142  Ky.  678,  134  S.  W  .1115;  LouisviUe  Ry. 
Co.  v.  WQls'  Admx.,  66  S.  W.  628,  23  B.  1961;  Lewis'  Admr.  v. 
Taylor  Coal  Co.,  112  Ky.  845,  66  S.  W.  1044,  23  B.  2218. 

Tlie  action  may  be  brought  by  decedent's  administrator. 
Randolph's  Admr.  v.  Snyder,  139  Ky.  159,  129  S.  W.  562. 

In  an  action  to  recover  damages  for  the  killing  of  a  child  and 
not  for  its  mental  and  physical  suffering,  an  instruction  author- 
izing the  jury  to  allow  damages  for  such  suffering  was  prejudicial. 
Paducah  City  Ry.  v.  Alexander,  104  S.  W.  375,  31  R.  1043. 

No  rule  has  ever  been  or  ever  wiU  be  discovered  by  which 
the  human  mind  can  estimate  in  money  the  suffering  of  a 
Khotmlii  being.  In  view  of  this  inevitable  condition,  the  courts 
have  been  obliged  to  leave  to  the  sound  discretion  of  a  properly 
instructed  jury  the  sum.  that  will  be  allowed,  and  have  adopted 
the  practice  of  not  interfering  with  their  finding  unless  it  is 
so  exeesfiive  as  to  leave  the  impression  that  it  was  the  result 
of  prejudice  or  passion.  Bowling  Green  Gas  Light  Co.  v. 
Dean's  Extx.,  142  Ky.  678,  134  S.  W.  1115. 

It  is  not  error  to  omit  the  words  '*if  any*'  after  pain  and 
Buffering,  where  the  evidence  of  suffering  and  the  nature  of  his 
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injuries  was  uncontradicted.  West  Ky.  Coal  Co.  v.  Butler's 
Admr.,  155  Ky.  428. 

A  cause  of  action  for  death  can  not  be  property  joined  with 
a  cause  of  action  for  the  pain  and  suffering  of  the  decedent. 
Lewis'  Admr.  v.  Taylor  Coal  Co.,  112  Ky.  845,  66  S.  W.  1044, 
23  E.  2218. 

A  cause  of  action  for  pain  and  suffering  can  not  be  united 
with  the  statutory  action  to  recover  for  death,  but  plaintiff 
must  elect  which  he  will  prosecute.  Louisville  By.  Co.  v.  WUl's 
Admx.y  66  S.  W.  628,  23  R.  1961. 

Testimony  as  to  bums  to  plaintiff's  foot  and  leg  by  red-hot 
liquid  metal  is  suflScient  evidence  of  pain  and  suffering,  both 
physical  and  mental.  Nolan's  Admr.  v.  Stwndard  Samtary 
Mfg.  Co.,  Ill  S.  W.  290,  33  R.  745. 

Where  one  lived  nine  hours  after  his  injury,  suffering  great 
mental  and  physical  pain,  a  verdict  for  $7,500  is  sustained, 
the  jury  having  the  right  to  award  not  only  compensation 
but  exemplary  damages.  N.  N.  dk  M.  V.  Co.  v.  Denizell,  91 
Ky.  42,  12  R.  626. 

A  verdict  for  $4,000  for  the  ''pain,  anguish,  loss  of  time," 
etc.,  suffered  by  plaintiff's  intestate  during  the  ten  days  he 
lived  after  the  accident,  was  not  excessive.  L.  <fe  N.  B.  Co.  v. 
Earl,  94  Ky.  369,  15  R.  184. 

PAINTING. — ^Painting  was  not  necessary  to  the  comple- 
tion of  a  mill  according  to  the  contract,  which  bound  the 
miller  merely  to  **put  it  up  and  in  running  order."  Bhodes 
V.  Cox,  9  R.  805. 

PALPABLY  AGAINST  THE  WEIGHT  OF  THE  EVIDENCE. 

—Although  Subsec.  6,  of  Sec.  340,  of  the  Civil  Code  of 
Practice  provides,  in  terms,  that  a  new  trial  may  be  granted 
when  the  verdict  is  not  sustained  by  sufficient  evidence,  the 
rule  is  that  the  Court  of  Appeals  will  not  reverse  simply  because 
the  verdict  is  not,  in  our  opinion,  sustained  by  a  preponder- 
ance or  the  weight  of  the  evidence,  but  only  where  the  verdict 
is  clearly  and  palpably  against  the  weight  of  the  evidence. 
Bell  V.  Keach,  80  Ky.  42;  L.  cfc  N.  B.  Co.  v.  Graves,  78  Ky.  74; 
Thompson  v.  Thompson,  93  Ky.  435;  Adams  Express  Co.  v. 
Tucker,  161  Ky.  741,  171  S.  W.  428. 
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The  rule  that  a  verdict  of  a  properly  instructed  jury  will 
not  be  interfered  with  unless  it  is  palpably  and  flagrantly 
against  the  evidence  is  as  firmly  fixed  in  the  jurisprudence  of 
this  State  as  any  principle  of  law  resting  on  judicial  deliver- 
ance can  be,  and  has  been  announced  in  repeated  decisions 
of  this  court,  beginning  with  its  earliest  history.  Eagle  Dis- 
tiUery  v.  Hardy,  120  S.  W.  336.    See,  also  Flagrantly. 

PALPABLY  DANGEROUS.---A  set  screw  held  ''palpably 
dangerous.''  Higgins  Mfg.  Co.  v.  Oriesinger's  Admr.,  145 
Ky.  1. 

PANEL. — In  a  criminal  case  each  party  is  entitled  to  a 
full  panel  of  jurors,  found,  upon  examination,  qualified  to  try 
the  case,  before  being  required  to  exercise  the  right  of 
peremptory  challenge  to  the  individual  juror,  and  whenever  the 
number  is  lessened  by  either  party  the  panel  must  be  again 
fiUed  before  being  passed  on,  and  so  on  until  the  jury  is  com- 
pleted.   Jenkins  v.  Com.,  9  R.  254;  WUson  v.  Com.,  9  R.  274. 

PAPER. — '*As  'paper'  includes  all  the  various  qualities 
of  the  article  thus  denominated,  and  as  pasteboard  is  paper 
of  a  coarse  and  inferior  quality,  the  covenantors  were  bound 
to  furnish  the  apparatus  necessary  for  making  pasteboard." 
Patteson  v.  Oarret,  7  J.  J.  Mar.  115. 

PAPER  OF  GENERAL  CIRCULATION.— A  paper  contain- 
ing  only  advertisements  and  notices  of  sales  of  real  estate  is 
not  a  paper  of  general  circulation  in  which  the  statute  requires 
notices  of  judicial  sales  to  be  published.  Reagan  v.  Buddy, 
78  S.  W.  430,  25  R.  1664. 

PAPER  TITLE- — ^Plaintiffs,  in  an  action  to  recover  posses- 
sion of  land,  are  entitled  to  recover  by  proof  of  a  perfect 
poflsessory  title  in  their  vendor,  even  though  they  show  no 
"paper  title"  in  him.    Hamilton  v.  Hamilton,  16  R.  793. 

PAPERS. — The  copies  of  a  brief  intended  for  distribution 
amcmg  the  judges  of  the  Court  of  Appeals  are  not  such  papers 
as  the  statute  refers  to  in  allowing  the  clerk  fifteen  cents  for 
filing  a  paper,  and  the  clerk  in  taxing  the  cost  should  only 
tax  cost  for  filing  the  brief,  and  not  for  each  copy,  and  where 
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a  brief  is  filed  for  both  the  original  and  cross-appeal,  the 
service  for  filing  it  should  be  taxed  but  once.  Marion  County 
V.  Spaulding,  143  Ky.  289,  136  S.  W.  235. 

PARAMOUNT  TITLE.— In  an  action  for  breach  of  war- 
ranty of  title,  allegations  that,  in  a  suit  against  plaintiff,  it 
had  been  determined  that  defendants  did  not,  at  the  time  of 
their  conveyance  to  plaintiff,  own  the  interest  which  they  con- 
veyed, and  that  plaintiff  was  thus  evicted  from  a  part  of  the 
land,  were  suflScient  to  show  that  the  eviction  was  by  para- 
mount title.  Chenault  v.  Thomas,  119  Ky.  130,  83  S.  W.  109, 
2&  R.  1029.    See,  also,  Wabbantt. 

PARAGRAPHS. — ^Where  a  pleading  contains  more  than 
one  paragraph,  each  paragraph  should  be  sufiScient  in  itself, 
or,  in  other  words,  state  a  good  cause  of  action  without  ref- 
erence to  the  other  paragraphs.  L.  c&  N.  B.  Co.  v.  Adams, 
148  Ky.  513,  147  S.  W.  384. 

Civil  Code,  Sec.  113,  Subsec.  3,  requires  each  cause  of  action 
to  be  stated  in  a  separate  paragraph.  But  that  does  not 
mean  that  each  item  constituting  a  cause  of  action  must  be 
stated  in  separate  paragraphs.  Bartram  v.  0.  &  B.  8,  B.  Co., 
141  Ky.  100,  132  S.  W.  188. 

A  petition  was  prepared  in  two  paragraphs,  the  first  seek- 
ing a  settlement  of  the  personal  estate  and  the  second  seeking 
a  partition  or  sale  of  the  real  estate.  The  paragraphs  were 
not  numbered.  Held,  that  error  in  refusing  to  compel  plain- 
tiff to  number  the  paragraphs  will  not  authorize  a  reversal, 
as  it  does  not  affect  the  substantial  rights  of  defendant  Staton 
V.  Byron,  105  S.  W.  928,  32  R.  246. 

PARALLEL.— The  word  " parallel' '  as  used  in  Sec.  201, 
Ky.  Constitution  was  not  used  according  to  its  strictly  accurate 
meaning  of  two  roads  constructed  equidistant  apart  through 
their  whole  extent,  which  would  be  impracticable,  but  in  the 
sense  of  two  conforming  in  their  general  direction.  L.  c&  N. 
B,  Co.  V.  Commonwealth,  97  Ky.  675,  31  S.  W.  476,  17  E.  427. 

Two  parallel  lines  of  railroad  are  not  necessarily  two  lines 
equidistant  from  each  other,  but  are  lines  running  in  one 
general  direction  traversing  the  same  section  of  country,  and 
running  within  a  few  miles  of  each  other.    Two  lines  are 
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parallel  when  they  run  between  the  same  two  points  or  local- 
ities.    Com.  V.  i.  c&  A^.  E,  Co.,  144  Ky.  331,  138  S.  W.  29i. 

PARALLEL  OR   COMPETING.— In   Sec.   201  of  the   Ky. 

Constitution  the  words  ** parallel  or  competing*'  are  not  to  be 
read  as  ** parallel  and  competing."  A  road  that  is  either 
parallel  or  competing  is  within  the  inhibition  of  the  Constitu- 
tion.  Com.  v.  L.  &  N.  B.  Co.  and  F.  &  C,  B.  Co.,  144  Ky.  324, 
138  S.  W.  291. 

A  court  of  equity  has  jurisdiction  in  an  action  by  the  State 
to  enjoin  a  corporation  from  exceeding  its  charter  powers,  or 
doing  acts  otherwise  illegal  or  injurious  to  the  public.  There- 
fore the  State  may,  by  injunction,  prevent  a  railroad  com- 
pany consummating  the  purchase  of  a  "parallel  or  competing 
line"  in  violation  of  Sec.  201  of  the  Constitution.  L.  &  N. 
B.  Co.  V.  Cam.,  97  Ky.  675,  31  S.  W.  476,  17  R.  427. 

PARALYSIS. — In  an  accident  policy  insuring  against  dis^ 
ease  resulting  in  permanent  paralysis  rendering  insured  unable 
to  work,  held,  that  the  paralysis  must  be  so  severe  as  to  have 
wholly  incapacitated  the  insured  from  labor,  and  in  addition 
the  paralysis  must  have  developed  or  from  the  beginning  must 
have  been  a  total  paralysis  of  the  limbs,  "whereby  the  assured 
shall  entirely  lose  their  use,"  and  that  until  there  is  a  total 
paralysis  of  the  two  limbs,  and  it  is  apparent  that  it  is  perma- 
nent, there  is  no  ground  for  a  claim  under  the  policy.  Fiddiiy 
it  Casualty  Co.  v.  Hart,  142  Ky.  25,  133  S.  W.  996. 

PARANOIA. — *^ Paranoia,"  a  species  of  insanity,  is  not 
so  singular  an  ailment  as  that  no  person  except  he  be  versed 
in  diseases  of  the  mind  is  qualified  to  speak  concerning  it. 
Banks  v.  Com.,  145  Ky.  800,  141  S.  W.  380. 

PARCENERS.— The  Statute  of  1866  to  amend  Chap.  86, 
Revised  Statutes,  providing  for  the  sale  of  land  held  by 
parceners,  etc.,  where  a  division  would  impair  its  value,  applies 
to  the  sale  of  real  estate  held  by  two  or  more  owners  entitled 
each  to  separate  interests.  A  dowress  is  not  embraced  by 
the  statute.    lA^d^rkra/nz  Society  v.  Beck,  8  Bush,  599. 

PARDON. — ** Webster  gives  the  following  definition  of  the 
word  *  pardon':  'To  absolve  from  the  consequence  of  a  fault 
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or  the  punishment  of  crime;  to  free  from  penalty.'  'A  pardon 
is  an  act  of  grace  proceeding  from  the  power  intrusted  with 
the  execution  of  the  laws,  which  exempts  the  individual  on 
whom  it  is  bestowed  from  the  punishment  the  law  inflicts  for 
a  crime  he  has  committed.'  In  Umted  States  v.  Wilson,  7 
Peters,  150,  the  effect  of  a  pardon  is  thus  stated:  *A  full  and 
absolute  pardon  releases  the  offender  from  the  entire  punish- 
ment prescribed  for  his  offense,  and  from  all  the  disabilities 
consequent  on  his  conviction.'  Commonwealth  v.  Bush,  3 
Duvall,  264;  George,  etc..  Commissioners  v.  lAllard,  Warden, 
106  Ky.  820;  Carr  v.  State,  19  Tex.  App.  635.  Of  the  various 
definitions  of  the  word  'parole'  to  which  our  attention  has 
been  called,  we  find  none  better  than  that  given  in  29  Cyc. 
1562  (F),  quoted  with  approval  in  appellants'  brief:  *A  parole 
is  a  form  of  conditional  pardon,  by  which  the  convict  is 
released  before  the  expiration  of  his  term,  to  remain  subject, 
during  the  remainder  thereof,  to  supervision  by  the  public 
authority  and  to  return  to  imprisonment  on  violation  of  the 
condition  of  the  parole.'  "  Board  of  Prison  Commissioners 
V.  DeMoss,  157  Ky.  289,  163  S.  W.  183.  A  parole  is  not  a  par- 
don.    Id, 

The  authority  attempted  to  be  conferred  by  Sees.  2  and  8 
Indeterminate  Sentence  Law,  on  the  Board  of  Penitentiary 
Commissioners  to  finally  discharge  paroled  convicts  is  violative 
of  Sec.  77,  Constitution,  as  such  a  discharge  is  equivalent  to 
a  pardon,  which  that  section  provides,  can  be  granted  by  the 
Governor  alone.  Board  of  Prison  Commissioners  v.  DeMoss, 
157  Ky.  289,  163  S.  W.  183. 

A  pardon  by  the  President  of  the  United  States  restores 
the  right  of  suffrage  to  one  -who  has  been  deprived  of  the  right 
by  a  conviction  for  crime  in  the  Federal  Court.  Cowan  v. 
Prowse,  93  Ky.  156,  14  R.  273. 

A  pardon  restores  the  privilege  of  testifying  to  one  dis- 
qualified by  a  conviction  of  false  swearing,  pursuant  to  Sec. 
1180,  Kentucky  Statutes.  Roberson  v.  McKinley  Woodfork, 
155  Ky.  206,  159  S.  W.  793. 

The  pardon  of  accused  after  forfeiture  of  bond  does  not 
affect  the  forfeiture.  Dale  v.  Com.,  42  S.  W.  93,  19  R.  1119, 
38  L.  R.  A.  808. 
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The  production  of  a  valid  pardon  of  the  offense  whereof 
defendant  is  accused  puts  an  end  to  the  proceedings,  no  plea 
of  pardon  being  necessary.  Poimrs  v.  Com.,  61  S.  W.  735, 
22  E.  1807. 

The  (Jovernor  has  no  authority  to  pardon  one  convicted  of 
a  violation  of  a  city  ordinance  of  a  municipality  of  the  fourth 
class.     City  of  Paris  v.  HirHon,  132  Ky.  684,  116  S.  W.  1197. 

A  pardon  of  a  person  convicted  of  crime  is  the  best  evidence 
of  its  being  granted,  and  it  is  proper  for  the  court  to  exclude 
oral  testimony  of  its  existence.  Parson  v.  Com.,  112  S.  W.  617, 
33  B.  1051. 

A  pardon  of  one  convicted  of  forgery  does  not  prevent  his 
disbarment  as  an  attorney  for  the  offense.  Nelson  v.  Com., 
128  Ky.  779,  109  S.  W.  337,  33  R.  143,  16  L.  R.  A.  (N.S.)  272. 

PARENT. — ^*'If  the  adopted  child  is  included  within  the 
term  kindred  under  Sec.  1393,  Kentucky  Statutes,  we  see  no 
reason  why  the  foster  parent  is  not  a  parent  within  the  mean- 
ing of  Sec.  1401,  Kentucky  Statutes,  which  is  a  part  of  the 
same  chapter,  and  was  intended  to  lay  down  a  limitation  upon 
the  rights  of  those  who  take  the  estate  under  Sec.  1393." 
Lanferman  v.  Vwrusile,  150  Ky.  751,  150  S.  W.  1008. 

Where  an  infant  dies  leaving  lands  devised  to  him  by  a 
grandparent,  they  descend  as  if  he  were  an  adult;  Sec.  1401, 
Ky.  Stats.,  providing  that  if  an  infant  dies  without  issue, 
having  title  to  land  derived  from  one  of  his  parents,  the  whole 
shall  descend  to  that  parent  and  his  or  her  kindred,  not  apply- 
ing to  land  derived  from  a  grandparent.  Cooksey  v.  Hill,  50 
S.  W.  235,  20  R.  1873. 

** Parent"  is  derived  from  pario,  to  produce  or  bring  forth; 
the  regular  participle  of  which  would  be  pariens;  but,  by 
some  corruption  it  is  usually  written  parens,  and  from  which 
we  have  the  word  parent  Anglicized,  which  is  defined  **  father 
or  mother" — ^he  or  she  that  produces  young.  Smith's  Exr. 
V.  Smith,  2  Bush,  525. 

It  does  not  embrace  grandparents.    Id. 

PARI. — In,  or  with,  equal. 

PARI  DELICTO. — In  equal  fault;  guilty  to  the  same  extent. 
Cochran's  Law  Lexicon.    See  In  Pari  Delicto. 
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PARI  MATERIA. — In  the  same  matter;  on  the  same  subject 

PARI  PASSU-— (.With  equal  step),  equally;  without  pref- 
erence. 

PARIS  MUTUAL.— The  machine  known  as  ''French  poor' 
or  ** Paris  mutual"  used  in  betting  on  horse  racing,  is  a  ** con- 
trivance used  in  betting''  within  the  meaning  of  Sec.  6,  Art.  1, 
Chap.  47,  Gen.  Stats.     Com.  v.  Svmonds,  79  Ky.  618,  3  R.  380. 

PARK  PROPERTY. — It  is  provided  in  the  act  relating  to 
cities  of  the  first  class  that  **The  term  park  property  includes 
all  parks,  squares  and  areas  of  land  within  the  management  of 
said  'board ;  and  all  buildings,  structures,  improvements,  seats, 
benches,  fountains,  walks,  drives,  roads,  trees,  plants,  herbage, 
flowers  and  other  things  thereon,  and  inclosures  of  the  same ; 
and  all  shade  trees  on  streets  or  thoroughfares,  resting  places, 
watering  stations,  play  grounds,  parade  grounds,  or  the  like; 
and  all  connecting  parkways  and  roads  or  drives  between 
parks;  and  all  avenues,  roads,  ways,  drives,  walks,  with  all 
trees,  shrubbery,  vines,  flowers  and  ornaments  of  any  descrip- 
tion; and  all  birds,  animals  or  curiosities,  or  objects  of  interest 
or  instruction  placed  in  or  on  any  of  such  inclosures,  ways, 
parkways,  roads  or  places;  and  said  terms  shall  be  liberally 
construed."    Ky.  Stats.   (1915),  Sec.  2858. 

PARKS. — Land  devised  to  a  city  on  the  condition  that  it 
shall  be  forever  used  as  a  public  park  can  not  be  used  as  a 
site  for  a  public  library.  City  of  HopkinsviUe  v.  Jarreit,  156 
Ky.  777,  162  S.  W.  85. 

While  the  right  of  a  railroad  company  to  hold  a  tract  of 
land  for  a  park  presents  a  new  question,  it  is  a  custom  of 
railroads  generally  to  convert  small  and  unoccupied  tracts  of 
land,  into  miniature  parks  and  beautify  them  by  planting 
shade  trees,  flowers  and  laying  walks  through  them.  In  this 
way  the  pleasure  of  the  passengers  is  added  to  and  recreation 
and  rest  provided  for  them  and  the  company's  employes.  No 
profit  to  the  company  is  derived  in  this  way,  and  viewed  in  this 
light  such  use  of  a  tract  of  land  is  legitimate  and  proper. 
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It  is  a  commendable  use,  and  the  Commonwealth  should  encour- 
age, rather  than  try  to  prevent  small  parcels  of  land  from  being 
converted  into  parks.  In  order  to  justify  such  use  however, 
the  land  must  lie  near  the  depot,  and  must  be  reasonable  in 
size,  taking  into  consideration  the  uses  to  which  it  is  to  be 
put.  LouisviUe  Property  Co.  v.  Com.,  146  Ky.  827,  143  S.  W. 
412. 

PARLIAMENTARY  CUSTOM.— When  the  rule  obtains  that 
a  city  council  must  complete  all  business  before  going  out,  it 
is  because  such  rule  has  been  adopted  as  a  matter  of  parlia- 
mentary custom  and  not  follcnved  as  a  matter  of  law,  and  the 
courts  are  not  required  to  recognize  all  parliamentary  rules 
that  may  be  adopted  by  a  body  of  legislative  functions.  Renter 
V.  Meacham  Contracting  Co.,  143  Ky.  557,  136  S.  W.  1028. 

PAROL. — 'By  word  of  mouth;  not  under  seal.  Pleadings 
when  made  viva  voce  where  called  the  parol;  and  to  pray  that 
"the  parol  might  demur,"  was  to  ask  that  the  pleadings  might 
be  stayed  until  a  certain  date.    Cochran's  Law  Lexicon. 

PAROL  DEDICATION.— 'A  dedication  of  real  estate  to  a 
public  use  may  be  made  by  parol,  but  there  is  no  such  thing 
as  a  parol  dedication  of  real  estate  to  a  private  use;  and  a 
railroad  is  a  private  institution  within  the  meaning  of  this 
rule.  L.  8t.  L.  &  T.  P.  Ry.  Co.  v.  Stephens,  96  Ky.  401,  16  R. 
552,  14  R.  919. 

PAROL  EVIDENCE.— The  rule  forbidding  evidence  con- 
trary to  the  terms  of  a  written  instrument  applies  only  to  the 
parties  to  the  instrument.  Strangers  to  the  instrument  are 
not  concluded  by  its  terms,  or  estopped  to  show  by  parol 
evidence  that  the  contract  of  the  parties  is  different  from  what 
it  purports  to  be  on  the  face  of  the  writing.  Levine  v.  Mitchell 
is  Scott  Co.,  144  Ky.  380,  138  S.  W.  261. 

PAROLE. — ^A  parole  is  a  form  of  conditional  release  from 
imprisonment  by  which  the  convict  is  released  before  the 
expiration  of  his  term,  to  remain  subject,  during  the  remainder 
thereof,  to  supervision  by  the  public  authority  and  to  return 
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to  imprisonment  on  violation  of  the  conditions  of  the  parole. 
Board  of  Prison  Commissioners  v.  DeMoss,  157  Ky.  289,  163 
S.  W.  183. 

The  paroled  convict  is  not  exempt  from  the  entire  punish- 
ment which  the  law  inflicts  for  his  crime;  he  remains  under 
the  surveillance  and  subject  to  the  control  of  the  Board  of 
Penitentiary  Commissioners  until  the  maximum  limit  of  the 
term  for  which  he  was  imprisoned  is  reached,  and  for  any 
violation  of  the  conditions  of  the  parole  of  which  he  may  be 
guilty  while  on  parole,  he  may,  by  order  of  the  Board  of 
Penitentiary  Commissioners,  be  rearrested  and  reimprisoned 
in  the  penitentiary  until  the  expiration  of  the  full  term  fixed 
by  the  law  and  judgment  of  the  court  for  his  imprisonment 
therein,  without  receiving  any  credit  for  the  time  between  the 
date  of  the  parole  and  that  of  his  reimprisonment.    Id. 

The  act  of  May  2,  1888,  known  as  the  '* Parol  Law,"  which 
confers  upon  the  governor  and  certain  other  State  oflScers,  as 
commissioners  of  the  sinking  fund,  the  power  to  parol  con- 
victs, was  not  repealed  by  the  act  of  1898,  creating  a  board  of 
penitentiary  commissioners,  there  being  no  reference  in  that 
act  to  the  *' Parol  Law"  or  to  the  subject  of  paroling  con- 
victs.    OeoTffe  V.  IMard;  51  S.  W.  793,  21  R.  483. 

PARSONAGES.— Under  Ky.  Constitution,  Sec.  170,  exempt- 
ing from  taxation  **  places  actually  used  for  religious  worship, 
with  the  grounds  attached  thereto,  and  used  and  appurtenant 
to  the  house  of  worship,"  and  **all  parsonages  or  residences 
owned  by  any  religious  society  and  occupied  as  a  home,  and  for 
no  other  purpose,  by  the  minister  of  any  religion,"  a  church 
parsonage  which  is  not  occupied  by  the  minister,  but  is 
rented  to  another,  is  not  exempt,  though  erected  on  the 
church  lot  and  though  the  rent  is  paid  to  the  minister.  Broad- 
way  Christian.  Church  v.  Com.,  112  Ky.  448,  66  S.  W.  32,  23 
E.  1695. 

PART  PAYMENT- — The  mere  putting  a  credit  on  an  open 
account,  unless  there  is  evidence  that  the  amount  represented 
by  the  credit  was  paid  by  the  debtor,  is  not  sufficient  to  stop 
the  running  of  limitations.  Brown's  Admr.  v.  Osborne,  136 
Ky.  456,  124  S.  W.  405. 
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Where  a  payment  is  made  by  the  debtor  on  an  open  account 
before  the  same  is  barred  by  limitations,  there  is  a  sufScient 
acknowledgment  of  the  debt  to  start  the  running  of  the  statute 
anew.    Id. 

PART  PERFORMANCE.— The  rule  in  this  State  is  that 
if  the  person  with  whom  the  contract  is  made  fails  to  comply 
with  it  after  performing  a  part  of  the  contract,  he  may  recover 
for  what  he  has  done,  subject  to  a  just  offset  by  the  other  party 
for  the  damages  he  has  sustained  from  the  'breach  of  the 
contract.    Buckwalter  v.  Bradley,  104  S.  W.  970,  31  R.  1177. 

Title  to  land  can  not  be  acquired  by  a  parol  contract,  and 
part  performance  will  not  take  the  case  out  of  the  statute, . 
under  the  rule  in  force  in  this  State.  Orant  v.  Craigmiles^  1 
Bibb,  205;  Hay  den  v.  Mcllvain,  4  Bibb,  58;  Holtzclaw  v. 
Blackerby,  9  Bush,  40;  Doty's  Admr.  v.  Doty's  Chiardiam, 
118  Ky.  220,  80  S.  W.  803,  26  R.  63,  2  L.  R.  A.  (N.S.)  713. 

For  approved  instruction  on  part  performance,  with  anno- 
tations, see  Instruction  to  Juries  (Ky.),  Sec.  192. 

PARTIAL  BENEFIT-— Where  covenant  of  plaintiff  forms 
a  part  only  of  the  consideration  of  defendant's  contract,  and 
he  has  received  a  partial  benefit,  and  a  breach  by  plaintiff 
may  be  compensated  for  in  damages,  plaintiff  may  maintain 
his  action  without  averring  performance  on  his  part.  But  the 
rule  does  not  apply  where  the  ''partial  benefit"  received  con- 
sisted of  a  covenant  by  plaintiff  which  remains  unperformed. 
Trimble  v.  Oreen,  3  Dana,  358. 

PARTIAL  DISCHARGE  OF  DUTY.— A  partial  discharge  of 
duty  is,  as  to  the  omitted  part,  a  neglect  of  duty.  The  index- 
ing of  deeds  one  wi^y  does  not  satisfy  the  requirements  of  the 
law.    Smith  v.  Chapman,  153  Ky.  70,  154  S.  W.  915. 

PARTIAL  LOSS-— See  Total  Loss. 

PARTICEPS  CRIMINIS.— A  partner  in  crime. 

Trustees  or  their  assignees  of  the  equity  in  an  estate  con- 
veyed them  for  creditors,  after  promoting  an  illegal  lottery 
by  the  debtor  for  a  distribution  of  the  estate,  can  not  demand 
of  one  who  draws  a  prize  and  obtains  the  legal  title  and  pos- 
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session,  to  surrender  it,  for  between  particeps  criminis,  melior 
est  condiiio  possidentis.    White  v.  Prentiss,  3  Mon.  453. 

''It  is  true  that  in  eases  of  executed  contracts,  if  the  parties 
be  in  pari  delicto,  they  will  be  left  where  they  have  placed 
themselves.  They  do  not  come  into  court  with  clean  hands.  If, 
however,  one  party  is  but  an  instrument  in  the  hands  of  the 
other,  then  they  are  not  in  pari  delicto.  Judge  Story  says: 
'One  party  may  act  under  circumstances  of  oppression  imposi- 
tion, hardship,  undue  influence,  or  great  inequality  of  condition 
or  age,  so  that  his  guilt  may  be  far  less  in  degree  than  that  of 
his  associate  in  the  offense.'  In  such  a  case  they  are,  perhaps m 
delicto,  but  not  in  pari  delicto.  The  act  may,  indeed,  be 
substantially  that  of  the  one  party.  Thus  the  law  forbids  the 
payment  of  usury;  but  if  the  borrower  seeks  equity  for  relief, 
it  will  be  afforded ;  or  if  he  has  paid  it,  he  may  recover  it  back. 
The  rule  particeps  criminis  does  not  apply.  He  is  not  in  pari 
delicto.  He  is  the  slave  of  the  lender — is  in  vinculis;  and  must 
submit  to  his  necessities."    Harper  v.  Harper,  85  Ky.  165. 

PARTICIPATING.— Where  it  appeared  that  defendant 
ofbtained  the  whisky  from  G.  and  delivered  it  to  S.,  an  instruc- 
tion that  if  he  aided  G.  in  making  the  sale  to  S.  he  was  guilty, 
**on  the  principle  that  in  misdemeanors  all  parties  participating 
in  same  are  principals"  was  erroneous,  as  under  the  language 
quoted  the  defendant,  although  acting  as  a  buyer  only,  might 
be  found  guilty  as  ''participating"  in  the  sale.  Chinn  v.  Com., 
33  S.  W.  1117,  17  R.  1205. 

PARTICIPATION- — There  is  a  marked  distinction  between 
knowledge  of  a  crime  and  participation  in  it.  The  former  does 
not  necessarily  include  the  latter.  Best  v.  Com.,  92  S.  W.  555, 
29  R.  137. 

PARTICULAR  WRONGFUL  ACTS.— GivU  Code,  Sec.  597, 
providing  that  a  witness  may  not  be  impeached  by  evidence  of 
particular  wrongful  acts,  can  not  be  invoked  to  avoid  dis- 
closures touching  his  relations  with  one  in  whose  behalf  he 
testifies,  though  such  disclosures  may  develop  particular  acts 
that  may  tend  to  degrade  or  disgrace  the  witness.  Leach  v. 
Com.,  129  Ky.  497,  112  S.  W.  595,  33  R.  1016. 
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Under  Sec.  597,  Civil  Code,  which  applies  to  criminal  as 
well  as  civil  eases,  providing  that  a  witness  may  be  impeached 
'*by  contradictory  evidence,  by  showing  that  he  has  made 
statements  diflPerent  from  his  present  testimony,  or  by  evidence 
that  his  general  reputation  for  untruthfulness  or  immorality 
renders  him  unworthy  of  belief,  but  not  by  evidence  of 
particular  wrongful  acts  except  that  it  may  be  shown  by  the 
examination  of  a  witness  or  record  of  a  judgment  that  he  has 
been  convicted  of  a  felony,"  it  was  error  to  permit  the  Cbmmon- 
wealth  to  impeach  a  witness  for  defendant  by  proving  by  an 
oflScer  that  he  had  a  warrant  for  the  arrest  of  the  witness 
and  then  allowing  the  prosecuting  attorney  to  i*ad  the  warrant 
to  the  jury.  Welsh  v.  Com,,  60  S.  W.  948,  1118;  denying 
rehearing,  Welsh  v.  Com,,  60  S.  W.  185. 

PARTITION- — An  action  brought  by  part  against  the  other 
devisees  seeking  a  sale  and  division  of  the  proceeds  of  sale 
of  lands  devised  under  the  will,  must  be  brought  in  the  county 
where  the  personal  representative  qualified;  such  action  being 
merely  a  form  of  partition,  and  controlled  by  Sec.  66  of  the 
Civil  Code.    Boreing  v.  Melcon,  159  Ky.  14,  166  S.  W.  612. 

A  valid  partition  may  not  h€:  had  unless  all  the  tenants  in 
common  have  been  subjected  to  the  jurisdiction  of  the  court 
rendering  the  decree.  BurcheU  v.  Clark,  162  Ky.  586,  172 
S.  W.  1048. 

No  consideration  is  necessary  to  support  a  deed  of  partition. 
Eggner  v.  Hovekamp,  134  Ky.  224,  119  S.  W.  818. 

PARTITION  FENCE.— The  provision  of  Sec.  1786,  Ky. 
Stats.,  which  authorizes  a  land  owner  to  remove  his  part  of  a 
partition  fence  between  certain  dates  upon  notice,  refers  to 
any  one  of  the  partition  fences  named  in  the  various  sections  of 
the  statute.  Clemm^ns  v.  Grow,  102  Ky.  499,  43  S.  W.  728, 
19  R.  1544. 

PARTNERS— PARTNERSHIP.— Who    are    Partners.    One 

who  shares  in  the  profits  and  losses  of  a  business  is  a  partner. 
Sharpe  v.  MoCreery,  47  S.  W.  1075,  20  R.  911. 

Each  individual  who  unites  with  another  or  others  in  a 
general  partnership  or  in  a  single  adventure,  under  an  agree- 
ment to  participate  in  the  profits,  is  a  partner,  whatever  may 
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be  their  agreement  inter  se.  Craig  v.  Alverson,  6  J.  J.  M.  612; 
Saufley  v.  Howard,  7  Dana,  369. 

If  one  authorize  his  name  to  be  used  as  the  partner  of 
another,  and  credit  is  given  to  them  upon  the  faith  of  hig 
being  a  partner,  he  should  not  be  permitted  to  disprove  the 
fact  he  had  admitted.  Walraih  v.  VUey,  2  Bush,  479.  So  in 
one  who  represents  himself  as  a  partner.  Jennings  v.  Whitaker, 
4  Mon.  52. 

One  who  participates  in  the  profits  of  a  purchase  is  a 
partner.  Craig  v.  Alverson,  6  J.  J.  M.  612;  Scott  v.  Colmesnil, 
7  J.  J.  M.  423 ;  Saufley  v.  Howard,  7  Dana,  369. 

If  one  represents  himself  to  be  a  partner,  and  credit  be 
given  upon  the  faith  of  such  representation,  such  an  one  will 
be  responsible  as  a  partner,  whether  he  be  actually  so  or  not. 
Markham  v.  Jones,  7  B.  M.  457 ;  Walrath  v.  Viley,  2  Bush,  479. 

When  the  capital  of  one  partner  is  money  and  that  of  the 
other  is  personal  service,  they  are  not  partners  inter  se  in  the 
technical  sense  merely  because  they  have  a  mutual  interest 
in  the  profits,  nothing  else  appearing  in  such  case.  Heran  v. 
Hall,  1  B.  M.  159. 

The  duty  of  a  partner  to  act  with  good  faith  is  not  confined 
to  persons  who  are  actually  partners,  but  extends  to  persons 
negotiating  for  a  partnership,  and  to  persons  who  have  dis- 
solved partnership  and  have  not  completely  wound  up  and 
settled  the  partnership  affairs.  Axton  v.  Ky.  Bottlers  Supply 
Co.,  159  Ky.  51,  166  S.  W.  776. 

Accounts  between  the  partners  of  a  firm  of  merchants  are 
not  embraced  by  the  terms  **  accounts  concerning  the  trade  of 
merchandise  between  merchant  and  merchant,"  contained  in 
the  exception  in  the  statute  of  limitations.  Patterson  v.  Brown, 
6  T.  B.  Monroe,  11. 

Each  partner  is  the  agent  of  the  other  partners  in  the 
transaction  of  the  firm  business,  and  all  the  members  of  the 
partnership  are  bound  by  the  acts  of  each  member  within  the 
scope  of  the  partnership  business;  (2)  That  where  a  party 
sells  goods  or  property  to  a  member  of  a  partnership  to  be 
used  in  the  conduct  of  the  partnership  business,  all  the  members 
of   the  partnership   are  jointly  and  severally  liable  for  the 
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payment  of  the  debt,  although  at  the  time  of  the  sale  the 
seller  did  not  know  of  the  existence  of  the  partnership  or  that 
the  goods  were  being  bought  to  be  used  in  the  partnership 
business,  and  in  such  a  state  of  case  the  seller  if  he  has  taken 
a  note  from  the  individual  partner  may  ignore  the  note  and 
sue  the  firm  on  account  for  the  value  of  the  goods;  (3)  That 
a  party  who,  with  knowledge  of  the  existence  of  the  partner- 
ship, sells  goods  or  property  to  a  member  of  a  partnership  on 
his  individual  account,  not  intending  to  look  to  the  partnership 
for  payment,  or  intending  to  hold  any  person  responsible  except 
the  member  with  whom  the  transaction  is  had,  can  not  hold 
the  other  members  of  the  partnership  liable  on  the  contract 
although  the  goods  or  property  may  be  used  in  the  partner- 
rfiip  business.  Creorge  Bohon  Co.  v.  Moren  c&  Sipple,  151  Ky. 
811,  152  S.  W.  944. 

The  mere  collection  of  money  is  not  professional  business 
requiring  the  exercise  of  legal  skill.  The  undertaking  of  a 
firm  to  make  collections  involves  the  same  liabilities  that  are 
incurred  by  ordinary  partnerships,  and  each  member  of  the 
firm  continues  'bound  for  the  performance  of  all  the  partner- 
ship undertakings  begun  but  not  completed  prior  to  the 
dissolution.    McOUl,  v.  McGUl,  2  Met.  263. 

Part  owners  of  a  steamboat  are  not  partners  by  such  joint 
ownership  without  a  contract  of  partnei^ship ;  they  are  but 
tenants  in  common,  each  having  a  joint  but  undivided  interest. 
Patterson  v.  Chalmers,  7  B.  M.  599. 

Subscribers  to  the  stock  of  a  proposed  corporation,  before 
they  are  incorporated,  are  partners  in  the  proposed  business. 
Mt.  Carmel  Tel  Co.  v.  Mt.  Carmel  &  F.  Tel.  Co.,  119  Ky. 
461,  84  S.  W.  515,  27  R.  30. 

Mortgagees  are  partners  to  the  extent  of  the  amount  due 
upon  the  mortgage.    Macey  v.  Fenwick,  4  B.  M.  312. 

One  joint  mortgagee  uniting  with  mortgagor  in  sale  of  part 
of  the  mortgaged  property  should  be  postponed  until  the  other 
mortgagees  are  satisfied.    Winfrey  v.  WUUams,  5  B.  M.  429. 

Where  a  corporaation  continues  to  act  and  carry  on  its 
business  as  before,  taking  no  steps  to  close  up  after  the  articles 
of  incorporation  have   expired,   the  stockholders   are   simply 
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doing  business  as  partners.  They  are  personally  liable  fo» 
all  debts  made,  and  acts  done  are  not  the  acts  of  the  corpora- 
tion but  are  the  acts  of  the  stockholders.  Ewald  Iron  Co.  v. 
Cam.,  140  Ky.  692,  131  S.  W.  774. 

A  partner  in  business  does  not  cease  to  be  a  partner  by 
merely  abandoning  the  partnership  business.  Sachs  &  Co.  v. 
Shelton,  8  Ky.  Opin.  897. 

The  manner  in  which  the  partner  holds  himself  out  to  the 
public  determines  his  liability  to  those  dealing  with  the  firm, 
not  the  secret  agreement  which  may  have  been  entered  into 
between  the  partners.    Williams  v.  Rogers,  14  Bush,  776. 

An  agreement  between  a  partner  and  a  stranger  to  share 
such  partner's  profits  and  losses  does  not  make  the  stranger  a 
partner  in  the  original  firm,  and  he  can  not  be  required  to 
postpone  the  collection  of  a  demand  he  has  against  the  firm 
until  tliere  has  been  a  settlement  of  the  partnership.  O'Connor 
V.  Sheriey,  52  S.  W.  156,  21  R.  735. 

One  may  lend  money  to  another  to  be  embarked  in  the 
latter 's  business,  taking  a  share  of  profits  in  lieu  of  interest, 
without  becoming  a  partner.  Roberts  v.  Adams  &  Son  Co., 
110  S.  W.  314. 

It  is  often  difficult  to  determine  whether  such  an  arrange- 
ment constitutes  a  partnership  or  a  loan.  It  must  be  determined 
upon  a  careful  study  of  the  agreement  and  of  the  circumstances 
showing  whether  the  silent  or  secret  member  was  intended  to 
be  given  an  interest  in  the  business  itself.  Such  an  advance, 
with  an  agreement  to  share  in  the  profits,  alone  raises  a 
presumption  of  partnership,  and  if  the  moneji  is  to  be  risked 
in  the  business  it  is  a  strong  circumstance  tending  to  show 
that  a  partnership  was  formed.  If,  upon  a  dissolution,  what  is 
left — there  being  no  profits — ^was  divided  between  the  two  in 
proportion  to  the  money  advanced  by  each,  there  can  be  no 
doubt  left  that  a  partnership  was  effected,  although  neither  at 
the  time  intended  to  form  a  partnership  and  each  believed  the 
silent  one  was  not  liable  for  the  debts  of  the  venture.    Id, 

A  person  is  liable  on  a  claim  against  a  partnership  whether 
he  was  actually  a  member  of  it  or  not,  if  he  held  himself  out 
as  a  member,  or  permitted  another  with  his  knowledge  to  hold 
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him  out  as  such,  and  upon  the  faith  of  such  representations 
the  credit  was  given  to  the  firm.  Femiell  v.  Myers,  76  S.  W. 
136,  25  R.  589. 

Subscribers  to  the  stock  of  a  proposed  corporation,  before 
they  are  incorporated,  are  partners  in  the  proposed  business. 
Mi.  CcurmeL  Tel.  Co.  v.  Mt.  Carmel  c&  F.  Tel.  Co.,  119  Ky. 
461,  84  S.  W.  515,  27  R.  30. 

One  who,  without  any  interest  in  the  business  property,  is, 
by  agreement,  to  receive  as  compensation  for  his  services,  and 
only  as  compensation  therefor,  a  certain  proportion  of  the  profits 
of  the  business,  and  is  neither  held  out  to  the  world  as  a 
partner  nor  through  the  negligence  of  the  owner  of  the  business 
permitted  to  hold  himself  out  as  a  partner,  is  not  a  partner 
either  as  to  the  owner  pr  third  persons,  but  a  mere  agent  of  the 
former,  who  will  not  be  bound  by  any  act  of  such  agent  which 
is  not  in  the  apparent  scope  of  the  agency.  Studehaker  Corp. 
of  America  v.  Dodds  &  Eunge,  161  Ky.  542,  171  S.  W.  167. 

The  attitude  of  antagonistic  enemies  renders  unlawful  such 
amicable  communication  as  is  necessary  to  carry  on  the  partner- 
ship business,  and  is  inconsistent  with  it.  N.  Y.  L.  Ins.  Co.  v. 
Clopion,  7  Bush,  185 ;  McAdams  v.  Howes,  9  Bush,  21. 

What  Constitutes  Partnership.  Partnership  is  a  status 
dependent  upon  contract  between  two  or  more  persons.  Its 
distinguishing  elements  are  the  contract  or  agreement  ta 
become  partners,  and  the  sharing  of  profits  or  losses  propor- 
tionately. Its  members  may  contribute  money,  property,  or 
labor  or  any  of  them ;  but,  unless  there  is  an  express  agreement 
to  share  profits  (and  impliedly  if  not  expressly  to  bear  losses) 
in  a  given  proportion  among  the  parties  to  the  agreement,  it 
is  not  a  partnership,  whatever  other  rights  the  parties  have. 
Hartford  Fire  Ins.  Co.  v.  McChdn,  85  S.  W.  699,  27  R.  461. 

"A  contract  of  partnership  is,  in  its  nature,  incapaWe  of 
being  defined  by  laymen ;  and  whether  an  apparent  partnership 
be  really  so,  or  a  contract  of  some  other  character,  is  often  a 
most  embarrassing  legal  question  with  the  ablest  lawyers. 
General  reputation  of  the  ordinary  contracts,  the  legal  nature 
and  effect  of  which  are  understood  by  men  of  business  in 
general,   would  be   much   more   proper  subject   of   proof   by 
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general  report.  This  the  law  rejects,  yet  I  am  not  aware  that 
there  is  a  necessity  for  resort  to  such  proof  in  the  one  case 
more  than  the  other."  Marks  &  Siiz  v.  Hardy* 8  Admr,,  117 
Ky.  670,  78  S.  W.  864,  1112,  25  R  1770,  1909. 

A  partnership  is  a  voluntary  contract  between  two  or  more 
persons  for  joining  together  their  money,  goods,  or  labor  upon 
an  agreement  that  the  gain  or  loss  shall  be  divided  proportion- 
ately; and  whether  each  contributes  money  or  labor,  or  both 
money  and  labor,  or  one  finds  money  and  the  other  labor,  it  is 
a  partnership.    Miller  v.  Hughes,  1  Mar.  182. 

A  company  organized  for  the  purpose  of  building  a  house 
for  and  maintaining  a  school  was  not  a  corporation  but  a 
partnership,  and  subject  to  the  rules  governing  commercial 
partnerships,  though  the  stock  was  divided  into  shares  and 
each  member  was  to  have  one  vote  for  each  share  he  owned,  it 
being  provided  that  the  officers  of  the  company  shall  be  "the 
trustees  of  said  institution.''  Sebastian  v.  BooneviUe  Academy 
Co.,  56  S.  W.  810,  22  R.  186. 

A  partnership  is  like  a  corporation,  a  legal  entity,  except  in 
a  more  limited  sense;  and  a  firm,  like  a  corporation,  may  have 
agents,  and  may  be  liable  for  their  acts  of  commission  and 
omission  in  all  cases  where  a  corporation  would  be  liable. 
Duquesne  Distributing  Co.  v.  Oreenbwum,  135  Ky.  182,  121 
S.  W.  1026,  24  L.  R.  A.  (N.S.)  955. 

Mutual  agency  is  not  a  test  of  partnership,  since  agency 
results  from  partnership  and  not  partnership  from  agency; 
and  though  the  absence  of  mutual  agency  is  a  circumstance  to 
be  considered,  it  is  not  conclusive  proof  that  a  partnership 
does  not  exist.  Boreing  v.  WHson  &  Moss,  128  Ky.  570,  108 
S.  W.  914,  33  R.  14. 

The  intention  of  the  parties  is  the  controlling  element  in 
deciding  whether  a  partnership  exists,  and  if  they  by  their 
acts,  conduct,  and  writings  show  that  they  intended  a 
partnership,  and  did  in  fact  agree  to  share  the  profits  of  the 
business  as  joint  owners,  they  are  partners.  Boreing  v.  Wilson 
&  Moss,  128  Ky.  570,  108  S.  W.  914,  33  R.  14. 

Whatever  may  be  the  difference  of  opinion  as  to  profit- 
sharing  being  a  test  of  partnership,  and  however  many  excep- 
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tioDS  there  may  be  to  the  rule  that  profit-sharing  is  a  test, 
the  law  is  well  settled  that  the  sharing  of  both  profits  and 
Ices  always  creates  a  partnership.  Botumaiv  &  Cockrel  v.  Ed, 
Blanton  &  Co.,  141  Ky.  407,  132  S.  W.  1041. 

It  is  not  material  that  the  person  who  furnishes  the  capital 
calls  the  other  person  an  agent.  His  opinion  of  their  relations 
wiU  not  control  in  the  face  of  his  admission  that  they  were  to 
riiare  the  profits  and  losses  of  the  business,  which  is  conclusive 
of  the  fact  that  they  were  partners.    Id. 

While  profit-sharing  is  not  a  conclusive  test  of  partnership, 
it  is  important  as  evidence  tending  to  prove  the  relation,  as 
an  agreement  to  share  profits  is  an  essential  element  of  every 
I>artnership,  and  its  absence  is  conclusive  that  a  partnership 
does  not  exist.  Boreing  v.  Wilson  &  Moss,  128  Ky.  570,  108 
S.  W.  914,  33  R.  14. 

While,  strictly  speaking,  a  partnership  never  arises  by 
operation  of  law,  but  is  a  question  of  contract  and  intention, 
yet  where  the  parties  enter  into  a  contract  which  embraces 
every  element  necessary  to  constitute  a  partnership,  the  relation 
between  the  parties  will  be  that  of  partners.  Crawford  v. 
Wiedemann,  159  Ky.  18,  166  S.  W.  595. 

It  is  error  for  the  court,  in  a  case  where  the  issue  is  as  to 
whether  persons  were  partners,  to  charge  the  jury  that  '*A 
single  transaction  is  suflSoient  to  constitute  a  partnership," 
without  any  other  explanation;  he  should  have  told  the  jury 
the  character  of  transactions  required  to  establish  the  partner- 
ship or  a  joint  liability.  Worfhingion  v.  Miller's  Admr,,  4  R. 
252,  11  Ky.  Opin.  708. 

A  contract  by  which  defendants,  in  consideration  of  plain- 
tiflF's  services  and  the  use  of  their  factory,  agree  to  give  them 
one-half  the  commissions  to  be  earned  in  a  certain  transaction, 
does  not  as  between  themselves  constitute  a  partnership. 
Fuqua  v.  Massie,  95  Ky.  387,  15  R.  849. 

The  mere  participation  in  profits  as  a  general  thing  con- 
stitutes a  partnership,  but  where  a  contract  shows  that  the 
parties  did  not  intend  to  form  a  partnership,  but  to  make  a 
lease,  the  lessor  ivill  not  be  treated  as  a  partner.  RusseU  v. 
Gray,  4  R.  619. 
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To  establish  a  partnership  it  should  appear,  either  that 
those  sought  to  be  charged  as  partners  stood  toward  each  other 
in  the  relation  of  principal  and  agent  acting  by  the  authority 
of  each,  or  that  they  have  so  conducted  themselves  in  reference 
to  the  business  as  to  estop  them  from  denying  that  they  were 
partners.    Boyd  v.  Tabb,  5  R.  516. 

A  father  who  had  been  conducting  a  business,  his  sons 
working  for  him  on  a  salary,  added  to  the  business  name  of 
the  concern  the  words,  **and  sons,"  and  under  the  altered  name 
all  the  business  of  the  concern  was  conducted;  the  sons  were 
not  as  theretofore  credited  by  any  amount  as  salary,  but  each 
was  charged  with  what  he  took  from  the  firm  business.  In  a 
contest  between  the  father  and  sons,  it  is  held  that  his  sons 
are  entitled  to  share  in  the  profits  after  pajdng  the  father 
interest  on  his  capital  invested.    Reed  v.  Reed,  6  R.  521. 

Agreement  to  participate  in  profit  and  loss  in  single  adven- 
ture constitutes  the  parties  partners  in  that  adventure.  Agree- 
ment between  two  firms  to  buy  hogs  and  pack  pork  one  season 
on  joint  account  constitutes  a  partnership  as  to  that  adventure, 
and  whether  regarded  as  a  partnership  or  on  joint  account, 
the  same  equities  exist  between  the  parties.  Meador  v.  Hughes, 
14  Bush,  652. 

A  contract  between  plaintiff  and  defendant,  providing  that 
the  former  should  become  associated  with  the  latter  in  the 
distillery  business  in  consideration  of  the  use  of  a  certain 
brand  in  the  business,  and  that  plaintiff  should  share  in  the 
profits  after  a  certain  time  in  proportion  to  his  interest,  and 
that  each  party  should  render  services,  constituted  a  partner- 
ship agreement.  Mcdtingly  v.  Stone's  Admr,,  35  S.  W.  921, 
18  R.  187. 

Where  plaintiff  was  employed  as  a  bookkeeper,  his  salary 
being  fixed  at  one-fourth  of  the  net  profits  on  goods  sold,  this 
created  a  contract  of  employment  merely,  and  not  a  contract 
of  partnership.    Clarke  v.  Rogers,  159  Ky.  762,  169  S.  W.  485. 

Evidence  held  to  be  insufficient  to  show  a  partnership  between 
a  tobacco  buyer  and  tobacco  merchants  and  brokers,  who 
handled  the  tobacco  so  purchased.  Oarrett  v.  State  Tobacco 
Warehouse  Co,,  153  Ky.  1,  154  S.  W.  376. 
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Where  certain  defendants  are  sued  as  a  partnership,  proof 
that  each  of  them  stated  that  a  partnership  existed  between 
them,  and  that  one  of  them  made  the  statement  in  the  presence 
of  all  the  others,  is  sufiScient  proof  of  partnership  to  take 
the  case  to  the  jury.  Robertson  v.  Willhoite,  157  Ky.  58,  162 
S.  W.  563. 

Where  one  furnishes  the  money  to  carry  on  a  business  in 
connection  with  others  who  are  to  receive  stipulated  shares  of 
the  profits,  and  the  business  is  conducted  in  the  name  of  the 
party  furnishing  the  money,  as  his  security  for  the  money  he 
advances,  the  arrangement  constitutes  a  partnership.  Blalock 
V.  Copdand,  65  S.  W.  349,  23  R.  1455. 

The  existence  or  non-existence  of  a  partnership  between  cer- 
tain persons  can  not  be  proved  by  evidence  of  general  reputa- 
tion or  understanding  that  such  persons  were  partners.  BM 
V.  Daugheriy,  99  S.  W.  922,  30  R.  853. 

Where  N.  purchased  from  A.,  who  owned  a  stallion  jointly 
with  B.,  his  half  interest  in  the  use  of  the  stallion  for  a  certain 
season,  and  subsequently  entered  into  a  contract  with  B.  to 
stand  the  horse  in  partnership,  N.  to  pay  all  expenses  and 
to  reimburse  himself  out  of  moneys  collected  for  the  services 
of  the  horse,  the  profits,  if  any,  to  be  divided  equally  between 
them,  there  was  a  partnership.  Smith  v.  Brannon  &  Co,,  51 
S.  W.  178,  21  R.  267. 

B.  and  P.,  being  joint  owners  of  hotel  property,  entered  into 
an  agreement  which,  after  reciting  that  they  owned  the 
property  **in  partnership  or  equally,"  provided  that  P.  should 
take  charge  of  the  property  and  run  it  as  a  hotel  for  **a  term 
of  years,  say  ten  years,"  unless  one  of  the  parties  should  die, 
then  his  administrator  should  have  th^  right  to  close  or  continue 
the  contract,  the  firm  to  do  certain  repairing  and  P.  the  rest, 
and  at  the  end  of  each  year  P.  should  pay  to  the  firm  a 
certain  amount.  Held,  that  this  was  not  a  partnership 
arrangement  which  could  be  terminated  by  either  party,  but 
a  renting  by  B.  to  P.  of  his  half  interest  for  the  term  of 
ten  years.    Baughman  v.  Porfwuwi^  12  R.  342,  11  R.  181. 

It  is  provided  in  Ky.  Stats.,  Sees.  446,  457,  that  in  the  con- 
struction of  statutes  **the  word  'person'  may  extend  and  be 


Digitized  by  VjOOQIC 


PARTNERS    2494     PARTNERS 

applied  to  bodies  politic  and  corporate,  societies,  commnnities, 
and  the  public  generally,  as  well  as  individuals,  partnerships 
peiBons  and  joint  stock  companies.  The  words  'corporation,' 
'company'  may  be  construed  as  including  any  corporation, 
company,  person,  persons,  partnership,  joint  stock  company 
or  association." 

Statutory  provisions  as  to  formation  of  limited  partnerships, 
and  liabilities  of  general  and  special  partners.  Ey.  Stats.,  Sees. 
3767-3779. 

What  is  a  partnership.  See  note  on  this  subject  in  18 
L.  R.  A.  (N.S.)  967. 

The  Court  of  Appeals  has  approved  the  following  instruction 
as  to  what  constitutes  a  partnership:  (a)  '^The  court  instructs 
the  jury  that  unless  they  shall  believe  from  the  evidence  that 
on  the  16ith  day  of  Oct.,  1894,  when  plaintiff  sold  the  goods 
sued  for  herein,  the  defendant  Augustus  Sharpe,  was  a  partner 
of  the  defendant  Qeorge  Rinker,  in  the  dry  goods  business, 
they  should  find  against  the  defendant,  Rinker,  only  in  the 
sum  of  $947.34,  with  interest  from  the  1st  day  of  January, 
1895;  but  if  they  shall  believe  from  the  evidence  that  the 
defendant,  Sharpe  was  at  the  time  mentioned  a  partner  of 
Rinker  in  said  business,  then  they  should  find  against  both  of 
the  defendants  in  the  sum  named."  (b)  ** Unless  the  jury 
shall  believe  from  the  evidence  that  the  defendant,  Sharpe, 
was  to  share  in  the  profits  and  losses  of  said  business,  they 
should  find  against  the  defendant,  Rinker,  only:  But  if 
Sharpe  was  to  share  in  the  profits  and  losses  of  said  business, 
then  he  was  a  partner,  and  the  verdict  should  «be  against  both 
of  the  defendants."  Sharpe  v.  McCreery,  47  S.  W.  1075,  20  R. 
911,  the  court  holding  that  these  instructions  properly  stated 
the  law  applicable  to  the  case ;  that  a  person  who  shares  in  the 
profits  and  losses  of  a  business  is  a  partner. 

Dormant  Partners.  Partners  who  do  not  appear  or  take 
any  active  part  as  partners,  but  who,  nevertheless,  share  in 
the  profits  and  losses  of  the  business,  and  thereby  incur  the 
responsibility  of  partners.    Cochran's  Law  Lexicon. 

A  dormant  partner  is  one  who  takes  no  part  in  the  control 
and    management    of    the    partnership    business.      If    one    is 
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permitted  to  conduct  a  partnership  in  his  own  name  and 
pledges  the  partnership  property  for  his  own  debt  the  pledge 
is  good  as  against  the  dormant  partner.  But  one  is  not  a 
dormant  partner  because  the  party  who  trades  with  the  one 
having  x>ossession  is  not  aware  of  the  fact  that  he  is  interested. 
Cochran  v.  Anderson  Co.  Natl  Bamk,  83  Ky.  36,  6  B.  168. 

Where  two  purchase  one  or  more  lots  of  personal  property 
on  joint  account  or  in  the  nature  of  a  limited  partnership  for 
the  purpose  of  sale  and  profit,  and  there  is  no  concealment  as 
to  the  manner  of  purchase,  the  fact  that  one  of  them  is  intrusted 
with  the  possession  does  not  constitute  the  other  a  dormant 
partner,  and  though  the  partner  in  possession  can  sell  he 
can  not  pledge  the  property  for  his  individual  debt  so  as  to 
bind  the  other  partner.    Id. 

A  dormant  partner,  as  to  any  person  who  knows  that  he  is 
a  partner,  continues  to  be  responsible  after  he  withdraws 
from  the  partnership  to  the  same  extent  that  an  ostensible 
partner  is  responsible  after  his  withdrawal  from  the  partner- 
ship.   lAeb  V.  Craddock,  87  Ky.  525,  10  R.  570,  8  R.  608. 

A  silent  partner  is  liable  for  the  debts  contracted  by  the 
firm,  although  his  name  is  not  known  in  connection  with  the 
transactions  and  contracts  made  in  furtherance  of  the  business. 
Day  V.  Darnell,  6  Ky.  Opin.  15. 

Where  one  owning  a  large  body  of  land  purchases  certain 
other  land  jointly  with  another,  and  takes  title  thereto  in  his 
own  name,  with  the  understanding  that  the  other  party  is  not 
to  be  known  in  the  transaction,  and  on  becoming  involved, 
receivers  are  appointed  to  take  charge  of  both  his  individual 
lands  and  the  partnership  lands,  and  both  the  individual 
lands  and  partnership  lands  are  sold  to  pay  his  debts,  and 
several  years  thereafter  he  repurchases  the  partnership  lands, 
the  failure  of  the  silent  partner  to  claim  the  partnership  at  a 
time  when  it  might  have  subjected  him  to  liability,  precludes 
him  from  thereafter  claiming  that  the  partnership  existed. 
In  such  a  case,  the  two  partners  will  be  treated  as  debtor  and 
creditor,  and  the  silent  partner  is  entitled  to  recover  of  the 
other  that  part  of  the  purchase  price  which  he  furnished  to 
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pay  for  the  lands.  Campbell  v.  Mints,  149  Ky.  101,  147 
S.  W.  932. 

A  formant  partner  is  bound  by  notes  given  by  the  public 
partner;  if  dissolution  prior  to  date  of  note  evidencing  debt 
of  partnership,  he  is  bound  by  original  assumpsit  Scott  v. 
ColmesnU,  7  J.  J.  M.  423. 

Equal  Interests.  In  the  absence  of  evidence  showing  the 
ihterest  of  partners  in  a  joint  enterprise,  all  partners  will  be 
presumed  to  have  equal  interests.  Marctim's  Acbnr.  v.  Mar  cum, 
154  Ky.  401,  157  S.  W.  1101. 

Partners  in  the  purchase  of  lands,  in  the  absence  of  any 
agreement  or  memorandum  to  the  contrary,  are  presumed  to 
have  held  equal  interests,  therein,  and  in  a  suit  for  a  settle- 
ment of  accounts  this  rule  should  apply.  Penny's  Admr,  v. 
Walker's  Admr.,  1  Ky.  Opin.  427. 

Non-commercial  Partnerships.  In  non-commercial  partner- 
ships one  who  seeks  to  hold  the  firm  bound  on  the  contract  of 
one  member  must  show  either  express  authority  or  that  such 
is  the  custom  or  usage  of  that  particular  branch  of  business  in 
which  the  firm  is  engaged,  or  such  facts  as  will  warrant  the 
conclusion  that  the  partner  had  been  invested  by  his  copartner 
with  the  requisite  authority.    Judge  v.  Braswell,  13  Bush,  71. 

A  partnership  engaged  in  the  business  of  mining,  etc.,  is 
a  non-commercial  partnership.    Judge  v.  Braswell,  13  Bush,  71. 

License  to  Firm — Effect.  Where  a  license  to  retail  liquors 
is  issued  to  a  firm  composed  of  two  partners,  and  one  of  the 
partners  afterward  buys  out  the  other,  who  thereupon  retires 
from  the  business,  the  license  still  protects  the  remaining 
partner  in  selling  at  the  place  and  during  the  time  for  which 
it  was  issued.  Com,  v.  Jam^,  98  Ky.  30,  32  S.  W.  219,  17 
R.  588. 

Actions — Use  of  Firm  or  Individual  Names.  A  partner- 
ship can  not  be  sued  by  its  firm  name,  but  the  individual 
partners  should  be  named  as  defendants.  Fox  v.  Blu^  Orass 
Grocery  Co.,  61  S.  W.  265,  22  R.  1695. 

In  an  action  by  one  firm  against  another,  the  statement  in 
the   caption   of  the   petition  of  the  firm  names,   without  the 
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names  of  the  individual  partners,  is  sufBcient.  Bryani  &  Oreen 
V.  Macky  SiadUr  &  Co,,  41  S.  W.  774,  19  R.  744. 

Summons  On.  See.  51,  Subsec.  6,  Civil  Code,  providing 
that  ''in  actions  against  an  individual  residing  in  another 
State,  or  a  partnership,  association,  or  joint  stock  company,  the 
members  of  which  reside  in  another  State,  engaged  in  business 
in  this  State,  the  summons  may  be  served  on  the  manager,  or 
agent  of,  or  person  in  charge  of  such  business  in  this  State'* 
does  not  apply  to  a  partnership  unless  all  the  partners  ave 
non-residents.  Fox  v.  Blue  Qrass  Grocery  Co.,  60  S.  W.  414, 
22  R.  1695. 

Particular  Adventure.  Partners  in  a  specific  purchase 
or  adventure  have  in  relation  to  that  adventure  all  the  rights 
and  are  subject  to  all  the  liabilities  of  general  partners,  but 
the  relationship  ceases  with  the  adventure  and  is  confined  to  it. 
Cochran  v.  Anderson  Co,  Natl  Bank,  83  Ky.  36,  6  R.  168. 

Limited  Partnership.  A  limited  partnership  may  be  formed 
to  buy  for  a  single  adventure,  as  a  drove  of  cattle,  which  done, 
the  power  of  one  party  to  bind  the  other  by  additional 
purchases  ceases  when  the  drove  is  started.  BerUley  v.  White, 
3  B.  M.  266. 

Relations — Duties — Good  Faith.  **  There  is  no  relation  of 
trust  or  confidence  known  to  the  law  that  requires  of  the 
parties  a  higher  degree  of  good  faith  than  that  of  a  partner- 
ship. This  obligation  of  partners  to  exercise  the  utmost  good 
faith  towards  each  other  applies  not  only  during  the  life  of 
the  partnership,  but  extends  to  their  settlements  and  dealings 
while  negotiating  for  the  formation  of  the  partnership,  as 
well  as  for  the  purchase  or  sale  of  a  partner's  share  in  the 
business.  30  Cyc.  438."  Rankin  v.  Kelly,  163  Ky.  463,  173 
S.  W.  1151. 

In  attending  to  the  partnership  business,  each  partner  is 
required  to  exercise  good  faith  and  that  care  which  an 
ordinarily  prudent  business  man  would  exercise  under  like  or 
similar  circumstances,  and  where  he  acts  in  good  faith  and  with 
such  care,  he  does  not  become  individually  liable  to  the  other 
partners  of  the  firm.  Orami  v.  McArihur's  Exrs.,  153  Ky. 
356,  155  S.  W.  732. 
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Lindley  on  Partnership,  star  page  310,  says:  **A  partner, 
moreover,  is  not  allowed  in  transacting  the  partnership  affairs, 
to  carry  on  for  his  own  selfbenefit,  any  separate  trade  or 
business  which,  were  it  not  for  his  connection  with  the 
partnership,  he  would  not  have  been  in  a  position  to  carry  on. 
Bound  to  do  the  best  for  the  firm,  he  is  not  at  liberty  to  labor 
for  himself  to  their  detriment;  and  if  his  connection  with  the 
firm  enables  him  to  acquire  gain,  he  can  not  appropriate  that 
gain  to  himself  on  the  pretense  that  it  arose  from  a  separate 
transaction  with  which  the  firm  had  nothing  to  do." 

The  general  doctrine  is  stated  in  30  Cyc.  458,  as  follows: 
**  While  the  partnership  relation  continues,  the  law  imposes 
upon  each  partner  the  duty  of  acting  with  the  utmost  good 
faith  toward  his  co-partners.  It  treats  him  as  their  con- 
fidential agent  in  all  partnership  transactions,  and  subjects 
him  to  the  inability  of  such  an  agent  to  secure  for  himself 
that  which  it  is  his  duty  to  obtain,  if  at  all,  for  the  firm  of 
which  he  is  a  member.  Accordingly,  if  he  purchases  property 
for  his  individual  benefit,  or  takes  a  lease  of  it  when  the  firm 
is  entitled  to  the  advantage  of  such  purchase  or  lease,  or  secures 
a  valuable  contract  for  himself,  which  it  was  his  duty  to  obtain 
for  the  firm,  he  will  be  treated  as  a  trustee  thereof  for  the  firm 
and  be  compelled  to  account  to  the  firm  for  the  profits  of  his 
transaction,  unless  such  a  purchase  or  transaction  is  assented 
to  by  his  co-partners."  White  v.  Jouett,  147  Ky.  197,  144 
S.  W.  55. 

The  maxim  of  law  is,  that  in  all  partnership  transactions, 
''fides  exuhert,''    Honore  v.  ColmesnU,  1  J.  J.  Mar.  530. 

When  the  affairs  of  a  partnership  are  turned  over  to  one  of 
the  firm  to  liquidate,  he  occupies  the  position  of  a  trustee 
and  is  under  a  duty  to  manage  and  control  the  business  and 
affairs  of  the  firm  in  a  prudent,  careful  and  businesslike 
manner,  and  he  can  not,  for  his  own  advantage  or  benefit,  use 
or  manage  or  control  the  business  or  affairs  committed  to  his 
hands  as  liquidating  partner.  If  anything  is  lost  by  his  man- 
agement of  the  estate  in  a  prudent,  careful  way,  or  if  anything 
is  gained,  it  is  the  loss  or  gain  of  the  firm  and  not  his.  Brey- 
fogle  V.  Bowmm,  157  Ky.  62,  162  S.  W.  767. 
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Partners  Agents  for  Each  Other.  Each  partner  is  the 
agent  of  the  other  in  transacting  the  business  of  the  partner- 
ship, and  their  acts  in  the  regular  course  of  business  and  within 
the  scope  of  the  partnership  are  binding  on  each  other.  Fergu- 
s&n  V.  Sims,  3  R.  684.  Whether  the  partnership  be  commercial 
or  non-commercial.    Dams  v.  Wiley,  3  R.  315,  755. 

PARTNERSHIP  AT  WILL.  A  contract  of  partnership  to 
last  during  the  mutual  will  of  the  parties  is  valid,  the  mere  fact 
that  the  period  of  its  contiliuance  is  indefinite  not  rendering 
it  void.    Johnson  v.  Jackson,  130  Ky.  751,  114  S.  W.  260. 

Either  partner  may  at  any  time,  at  his  option,  dissolve  a 
partnership  at  will,  without  a  concurring  liability  for  damages 
to  his  copartner,  however  serious  the  loss  occasioned  thereby.  Id. 

Whenever  no  definite  time  is  fixed  for  the  continuance  of 
a  partnership  it  is  a  partnership  at  will,  and  any  partner 
may,  in  the  absence  of  fraud,  dissolve  it  at  his  pleasure  by 
merely  notifying  his  partners  that  the  partnership  between  him 
and  them  is  at  an  end.  Botoman  d  Cockrel  v.  Ed  Blanton  & 
Co,,  141  Ky.  407,  132  S.  W.  1041. 

Alteration  of  Contract.  An  agreement  of  partnership  may 
be  altered  or  changed  by  the  parties  so  that  the  interest  of 
each  may  be  fixed  and  determined  according  to  their  under- 
standing, but  there  must  be  some  consideration  to  support  the 
promise  on  the  part  of  a  partner  to  surrender  his  interest  in 
the  partnership  property,  and  there  must  be  some  consideration 
to  support  an  agreement  on  the  part  of  one  partner  that  the 
interest  of  another  shall  in  any  event  be  given  a  fixed  sum. 
Clausen  v.  RaUey,  145  Ky.  350,  140  S.  W.  547. 

Partnership  Assets.  Real  estate  purchased  by  a  firm  on 
firm  account  must  be  held  as  partnership  assets  for  all  the 
purposes  of  the  partnership,  and  then  for  reimbursing  the 
individual  partners  for  advances.  Hewitt  v.  Sturdevamt,  4  B. 
M.  459 ;  Bryant  v.  Hunter,  6  Bush,  76. 

Partnership  Debt.  An  allegation  that  plaintiff  ''obtained  a 
judgment  against  defendants,  J.  &  W.,  partners  under  the 
firm  name  of  J.  &  W.,''  is  not  an  allegation  that  the  debt  was 
a  partnership  debt,  or  that  the  judgment  was  rendered  against 
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them  as  partners,  and  unless  it  was  a  partnership  debt  each 
may  now  claim  property  exempt  by  statute.  Bright  v.  Buhr, 
11  R.  579. 

Many  of  the  paragraphs  under  this  title  are  taken,  by  per- 
mission, from  Digest,  Kentucky  Reports  (Morton  &  Co.). 

PARTNERSHIP  PROPERTY.— Real  property  held  by  a 
firm  as  partnership  stock  is  regarded  at  law  as  held  by  tenants 
in  common,  but  in  equity  it  is  regarded  as  held  in  trust  for 
the  payment  of  partnership  debts,  subject  to  the  rules  applicable 
to  partnership  personal  property.  Galbraith  v.  Oedge,  16  B. 
M.  634. 

Where  the  sole  issue  was  whether  one  of  the  owners  of  a 
cow  warranted  her  to  be  a  -breeder  before  defendant  purchased 
her,  an  instruction  that  if  the  jury  believed  the  cow  **was 
represented  and  warranted"  to  be  a-  breeder  they  must  find 
for  the  defendant,  was  not  misleading  and  did  not  require  the 
jury  to  find  that  there  was  both  a  representation  and  a  war- 
ranty.   Palmer  v.  Mt  Sterling  Natl  Bank,  13  R.  790. 

The  cow  was  alleged  to  be  the  joint  or  partnership  property 
of  two  owners,  and  did  belong  to  the  two  parties;  an  instruc- 
tion that  if  the  cow  was  ''partnership  property'*  and  there  was 
a  warranty  by  the  owners,  then  the  verdict  must  be  for  the 
defendants,  was  not  erroneous,  as  the  jury  could  not  have  made 
any  distinction  between  joint  ownership  and  partnership.    Id. 

Partnership  real  estate  is  treated  as  personalty  only  for  the 
purpose  of  paying  firm  debts,  and  even  when  sold  for  that 
purpose  the  sale  must  be  evidenced  by  writing,  such  as  is 
required  to  give  validity  to  the  sale  of  any  other  real  estate. 
Duncan  v.  Duncan,  93  Ky.  37,  13  R.  917. 

It  is  only  when  real  estate  is  bought  for  the  purposes  of  the 
partnership  that  it  will  be  treated  as  personal  property.  Oal- 
braith  v.  Gedge,  16  B.  M.  636. 

Act  of  1858,  2  Stan.  Rev.  Stat.  513,  regulating  the  sales  of 
partnership  property  taken  in  execution  for  the  separate  debt 
of  one  of  the  partners  applies  only  to  sales  of  partnership 
property  and  not  to  the  sales  of  the  interest  of  a  joint-tenant 
in  land.  Brown  v.  Burdett,  4  Bush,  401.  This  case  conflicts 
with  Payne  v.  Pollard,  3  Bush,  128.    Civil  Code,  Sec.  660. 
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It  is  provided  in  CivU  Code,  Sec.  732,  Subsee.  29,  that 
in  the  construction  of  the  Code  the  words  ** joint  property" 
and  words  of  like  import,  embrace  property  held  jointly  or  in 
partnership  or  in  coparcenary  or  in  common. 

Real  estate  purchased  for  partnership  purposes,  and  so 
appropriated  and  paid  for  by  partnership  funds,  becomes  part- 
nership property,  and  is  impressed  with  the  characteristics  of 
personalty  for  all  purposes,  not  only  as  between  the  partners 
and  creditors,  'but  as  to  distribution  between  the  administrator, 
distributees,  and  heirs.  Divine  v.  Mitchum,  4  B.  M.  488 ;  Bwcfc 
V.  Winn,  11  B.  M.  322;  Cumimll  v.  Cornwall,  6  Bush,  372; 
Bank  of  Louisville  v.  Hall,  8  Bush,  676. 

PARTUS  SEQUITUR  VENTREM.— The  offspring  foUows 
the  dam.  This  maxim  applies  to  the  status  of  slaves  and 
animals.    Cochran's  Law  Lexicon. 

The  general  rule  is,  that  the  children  follow  the  condition 
of  their  mother  at  the  time  of  their  birth,  according  to  the 
maxim,  partus  sequitur  ventrem.    Ned  v.  Beal,  2  Bibb,  299. 

Partus  sequitur  ventrem  is  the  law  of  Kentucky.  Gentry 
V.  McMifiaiis,  3  Dana,  384;  Oatliff  v.  Rose,  8  B.  M.  631. 

This  maxim  is  applied  in  Meridith  v.  Nichols,  1  A.  K.  Mar. 
601;  Ned  V.  Beal,  2  Bibb,  299;  Hughes  v.  Graves,  1  Litt.  319; 
Miller  v.  MoCldland,  7  Mon.  232. 

PARTY. — See,  also,  Plaintipp;  Dependant;  Real  Party  in 
Interest;  Party  to  be  Charged. 

"The  word  'party'  as  defined  in  See.  732,  Subsee.  35  of  the 
Civil  Code,  means  a  plaintiff  or  defendant  in  an  action,  and 
embraces  any  person  who  has  a  right  to  become  and  seeks  to 
be  made  a  party  to  an  action."  Carrick  v.  Garth,  159  Ky. 
506,  167  S.  W.  687. 

The  chief  officer  of  a  corporation  within  the  county  where 
an  action  against  it  is  tried  is  not  a  party  within  the  amend- 
ment to  Sec.  601,  Civil  Code,  excepting  parties  to  an  action 
from  the  provision  for  exclusion  of  other  witnesses.  Kentucky 
Union  Lumber  Co.'s  Assignee  v.  Ahney,  31  S.  W.  279,  17  R. 
4SfL 
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A  stockholder  in  a  corporation  may  testify  in  chief  for  the 
corporation  after  persons  having  no  interest  in  the  corporation 
have  given  their  testimony  in  chief  in  its  behalf,  as  the  word 
** person"  as  used  in  Subsec.  4,  of  Sec.  606,  Civil  Code,  is  to 
be  regarded  as  synonymous  with  party  to  the  action.  West- 
ern District  Warehouse  Co.  v.  Hayes,  97  Ky.  16,  29  S.  W.  738, 
16  R.  763. 

The  word  '* party"  in  Sec.  25,  Chap.  37,  General  Statutes, 
is  the  equivalent  of  the  word  ''person"  in  Sec.  22.  The  inten- 
tion of  the  act  was  to  put  parties  as  nearly  as  possible  upon 
an  equal  footing,  and  the  language  should  be  liberally  con- 
strued; the  word  ** party"  should  not  be  restricted  to  parties 
to  the  record.    M anion  v.  Lambert,  10  Bush,  297. 

The  party  for  whose  benefit  a  contract  is  evidently  made 
may  sue  thereon  in  his  own  name,  although  the  engagement 
be  not  directly  to  or  with  him.    Allen  v.  Thomas,  3  Met.  199. 

The  words  ** party"  or  '* parties"  are  commonly  employed 
interchangeably  in  deeds,  regardless  of  whether  their  ante- 
cedents are  singular  or  plural.  Lawson  v.  Todd,  129  Ky.  132, 
110  S.  W.  412,  33  R.  567. 

Where  one  becomes 'the  purchaser  at  a  judicial  sale,  he  is 
a  party  to  the  action  in  the  event  the  validity  of  the  sale  is 
questioned,  or  such  exceptions  are  filed  to  the  report  of  sale 
as,  if  sustained,  would  set  it  aside.  Stone  v.  MyriWs  Admr., 
148  Ky.  57,  146  S.  W.  20. 

Judgments  and  decrees  are  conclusive  as  between  the  parties 
and  privies,  but  never  concludes  persons  who  are  not  parties 
or  priories.  Letvis  v.  Stafford,  4  Bibb,  320;  Shadbum  v.  Jin- 
ndngs,  1  Mar.  179 ;  Allin  v.  Hall,  1  Mar.  526 ;  Clary  v.  Marshall, 
5  B.  M.  273 ;  Alexander  v.  Slovens,  7  B.  M.  356 ;  Cates  v.  Wood- 
son,  2  Dana,  455;  McChord  v.  McCUntock,  5  Litt.  304;  Felt- 
ma^  V.  Bttits,  8  Bush,  120.  None  are  parties  who  are  not 
named  as  such  in  the  record.  M.  dt  St  L.  Packet  Co.  v.  Orey, 
9   Bush,  148. 

None  are  bound  by  a  judgment  except  parties  and  privies, 
and  none  are  parties  unless  made  so  by  the  record.  A  party 
having  been  an  active  agent  in  sustaining  a  claim  does  not  make 
him  a  party.    FishJback  v.  Major,  1  Mar.  148;  Allen  v.  Hall, 
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1  Mar.  528 ;  Clark  v.  Markham,  2  Mar.  166 ;  Sanders  v.  Gaie- 
woadj  5  J.  J.  M.  328 ;  Hume  v.  Langston,  6  J.  J.  M.  256 ;  Hen- 
drick  V.  Robinson,  7  Dana,  166 ;  LUly  v.  Curry,  6  Bush,  594. 

Who  deemed  ** parties"  under  mechanics'  and  material  men's 
law.     Ky.  Stats.,  Sec.  2475. 

Same  Person  Not  Plaintiff  and  Defendant.  The  same 
person  can  not  be  both  plaintiff  and  defendant  at  the  same  time. 
Thonuis  V.  Thomas,  3  Litt.  8 ;  Allen  v.  Cray,  1  Mon.  98 ;  Buttles 
V.  Whiilock,  4  Mon.  452;  Oatewood  v.  Lyle,  5  Mon.  6.  Even 
if  it  be  on  the  one  side  in  his  individual  and  on  the  other  in 
his  fiducial  character.    Baker  v.  Baker,  4  Bibb,  346. 

Not  Styled  Plaintiffs.  Where  the  petition  not  only  states 
the  names  of  those  for  whose  benefit  the  relief  is  asked,  but  sets 
out  their  names  in  full  in  the  caption,  they  are  virtually  plain- 
tiffs, though  not  so  styled.    Neely  v.  Merritt,  9  Bush,  350. 

Bringing  in  Parties.  The  court  may  determine  any  con- 
troversy between  the  parties  before  it,  if  it  can  do  so  without 
prejudice  to  others;  if  it  can  not  do  so,  it  must  require  such 
other  persons  to  be  made  parties,  or  must  dismiss  the  action 
without  prejudice.  Puckett  v.  Jameson,  157  Ky.  172,  162 
S.  W.  801. 

To  prevent  a  multiplicity  of  suits  and  insure  equal  and 
complete  justice  at  once,  all  the  parties  interested  should  be 
brought  before  the  court,  so  that  such  a  decree  as  equity  would 
approve  and  as  would  close  the  whole  controversy  might  be 
rendered.    lAnconfelter  v.  Kelly,  6  J.  J.  M.  340. 

Defending  Action.  A  person  who,  though  not  a  party  to 
an  action,  employs  counsel  and  conducts  the  defense  to  it,  is 
as  much  bound  by  the  proceeding  as  the  persons  named  as 
defendants.    Broumlee  v.  Bunnell,  103  S.  W.  284,  31  R.  669. 

Road  Cases.  Any  person  may  appear  and  resist  the  appli- 
cation for  the  alteration  of  a  public  road;  by  so  doing  he 
makes  himself  a  party,  and  is  entitled  to  the  right  of  appeal 
from  the  order  therein  entered  by  the  County  Court.  Carrick 
V.  Garth,  159  Ky.  505,  167  S.  W.  687 

Privies.  Where  the  plaintiff  in  an  action  to  recover  damages 
for  personal  injuries   dies  after  remand  of  the   case   to  the 
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Circuit  Court  and  the  action  is  revived  in  the  name  of  and 
prosecuted  by  administrator,  the  former  testimony  of  plaintiff's 
intestate  is  admissible  as  between  the  same  parties.  Substan- 
tive law  extends  the  term  ''parties"  to  include  persons  who  in 
the  law  of  privity  are  identified  with  them  in  legal  interest, 
hence  the  benefit  of  former  testimony  of  an  intestate  extends  to 
his  personal  representative.  Ky,  Traction  &  Terminal  Co.  v. 
Downing's  Admr.,  159  Ky.  502,  167  S.  W.  683. 

Not  Named  in  Pleadings.  Person  not  named  in  the 
pleadings  is  not  made  a  party  by  entering  his  appearance  or 
filing  his  answer.    Plummer  v.  Grain,  5  Mon.  377. 

One  styling  himself  heir  and  devisee  of  a  person  named  as 
a  defendant,  but  not  summoned,  and  whose  death  had  not  been 
suggested,  is  not  a  party.     Oaiewood  v.  Euckery  1  Mon.  21. 

None  are  parties  who  are  not  named  as  such  in  the  record. 
M.  &  St.  L.  Packet  Co.  v.  Orey,  9  Bush,  148. 

Not  Named  in  Caption.  Infants  named  in  the  body  of  a 
petition  by  their  guardian  for  the  sale  of  their  land,  and 
treated  by  the  Circuit  Court  as  such,  are  parties  to  the  action 
and  bound  by  the  judgment.    BevUl  v.  Claxon,  12  Bush,  558. 

Want  of  Formal  Order.  One  who  united  in  and  verified 
an  amended  petition,  in  which  it  is  stated  *'he  is  hereby  made 
a  plaintiff,"  and  who  was  without  objection  treated  as  a  party 
plaintiff,  and  who  has  shown  that  he  has  an  interest  in  obtain- 
ing the  relief  demanded,  will  be  treated  as  if  he  had  by  formal 
order  been  made  a  party.  Harrison  v.  Lebanon  Water  Works, 
91  Ky.  255,  12  B.  822. 

Execution  of  Bond.  By  executing  a  bond  in  court  as  sure- 
ties for  a  trustee  the  sureties  become  qttasi  parties  to  the  record, 
and  like  their  principal  may  be  proceeded  against  by  rule. 
Dickenson  v.  Trout,  8  Bush,  443. 

Person  for  Whose  Use  Suit  is  Brought.  Person  for  whose 
use  suit  brought  (as  appears  in  the  record),  though  not  tech- 
nically a  party  thereto,  may  be  in  a  popular  sense  regarded  as 
such,  so  as  to  identify  a  suit  by  styling  it  as  one  to  which  he 
and  others  are  parties.    Jameson  v.  KeUy,  1  Bibb,  480. 
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Garnishee.  One  summoned  only  as  garnishee  is  not  a  party 
to  the  action,  though  referred  to  in  the  petition  as  a  defendant 
and  therein  prayed  to  be  made  a  defendant.  Smith  v.  Oower, 
3  Met  176. 

PARTY  AGGRIEVED.— Under  Sec.  4803,  Ky.  Stats.,  pro- 
Tiding  "that  it  shall  be  unlawful  for  any  warehouseman  or  com- 
mission merchant  to  directly  or  indirectly  charge  the  seller  or 
owner  anything  by  way  of  commision  or  otherwise,  for  paying 
to  him  the  money  for  which  his  tobacco  is  sold,''  and  Sec.  4807, 
providing  that  the  proprietor  of  any  warehouse  who  shall 
violate  that  section  shall  be  liable  '*to  the  party  aggrieved 
thereby"  in  the  sum  of  not  less  than  $25  and  not  more  than 
$100,  the  seller  or  owner  is  aggrieved  'by  such  unauthorized 
chmarge,  and  therefore  entitled  to  the  penalty,  though  there 
has  been  no  settlement,  and  though  he  be  still  indebted  to  the 
warehouseman  after  the  charge  is  stricken  oflP.  Farmers 
Tobacco  Warehouse  Co.  v.  Minor,  53  S.  W.  641,  21  R.  990. 

The  act  of  1876  provides  that  commission  merchants  storing 
and  selling  tobacco  shall  weigh  the  packages  before  opened 
and  after  they  are  sold  and  repacked,  and  ** settle'*  with  the 
consignor  according  to  the  highest  weight  after  deducting  the 
exact  tare,  and  for  a  violation  of  the  act  shall  be  liable  to  pay 
to  the  party  ** aggrieved"  a  certain  penalty.  In  an  action  by 
a  commission  merchant  against  a  consignor  for  advances  made 
in  excess  of  tobacco  received,  defendant  set  up  a  counterclaim 
for  penalties  under  the  statute  in  crediting  him  only  by  the 
smallest  instead  of  the  largest  weight  of  the  tobacco  consigned 
by  him,  whereupon  plaintiff  oflfered  to  allow  and  credit  the 
difference,  and  this  was  done.  Held,  that  the  statute  being 
penal  should  be  strictly  construed;  that  there  had  been  no  ** set- 
tlement," nor  was  defendant  ''aggrieved"  within  the  meaning 
of  the  statute.    McMasters  v.  Burnett,  92  Ky.  358,  13  R.  617. 

"Who  is  ** person  aggrieved,"  within  statute  allowing  appeal 
by  such  person  in  proceedings  for  the  appointment  of  a 
goardian  for  an  alleged  incompetent.  See  note  on  this  subject 
in  25  L.  B.  A.  (N.S.)  155. 


Digitized  by  VjOOQIC 


PARTY  ENTITLED    2506        PARTY  TO  BE 

PARTY  ENTITLED  THERETO.— The  penalty  of  six  per 
cent,  prescribed  by  Sec.  4147,  Ky.  Stats.,  for  the  sheriflf's 
failure  on  proper  demand  to  pay  over  taxes  collected  by  him 
'*to  the  parties  of  funds  entitled  thereto,"  can  not  be  imposed 
where  no  order  was  made  by  the  Fiscal  Court  directing  the 
fiheriflf  to  pay  the  money  to  any  person,  and  no  treasurer  had 
been  appointed ;  the  sheriff  being  under  no  obligation  to  pay  to 
one  who  was  acting  as  treasurer  without  proper  appointment. 
Pence's  Admr.  v.  Nelson  County,  53  S.  W.  25,  21  R.  724. 

PARTY  OF  THE  SECOND  PART.— Where  the  caption  is 
not  in  conflict  with  other  parts  of  a  deed  it  should  be  consid- 
ered in  arriving  at  its  meaning,  and  therefore  will  be  consid- 
ered in  determining  what  persons  are  meant  by  the  term  **  party 
of  the  second  part,"  which  is  used  in  the  granting  clause  and 
in  the  habendum.  Bowe  v.  Richmond,  109  S.  W.  359,  33  R. 
173. 

PARTY  TICKET.— Referred  to  in  opinion  in  L.  &  N.  R. 
Co.  V.  SpurUng,  160  Ky.  821,  170  S.  W.  192. 

PARTY  TO  BE  CHARGED.— Under  the  statute  of  frauds, 
Ey.  Stats.,  Sec.  470,  providing  that  no  action  shall  be  brought 
to  charge  any  person  on  any  contract  for  sale  of  land  miless 
some  memorandum  or  note  thereof  be  in  writing  and  signed 
by  the  ** party  to  be  charged,"  the  vendor  of  real  estate  is  the 
party  to  be  charged  and  not  the  purchaser;  and  hence  a  vendor 
verbally  agreeing  to  sell  land  to  a  city  can  not  sue  for  breach 
of  the  agreement,  though  the  city  spread  the  acceptance  of  the 
agreement  on  the  minutes.  City  of  Murray  v.  Crawford,  138 
Ky.  25,  127  S.  W.  494. 

Under  our  statute  of  frauds  the  party  to  be  charged  is  the 
vendor  of  real  estate,  and  if  he  signs  the  contract  of  sale  and 
it  is  delivered  to  and  accepted  by  the  purchaser,  the  pur- 
chaser will  be  bound.  Wren  v.  Cooksey,  147  Ky.  825,  145 
«.  W.  1116. 

Under  the  statute  of  frauds  and  perjuries,  in  a  contract  for 
the  sale  of  real  estate,  **the  party  to  be  charged"  is  the 
vendor  who  is  to  be  divested  of  title  thereto,  and  to  be  binding 
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it  is  necessary  that  he  shall  sign  the  same,  but  it  is  only 
necessary  that  the  vendee  shall  accept  it  to  make  it  binding 
upon  him.    Henry  v.  Beeser,  153  Ky.  8,  154  S.  W.  371. 

Within  the  meaning  of  the  statute  the  words  **the  party 
to  be  charged  therewith"  mean  the  vendor.  Moore  v.  Chenatdt, 
16  Ky.  Law  Rep.  531,  s.  c.  29  S.  W.  140;  City  of  Murray  v. 
Crawford,  138  Ky.  25;  Evans  v.  Stratton,  142  Ky.  615;  Wren 
v.  Cooksey,  147  Ky.  825;  Armstrong  v.  Lyen,  148  Ky.  59,  145 
S.  W.  1120. 

A  written  contract  for  the  sale  of  land  is  enforcible  against 
both  parties  to  it  if  signed  by  the  vendor.  The  vendor  holding 
the  title  is  the  party  to  be  charged  by  such  contract  within 
the  meaning  of  the  statute  of  frauds,  and  an  action  against  the 
vendee  for  the  purchase  money  may  be  maintained,  although 
he  did  not  sign  the  written  contract.  Evans  v.  Stratton,  142 
Ky.  615,  134  S.  W.  1154,  34  L.  B.  A.   (N.S.)   393. 

A  check  given  to  an  owner  of  land  in  payment  for  a  pass- 
way  alleged  to  have  been  granted  over  the  land  by  a  parol 
agreement  is  not  sufficient  to  take  the  contract  out  of  the 
statute  of  frauds;  the  check  not  being  ''signed  by  the  party 
to  be  charged,"  and  not  identifying  or  describing  the  passway 
which  was  the  subject  of  the  contract.  Alien  v.  StaUey,  119 
S.  W.  755. 

Under  Ky.  Stats.,  Sec.  1409,  Subsec.  13,  providing  that 
'*No  contract  for  the  sale  of  standing  trees  or  standing  timber 
shall  be  enforcible  by  action  unless  the  said  contract  or  some 
memorandum  thereof  be  in  writing,  signed  by  the  person  to  be 
charged  or  his  duly  authorized  agent,"  the  vendor  is  the 
person  to  be  charged.  Sears  v.  Ohler,  144  Ky.  473,  139  S.  W. 
759. 

* 'Within  the  meaning  of  the  statute,  the  words  'the  party  to 
be  charged'  mean  the  vendor.  Moore  v.  Chenault,  29  S.  W. 
140,  16  R.  531;  City  of  Murray  v.  Crawford,  138  Ky.  25,  127 
S.  W.  494;  Evwns  v.  Stratton,  142  Ky.  615,  143  S.  W.  1154, 
34  L.  R.  A.  (N.S.)  393;  Wren  v.  Cooksey,  147  Ky.  825,  145 
S.  W.  1116.  While  the  rule  is  that  if  the  vendor  sign,  he  can 
maintain  his  action  against  the  vendee  though  the  latter  do  not 
gign,  the  reverse  of  the  rule  is  not  true,  because  the  statute 
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demands  that  the  vendor,  the  party  to  be  charged,  must  sign.'* 
Kaiser  v.  Jones,  157  Ky.  607,  163  S.  W.  741. 

A  written  contract  for  the  sale  of  land  is  enforcible  against 
both  parties  to  it  if  signed  by  the  vendor.  The  vendor  hold- 
ing the  title  is  **the  party  to  be  charged"  by  such  contract 
within  the  meaning  of  the  statute  of  frauds.  An  action  against 
the  vendee  for  the  purchase  money  may  be  maintained, 
although  he  did  not  sign  the  written  contract.  Moore  v.  Che- 
nauli,  16  R.  531. 

View  that  ''party  to  be  charged"  is  the  party  sought  to  be 
charged  with  the  suit.  See  note  on  this  subject  in  28  L.  R.  A. 
(N.S.)  689. 

View  that  ** party  to  be  charged"  is  the  vendor  or  owner, 
as  such.     See  note  on  this  subject  in  28  L.  B.  A.  (N.S.)  691. 

Statutes  not  employing  the  phrase,  ** party  to  be  charged." 
See  note  on  this  subject  in  28  L.  R.  A.  (N.S.)  692. 

PARTY  TO  THE  UNLAWFUL  AGREEMENT.— Though  the 

corporation  organized  for  the  purpose  of  executing  a  pooling 
agreement  between  several  corporations,  in  violation  of  Ky. 
Stats.,  Sec.  3915,  was  not  organized  at  the  time  the  agreement 
was  made,  it  becomes  a  party  to  the  unlawful  agreement 
when  it  undertakes  to  execute  the  same,  and  is  answerable  for 
the  acts  of  the  promoters  in  conceiving  or  entering  into  it. 
International  Harvester  Co.  v.  Com.,  137  Ky.  668,  126  S.  W. 
352. 

PARTY. — PoliticaL  A  faction  which  differs  from  the  rest 
of  a  political  party  in  some  of  its  local  and  State  issues,  but 
adheres  to  the  same  national  platform,  and  does  not  claim 
to  be  a  distinct  political  party,  is  not  entitled  to  inspectors 
at  an  election  under  Sec.  1596,  Subsec.  3,  Ky.  Stats.,  which 
provides  that  election  officers  shall  not  all  be  of  one  party  so 
long  as  there  are  two  distinct  political  parties.  Id.  Sec.  1470, 
providing  that  each  political  party  may  have  a  challenger,  and 
Sec.  1481,  providing  that  each  party  having  a  ticket  to  be 
voted  at  an  election  may  designate  a  suitable  person  to  be 
present  at,  witness,  and  inspect  the  counting  of  the  vote  in 
each  precinct,  and  such  person  shall  be  admitted  to  the  voting 
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place.     Weaver  v.  Toney,  107  Ky.  419,  54  S.  W.  732,  21  B. 
1157,  50  L.  B.  A.  105. 

The  determination  of  whether  a  political  party  is  a  party 
within  the  meaning  of  a  statute  allowing  it  inspectors  at  an 
election  is  a  duty  quasi  judicial  in  its  nature,  demanding  the 
exercise  of  discretion  by  the  election  oflScers,  and  their  deci- 
sion can  not  be  controlled  by  the  judiciary.    Id. 

PARTY  WALL. — ^A  party  wall  is  one  erected  on  the  line 
between  two  estates,  owned  by  different  persons,  for  the  use 
of  both  estates;  the  owners  are  not  tenants  in  common,  but 
each  is  proprietor  of  Ms  own  land,  with  a  right  to  use  the 
wall,  and  it  is  this  which  creates  the  easement.  It  is  not  neces- 
ary  to  the  existence  of  a  party  wall  that  both  parties  should 
pay  for  it.    Fonda  v.  Parr,  10  R.  445. 

A  wall  may  be  a  party  wall  as  to  a  portion  of  its  height,  and 
cease  to  be  a  party  wall  for  the  rest  of  its  height.  Ringgold 
Lodge  v.  DeKalb  Lodge,  157  Ky.  203,  162  S.  W.  1111. 

Under  the  common  law  the  right  to  use  and  the  manner  of 
use  of  a  party  wall  depends  either  on  the  agreement  between 
the  adjoining  owners  or  by  prescription.  Bright  v.  J.  Bacon 
db  Sons,  131  Ky.  848,  116  S.  W.  268,  20  L.  R.  A.  (N.S.)  386. 

An  owner  on  whose  boundary  line  is  a  party  wall  has  an 
easement  in  so  much  of  the  adjoining  lot  as  is  occupied  by  the 
wall,  but  such  easement  involves  no  more  than  the  right  to 
have  the  wall  maintained  as  a  party  wall.  Bright  v.  J.  Bacon 
&  Sons,  131  Ky.  848,  116  S.  W.  268,  20  L.  R.  A.  (N.S.)  386. 

Where  a  party  wall  stood  one-half  on  each  lot,  each  party 
could  use  the  whole  wall  to  support  their  respective  buildings, 
each  owning  the  fee  to  the  center  of  the  wall  and  an  ease- 
ment in  the  rest  of  it,  and  neither  could  build  the  wall  higher 
to  increase  the  height  of  his  building,  except  at  his  own  cost. 
Citizens  Fire  Ins,  Co.  v.  Lockridge  &  Bidgetvay,  132  Ky.  1, 
116  S.  W.  303,  20  L.  R.  A.  (N.S.)  226. 

A  wall  supporting  a  building  conveyed  must  have  been 
intended  to  be  conveyed  as  part  of  the  building,  though  not 
included  by  the  calls  of  the  deed.  The  wall  being  a  party  wall, 
a  continuance  of  it  is  also  a  party  wall,  though  there  is  no 
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building  on  the  side  conveyed;  but  the  grantor  can  not  use  the 
wall  to  the  injury  of  grantors  building.    Hendrick  v.  Holy, 

II  Ky.  Opin.  787,  4  R.  356. 

Where  two  houses  were  built  by  seme  person,  the  wall  of 
that  first  built  being  used  to  support  the  second  house,  the 
allotment  of  the  first  house  and  lot  to  an  heir  of  the  original 
owner  passed  the  title  to  the  entire  wall,  giving  to  the  heir 
to  whom  the  other  house  was  allotted  only  a  right  to  use  the 
wall  as  a  support  for  his  house.  SnvUh  v.  Martin,  11  Ky. 
Opin.  818,  4  R.  442. 

One  may  acquire  an  easement  in  an  adjacent  wall  by  deed, 
or  by  prescription,  which  presumes  a  deed.    Mann  v.  Reigler, 

III  S.  W.  300,  33  R.  774. 

An  easement  in  an  adjacent  wall  includes  a  right  to  repair 
the  injured  structure  or  rebuild  it  in  case  it  is  burned  down 
or  removed.    Id. 

PASS. — ^Where  a  conveyance  of  land  for  right  of  way 
purposes  is  made  to  a  railroad  company  in  consideration  of 
an  annual  interstate  pass  for  and  during  the  life  of  the  grantor, 
further  issuance  of  which  pass  has  become  unlawful  by  reason 
of  the  Act  of  Congress  known  as  the  Hepburn  Bill  as  construed 
by  the  Supreme  Court  of  the  United  States  in  the  Mottley  case, 
damages  will  be  allowed  for  the  right  of  way  so  taken  and 
retained.    L.  &  N.  B.  Co.  v.  Crowe,  156  Ky.  27,  160  S.  W.  759. 

The  case  of  L.  &  N.  R,  Co.  v.  Mottley,  133  Ky.  652,  118 
S.  W.  982,  34  L.  R.  A.  (N.S.)  671,  holding  that  the  Federal 
statute  prohibiting  the  giving  of  free  interstate  passes  would 
not  apply  to  a  contract  made  in  1871,  by  which  a  carrier 
agreed  to  issue  an  annual  pass  to  one  injured,  in  settlement 
of  his  claim  for  damages,  though  annual  passes  were  issued 
under  the  contract  after  the  statute  was  enacted  was  reversed 
on  appeal  to  U.  S.  Supreme  Court,  219  U.  S.  467. 

A  pass  issued  to  a  member  of  the  family  of  an  employe  is 
gratuitous,  and  not  in  consideration,  of  the  services  of  the 
employe.    C.  &  W.  C.  Ry.  Co.  v.  Thompson,  234  U.  S.  576. 

PASS  BOOK. — ^A  pass  book  is  not  conclusive  as  to  the 
matters  therein  contained,  and  upon  the  failure  of  the  bank 
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to  enter  therein  or  upon  its  books  a  deposit  actually  made,  the 
facts  of  the  deposit  may  be  shown  by  other  evidence.  Corbin 
Banking  Co.  v.  Bryant,  151  Ky.  194,  151  S.  W.  393. 

There  may  be  a  gift  of  money  on  deposit  in  a  bank  by  a 
delivery  of  the  pass  book,  whether  the  money  is  in  a  savings 
or  an  ordinary  deposit  bank.  McCoy's  A^r,  v.  McCoy,  104 
S.  W.  1031,  31  R.  1189. 

Money  in  bank  does  not  pass  by  the  delivery  of  the  pass 
book.    Ashbrook  v.  Ryon,  2  Bush,  230. 

PASS  IN  THE  SAME  WAY.— A  testator  devised  land  to  his 
son  for  life,  remainder  to  his  children,  and  gave  the  son  power 
to  sell  the  land  and  invest  the  proceeds  in  other  land  ''to 
pass  in  the  same  way,''  and  provided  that  **the  purchaser  must 
see  to  the  investment  of  the  purchase  money  or  the  land  must 
be  held  responsible."  Held,  that  where  a  chancellor,  on  appli- 
cation by  a  purchaser  of  such  land  from  the  son,  orders  a  con- 
veyance of  the  land  to  the  purchaser  and  the  investment  of  the 
proceeds  in  other  land,  he  should  retain  a  lien  on  the  land 
sold  until  the  investment  is  made.  Magowan  v.  McCormick, 
10  B.  753. 

PASSED. — ''The  allegation  that  an  ordinance  is  passed 
was  not  the  mere  pleading  of  a  conclusion,  but  a  fact,  just  as 
an  allegation  that  a  party  executed  a  deed,  a  note  or  other 
writing,  or  is  the  holder  and  owner  of  a  bill  of  exchange  or 
the  like,  without  alleging  the  facts  which  show  that  he  did 
execute  the  writing  or  which  make  him  the  owner  and  holder 
of  the  bill."  Preston  v.  Roberts,  12  Bush,  579;  quoted  in 
Tennessee  Paving  Brick  Co.  v.  Barker,  119  Ky.  662,  59  S.  W. 
755,  60  S.  W.  690,  22  R.  1069,  1419. 

To  say  that  an  ordinance  was  passed— especially  when  by 
specific  statutory  enactment  it  is  required  to  be  passed  in  a 
particular  way  and  by  a  certain  percentage  of  the  city  council 
— is  a  pure  conclusion  of  law;  and  to  say  thai  an  ordinance 
provides  this  or  that  is  but  the  conclusion  of  the  pleader.  City 
of  Richmond  v.  Madison  Fem(de  Institute,  153  Ky.  301,  155 
a  W.  371. 
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Under  Sec.  122,  Civil  Code,  providing  that  **in  pleading  a 
judgment  or  determination  of  a  court  or  officer  it  is  not  neces- 
sary to  state  the  facts  conferring  jurisdiction,  but  it  shall  be 
sufficient  to  state  that  the  judgment  or  determination  was  duly 
given  or  made,"  it  is  sufficient  to  allege  that  the  council  passed 
an  ordinance  for  the  improvement  of  a  street  without  alleging 
facts  showing  that  the  requirements  of  the  statute  as  to  the 
passage  of  such  ordinances  were  complied  with.  Tenn,  Paving 
Brick  Co.  V.  Barker,  59  S.  W.  755,  22  R.  1069. 

PASSENGER  COACHES.— Where  one  shoots  maliciously 
and  willfully  at  a  train  containing  passengers,  and  consisting 
of  one  or  more  cars,  irrespective  of  whether  they  are  such  as 
are  known  as  passenger  coaches,  he  is  guilty  under  Sec.  1166. 
Burkhardi  v.  Com.,  119  Ky.  317,  83  S.  W.  633,  26  R.  1245. 

PASSENGER  OR  FREIGHT  AGENT.— Civil  Code,  Sec.  51, 
Subsecs.  3,  4,  provide  that,  if  defendant  operates  a  railroad, 
summons  may  be  served  on  its  passenger  or  freight  agent 
stationed  at  or  nearest  to  the  county  seat  of  the  county  where 
suit  is  brought.  Held,  that  the  phrase  "passenger  or  freight 
agent,"  etc.,  refers  to  a  person  in  the  service  of  defendant, 
and  stationed  by  it  at  some  point;  and  hence,  in  an  action 
against  the  last  of  several  connecting  carriers  by  a  shipper  for 
negligence  in  transporting  goods,  service  on  the  agent  of  the 
first  carrier  is  insufficient.  L.  &  N.  B.  Co.  v.  Chestnut,  115  Ky. 
43,  72  S.  W.  351,  24  R.  1846. 

PASSENGER  STATION.— Under  Sec.  772,  Ky.  Stats., 
requiring  railroad  companies  to  provide  and  maintain  water 
closets  at  their  ** depots"  in  cities  and  towns,  an  indictment 
charging  defendant  with  failing  to  maintain  one  at  its  ''pas- 
senger station''  in  a  town  is  sufficiently  certain.  L.  dk  N.  B. 
Co.  V.  Com.,  33  S.  W.  939,  17  R.  1136. 

PASSENGER  TRAIN. — **The  carrying  of  passengers  in  a 
caboose  attached  to  a  freight  train  does  not  change  the  freight 
train  into  a  passenger  train.  The  expression  'passenger  train' 
and  'freight  train'  have   a  well  defined  meaning.    Sec.   801 
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recognizes  the  right  of  a  railroad  company,  under  certain  con- 
ditions, to  transport  passengers  in  a  caboose  car  attached  to  a 
freight  train.  The  exemption  from  liability  where  passengers 
are  carried  in  a  caboose  attached  to  a  freight  train  was  placed 
in  the  statute  by  an  amendment  of  March  15,  1894.  The 
language  is  plain  and  certain."  Southern  By.  in  Ky.  v.  Com., 
129  Ky.  91,  110  S.  W.  372. 

PASSENGERS.— Where  a  drunken  man  was  told  by  the 
conductor  not  to  get  on  the  car,  if  he  did  so  without  the  consent 
of  the  conductor  he  did  not  thereby  become  a  passenger  but 
was  an  intruder.  Still  the  conductor  had  no  right  to  push 
him  off  the  car  while  it  was  in  motion,  and  if  he  did  so  the 
company  would  be  liable  if  he  was  injured;  but  in  such  case 
the  company  would  not  be  liable  for  punitive  damages  unless 
the  conduct  of  the  conductor  was  such  as  to  indicate  wantonness 
or  recklessness.  L.  &  E.  B.  Co.  v.  McNatty,  105  S.  W.  124, 
31  R.  1357. 

One  who  has  made  a  contract  for  passage  upon  a  railroad 
must  present  himself  at  the  proper  place  to  be  transported 
before  his  right  as  a  passenger  begins.  One  who  attempts  to 
jump  upon  a  rapidly  moving  train  does  not  become  a  passenger 
upon  the  train,  although  he  may  have  a  ticket  for  it.  /.  C. 
B.  Co.  V.  CoUer,  103  S.  W.  279,  31  R.  679. 

Where  the  motorman  in  charge  of  a  street  car,  to  whom 
has  been  delivered  a  boy  with  information  that  he  had  been 
engaged  in  lubricating  the  tracks  of  the  street  railway  com- 
pany with  soap,  takes  the  boy  on  to  the  car  with  him,  inform- 
ing the  boy  that  he  would  be  delivered  over  to  the  officers  of 
the  law,  the  relation  of  carrier  and  passenger  was  created 
between  such  boy  and  the  street  railway  company;  and  it  owed 
to  him  the  same  duties  as  it  owed  any  other  passenger.  Bowling 
Green  By.  Co,  v.  Lewis'  Admr.,  157  Ky.  575,  163  S.  W.  759. 

An  allegation  that  plaintiff  was  a  passenger  in  appellant's 
automobile  includes  the  fact  shown,  that  she  was  riding  in 
appellant's  automobile  by  his  invitation,  or  with  his  acquiescence 
and  approval;  and  the  fact  that  she  was  not  a  passenger  in  the 
sense  that  she  had  not  paid  for  the  ride,  could  not  have  misled 
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or  prejudiced  appellant  in  any  way.    Beard  v.  Klusmeier,  158 
Ky.  153,  164  S.  W.  319. 

Meaning   of  phrase   '*a  passenger  being  transported,"   in  . 
statute  defining  duty  and  liability  of  carriers  to  passengers. 
See  note  on  this  subject  in  4  L.  R.  A.  (N.S.)  254 

Person  on  Way  to  Board  Train.  A  person  who,  in  going 
from  a  depot  to  board  a  train,  walks  on  a  side  track,  is  not  a 
trespasser  but  a  passenger.  7.  C.  R.  Co.  v.  Proctor,  89  S.  W. 
714,  28  R.  598. 

Person  Going  to  Train  to  Meet  Passenger.  Though  a 
carrier  does  not  owe  a  person  going  to  a  train  to  meet  a  friend 
the  degree  of  care  due  a  passenger,  it  must  exercise  ordinary 
care  for  his  safety.  L.  &  N.  R.  Co,  v.  Smiih,  135  Ky.  462,  122 
S.  W.  806. 

Person  Purchasing  Ticket,  and  Waiting.  A  person  who 
has  purchased  a  ticket  and  is  in  the  waiting  room  within  thirty 
minutes  before  the  train  on  which  he  intended  to  take  passage 
is  due  to  leave  that  station,  is  a  passenger.  Taie  v.  7.  C,  R. 
Co.,  81  S.  W.  256,  26  R.  309. 

For  note  on  status  of  passenger  as  affected  by  time  elapsing 
before  train  leaves,  see  43  L.  R.  A.   (N.S.)   999. 

Ky.  Stats.,  Sec.  784,  requiring  all  railroad  companies  to  open 
their  ticket  oflBces  and  waiting  rooms  for  passengers  at  least 
thirty  minutes  preceding  the  schedule  time  for  the  departure 
of  all  passenger  trains,  fixes  what  is  a  reasonable  time  for  the 
carrier  to  be  required  to  care  for  passengers  before  they  have 
taken  actual  passage,  and  therefore  where  plaintiff  was  assaulted 
in  the  waiting  room  of  a  station  about  three  hours  before  the 
schedule  time  for  the  departure  of  the  train  upon  which  she 
proposed  to  take  passage,  the  company  was  not  liable,  in  the 
absence  of  any  contract,  express  or  implied,  to  accommodate 
her  for  a  longer  time  than  that  fixed  by  statute.  I.  C.  R.  Co. 
V.  Laloge,  113  Ky.  896,  69  S.  W.  795,  24  R.  693,  62  L.  R.  A. 
405. 

Person  on  Train  With  Knowledge  of  Conductor.  One 
riding  on   a  train   with   the  knowledge   and   consent   of  the 
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eondactor  is  a  passenger.  Chicago,  8i.  L.  &  N.  0.  B,  Co.  v, 
BenedicVs  Admr.,  154  Ky.  675,  159  S.  W.  526. 

A  person  riding  on  a  passenger  train  by  courtesy  of  the  eon- 
dactor, without  paying  fare,  though  in  violation  of  a  rule  of 
the  company,  is  entitled  to  the  same  care  due  a  passenger  for 
hire.  L.  it  N.  B.  Co.  v.  Scott's  Admr.,  108  Ky.  392,  56  S.  W. 
674,  22  R.  30,  50  L.  R.  A.  381;  Palmer  Transfer  Co.  v.  Smith, 
137  Ky.  319. 

Passenger  on  Freight  Train.  A  passenger  riding  on  a 
freight  or  mixed  train  must  be  deemed  to  assume  all  the 
inconveniences  and  risks  usual  and  reasonably  incident  to  travel 
upon  such  trains.  He  must  exercise  ordinary  and  reasonable 
care  to  guard  against  injuries  from  such  risks,  and  must  not 
voluntarily  take  a  position  where  he  is  likely  to  be  injured  by 
a  sudden  jerk  of  the  car  resulting  from  taking  up  slack  in 
the  ordinary  way,  or  the  like.  I.  C.  B.  Co.  v.  Vinson,  74  S.  W. 
671,  25  R.  38. 

A  person  riding  on  a  freight  train  under  a  contract  for 
transportation  of  his  live  stock  is  a  passenger,  and  the  carrier 
owes  him  as  great  degree  of  care  as  if  he  were  riding  on  a 
passenger  train.  L.  &  N.  B.  B.  Co.  v.  Bell,  100  Ky.  203,  38 
S.  W.  3,  18  R.  735. 

Stock  Shipper.  A  shipper  of  stock,  who  is  carried  on  a 
steamboat  on  condition  that  he  is  to  care  for  his  stock,  is 
entitled  to  the  same  care  as  other  passengers;  and  therefore 
it  was  negligence  as  to  such  a  passenger  to  leave  a  hatchway 
open,  unlighted  and  unguarded,  without  any  warning  to  him 
from  the  officer  in  charge  of  that  part  of  the  boat,  who  knew 
that  he  was  passing  that  way  in  caring  for  his  stock  and  who 
also  knew  the  danger.  Memphis  &  Cin.  Packet  Co,  v.  Buckner, 
57  S.  W.  482,  22  R.  401. 

Riding  on  Step  of  Car.  A  person  who  is  compelled  to  ride 
on  the  step  of  a  car  because  there  is  no  sitting  or  standing  room 
inside  the  car,  or  comfortable  standing  room  on  the  platform, 
is  nevertheless  a  passenger,  and  the  company  owes  him  the  same 
high  duty  of  exercising  care  to  protect  him  from  danger  that 
it  does  passengers  who  are  seated  in  the  car.    South  Coving- 
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ton  &  Cincimuiii  St.  By.  Co.  v.  Hardy,  152  Ky.  374,  153  S. 
W.  474. 

Failure  to  Tender  Fare.  A  person  who  boards  a  train 
without  a  ticket,  or  who,  upon  request,  fails  to  tender  enough 
money  to  pay  his  fare  to  his  destination,  is  a  trespasser,  and 
not  a  passenger.  L.  &  N.  R.  Co.  v.  Cottengim,  104  S.  W.  280, 
31  R.  871. 

A  person  who,  after  boarding  a  train,  refuses  to  tender  his 
fare  is  a  trespasser,  and  not  a  passenger.  Flood  v.  J.  C.  R. 
Co.,  80  S.  W.  184,  25.  R.  2135;  L.  &  N.  R.  Co.  v.  Cottengim,  104 
S.  W.  280,  31  R.  871. 

Carried  Past  Station.  The  decided  weight  of  authority  is 
to  the  effect  that  when  one  is  carried  beyond  his  station,  or 
stopped  short  of  it,  and  is  directed  by  the  conductor  to  alight 
from  the  train,  and  the  passenger,  being  ignorant  of  the  sur- 
roundings and  dangers  that  might  befall  him  while  attempting 
to  get  to  his  station,  with  or  without  the  direction  of  the  person 
m  charge  of  the  car,  receives  an  injury,  while  exercising 
ordinary  care  for  his  own  safety,  the  company  is  responsible 
to  him  in  damages.  In  such  a  case  the  company  has  not  per- 
formed its  contract,  and,  in  effect,  he  is  still  a  passenger  until 
he  reaches  the  station ;  and  the  injury  received  is  the  proximate 
result  of  the  wrong  done  him.  K.  &  I.  Bridge  &  R.  Co,  v. 
BucUer,  100  S.  W.  328,  30  R.  1086,  8  L.  R.  A.  (N.S.)  555. 

Postal  Clerk.  A  postal  clerk  engaged  on  a  train  in  the 
service  of  the  Government,  whom  the  railroad  company  was 
bound  to  carry  by  contract  with  the  Government,  is  a  passenger. 
L.  &  N.  R.  R.  Co.  V.  Kingman,  35  S.  W.  264,  18  R.  82. 

Express  Messenger.  An  express  messenger  whose  duties 
require  him  to  go  upon  a  railroad  train  to  look  after  packages 
and  property  which  the  railroad  under  contract  is  carrying 
for  the  expreto  oompany,  is  not  a  trespasser  or  a  licensee,  or 
an  employe  of  the  railroad,  but  is  a  passenger  for  hire.  Davis 
V.  C.  &  0.  Ry.  Co.  122  Ky.  528,  92  S.  W.  339,  29  R.  53,  5  L. 
R.  A.  (N.S.)  456,  121  Am.  St.  Rep.  481. 

An  express  agent  (who  under  the  facts  is  to  be  regarded  as 
a  passenger)  while  riding,  with  the  knowledge  of  the  managers 
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of  the  train,  in  an  express  car,  was  killed' by  a  collision  which 
did  not  wreck  the  passenger  coaches.  The  company  was  held 
liable.    Ky.  C.  B.  R.  Co.  v.  Thomas,  6  R.  599. 

Employes.  Where,  in  a  joint  action  against  two  railroad 
companies  for  the  negligent  killing  of  an  employe  of  one  of 
the  roads  while  riding  to  work,  the  proof  showed  that  there 
was  but  one  work  or  construction  train  in  use  on  the  road, 
and  that  the  I.  C.  R.  Co.,  with  its  crew,  was  managing  and 
operating  it  under  the  direction  and  employment  of  the  C, 
etc.,  R.  Co.,  which  was  the  owner  of  the  road,  it  mattered  not 
which  company  actually  owned  the  work  train,  their  liability 
for  its  negligent  management  and  operation  would  be  the  same. 
Chicago,  8i.  L.  &  N.  0.  R.  Co.  v.  HoUis,  91  S.  W.  258,  28  R. 
1102. 

A  station  agent  riding  to  his  home  on  a  passenger  train  of 
his  employer,  by  permission  of  the  conductor,  five  hours  after 
his  labors  of  the  day  had  ceased,  was  a  passenger,  and  did 
not  take  the  risks  attending  the  operation  of  the  train  with 
the  coach  instead  of  the  engine  in  front.  L.  &  N.  R.  Co.  v. 
Scott's  Admr.,  56  S.  W.  674,  22  R.  30,  50  L.  R.  A.  381. 

Child  Not  Paying  Fare.  An  invalid  child  about  six  years 
old  boarded  a  train  in  company  with  a  relative.  When  the 
conductor  asked  about  fare  for  the  child  the  relative  said  she 
had  often  traveled  with  the  child  without  paying  fare  for  him. 
The  conductor  did  not  make  any  further  effort  to  collect  the 
fare.  Held,  that  the  child  was  entitled  to  the  same  rights 
and  protection  as  a  passenger  as  if  his  fare  had  been  paid. 
Southern  Ry.  Co.  v.  Lee,  101  S.  W.  307,  30  R.  1360,  10  L.  R. 
A.   (N.S.)   837. 

After  Alighting.  When  a  car  stops  to  permit  a  passenger 
to  alight,  he  is  still  a  passenger  until  he  has  had  a  reasonable 
opportunity  to  reach  a  place  of  safety.  Louisville  Ry.  Co.  v. 
Kennedy,  162  Ky.  560,  172  S.  W.  970. 

A  passenger  leaving  a  train  is  entitled  to  an  unobstructed 
way  to  the  depot  for  shelter,  and  where  injuries  occur  from 
exposure  to  a  rain  storm  in  which  the  passenger  is  forced  to 
remain  by  reason  of  the  obstruction  of  the  way  by  a  freight 
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train,  the  company  is  liable.  L.  &  N.  R.  Co.  v.  Keller,  104 
Ky.  768,  47  S.  W.  1072,  20  B.  957. 

The  fact  that  a  passenger  has  stepped  from  the  train  onto 
tiie  railroad  platform,  does  not  terminate  the  railroad  com- 
pany's liability.  Smith  v.  Louisville  Ciiy  By.,  10  Ky.  Opin. 
174. 

While  one  was  a  passenger  wh^i  he  reached  his  station, 
his  right  as  a  passenger  ceased  after  he  had  a  reasonable  time 
to  leave  the  station.  He  could  not  remain  on  the  station  plat- 
form indefinitely  as  a  passenger.  L,  &  N.  R,  Co.  v.  Bays' 
Admr.,  142  Ky.  400^  134  S.  W.  450,  34  L.  R.  A.  (N.S.)  678. 

It  is  the  duty  of  a  carrier  to  protect  its  passengers  not  only 
on  the  train,  but  while  they  are  alighting,  and  until  they  have 
a  reasonable  time  to  leave  the  platform.  J.  C.  B.  Co.  v.  Chin- 
ierman,  135  Ky.  438,  122  S.  W.  514. 

Where  a  conductor  took  a  pistol  from  a  passenger  because 
he  was  drunk  and  disorderly  on  the  train,  such  person  was 
not  a  passenger  when  he  came  back  to  the  train  to  get  his 
pistol,  after  he  had  left  the  train.  C.  &  0.  B,  Co.  v.  Pruitt, 
157  Ky.  133,  162  S.  W.  761. 

A  passenger  upon  alighting  from  a  street  car  does  not  cease 
to  be  a  passenger,  but  is  entitled  to  protection  against  the  negli- 
gent management  of  cars  by  the  same  company  on  a  parallel 
track.  SoiUh  Cov.  &  Cin.  By.  Co.  v.  Beatiy,  50  S.  W.  239, 
20  R.  1845. 

When  a  passenger  has  safely  alighted  from  a  train  at  a 
station,  and  has  left  the  depot  grounds  and  premises,  his  rela- 
tion as  a  passenger  has  terminated  and  the  company  does  not 
owe  him  the  duty  it  owes  to  passengers.  L.  &  N.  B.  Co.  v. 
Hobbs,  155  Ky.  130,  159  S.  W.  682. 

Where  a  person,  who  was  a  passenger  on  a  train,  alighted 
at  the  depot,  and  leaving  the  depot  premises,  started  to  walk 
home  over  a  path  on  the  right  of  way  of  the  company  that  had 
been  habitually  used  by  the  general  public  for  a  number  of 
years,  he  became,  after  leaving  the  depot  premises,  a  mere 
licensee.    L.  &  N.  B.  Co.  v.  Hobbs,  155  Ky.  130,  159  S.  W.  682. 
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Tennination  of  passenger's  relation  as  such  upon  reaching 
destination.  See  notes  on  this  subject  in  2  L.  B.  A.  (N.S.) 
873,  20  L.  B.  A.   (N.S.)   1019. 

When  the  passenger  ia  engaged  in  boarding  or  alighting  from 
a  train,  or  is  in  transit  thereon,  the  carrier  owes  to  him  the 
exercise  of  the  highest  degree  of  care.  L.  ds  N.  B.  Co,  v.  Smith, 
13  B.  974;  L.  iS;  N.  R.  Co.  v.  Baker,  158  Ky.  224,  164  S.  W. 
799.    See,  also.  Highest  Care. 

Person  Accompanying  Passenger  on  Train.  Where  one 
boards  a  train  the  presumption  is  that  he  is  e  passenger  bound 
for  some  other  station.  Where  one  boarded  a  train  merely  fo 
see  a  friend,  and,  the  train  moving  off,  jumped  from  it,  receiv- 
ing injuries,  he  can  not  recover  of  the  railroad.  He  should 
have  told  the  conductor  of  the  circumstances  instead  of  jump- 
ing from  the  train  while  in  motion.  Parks  v.  Ky,  C.  R.  Co., 
3  B.  691. 

A  person  who  accompanies  a  passenger  into  a  coach,  and 
is  injured  in  attempting  to  leave  the  coach  after  the  train 
starts,  can  not  recover  therefor  unless  the  carrier's  servants 
had  actual  or  sufBcient  constructive  notice  that  the  person 
intended  to  leave  the  train.  Cole^s  Admr.,  v.  C.  &  0.  Ry. 
Co.,  113  S.  W.  822. 

See,  also,  C,  N.  0.  &  T.  P.  Ry.  Co.  v.  Oiboney,  100  S.  W. 
216,  30  B,  1005;  L.  &  N.  R.  Co.  v.  WOson,  124  Ky.  846,  100 
S.  W.  290,  30  B.  1055,  8  L.  B.  A.  (N.S.)  1020. 

Where  a  person  assisting  an  invalid  woman  on  the  train, 
after  having  been  told  by  the  conductor  that  he  would  be  given 
plenty  of  time,  was  thrown  and  injured  in  attempting  to  alight 
from  the  train,  which  started  before  he  could  get  off,  such 
person  had  the  right  to  rely  on  the  conductor's  promise  that 
he  would  have  time  to  assist  the  lady  on  the  train.  Bishop 
V.  I.  C.  R.  Co.,  77  S.  W.  1099,  25  B.  1363. 

Whether  the  plaintiff  was  negligent  in  the  manner  of  his 
alighting  was  for  the  jury.    Id. 

It  was  the  duty  of  the  conductor  to  use  ordinary  care  to 
ascertain  whether  such  person  had  alighted.    Id. 

Where  a  passenger,  by  a  wrongful  act  of  the  company,  is 
compelled  to  choose  between  leaving  the  train  while  it  is  moving 
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slowly  or  submitting  to  the  inconvenience  of  being  carried  by 
the  station  where  he  desires  to  stop,  the  company  is  liable  for 
the  consequences  of  the  choice,  provided  it  is  not  exercised  neg- 
ligently or  unreasonably.    Id. 

PASSION. — ** Passion"  is  the  state  of  the  mind  when  it  is 
powerfully  acted  upon  and  influenced  by  something  external 
to  itself;  the  state  of  any  particular  faculty  which,  under  such 
conditions,  becomes  extremely  sensitive  or  uncontrollably  excited. 
So  that,  while  the  word  ** passion"  usually  refers  to  a  state  of 
mind  brought  about  by  anger,  it,  properly  speaking,  expresses 
that  condition  of  the  mind  when  the  mind  has  lost  its  self- 
control  and  becomes  the  passive  instrument  of  the  actuating 
eause  or  feeling.    Hocker  v.  Com.,  Ill  S.  W.  676,  33  R.  944. 

The  term  *' passion,"  as  used  in  an  instruction  on  man- 
slaughter, includes  both  anger  and  terror,  provided  they  reach 
a  degree  of  intensity  suflScient  to  obscure  temporarily  the  reason 
of  the  person  affected.    Id, 

PASSIVE  NEGLIGENCE.— ''There  is  quite  a  difference 
between  afSrmative  or  positive  acts  of  negligence  springing  from 
a  failure  to  discharge  a  duty  in  the  operation  of  trains  and 
mere  passive  or  negative  acts  of  negligence  that  grow  out  of 
the  failure  to  protect  against  dangers  that  may  befall  a  licensee 
who  walks  or  falls  into  a  pit  or  excavation  that  the  company 
has  made  for  use  in  the  conduct  of  its  business,  and  with  the 
location  of  which  the  licensee  is  familiar."  L.  cfe  N,  B,  Co,  v. 
Hobbs,  155  Ky.  137,  159  S.  W.  682. 

Liability  to  trespasser  or  bare  licensee  for  active  as  distin- 
guished from  passive  negligence.  See  note  on  this  subject  in 
36  L.  R.  A.  (N.S.)  492. 

PASSIVE  TRUST.— ''A  passive  (or,  as  it  is  sometimes 
called,  a  simple)  trust  has  been  defined  to  be  a  trust  in  which 
the  property  is  vested  in  one  person  upon  trust  for  another, 
and  the  nature  of  the  trust,  not  being  qualified  by  the  settlor,  is 
left  to  the  construction  of  the  law."  Com  v.  Louisville  Public 
Library,  151  Ky.  420,  152  S.  W.  262,  quoting  from  Bispham's 
Equity,  Sec.  54. 
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It  is  a  well  established  rule  in  equity  that  a  conveyance 
of  land  from  A.  to  B.  to  the  use  of  or  in  trust  for  C,  the 
trustee  having  no  active  duty  to  perform,  constitutes  a  passive, 
or  dry  trust,  and  the  trustee  takes  no  title,  but  the  same  vests 
immediately  and  absolutely  in  the  beneficiary  to  the  extent 
of  the  estate  granted.  Com.  v.  Louisville  Public  Library,  151 
Ky.  420,  152  S.  W.  262,  and  cases  cited.  See,  also,  Trusts  in 
Digests. 

PASSWAY. — See,  also.  Adverse  Possession;  Easement. 

Ey.  Stats.,  Sec.  4354,  which  makes  it  an  offense  to  obstruct 
a  passway,  applies  to  all  passways  which  have  been  legally 
established  by  the  acts  of  the  parties  or  by  the  act  of  law,  and 
is  not  limited  to  passways  established  by  order  of  court  or 
dedicated  to  the  public.  Evans  v.  Cook,  111  S.  W.  326,  33  R. 
788. 

The  provision  in  the  report  of  eommissioners  dividing  lands 
that  **each  heir  shall  have  a  passway  over  the  lands  of  others*' 
means  such  a  way  as  may  be  reasonably  necessary,  to  be  located 
80  far  as  practicable  with  regard  to  the  advantages  and  dis- 
advantages accruing  to  each  party.  Vancleave  v.  Hamilton. 
7  R,  301. 

A  conveyance  of  lands  reserved  a  passway  to  a  third  person, 
an  adjoining  owner,  in  terms:  **Be  it  known  that  R.  is  to  have 
the  privilege  of  a  passway  from  R.'s  orchard  round  to  a  gate 
during  her  life  or  (till)  she  sells."  Held,  that  R.  had  the 
right  to  use  the  passway  duriug  her  life,  or  till  she  should  sell 
the  land  occupied  by  her.  Griffith  v.  Bigg,  37  S.  W.  58,  18  R. 
463. 

A  private  passway  over  another's  land  is  an  interest  in  realty 
which  can  be  created  only  by  writing.  Butt  v.  Napier,  14 
Bush,  39. 

An  agreement  to  open  a  new  passway  for  the  privilege  of 
closing  an  old  one  is  founded  on  a  sufScient  consideration. 
Butt  V.  Napier,  14  Bush,  39. 

The  uninterrupted  use  and  enjoyment  of  a  passway  time 
out  of  mind,  or  for  such  a  length  of  time  that  the  memory 
of  man  runneth  not  to  the  contrary,  not  only  creates  a  pre- 
sumption of  right  but  is  conclusive  of  its  existence.    Id. 
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Sec.  210,  Ky.  Stats.,  providing  that  all  sales  or  conveyances 
of  any  lands  of  which  any  other  person  has  adverse  possession 
shall  be  null  and  void,  does  not  apply  to  conveyances  of  private 
passways  and  easements,  though  Sec.  458  provides  that  the  word 
**land"  shall  be  construed  to  mean  *' lands,  tenements,  heredita- 
ments, and  all  rights  thereto  and  interests  therein,  other  than 
a  chattel  interest."  Began  v.  Pendenms  Club,  64  S.  W.  464, 
23  R.  861. 

Permissive  use  of  a  railroad  company's  right  of  way  gives 
to  those  enjoying  such  use  no  legal  right  to  a  passway  over  it. 
Thompson  v.  i.  <fe  N.  E.  Co.,  110  Ky.  973;  L.  &  N.  B.  Co.  v. 
Haga7i,  141  Ky.  20;  Brown  v.  L.  cfc  N.  B.  Co.,  97  Ky.  236; 
Thornton  v.  L.  &  N.  B.  Co.,  39  S.  W.  694;  C.  &  0.  By.  Co.  v. 
Perkins,  47  S.  W.  259;  L.  &  N,  B.  Co.  v.  Childers  &  Only, 

155  Ky.  652;  France  v.  C.  &  0.  By.  Co.,  156  Ky.  126,  160 
S.  W.  757. 

There  is  no  presumption  of  a  grant  of  a  passway  to  the 
public  over  the  right  of  way  of  a  railroad  from  a  mere  use  by 
the  public  of  the  passway  for  thirty  or  forty  years.  L.  &  N. 
B.  Co.  V.  ChUders  &  Only,  155  Ky.  652,  160  S.  W.  260. 

The  necessity  contemplated  by  the  statute  is  a  practical 
necessity.     Vice  v.  Eden,  113  Ky.  255-,  68  S.  W.  125,  24  R.  132. 

The  fact  that  travelers  made  a  slight  deflection  from  the 
passway  for  their  own  convenience,  while  the  passway  still 
retained  its  original  outline,  will  not  affect  the  general  prin- 
ciples governing  passway  cases.  Salmon  v.  Martin,  156  Ky. 
309,  160  S.  W.  1058. 

One  who  uses  a  public  highway  can  not  enjoin  its  obstruc- 
tion unless  he  is  able  to  show  a  special  injury  to  himself;  but 
where  land  which  lies  adjacent  to  a  passway  which  is  necessary 
for  the  owner's  use,  such  use  of  the  passway  is  in  the  nature 
of  an  appurtenant  to  the  land,  and  gives  the  owner  the  right 
to  enjoin  the  obstruction  of  the  passway.    Salmon  v.  Martin, 

156  Ky.  309,  160  S.  W.  1058. 

The  law  is  well  settled  that  the  permissive  use  of  a  passway 
for  any  number  of  years  does  not  deprive  the  owner  of  the 
land  of  the  right  to  close  it  at  any  time;  and  when  the  use  is 
originally  acquired  by  permission,  the  character  of  the  pass- 
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way  is  established,  and  such  use  continues  to  be  permissive 
until  something  is  done  bringing  notice  home  to  the  owner  of 
the  land  that  the  character  of  the  use  has  been  changed.  Hail 
V.  McLeod,  59  Ky.  96;  Conyers  v.  Scott,  94  Ky.  123;  Fight- 
master  V.  Taylor,  147  Ky.  469,  144  S.  W.  381. 

A  right  by  prescription  to  a  passway  is  founded  on  the 
presumption  of  a  grant,  such  presumption  arising  from  the 
adverse,  uninterrupted  and  continuous  use  of  the  passway,  by 
the  person  asserting  the  prescriptive  right  thereto,  for  the 
statutory  period  of  limitation.  Swcmgo  v.  Oreene,  155  Ky.  227, 
159  S.  W.  692,  and  oases  cited. 

A  distinction  is  made  between  travel  over  uninclosed  wood- 
land and  travel  over  a  well  defined  way  or  inclosed  or  cultivated 
land,  and  this  distinction  should  always  be  kept  in  mind  when 
the  facts  bring  the  case  within  it.  There  is  and  ought  to  be  a 
marked  difference  between  ttie  rights  of  the  public  claiming  a 
I>a8sway  when  the  travel  has  been  for  many  years  through  an 
open  and  uncultivated  woodland  and  where  it  has  been  through 
inclosed  or  cultivated  land.  When  an  owner  permits  the  public 
for  a  long  period  of  years  to  travel  through  his  cultivated  or 
inclosed  land  without  attempting  to  interfere  with  the  use, 
his  action  implies  his  consent  to  the  use;  while  the  mere  fact 
that  he  permits  the  public  to  travel  at  liberty  through  unin- 
closed woodland  might  not  raise  any  presumption  of  a  grant. 
Wray  v.  Brown,  155  Ky.  757,  160  S.  W.  488. 

Where  a  way  is  opened  as  a  private  passway,  and  that  fact 
clearly  appears,  it  can  not  be  converted  into  a  public  highway 
by  the  mere  use  thereof,  no  matter  how  long  that  use  may  be 
eontinued.    Hall  v.  McLeod,  2  Met.  104. 

A  private  passway  can  not  be  created  by  dedication.  HaU 
V.  McLeod,  2  Met.  104. 

PASTEBOARD.— See  Paper. 

PASTERS. — ^Where  a  private  person,  after  election  ballots 
are  printed,  places  his  name  under  the  Democratic  device  by 
means  of  pasters,  as  though  nominated  by  that  party,  having 
no  right  to  so  place  his  name,  his  election  is  void.  Parnsh  v. 
Powers,  127  Ky.  164,  105  S.  W.  3&1,  32  B.  125. 
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PASTIME. — ^''Hazard"  should  be  understood,  ejusdem  gen- 
eris, as  importing  some  chance  or  risk  like  that  of  its  associate 
terms,  ''game,"  ''sport,"  "pastime."  Oraves  v.  Ford,  a  B. 
Mon.  115. 

Bet  on  an  election  is  not  a  bet  on  a  "pastime."  Hickman 
V.  Littlepage,  2  Dana,  344. 

PATENT  AMBIGUITY.— See  Ambiguttibs. 

PATENT  RIGHTS.— There  is  a  distinction  between  the  right 
of  property  in  the  patent,  which  carries  with  it  the  power  on 
the  part  of  the  patentee  to  assign  it,  and  the  right  to  sell  the 
property  resulting  from  the  invention  or  patent.  Patterson 
V.  Com.,  11  Bush,  314. 

A  state  has  no  power  to  say  through  its  legislature  that 
the  patentee  shall  not  sell  his  patent  or  that  its  use  shall  be 
common  to  all  its  citizens.  The  discovery  or  invention  is  made 
property  'by  reason  of  the  patent,  and  this  right  of  property 
the  patentee  can  dispose  of  under  the  law  of  Congress.  Pat- 
terson V.  ConL,  11  Bush,  314. 

Federal  Courts  have  exclusive  cognizance  of  all  infringements 
of  patent  rights.  The  State  Courts  have  no  jurisdiction. 
Smith  V.  MdClelland,  11  Bush,  526. 

PATENTS. — ^Deeds  operate  as  an  estoppel;  patents  are  only 
prima  facie  evidence  of  the  facts  recited;  parol  evidence  may 
be  adduced  to  contradict  or  control  courses,  distances,  and 
other  calls  of  a  patent.     Wallace  v.  Maxwell,  1  J.  J.  M.  450. 

Ordinarily,  the  validity  of  a  patent  can  not  be  collaterally 
attacked.  There  are,  however,  some  exceptions  to  this  general 
rule,  as  where  the  patent  is  void  upon  its  face,  or  has  been 
issued  in  contravention  of  a  statute,  which  declares  that  issu- 
ance of  the  patent  under  the  circumstances  prohibited,  shall 
render  it  void,  or  where  it  is  issued  under  circumstances  which 
the  statute  declares  to  be  fraudulent.  Frazier  v.  Frazier,  81 
Ky.  138;  Jennings  v.  Whitaker,  20  Ky.  50;  Clerk  v.  Jones. 
55  Ky.  25;  Bledsoe's  Devisees  v.  Wells,  7  Ky.  329;  Taylor  v. 
Fletcher,  46  Ky.  80;  Marshall  v.  McDaniel,  75  Ky.  378;  Bryant 
V.  Kentucky  Lumber  Co,,  144  Ky.  775 ;  Miller  v.  Breathitt  Coal, 
Iron  dk  Lumber  Co,,  152  Ky.  390,  153  S,  W.  468. 
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The  validity  of  a  patent  can  not  be  inquired  into,  nor  can 
a  party  travel  behind  it  to  show  it  to  be  void,  in  a  collateral 
proceeding  or  issue,  unless  the  patent  is  void  upon  its  face; 
or  has  been  issued  in  contravention  of  a  state  of  case  prescribed 
by  statute,  and  which  the  statute  declares  shall  render  such 
patents  void;  or  under  such  circumstances  as  the  statute 
declares  to  be  fraudulent.  McClendon  v.  Tompkins,  150  Ky. 
301,  150  S.  W.  337. 

^'A  patent  is  nothing  more  or  less  than  a  deed  from  the 
State."    Nickels  v.  Com.,  64  S.  W.  448. 

PAUPER  IDIOT.— *' An  insane  person  shall  be  held  to  be 
a  pauper  if  unable  to  pay  six  months  board  in  advance;  or  if 
married,  be  unable  to  pay  said  board  besides  p'roviding  for 
others  naturally  dependent;  or  if  the  parent  of  said  persons 
are  unable  to  pay  board  besides  supporting  others  naturally 
dependent  upon  them,  the  court  holding  the  inquest  shall  require 
the  jury  to  return  a  finding  on  this  subject,  and  the  verdict 
shall  make  it  the  duty  of  the  superintendent  to  receive  the 
patient,  but  such  verdict  shall  not  limit  or  qualify  such 
patient's  liability  for  his  board  should  he  have  or  acquire  estate 
subject  to  debt."    Ky.  Stats.  (1915),  Sec.  256. 

"Who  is  pauper  idiot  within  meaning  of  Chap.  67,  Ky. 
Stats.    See  Ky.  Stats.,  Sec.  2165. 

The  act  of  1890  providing  for  payment  by  County  Court 
of  $20  of  the  annual  allowance  of  $75  a  year  to  a  **  pauper 
idiot'*  does  not  apply  to  harmless  incurable  lunatics  who  have 
been  confined  in  and  legally  released  from  an  asylum,  and 
therefore  the  state  is  liable  for  the  whole  of  the  allowance 
to  such  lunatics.    Com.  v.  Leach,  15  B.  268 

PAUPERS. — ^When  a  person  contracts  to  '*take  charge  of 
and  keep  county  paupers,  who  are  or  may  be  sent  to  the 
infirmary  by  order  of  the  county  judge,  free  of  all  charge 
or  costs  to  the  county,"  the  decision  of  the  county  judge  as 
to  who  are  paupers  is  conclusive  under  the  contract.  Bruce 
V.  Lewis  County,  8  R.  879. 

PAWN. — ^A  bailment  of  goods  by  a  debtor  to  his  creditor, 
to    be   kept   till   the  debt  is   discharged.    It   differs   from   a 
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mortgage  in  that  it  passes  only  a  special  property  in  the 
thing  pledged,  and  the  right  of  the  pledgee,  as  a  rule,  ceases 
if  he  has  not  possession  of  the  pledge.  Cockrcm's  Law  Lex- 
icon. 

''The  distinguishing  difference  between  a  mortgage,  and 
a  pawn  or  pledge,  is  that,  by  the  former  the  general  property 
passes;  by  the  latter  it  does  not,  but  the  pawnee  has  only 
e  special  property.  A  mortgage  is  a  conveyance  of  the  title 
upon  condition,  and  it  becomes  an  absolute  interest  at  law, 
if  not  redeemed  by  a  given  time.  A  pledge  or  pawn  is  a 
deposit  of  goods  upon  terms,  either  with  or  without  a  fixed 
period  for  redemption.  Delivery  of  possession  must  accom- 
pany a  pledjge  or  pawn,  and  is  essential  to  its  validity.  It 
need  not  accompany  a  mortgage,  in  the  general,  but  may, 
and  sometimes  does  do  so."    Lobban  v.  Oam^tt,  9  Dana,  390. 

A  pledge  or  pawn  is  not  terminated  by  the  pledgee  per- 
mitting the  pledged  property  to  pass  into  the  bands  of  the 
pledgor,  where  the  pledgor  borrowed  the  pledged  property, 
and  in  violation  of  his  agreement  fails  or  refuses  to  return 
it.  Hevry  v.  Lebanon  &  CisselVs  Creek,  Tpk.  Co.,  7  Ky. 
Opin.  211. 

The  right  to  pledge  or  pawn  goods  as  a  security  for  the 
payment  of  a  debt  existed  independently  of  the  statute,  and 
was  made  to  rest  upon  the  doctrine  of  the  comnM>n  law.  It 
is  a  bailment  of  personal  property  only,  and  the  right  in  the 
bailee  or  pledgee  is  never  consummated  until  the  latter  has 
possession  of  the  property.  This  subject  is  not  treated  of 
by  or  under  any  law  in  the  General  Statutes.  Codkran  v. 
Bipy,  MS.  Op. 

Pawnee  has  only  a  special  property,  the  legal  title  remain- 
ing in  the  pawnor.  A  mortgage  formerly  gave  a  general 
property  to  mortgagee,  to  become  absolute  upon  the  failure 
of  the  mortgagor  to  perform  the  condition.  Hamilton  v. 
Wagner,  2  Mar.  334. 

See,  also.  Pledge. 

PAWNBROKER. — **That  any  person  who  loans  money  on 
deposit  of  personal  property,   or  who  deals  in  the  purchase 
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of  personal  property  on  condition  of  selling  the  same  back 
again  at  a  stipolated  price,  or  who  makes  a  public  display 
at  his  or  their  place  of  business  of  the  sign  generally  used 
by  pawnbrokers  to  denote  their  business,  to- wit:  ** three  gilt 
or  yellow  balls,''  or  who  publicly  exhibits  a  sign  of  ** money 
to  loan  on  personal  property  or  deposit,"  is  hereby  declared 
to  be  a  pawnbroker."    Ky.  Stats.   (1915),  Sec.  3787. 

PAY. — Security  in  appeal  bond  conditioned  to  **pay," 
etc,  does  not  discharge  his  obligation;  when  upon  afSrmance 
of  judgment  he  replevies  the  original  debt,  etc.,  he  must 
actually  **pay."    Morrow  v.  Mason,  7  J.  J.  M.  370. 

Implied  power  of  executor  or  trustee  to  sell  real  property; 
effect  of  word  "pay."  See  note  on  this  subject  in  32  L.  R.  A. 
(N^.)  684. 

PAY  ALL  COSTS.— A  condition  '*to  pay  all  costs  and 
damages  that  may  be  awarded"  does  not  bind  the  obligors 
for  any  part  of  the  judgment  enjoined,  but  only  the  costs 
and  damages.    Ferguson  v.  Tipton,  1  B.  M.  28. 

PAY  AND  DISCHARGE.— The  allegation  that  the  assigror 
has  time  and  again  promised  and  agreed  to  ''pay  and  dis- 
charge" the  debt  is  too  indefinite  to  avoid  the  plea  of  the 
statute.    BcnoUns  v.  Oaines,  4  B.  535. 

PAY  TO  A. — The  indorsement  on  a  bill,  ''Pay  to  A.  or 
order  on  account  of  B.,"  operates  as  a  notice  that  A.  holds 
the  bill  in  trust  for  B.,  and  that  neither  A.  nor  his  indorsers 
have  an  interest  in  it.  Menzies  v.  Farmers  Bank  of  Ky.,  3 
E.  822.  See  Armstrong  v.  Natl.  Bank  of  Boyertotun,  90  Ky. 
431,  12  R.  393. 

PAYABLE  ANNUALLY  UNTIL  PAID.— Where  notes  pro- 
Tided  for  interest  ** payable  annually  until  paid,"  it  is  proper 
to  allow  simple  interest  not  only  upon  the  principal  but  upon 
each  installment  of  interest  for  each  year  until  it  became 
due.    Foley's  Ouardian  v.  Hook,  113  S.  W.  105. 

PAYABLE  ANNUALLY  WITH  INTEREST  FROM  DATE. 
— ^This  expression  in  notes  held  to  mean  that  interest  should  be 
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paid  from  the  date  of  the  notes.  Bauer  Cooperage  Co.  v. 
Ewetl  &  Smith,  149  Ky.  838,  149  S.  W.  1137. 

PAYABLE    AT    A    DETERMINABLE    FUTURE    TIME.— 

**An  instrument  is  payable  at  a  determinable  future  time, 
within  the  meaning  of  this  act,  which  is  expressed  to  be  pay- 
able: (1)  At  a  fixed  period  after  date  or  sight;  or  (2)  on  or 
before  a  fixed  or  determinable  future  time  specified  therein; 
or  (3)  on  or  at  a  fixed  period  after  the  occurrence  of  a  speci- 
fied event,  which  is  certain  to  happen,  though  the  time  of 
happening  be  uncertain.  An  instrument  payable  upon  a 
eontingency  is  not  negotiable,  and  the  happening  of  the  event 
does  not  cure  the  defect."  Negotiable  Inst.  Law,  Ky.  Stats. 
(19-15),  Sec.  37206,  Subsec.  4. 

PAYABLE  AT  THE  BANK  OF  W.— Where  a  note  is 
signed  and  delivered  to  the  payee  with  blank  spaces  left 
before  and  after  the  word  **at,''  and  the  payee  filled  up  the 
spaces  so  that  the  note  read  **  payable  at  the  bank  of  W.," 
the  maker  is  liable  to  a  bona  fide  holder  for  value.  Cason 
V.  Grant  County  Deposit  Bank,  31  S.  W.  40,  17  R.  344. 

PAYABLE  ON  DEMAND.— ''An  instrument  is  payable  on 
demand:  (1)  Where  it  is  expressed  to  be  payable  on  demand, 
or  at  sight,  or  on  presentation;  or  (2)  in  which  no  time  for 
payment  is  expressed.  Where  an  instrument  is  issued,  accepted 
or  endorsed  when  overdue,  it  is,  as  regards  the  person  so 
issuing,  accepting  or  endorsing  it,  payable  on  demand." 
Negotiable  Inst.  Law,  Ky.  Stats.  (1915),  Sec.  37206,  Subsec.  7. 

PAYABLE  SEMI-ANNUALLY.— Where  a  note  bears  inter- 
est  ** payable  semi-annually,"  interest  must  be  counted  on 
ea<;h  installment  of  interest  from  the  time  it  falls  due. 
Magruder  v.  DeHaven's  Admr.,  52  S.  W.  795,  21  R.  580. 

PAYABLE  TO  BEARER.— ''The  instrument  is  payable  to 
bearer:  (1)  When  it  is  expressed  to  be  so  payable;  or  (2) 
when  it  is  payable  to  a  person  named  therein  or  bearer;  or 
(3)  when  it  is  payable  to  the  order  of  a  fictitious  or  non- 
existing   person,    and   such    fact   was    known    to    the    person 
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making  it  so  payable;  or  (4)  when  the  name  of  the  payee  does 
not  purport  to  be  the  name  of  any  person;  or  (5)  when  the 
only  or  last  endorsement  is  an  endorsement  in  blank."  Nego- 
tiable Inst.   Law,   Ky.   Stats.    (1915),   See.   37206,  Subsec.  9. 

PAYABLE  TO  ORDER.— '*  The  instrument  is  payable  to 
order  where  it  is  drawn  payable  to  the  order  of  a  specified 
person  or  to  him  or  his  order.  It  may  be  drawn  payable  to 
the  order  of:  (1)  A  payee  who  is  not  maker,  drawer,  or 
drawee;  or  (2)  the  drawer  or  maker;  or  (3)  the  drawee;  or 
(4)  two  or  more  payees  jointly;  or  (5)  one  or  some  of  several 
payees;  or  (6)  the  holder  of  an  oflSce  for  the  time  being. 
Where  the  instrument  is  payable  to  order,  the  payee  must 
be  named  or  otherwise  indicated  therein  with  reasonable  cer- 
tainty." Negotiafcle  Inst.  Law,  Ky.  Stats.  (1915),  Sec.  37206, 
Subsec.  8. 

PAYEE. — ^While  a  party  can  not  be  both  payee  and  payor 
of  a  bond,  the  fact  that  a  surety  in  a  bond  taken  in  a  legal 
proceeding  is  one  of  the  beneficiaries  in  the  bond  does  not 
invalidate  it,  the  ofScer  taking  the  bond  having  no  notice  of 
that  fact.    Mason  v.  Com.,  6  R.  360. 

PAYING  QUANTITIES-— Under  a  lease  for  twenty  years, 
"or  as  long  as  oil,  gas,  or  any  of  the  above  substances  are 
obtained  in  paying  quantities,''  the  lessee  has  the  right  to 
determine  when  he  is  no  longer  obtaining  oil  or  other  minerals 
in  paying  quantities.  Bay  State  Petroleum  Co.  v.  Penn  Lubri- 
caHng  Co.,  87  S.  W.  1102,  27  R.  1133. 

PAYMENT. — See,  also,  Acoord  and  Satisfaction;  Applica- 
tion OP  Payments;  Compromise;  Release. 

Generally.  *'  'Payment'  is  a  term  of  art,  as  used  in  law. 
It  invcdves  more  than  the  passing  of  money,  or  its  accepted 
equivalent,  from  one  to  another.  The  acceptance  of  money 
or  other  thing  of  value  in  satisfaction  of  a  debt,  or  in  exchange 
for  labor,  goods,  or  other  commodity,  will  be  a  payment,  where 
it  was  80  intended  by  the  payer."  Oalbraith  v.  Starks,  117 
Ky.  918,  79  S.  W.  1191. 
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Where  plaintiff  mortgaged  certain  land  to  bis  father-in-law 
as  security  for  advances  made,  and  after  the  latter 's  death  his 
children  gave  acquittances  acknowledging  satisfaction  of  the 
evidences  of  indebtedness,  this  constituted  a  payment.  Jfui- 
litis  V.  Oreer,  144  Ky.  121,  140  S.  W.  35. 

The  words  ** actual  payment,"  held  to  mislead  the  jury 
and  withdraw  from  their  consideration  all  the  testimony 
bearing  on  the  issue,  except  that  direct  and  positive  in  its 
character.     Graves,  Exr.,  v.  Clcwk's  Admr.,  5  Ky.  Opin.  639. 

"Where  the  language  in  a  contract  of  purchase  of  land  is, 
**I  am  to  pay,"  it  clearly  negatives  the  idea  that  the  payment 
had  been  previously  made.     Todd.v,  Todd,  11  Ky.  Opin.  349. 

A  bill  of  exchange  which  may  be  received  by  a  creditor, 
but  which  was  drawn  without  authority  or  without  funds  in 
the  hands  of  the  drawee,  is  not  a  valid  payment  of  a  precedent 
debt.     Olass  v.  Thompson,  9  B.  M.  237. 

Payment  made  in  cash  notes  is  good  if  accepted  as  payment. 
Hwrlan  v.  WingcUe,  2  J.  J.  M.  140. 

Where  payments  are  made  by  a  trustee  pursuant  to  a 
judgment  which  was  not  superseded,  but  was  subsequently 
reversed,  he  is  protected  by  the  judgment  as  to  payments 
made  to  third  parties,  but  not  as  to  payments  made  to  his 
brother,  which  are,  in  effect,  payments  to  himself.  Angd  v. 
Wood,  153  Ky.  195,  154  S.  W.  1103. 

As  the  payments  made  to  plaintiff  from  time  to  time  were 
not  accepted  by  him  in  full  of  his  wages,  he  is  not  estopped 
to  claim  the  balance  of  his  wages.  Myers  v.  Korb,  50  S.  W. 
1108,  21  K.  163. 

A  receipt  **in  full"  is  presumed  to  be  in  full  settlement 
of  demands  at  the  date  thereof,  but  such  presumption  is  not 
conclusive.  Netuton's  Exr.  v.  Field,  98  Ky.  186,  32  S.  W. 
623,  17  B.  769. 

Where  testator  having  assets  exceeding  his  indebtedness 
directed  that  his  debts  should  be  paid,  and  made  a  legacy  to 
his  brother  in  language  that  did  not  import  an  intention  that 
the  legacy  was  to  be  a  payment  of  a  debt  which  he  owed 
him,  it  was  not  an  extinguishment  of  the  debt.  Wade  y.  Dean, 
43  S.  W.  441,  19  B.  1426. 
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The  recital  in  a  deed  that  some  one  of  the  grantors  pay 
the  grantee  certain  sums  imports  a  present  payment  and  is 
not  a  promise  in  writing  to  pay ;  the  deed  showing  it  was  made 
in  consideration  of  said  sums.  Davis  v.  WilKams,  148  Ky. 
829,  147  S.  W.  760. 

Payment  by  administrator  to  husband  of  heir  without  her 
knowledge  and  which  is  not  traced  to  her  use  is  no  more  than 
a  payment  to  a  stranger,  and  creates,  no  liability  against  her 
for  debts  of  the  intestate.  Jones  v.  Commercial  Bank  of  Ky., 
78  Ky.  413. 

A  payment  to  a  person  not  an  agent  of  the  creditor  or  not 
authorized  to  receive  the  money  does  not  bind  the  creditor. 
Oarth  V.  Runner's  Extx.,  121  S.  W.  661. 

Where  the  surety  of  an  executor  becomes  bound  for  executor 
for  money  borrowed  to  pay  a  distributee  or  devisee,  and  the 
surety  pays  the  money  so  borrowed,  it  is  in  eflfect  a  payment 
as  surety  on  the  executorial  bond.  Jones  v.  Leicher,  13  B.  M. 
368. 

The  payment  of  a  note  containing  usury  by  the  transfer  of 
notes  of  others  is  a  payment.    Martin  v.  Martin,  12  B.  M.  308. 

The  act  of  the  wife  of  the  insured  in  indorsing  his  name 
on  a  check  payable  to  him  and  forwarding  it  to  the  company 
with  the  money  necessary  to  make  the  amount  of  a  premium 
note  past  due  constituted  a  payment  of  the  note,  though  the 
insured  was  then  delirious;  and  though  not  received  by  the 
company  until  the  day  of  the  death  of  the  insured,  the  com- 
pany had  no  right  two  days  thereafter  to  return  it  and  treat 
the  policy  as  void.  Union  Central  Life  Ins,  Co,  v.  Duvall, 
46  S.  W.  518,  20  R.  441. 

The  admission  of  the  payee  of  a  note  that  **the  principal" 
has  been  paid  may  be  taken  to  express  the  amount  of  the 
payment,  and  not  its  application.  Carter  v.  Sanders,  41 
S.  W.  306,  19  B.  620. 

A  levy  upon  the  surety's  property  for  the  principal's  debt 
does  not  amount  to  a  payment  by  the  surety;  therefore  such 
a  levy  does  not  create  a  debt  due  by  the  principal  to  the 
surety  which  could  be  attached.  Farmers  Natl.  Bank  v. 
Natl.  Bank  of  Lancaster,  4  R.  451. 
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Renewal  is  Not  Payment.  The  execution  of  a  renewal 
note  is  not  a  payment  of  a  judgment  on  the  original  note, 
but  the  taking  of  the  renewal  note  is  only  another  evidence  of 
the  debt  or  claim.    Crenshaw  v.  Duff,  103  S.  W.  287,  31  K.  773. 

The  mere  renewal  of  a  note  is  not  the  payment  of  the 
debt  so  as  to  affect  the  mortgage  lien  as  security  for  its 
payment.    Stein  v.  Orotenkemper,  12  Ky.  Opin.  39. 

The  renewal  of  a  note  tainted  with  usury  is  not  a  pay- 
ment of  the  usury,  and  the  statute  of  limitations  as  to  it 
does  not  then  begin  to  run.  Budd  v.  Plamters  Bank  of  Ky,, 
78  Ky.  513. 

The  execution  of  the  new  note  to  the  assignee  was  a 
payment  and  discharge  of  the  first  note.  Breckinridge  v. 
ChurchiU,  3  J.  J.  M.  12;  Stone  v.  McConnell,  1  Duv.  56. 

The  renewal  of  an  obligation  to  pay  is  not  a  payment 
Kibby  v.  Jones,  7  Bush,  244. 

Presumption  of  Payment.  Payment  will  be  presumed  by 
a  failure  to  assert  rights  for  a  long  period  of  time.  Doty  v. 
Jameson^  93  S.  W.  638,  29  R.  507. 

A  note  will  be  presumed  paid  where  the  circumstances 
indicate  that  it  was  included  in  a  later  note  for  a  larger 
amount  and  both  the  parties  for  a  number  of  years  after  this 
treated  it  as  paid.  Oragg  v.  Barfon^s  Admx.,  161  Ky.  210. 
170  S.  W.  621. 

A  note  in  the  hands  of  the  maker,  indorsed  by  the  payee, 
is  presumed  to  have  'been  paid.  Callahan  v.  Firsi  National 
Bank  of  Louisville,  78  Ky.  604,  1  R.  342.  But  the  presump- 
tion is  otherwise  where  the  indorsement  was  made  by  the 
payee  for  the  maker's  accommodation,  and  to  enable  him 
to  get  it  discounted.  CaUahaat  v.  Bhnk  of  Ky.,  82  Ky.  231, 
6  R.  188. 

The  possession  of  an  obligation  is  prima  facie  evidence  that 
it  remains  due;  and  if  it  was  payable  when  a  certain  debt 
due  the  obligor  was  paid,  the  latter  will  be  presumed  to  have 
been  paid,  and  the  former  to  have  become  payable  when  there 
has  been  ample  time  to  collect  it,  nothing  to  the  contrary 
appearing.    Ward  v.  Orayson,  9  Dana,  288. 
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Payment  of  Smaller  Sum  Than  Debt.  Payment  of 
smaller  sum  does  not  discharge  a  debt  for  a  larger  one  then 
due  and  similarly  payable.  DeCoursey  v.  Dicken,  1  R.  260. 
Aliter,  if  the  larger  one  is  not  due  the  payment  being  a 
yalid  consideration.  Acceptance  of  property  in  discharge  of  a 
debt  due  in  money  is  also  a  satisfaction.  Waller  v.  Marim, 
7B.  587. 

That  plaintiff  accepted  a  certain  sum,  less  than  the  amount 
sued  for,  **as  full  payment,"  is  not  good  as  a  plea  of  entire 
payment,  nor  as  a  plea  of  accord  and  satisfaction ;  no  considera- 
tion for  the  acceptance  of  a  sum  less  than  that  agreed  on  being 
alleged.    Akers  v.  Central  Ky,  L,  Asylum,  10  R.  817. 

Acceptance  of  a  part  of  a  debt  when  due  in  satisfaction  of 
the  whole  will  not  bar  an  action  for  the  recovery  of  the  residue. 
Femmck  v.  PhMlips,  3  Met.  88. 

If  a  part  payment  in  satisfaction  of  all  is  made  before  the 
debt  becomes  due,  or  at  a  different  place  from  that  where  it  is 
payable,  it  is  good.  Fenwick  v.  PhMvps,  3  Met.  88 ;  Arnold  v. 
Park,  8  Bush,  6. 

Partial  payment  at  or  before  the  day  may  be  pleaded,  but 
partial  payment  after  the  day  is  a  defense  not  available  by 
plea  of  payment,  though  it  may  be  pleaded  as  an  accord  aird 
satisfaction  pro  tanio,  or  as  a  set-off.  Oearhart  v.  Olmstead, 
7  Dana,  445. 

By  Note.  TVhen  a  surety  pays  the  debt  by  giving  his  note 
for  it,  he  is  entitled  to  contribution  from  his  co-surety,  just  as 
if  he  had  paid  in  cash ;  and  if  the  creditor  should  afterward 
return  him  his  note  unpaid  as  a  present,  he  may  still  have 
wntribution.    Stubbins  v.  MitcheU,  82  Ky.  535,  6  R.  491,  768. 

If  a  note  of  a  third  person  be  received  of  debtor  to  be  a 
dkcharge  of  debt  due  to  the  creditor  when  paid,  it  is  no 
discharge  until  paid.    Sneed  v.  Wiester,  2  Mar.  287. 

M.  executed  to  a  bank  a  note  to  which  he  signed  the  name 
of  his  mother  -as  surety,  supposing  he  had  authority  in  writing 
from  her  to  do  so,  the  note  being  in  renewal  of  three  other 
notes,  one  of  which  was  a  past-due  note  for  $440,  in  which  M. 
was  principal  and  his  mother  was  surety.  When  the  new  note 
was  executed  the  bank  marked  the  $440  note  'Taid"  and 
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surrendered  it.  Held,  when  it  was  afterward  determined  that 
M.  did  not  have  authority  to  sign  his  mother's  name  to  the 
new  note,  the  execution  of  that  note  did  not  constitute  a  pay- 
ment of  the  $440  note  which  she  had  in  fact  signed.  Corydon 
Deposit  Bamk  v.  McClure,  110  S.  W.  856,  121  S.  W.  446,  33 
R.  679. 

The  acceptance  on  an  account,  of  a  note  of  a  third  party, 
is  a  good  defense  of  payment  of  the  account.  Bishop  &  Co,  v. 
McKee,  4  Ky.  Opin.  570. 

A  land  owner  executed  notes  in  payment  for  the  material 
used  in  the  erection  of  a  building  which  showed  that  they  were 
lien  notes.  Subsequently  he  executed  other  notes,  after  the 
maturity  of  the  first,  which  referred  to  the  old  notes  as 
collateral  security  for  the  new,  and  afterward  executed  another 
note  for  the  full  amount  of  the  debt.  Held,  that  the  new  notes 
were  not  necessarily  a  payment  of  the  lien  notes  so  as  to 
extinguish  the  lien  as  against  a  subsequent  mortgagee.  OUbert 
V.  Moody,  36  S.  W.  523,  18  R.  312. 

Where  one  co-surety  discharges  the  debt  by  giving  his 
own  bond,  it  should  be  deemed  a  payment  in  money  equal 
prima  facie  to  the  nominal  amount  of  the  bond  from  the  time 
it  is  paydble  or  bears  interest,  and  entitles  him  to  relief  by 
motion  under  the  Act  of  1812.  Robertson  v.  Maxcey,  6 
Dana.  105. 

Payment  by  Check.  Though  tender  of  payment  by  check 
is  not  ordinarily  good,  yet  if  the  course  of  dealing  between  the 
insurer  and  insured  has  been  to  receive  payment  by  check,  the 
insurer  would  be  estopped  to  say  that  a  payment  by  check 
was  not  a  suflScient  compliance  with  the  policy.  Continental 
Ins.  Co.  V.  Hargrove,  131  Ky.  837,  116  S.  W.  256. 

Under  a  fire  policy  exempting  the  insurer  from  liability  for 
loss  occurring  while  a  premium  note  was  in  default,  and 
designating  the  o£Sces  of  payment,  mailing  a  check  is  not 
payment  of  a  premium  note  until  received,  which  must  be 
before  the  occurrence  of  the  fire.    Id, 

The  payment  of  an  account  by  check  is  good,  where  the  check 
is  accepted  by  the  creditor  in  satisfaction  of  the  debt.  Harbison 
&  Gathright  v.  Frazier,  64  S.  W.  738,  23  R.  1115. 
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The  giving  of  a  check  by  a  buyer  for  the  purchase  price  of 
goods  is  not  of  itself  a  payment,  in  the  absence  of  an  express 
agreement  that  it  should  be  so  accepted.  Carter  v.  Richardson 
A  Co.,  60  S.  W.  397,  22  B.  1204. 

Tender  of  payment  by  check  is  suflBcient  where  the  drawer 
has  sufficient  funds  in  the  bank  to  meet  the  payment,  unless 
the  refusal  is  upon  the  ground  that  the  tender  is  not  in  lawful 
money.    Neal  v.  FirOey,  136  Ky.  346,  124  S.  W.  348. 

The  payment  of  an  account  by  check  is  good  where  the  check 
is  accepted  by  the  creditor  in  satisfaction  of  the  debt.  Harbi- 
son &  Gaihrigkt  v.  Frazier,  64  S.  W.  738,  23  R.  115. 

The  check  was  not  received  or  accepted  as  payment,  or 
pleaded  as  such,  and  was  never  paid,  and  plaintiff  did  not  at 
that  time  or  thereafter  have  sufficient  funds  in  the  bank  on 
which  it  was  drawn  to  have  paid  the  check.  Held,  that  the 
mailing  of  the  check  was  not  payment  of  the  installment  due, 
but  in  an  action  to  recover  under  the  policy,  evidence  of  the 
mailing  of  the  check  was  relevant  as  tending  to  show  that 
plaintiff  had  not  abandoned  his  contract,  and  that  he  considered 
himself  bound  thereon.  Wails  v.  Home  Ins.  Co,,  114  Ky.  611, 
71  S.  W.  650,  24  B.  1452. 

Where  a  bank  received  a  dheck  by  mail,  with  directions  to 
send  '*cash  for  same^"  it  should  have  adopted  the  usual  method 
of  transmitting  money  to  the  point  indicated,  which  was  by 
registered  package;  and  therefore  the  deposit  of  the  money  in 
the  post-office  without  having  the  package  registered  or  taking 
a  receipt  for  it  did  not  constitute  a  payment,  though  the  bank 
may  have  notified  the  post  master  that  it  wished  to  have  the 
package  registered.  Clay  City  Nat.  Bank  v.  Conlee,  51  S.  W. 
615,  21  K.  419. 

Where  the  purchaser  of  land  deposited  a  certified  check  for 
the  purchase  money  in  the  hands  of  a  third  party  to  be  held 
pending  the  execution  of  the  deed,  the  check  amounted  to  an 
appropriation  of  the  purchase  money,  and  is  a  payment  thereof 
within  the  meaning  of  the  rule  that  a  purchaser  will  be  protected 
only  when  he  is  a  bona  fide  purchaser  for  value  without  notice, 
and  must  have  paid  the  purchase  money  before  notice  of  an 
outstanding  equity  Winlock  v.  Mundwy,  156  Ky.  806,  162  S. 
W.  76. 
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Mode  of.  Since  Sec.  3706,  Kentucky  Statutes,  authorizing 
the  original  improvements  of  streets  in  cities  of  the  sixth  class 
at  the  cost  of  the  abutting  property  owner,  does  not  provide 
that  payment  therefor,  when  the  ten-year  bond  plan  is  not 
adopted,  shall  be  made  in  cash,  it  is  within  the  power  of  the 
board  of  trustees  to  contract  for  the  work  either  on  a  cash  basis 
or  a  deferred  payment  plan,  and  it  is  no  defense  to  an  action  by  a 
contractor  to  enforce  a  lien  for  such  improvements  that  a  bid 
was  accepted  on  a  deferred  payment  plan.  Morgan  v.  Figg, 
162  Ky.  5,  171  S.  W.  416. 

Dues  on  Stock.  Dues  upon  the  stock  of  an  insolvent 
association  can  not  be  treated  as  payments  on  the  stock,  and 
can  not  be  claimed  as  credits  on  the  mortgage  debt  due  the 
association.  Andrews  v.  K^-  CH.  B,  <Sk  L,  Assn,,  70  S.  W.  409, 
24  R.  966. 

Payment  to  Attorney.  Payment  to  plaintiff's  attorney  is 
payment  to  the  plaintiff.    Ely  v.  Harvey,  6  Bush,  621. 

Payment  to  Joint  Obligee.  The  payment  of  the  whole  debt 
to  one  of  two  joint  payees  of  a  note  extinguishes  the  rights  of 
both.  The  obligor  is  not  bound  to  find  each  joint  obligee  and 
pay  him  his  distributive  share.  Perry  v.  Perry's  Exix.,  98  Ky. 
242,  32  S.  W.  755,  17  R.  868. 

Payment  After  the  Day.  Payment  after  the  day  is  made 
a  good  plea  by  the  statute;  but  it  was  required  that  the  plea 
should  aver  payment  in  full  of  all  due.  McWaters  v.  Draper, 
5  Mon.  496. 

Unaccepted  Order.  Where  vendee  gave  vendor  an  order 
which  was  never  accepted,  which  did  not  appear  to  have  been 
received  as  payment,  and  as  to  which  it  did  not  appear  that 
vendee  had  suffered  any  loss  from  the  vendor's  laches,  held 
that  the  vendee  was  not  entitled  to  a  specific  execution  without 
paying  the  amount  of  the  order;  aliter  if  the  vendee  had  lost 
the  amount  for  which  the  order  was  drawn  by  the  laches  of 
vendor.     Wheeler  v.  McClain,  3  Dana,  81. 

By  Treasury  Warrants.  A  tender  of  State  treasury  war- 
rants in  payment  of  a  debt  due  the  State  is  not  good.  Ky. 
Chair  Co.  v.  Com.,  105  Ky.  455,  49  S.  W.  197,  20  R.  1279. 
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"Payment"  of  Negotiable  Instruments.  ''Presentment 
for  payment,  to  be  sufficient,  must  be  made:  (1)  By  the  holder, 
or  by  some  person  authorized  to  receive  payment  on  his  behaJf. 
(2)  At  a  reasonable  hour  on  a  business  day.  (3)  At  a  proper 
place  as  herein  defined.  (4)  To  the  person  primarily  liable  on 
the  instrument,  or  if  he  is  absent  or  inaccessible,  to  any  person 
found  at  the  place  where  the  presentment  is  made.''  Negotiable 
Inst.  Law,  Ky.  Stats.  (1915),  Sec.  37206,  Subsec.  72. 

"An  instrument  is  payable  at  a  determinable  future  time, 
within  the  meaning  of  this  Act,  which  is  expressed  to  be 
payable:  (1)  At  a  fixed  period  after  date  or  sight;  or  (2)  On 
or  before  a  fibced  or  determinable  future  time  specified  therein ; 
or  (3)  On  or  at  a  6xed  period  after  the  occurrence  of  a 
specified  event,  which  is  certain  to  happen,  though  the  time  of 
happening  be  uncertain.  An  instrument  payable  upon  a 
contingency  is  not  negotiable,  and  the  happening  of  the  event 
does  not  cure  the  defect."  Negotiable  Inst.  Law,  Ky.  Stats., 
(1915),  Sec.  37206,  Subsec.  4. 

Judgment  in  Condemnation  Case  is  Not  Actual  Payment. 
The  owner  of  land  condemned  for  a  public  road  can  not  be 
deprived  of  the  possession  until  after  the  value  of  the  land 
has  been  paid  to  him,  and  a  judgment  of  the  County  Court 
fixing  the  compensation  and  ordering  it  to  be  paid  to  him  is 
not  equivalent  to  actual  payment,  and  does  not  deprive  the 
owner  of  the  right  of  possession.  Beckham  v,  Slayden,  107 
S.  W.  324,  32  R.  1348. 

The  owner  of  land  condemned  for  a  public  road  can  not  be 
deprived  of  the  possession  until  the  value  of  the  land  has  been 
paid  to  him.  The  judgment  of  the  County  Court  fixing  the 
compensation  and  ordering  it  to  be  paid  to  him  is  not  equiva- 
lent to  an  actual  payment  and  does  not  give  the  right  to 
possession.  Carrico  v.  Colvin,  92  Ky.  342,  13  R.  603,  overruling 
Gaskweller  v,  Mcllv(yy,  1  Mar.  84. 

Payment  to  Partner.  A  payment  to  one  partner  is  a  pay- 
ment to  the  partnership.  Favlds  v.  Davis,  11  Ky.  Opin.  610. 
Where  the  wife  of  a  member  of  a  firm  paid  her  husband  a 
debt  owing  by  her  to  the  firm,  this  was  a  payment  to  the  firm,  it 
being  a  well-settled  principle  that  a  payment  to  one  member  of 
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a  firm  is  a  payment  to  all,  and  if  a  member  misappropriates  the 
funds  the  firm  should  lose  rather  than  the  payor.  ColUns  v. 
Collins,  83  S.  W.  99,  26  R.  1037. 

Pleading.  Payment  must  be  relied  on  in  the  answer  as 
new  matter,  and  can  not  be  given  in  evidence  under  an  issue 
formed  by  a  denial  of  the  allegations  of  the  petition.  Bentley  v. 
Bustard,  16  B.  Mon.  675 ;  Adams  Express  Co,  v.  Cook,  162  Ky. 
592,  172  S.  W.  1096. 

In  an  action  to  recover  the  balance  of  a  merchandise  account 
where  the  defendant  admits  purchase,  and  claims  payment,  the 
plea  of  payment  is  not  good  to  any  extent  unless  he  alleges  the 
extent  of  payment.  Kitchen,  Whit  dk  Co,  v.  Powell  &  Co., 
163  Ky.  92,  172  S.  W.  324. 

A  plea  of  payment  which  does  not  state  to  whom,  when,  or 
how  the  debt  was  paid  is  too  indefinite,  and  should  upon  the 
defendant's  refusal  to  make  it  more  specific  be  stricken  out. 
Ams  V.  Firsi  Natl,  Bank  of  Owensboro,  7  R.  303. 

A  reply  to  a  plea  of  payment  is  unnecessary,  the  petition 
alleging  that  the  note  sued  on  is  unpaid.  Logan  County  Nai. 
Bwnk  V.  Barclay,  104  Ky.  97,  46  S.  W.  675,  20  R.  773. 

By  Surety.  When  one  surety  executes  his  note  to  the 
creditor  in  discharge  of  their  obligation,  his  cause  of  action 
against  his  consurety  for  contribution  accrues.  Stubbins  v. 
Mitchell,  82  Ky.  535,  6  R.  491. 

Defense  of  Payment.  Payment  in  full  is  a  legal  defense, 
not  an  equitable  defense,  and  must  be  made  at  law.  LiUard  v. 
Turner,  16  B.  M.  376. 

PAYMENT  IN  ADVANCE.— An  employer  has  the  right  to 
pay  his  employe  in  advance  and  the  chancellor  will  not  prevent 
him  from  so  doing  in  order  that  the  employe's  earnings  may  be 
subjected  to  his  debts.  Pike  County  v.  SouHurds,  147  Ky.  37, 
143  S.  W.  745. 

PAYMENT  IN  DUE  COURSE.— *' Payment  is  made  in  due 
course  when  it  is  made  at  or  after  maturity  of  the  instrument 
to  the  holder  thereof  in  good  faith  and  without  notice  that  his 
title  is  defective/'  Negotiable  Inst.  Law,  Ky.  Stats,  (1915), 
Sec.  37206,  Subsec.  88. 
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PAYMENT  OF  COMMISSIONS.— The  mere  fact  that  a 
fraternal  organization  offers  to  each  and  all  of  its  members,  and 
BO  one  else,  a  small  prize  or  compensation  for  bringing  in  new 
applications  for  membership  is  not  such  a  payment  of  com- 
mission or  employment  of  agents  as  will  take  from  the  organiza- 
tion its  character  as  a  fraternal  society.  Finch  v.  Bond,  158  Ky. 
389,  165  S.  W.  400. 

PAYMENTS   WELL    AND    TRULY    MADE.— '*  Payments 

well  and  truly  made,'  may  mean  either,  *  payments  well  and 
truly  made';  or  'payments  well  and  truly  to  be  made';  and  if 
the  covenant  contained  no  relinquishment  but  only  an  under- 
taking to  convey,  the  interpretation  of  *to  be,'  might  be  as 
proper  as  the  insertion  of  *when,'  or  of  any  other  word  or 
phrase.  If  the  ellipsis  be  filled  with  *to  be,'  there  is  no  pre- 
cedent condition."  Toung^s  Ears.,  v.  Singleton,  6  J.  J.  Mar. 
319, 

PEACE  OFFICERS- — '*A  warrant  of  arrest  may  be  issued 
by  the  following  ofScers,  who  are  called  magistrates  in  this 
Code,  viz.:  judges  of  the  County  Courts,  judges  of  City  or 
Police  Courts,  mayors,  chairmen  of  the  trustees  of  towns  and 
justices  of  the  peace;  and  may  be  executed  by  the  following 
officers,  who  are  called  peace  officers  in  this  Code,  viz. :  sheriffs, 
ecmstables,  coroners,  jailers,  marshals  and  policemen."  Crim. 
Code,  Sec.  26. 

A  soldier  in  active  service,  whether  acting  under  the  orders 
of  his  superior  officer  or  some  civil  officer  of  the  State,  has  the 
same  power  as  a  policeman  or  sheriff  to  make  arrests,  disperse 
disorderly  gatherings,  and  preserve  the  public  peace.  Franks 
V.  Smith,  142  Ky.  232,  134  S.  W.  484. 

One  who  is  not  a  peace  officer,  either  de  jure  or  de  facto, 
does  not  by  assuming  to  exercise  the  duties  of  such  an  officer 
acquire  any  more  authority  to  make  an  arrest  than  any  other 
private  individual,  and  one  who  kills  such  a  person  resisting 
arrest  by  him  is  to  be  tried  as  if  the  deceased  had  not  been 
acting  as  an  officer.    Creighton  v.  Com.,  83  Ky.  142,  7  R.  70. 

PEACEFUL  ENJOYMENT  AND  POSSESSION.— Adverse 

possession  is  not  pleaded  by  the  allegation  that  one  was  livinr: 
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in  **the  peaceful  enjoyment  and  possession.'*    Beatty  v.  Dozier, 
34  S.  W.  524,  17  R.  1275. 

PEACEFUL  MEANS.— A  charge  that,  if  defendant  knew 
that  his  brother  was  going  to  be  kidnapped,  he  might  devise 
some  ** peaceful  means"  to  prevent  his  capture,  was  erroneous, 
as  defendant  was  entitled  to  arm  himself,  and  use  his  arms  to 
prevent  the  capture,  and  the  act  of  arming  himself  might  easily 
be  construed  to  be  inconsistent  with  ** peaceful"  means.  Jones 
V.  Com.,  15  R.  797. 

PECUNIARY  BENEFITS.— See  Employers'  Liability  Act. 

PECUNIARY  DISTRESS.— If  a  person  be  in  pecuniary 
distress,  so  that  he  would  be  disposed  to  make  an  undue  sacrifice, 
and  advantage  is  taken  of  his  condition  to  obtain  from  him  a 
contract  for  an  insuflBcient  consideration,  he  will  be  relieved 
from  the  contract.  Buford  v.  L.  &  N.  B.  Co.,  82  Ky.  286, 
6  R.  263. 

PECUNIARY  LOSS.- An  indemnity  bond  conditioned  that 
the  surety  would  **make  good  and  reimburse  to  the  employer  all 
and  any  pecuniary  loss  sustained  by  the  employer  of  money, 
securities,  or  other  personal  property  in  the  possession  of  the 
employe,  in  the  discharge  of  the  duties  of  his  oflBce  ♦  ♦  ♦ 
amounting  to  larceny  or  embezzlement,*'  does  not  make  the 
surety  liable  for  money  advanced  by  the  employer  to  the 
employe  to  enable  him  to  prosecute  his  work,  expecting  him  to 
be  charged  with  it  all  in  his  final  settlement,  or  for  money  that 
the  employer  paid  to  his  employe's  creditors,  but  makes  the 
surety  responsible  for  money  collected  by  the  employe  on 
contracts  for  the  employer.  United  States  Fid.  &  Ouar.  Co.  v. 
Overstreet,  84  S.  W.  764,  27  R.  248.  See,  also.  Employers' 
Liability  Act. 

PEDDLERS— PEDDLING.— In  the  chapter  on  ''Revenue 
and  Taxation'*  the  word  ** peddlers,*'  is  defined  by  Ky.  Stats., 
Sec.  4216  as  follows:  '*A11  itinerant  persons  vending  lightning 
rods,  patent  rights,  or  territory  for  the  sale,  use  or  manufacture 
of  patent  rights,  goods,  wares>  merchandise,  clocks,  watches, 
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jewelry,  gold,  silver  or  plated  ware,  spectacles,  drugs,  nostrums, 
perfumery,  and  any  other  thing  not  hereinafter  splscially 
exempt,  shall  be  deemed  peddlers."  Ky.  Stats.  (1915),  Sec. 
4216.  Ky.  Stats.,  Sees.  4217,  4218,  provide  what  perabns  are 
not  peddlers. 

**  Under  Sec.  4216  of  the  Kentucky  Statutes,  **A11  itinerant 
persons  vending  lightning  pods,  goods,  wares,  merchandise, 
docks,  watches,  jewelry,  gold,  silver  or  plated  ware,  spectacles, 
drugs,  nostrums,  perfumery,  and  any  other  things  not  herein- 
after specificaUy  exempt,  shall  be  deemed  peddlers."  Sec.  4218 
names  the  exemptions  referred  to  in  Sec.  4216.  The  exempted 
articles  are  tinware,  agricultural  implements,  sewing  machines, 
portable  mills,  books,  pamphlets,  papers,  meat,  stoneware,  farm 
or  garden  products,  and  things  sold  by  sample  by  merchants 
or  their  agents."  Citizens'  Bamk  v.  Crittenden  Becord-Press, 
150  Ky.  634,  150  S.  W.  814. 

"Bouvier's  Law  Dictionary  says,  'A  peddler  is  a  person  who 
travels  about  the  country  with  merchandise  for  the  purpose  of 
selling  it.'  Webster  defines  a  peddler  as  *A  traveling  trader; 
one  who  carries  about  small  commodities  on  his  back  or  in  a 
cart  or  wagon  and  sells  them.'  Anderson's  Law  Dictionary 
defines  a  peddler  to  be  'A  person  who  travels  from  place  to 
place  and  carries  about  with  him  on  horseback  or  in  a  vehicle 
articles  of  merchandise  for  sale.'  "  Citizens'  Bcmk,  v.  Chitten- 
den Record-Press,  150  Ky.  634,  150  S.  W.  814. 

"Mr.  Bouvier  in  his  law  dictionary  defines  a  peddler  to  be 
*a  person  who  travels  about  the  country  with  merchandise  for 
the  purpose  of  selling  it'  "    Com.  v.  Goodman,  9  Ky.  Opin.  237. 

"Wedgewood,  in  his  dictionary  on  Etymology,  says  that  'A 
ped  in  Norfolk  is  a  pannier  or  wicker  basket;  a  pedder  or 
peddler,  a  packman,  one  who  carries  on  his  back  goods  for 
sale.'  The  term  'peddler'  or  *  itinerant'  person  includes  any 
one  who  goes  from  place  to  place  to  peddle  or  retail  goods, 
wares,  or  other  things.  West  v.  City  of  Mt.  Sterling,  65  S.  W. 
120,  23  R.  1670.  In  Commonwealth  v.  Oher,  12  Cush.  493,  it 
is  said  that  the  leading  primary  idea  of  a  hawker  and  peddler 
is  that  of  an  itinerant  or  traveling  trader  who  carries  goods 
about  in  order  to  sell  them  and  who  actually  sells  them  to 


Digitized  by  VjOOQIC 


PEDDLERS  2542  PEDDLERS 

purchasers,  in  contradistinction  to  a  trader  who  has  goods  for 
sale  and  sells  them  in  a  fixed  place  of  business."  Citizens^ 
Bank  v.  Crittenden^  Becord-Press,  150  Ky.  634,  150  S.  W.  814. 

One  who  travels  over  the  country  selling  patent  rights  or 
the  privilege  to  sell  such  rights,  though  he  has  a  definite 
residence  in  this  State,  is  an  ** itinerant  person"  selling  such 
rights  or  privileges,  within  Sec.  4216,  Ky.  Stats.,  thus  defining 
a  peddler;  and  a  note  taken  by  him  for  the  things  sold  is  void 
unless  the  words  "Peddler's  Note"  are  endorsed  thereon,  as 
required  by  Sec.  4223,  Ky.  Stats.  Bohon's  Assignee  v.  Broum, 
49  S.  W.  450,  20  R.  1496. 

It  is  the  resident  agent  and  not  the  non-resident  merchant 
or  manufacturer  that  is  required  by  Act  of  March  2,  1860,  to 
take  out  license  as  peddler  to  sell  goods  by  card,  sample,  or 
otherwise.    Orakam  v.  Duckwall,  8  Bush,  20. 

The  term  ** peddler"  or  ** itinerant"  person  includes  any  one 
who  goes  from  place  to  place  to  peddle  or  retail  goods,  wares, 
or  other  things,  without  regard  to  the  distance  between  the 
different  places  visited  in  so  selling.  West  v.  City  of  Mt. 
Sterling,  65  S.  W.  120,  23  R.  1670. 

A  sale  of  books  by  an  itinerant  person  does  not  make  him  a 
peddler  under  Ky.  Stats.,  Sec.  4218.  Coffey  v.  Hendrick,  65 
S.  W.  127,  23  R.  1328. 

An  agent  of  non-resident  permanent  or  localized  merchants, 
who  sells  goods  as  such  agent  by  sample,  is  not  a  peddler,  and 
is  not  punishable  under  the  Act  of  1856.  Com.  v.  Jones, 
7  Bush,  502. 

Under  Sec.  4219,  Ky.  Stats.,  which  requires  proof  of  the 
good  moral  chai;acter  of  the  applicant  for  a  peddler's  license, 
and  that  **the  name,  age,  weight,  height,  color  of  the  hair  and 
eyes  of  the  applicant"  shall  be  entered  of  record,  and  that  no 
person  so  licensed  shall  sell  by  an  agent  or  clerk,  a  license  can 
not  issue  to  a  corporation  except  in  the  name  of  a  designated 
agent.  Stamdard  OH  Co.  v.  Com.,  107  Ky.  606,  55  S.  W.  8. 
21  R.  1339. 

Under  Sec.  4218,  Ky.  Stats.,  which  provides  that  neither 
merchants  nor  their  agents  ''selling  by  sample"  shall  be 
deemed  peddlers,  an  oil  company  which  delivers  oil  from  a  tank 
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wagon  to  merchants  for  resale,  pursuant  to  orders  previously 
taken,  is  not  a  peddler,  though  no  sample  of  the  oil  was  shown 
idien  the  orders  were  taken,  as  the  reason  of  the  statute  requir* 
ing  license  does  not  apply  to  one  who  sells  to  merchants  for 
resale.  Standard  OU  Co.  v.  Com.,  107  Ky.  606,  55  S.  W.  8,  21 
B.  1339. 

Mere  delivery  of  goods  to  a  customer  is  not  ** peddling'' 
within  Ey.  Stats.,  Sec.  4215,  requiring  peddlers  to  take  out 
licenses;  ''peddling"  consisting  in  hawking  goods  about  and 
offering  and  selling  to  any  one  who  will  buy.  Com.  v.  Standard 
Oa  Co.,  129  Ky.  744,  112  S.  W.  902. 

The  traveling  agent  of  a  manufacturing  concern,  appearing 
in  the  town  of  Maricm,  delivering  nothing  of  that  which  he 
had  sold,  but  only  taking  an  order  for  what  he  sold  and  trans- 
mitted the  order  to  his  house  in  Tennessee,  there,  by  the 
express  terms  of  the  order,  to  be  accepted  or  rejected,  was  not 
peddling,  nor  were  the  notes  taken  for  the  things  he  sold 
peddler's  notes.  Upon  the  trial  of  an  action  upon  the  notes 
the  trial  court  should  have  held  the  notes  not  void  within  Sec. 
4223,  Kentucky  Stats.  Citizen's  Bank  v.  Crittenden  Record- 
Press,  150  Ky.  634,  150  S.  W.  814. 

Where  oil  is  sold  and  delivered  from  a  tank  wagon  to  retail 
dealers  for  resale,  the  transactions  are  within  Ky.  Stats., 
1903,  Sec.  4224,  requiring  a  license  and  payment  of  a  fee  of 
$5  per  year;  but  if  such  sales  are  to  others  than  retail  dealers, 
the  transactions  are  peddling,  requiring  a  peddler's  license,  and 
pajrment  of  a  fee  of  $50  per  year  for  one  person  with  a  two- 
horse  wagon,  etc.  Standard  OU  Co.  v.  Com.,  119  Ky.  1,  82 
S.  W.  970,  83  S.  W.  557,  26  R.  927. 

An  indictment  charging  that  the  defendant  did  **  peddle  and 
sell"  in  the  county  of  M.  buggies,  pleasure  carriages,  etc.,  not 
having  a  license  to  peddle  the  same,  and  said  articles  not  Deing 
the  product  or  manufacture  of  the  State  of  Kentucky,  is 
insufficient  in  not  specifying  the  particular  act  or  acts  relied  on. 
Com.  V.  Dudley,  3  Met.  221. 

Sec.  4223,  Ky.  Stats.,  relates  to  the  duties  and  responsibilities 
of  peddlers,  who  are  required  to  pay  license  fees;  its  subject 
is  sufficiently   expressed  by   the   title,   *'An   Act   relating  to 
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revenue  and  taxation/'  being  part  of  a  subdivision  of  that  Act 
entitled  "Peddlers/'  Nurm  v.  Citizem  Bank,  53  S.  W.  665, 
21  R.  961. 

The  laws  regulating  peddling  do  not  require  that  peddlers 
shall  own  the  goods,  etc.,  sold  by  them.  Spadone  v.  Reed,  7 
Bush,  456. 

Sales  of  oil  delivered  from  wagons  to  retail  dealers  for 
resale  are  within  Ky.  Stats.,  Sec.  4224,  requiring  payment  of  an 
annual  license  fee  of  $5  for  each  wagon;  but  sales  from 
wagons  to  others  than  retail  dealers  constitutes  **  peddling" 
within  Sec.  4215,  requiring  peddlers  to  take  out  licenses.  Com. 
V.  Standard  Oil  Co,,  129  Ky.  744,  112  S.  W.  902. 

An  oil  company  which  fills  tanks  of  regular  customers  every 
week  under  a  standing  order,  is  not  a  ** peddler,"  within  Ky. 
Stats.,  Sec.  4215,  requiring  ** peddlers"  to  take  out  licenses.    Id. 

Under  Ky.  Stats.,  Sec.  4216,  defining  ''peddlers,"  and  Sec. 
4223,  providing  that  "all  notes  given  for  articles  or  rights  sold 
by  peddlers  shall  have  written  or  printed  across  their  face  the 
words  'Peddler's  Note,'  and  those  not  having  such  endorsement 
shall  be  null  and  void,"  one  who  goes  about  the  country  vending 
territorial  rights  for  the  sale  of  a  patent  stump  puller  is  a 
peddler,  and  a  note  executed  to  such  a  person,  which  is  not 
endorsed  on  its  face  "peddler's  note,"  is  void  and  not  enfopci- 
ble  in  this  State.    Bugg  v.  Holt,  97  S.  W.  29,  29  R.  1208. 

PEDDLERS'  NOTES.— "All  notes  given  for  articles  or 
rights  to  a  peddler  shall  have  written  or  printed  across  the  face 
the  words  ** peddler's  notes."  To  such  notes  all  defenses  may 
be  made  as  against  the  original  holder,  whether  the  same  be 
placed  upon  the  footing  of  a  bill  of  exchange  or  not;  and 
all  contracts  for  articles  or  rights  made  with  a  peddler  without 
license,  and  all  notes  given  for  such  articles  or  rights  not  having 
the  endorsement  across  the  face,  as  hereinbefore  provided,  shall 
be  null  and  void  except  as  against  said  peddler."  Ky.  Stats. 
(1915),  Sec.  4223. 

Ky.  Stats.,  Sec.  4223,  providing  that  peddlers'  notes  are 
void  unless  they  have  the  words  "peddler's  note"  written 
across  their  face,  applies  only  to  such  peddlers'  notes  as  are 
executed  for  patent-right  territory  in  the  State  of  Kentucky, 
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and  does  not  apply  to  peddlers'  notes  executed  and  delivered 
in  another  State.    Amett  v.  Pinson,  108  S.  W.  852,  33  B.  36. 

A  note  executed  to  an  itinerant  person  for  the  right  to  sell 
a  book  within  certain  territory  is  not  required  to  be  marked 
*Teddler's  Note"  under  Sec.  4223,  Ky.  Stats.  As  a  sale  of 
books  by  an  itinerant  person  does  not  make  him  a  peddler  as 
defined  by  the  Statute  (Sec.  4218,  Ky.  Stats.),  the  sale  of 
territory  for  the  sale  of  a  book  is  within  the  exception  of  the 
statute  relating  to  peddler's  notes.  Coffey  &  Co,  v.  Hendrick, 
65  S.  W.  127,  23  R.  1328. 

A  note  executed  in  consideration  of  a  sale  of  ** territory," 
or  the  right  to  sell  patented  articles  of  tinware  in  a  certain 
locality,  without  having  a  license  so  to  do,  is  void,  because  of 
the  failure  to  have  upon  it  endorsed  the  words,  **  peddler's 
note,"  as  required  by  Ky.  Stats.,  Sec.  4223.  Bums  v.  Sparks, 
«2  S.  W.  425,  26  R.  688. 

Where,  under  the  statute,  notes  were  void  because  they 
were  "peddler's  notes,"  an  estoppel  was  not  created  against 
the  maker  to  prove  that  the  consideration  of  the  notes  was  the 
right  to  sell  patented  articles  by  receipts  signed  by  him, 
acknowledging  receipt  of  "all  goods  promised  me  in  a  transac- 
tion with  him,"  the  receipts  not  being  addressed  to  the  person 
who  claims  to  have  relied  on  them  to  his  injury,  and  not 
negativing  the  above  consideration,  for  if  the  words  of  the 
receipt  had  been  incorporated  in  the  note  they  would  have  been 
equivalent  only  to  the  customary  words  "for  value  received." 
Bums  V.  Sparks,  82  S.  W.  425,  26  R.  688. 

As  the  Negotiable  Instruments  Act  (Acts  1904,  Chap.  102), 
applies  only  to  paper  that  might  have  been  obligatory  between 
the  parties,  it  does  not  impliedly  repeal  Ky.  Stats.,  Sec.  4223, 
providing  that  a  peddler's  note  shall  be  endorsed  "peddler's 
note."  Lawson  v.  First  Nat  Bank,  102  S.  W.  324,  31  R.  318. 
Where  notes  were  executed  as  the  purchase  price  of  territory 
in  which  to  sell  safes,  and  not  being  endorsed  on  their  face 
"peddler's  notes,"  as  required  by  the  statute,  they  are  void. 
McAfee  v.  Mercer  Nat,  Bank,  104  S.  W.  287,  31  R.  863. 

Sec.   4223,  Ky.  Stats.,  requiring  that  every  note  given  for 
artieles  or  rights  sold  by  a  peddler  shall  have  written  or  printed 
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across  the  face  the  words  ''Peddler's  Note/'  though  it  applies 
to  notes  given  for  patent  rights,  is  not  violative  of  the  Federal 
Constitution.    Nunn  v.  Citizens  Bank,  53  S.  W.  665,  21  R.  961. 

A  "peddler's  note,"  across  the  face  of  which  these  words 
are  not  printed  or  written,  is  void,  not  only  in  the  hands  of 
original  holder  but  in  the  hands  of  a  bank  to  which  it  has 
been  discounted.  Ntunn  v.  Citizens  Bank,  53  S.  W.  665,  21 
R.  961. 

Under  Sec.  4223,  Ky.  Stats.,  a  note  executed  to  a  peddler 
for  the  price  of  articles  sold  by  him  is  void  as  between  the 
parties  unless  the  words  "Peddler's  Note"  are  written  or 
printed  across  the  face  of  the  note;  but  where  the  maker  of 
such  a  note  soon  after  it  was  executed,  endorsed  upon  it  the 
words  "The  within  note  is  all  right  without  discount  and  will 
be  paid  without  offsets,  and  any  purchaser  is  at  liberty  to 
purchase  same,"  he  is  estopped,  as  against  one  who  purchased 
the  note  upon  the  faith  of  that  endorsement,  to  plead  that  the 
note  is  void  because  the  words  "Peddler's  Note"  are  not  written 
or  printed  across  the  face  of  the  note,  the  purchaser  not  having 
notice  that  payee  was  a  peddler.  Billington  v.  McCalpin,  60 
S.  W.  923,  22  R.  1281. 

Sec.  4223,  Ky.  Stats.,  requiring  itinerant  persons  who  sell 
patent  rights  to  have  written  across  the  face  of  notes  executed 
to  them  therefor  the  words  "Peddler's  Note,"  is  a  valid  exercise 
of  the  police  power  of  the  State  and  does  not  conflict  with 
the  Federal  laws.  Bohon's  Assignee  v.  Brown,  101  Ky.  354, 
41  S.  W.  273,  19  R.  540. 

Under  Sec.  4223,  Ky.  Stats.,  it  constitutes  no  defense  to  a 
note  that  it  has  not  written  upon  it  the  words  "Peddler's 
Note,"  unless  it  is  alleged  and  proved  that  the  payees  of  the 
note  were  itinerant  persons  or  peddlers,  it  not  being  suflScient 
to  allege  that  the  note  "is  what  is  denominated  under  the 
laws  of  Kentucky  a  'Peddler's  Note,'  "  as  that  is  a  mere 
legal  conclusion.    Id, 

PEDESTRIANS. — ^Pedestrians  may   cross   a   street   at   any 
place  without  imputation  of  negligence.  So,  in  an  action  against 
a  municipality  for  injuries  received  by  a  pedestrian  by  stepping, 
into  a  hole  in  the  street,  the  court  properly  refused  to  instruct 
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the  jury  that  if  the  pedestrian  crossed  at  a  place  other  than 
a  regular  intersection,  he  was  chargeable  with  a  higher  degree 
of  care  than  when  crossing  at  a  regular  intersection  or  crossing. 
The  x>edestrian  was  chargeable  only  with  the  exercise  of  ordinary 
care  no  matter  where  he  crossed ;  and  the  place  of  crossing  was 
only  evidential  upon  the  issue  as  to  the  exercise  of  such  care  by 
the  pedestrian.  City  of  LouisviUe  v.  HaugK,  157  Ky.  643, 
163  S.  W.  1101. 

A  divergence  or  departure  from  the  crosswalks  is  not  an 
evidence  of  want  of  care.  Pedestrians  have  a  right  to  cross 
a  street  at  any  point,  and  it  is  a  common  practice  to  do  so. 
In  Brusso  v.  Ciiy  of  Buffalo,  90  N.  Y.  679,  it  was  held:  ''A 
person  desiring  to  cross  the  street,  either  in  the  night  time  or 
in  the  day  time,  is  not  confined  to  a  crossing.  He  has  a  right 
to  assume  that  all  parts  of  the  street  intended  for  travel  are 
reasonably  safe;  and  if  in  the  night  time  he  desires  to  cross 
from  one  side  to  the  other,  and  knows  of  no  dangerous  excava- 
tions in  the  street,  or  other  obstructions,  he  may  cross  at  any 
point  that  suits  his  convenience,  without  being  liable  to  imputa- 
tion of  negligence.'*  This  doctrine  seems  to  be  abundantly 
sustained  and  inherently  sound.  City  of  Glasgow  v.  OUlen^ 
waters,  113  Ky.  146,  67  S.  W.  381,  23  R.  2375. 

PEDIGREE. — ^After  the  death  of  all  persons  who  would 
reasonably  be  likely  to  have  knowledge  concerning  the  making 
of  an  entry  of  the  birth  of  a  child  in  a  family  Bible,  the  entry 
is  admissible  to  show  the  child's  age  without  proof  of  the 
handwriting;  it  being  shown  that  the  entry  was  ancient,  and 
made  before  any  motive  existed  for  making  a  false  entry. 
Bertram  v.  Wtiherspoon's  Admr.,  138  Ky.  116,  127  S.  W.  533. 

A  school  census  is  admissible  to  show  the  age  of  a  person 
scheduled  therein.  Bertram  v.  Witherspoon's  Admr.,  138  Ky. 
116,  127  S.  W.  533. 

PEN. — ^A  verdict  reading  **We,  the  jury  'fin'  the  defendant 
guilty,  fix  his  punishment  three  years  in  'pen,'  "  and  a 
corrected  verdict,  **We,  the  jury,  find  the  defendant  guilty  and 
fix  his  punishment  at  three  years  in  the  State  prison,"  were 
neither  of  them  fatally  defective,  and  a  judgment  rendered  on 
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either  would  have  been  good.    Denham  v.  Com.,  119  Ky.  508, 
84  S.  W.  538,  27  R.  171. 

PENAL  ACTION.— *' A  public  offense,  of  which  the  onljr 
punishment  is  a  fine,  may  be  prosecuted  by  a  penal  action  in 
the  name  of  the  Commonwealth  of  Kentucky,  or  in  the  name  of 
an  individual  or  corporation,  if  the  whole  fine  be  given  to  such 
individual  or  corporation.  The  proceedings  in  penal  actions 
are  regulated  by  the  Code  of  Practice  in  civil  actions."  Crim. 
Code,  Sec.  11. 

An  action  against  a  life  insurance  company  to  recover  a  fine 
for  violation  of  the  provisions  of  Sec.  656,  Ky.  Stats.,  relating 
to  a  rebate  of  premium  payable  on  a  policy  issued  by  it  is  a 
penal  action  to  recover  the  penalty  for  violation  of  a  penal 
statute,  and  is  barred  by  limitation  in  one  year  from  the 
date  the  cause  of  action  accrued.  The  provisions  of  Sec.  1138, 
Ky.  Stats.,  applies  to  such,  and  not  those  of  Sec.  2515.  Com.  v. 
Equitable  Life  Soc,  100  Ky.  341,  38  S.  W.  491,  18  R.  778. 

A  public  offense,  of  which  the  only  punishment  is  a  fine, 
may  be  prosecuted  by  a  penal  action  in  the  name  of  the  Com- 
monwealth of  Kentucky,  or  in  the  name  of  an  individual  or 
corporation,  if  the  whole  fine  be  given  to  such  individual  or 
corporation.  The  proceedings  in  penal  actions  are  regulated 
by  the  Code  of  Practice  in  civil  actions.  Com.  v.  PraU,  146 
Ky.  109,  142  S.  W.  202. 

Under  Criminal  Code,  Sec.  11,  authorizing  a  penal  action 
for  a  public  offense  of  whicli  the  only  punishment  is  a  fine,  a 
penal  action  lies  against  a  corporation  for  violating  Ky.  Stats., 
1909,  Sec.  1905(1,  prohibiting  the  misbranding  or  adulteration 
of  food,  though  the  offense  is  punishable  by  a  fine  or  imprison- 
ment, since  a  corporation  can  only  be  fined.  Sm^l  <fe  Co.  v. 
Com.,  134  Ky.  272,  120  S.  W.  361. 

Justices  of  the  peace,  however,  have  jurisdiction  of  all 
penal  cases  exclusive  of  Circuit  Courts  where  the  punishment 
is  limited  to  a  fine  not  exceeding  twenty  dollars,  and  jurisdic- 
tion concurrent  with  Circuit  Courts  of  all  penal  cases,  the 
punishment  of  which  is  limited  to  a  fine  not  exceeding  one 
hundred  dollars  or  imprisonment  not  exceeding  fifty  days,  or 
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both.     AU  prosecutions  for  violations  of  ordinances  are  penal 
eases.    Gleason  v.  Weber,  155  Ky.  431,  159  S.  W.  976. 

PENAL  STATUTES.— It  is  provided  in  Ky.  Stats.,  Sec. 
459,  in  the  chapter  on  ''Construction  of  Statutes'*  that  "No 
part  of  this  revision  is  retrospective,  unless  expressly  so 
declared.  There  shall  be  no  distinction,  in  the  construction  of 
statutes,  between  criminal  or  civil  and  penal  enactments.  All 
statutes  shall  be  construed  with  a  view  to  carry  out  the  intention 
of  the  Legislature." 

PENALTY. — See,  also,  Liqutoated  Damages. 

Where  the  sum  which  is  to  be  a  security  for  the  non-perform- 
ance of  an  agreement  to  do  several  acts  will  in  some  instances 
be  too  large  and  in  others  too  small  a  compensation  for  the 
injury  thereby  occasioned,  that  sum  is  to  be  regarded  as  a 
penalty.    Hakn  v.  Horsiman,  12  Bush,  249. 

When  payment  of  smaller  sum  is  secured  by  a  larger,  the 
last  named  sum  must  be  regarded  as  a  penalty.  Hahn  v. 
narstnuKiy  12  Bush,  249. 

Where  the  sum  is  expressly  stated  to  be  a  penalty,  with  no 
other  words  affecting  the  language  used^  the  sum  can  not  be 
considered  as  liquidated  damages.  Hahn  v.  Horstnum,  12  Bush, 
249. 

Penalties  are  not  favored,  and  the  courts  will  not  enforce 
the  payment  of  a  sum  agreed  upon  as  liquidated  damages 
when*  it  amounts  to  a  penalty  or  forfeiture,  or  exceeds  in  a 
material  degree  the  injury  sustained  by  the  breach  of  the 
contract.  Delaney  v.  Trustees  Cin,  S.  Ry.  Co,,  5  R.  853.  But 
when,  at  the  time  of  making  the  contract,  there  is  no  established 
rale  by  which  damages  for  its  breach  can  be  measured,  it  is 
legitimate  for  the  parties  to  stipulate  for  compensation  to 
either  in  case  of  a  breach,  and  the  amount  fixed  by  them  will  be 
treated  as  liquidated  damages  unless  it  be  unreasonable. 
LouisvUle  Wafer  Co.  v.  Toungstown  Bridge  Co.,  16  R.  350. 

In  a  contract  for  the  sale  of  an  expectancy  for  which  $750 
was  paid,  it  was  provided  that  the  vendors  should  pay  the  vendee 
$1,500  "as  liquidated  damages"  if  a  good  title  was  not  made 
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at  a  specified  time.  Held,  that  $1,500  was  a  penalty  and  not 
liquidated  damages.    Lowry  v.  Spear,  7  Bush,  453. 

Where  an  act  of  the  Legislature  provided  that  revenue 
agents  should  receive  as  compensation  a  penalty  to  be  paid-  by 
the  delinquent  taxpayer,  the  revenue  agent  had  no  vested 
contract  right  in  the  penalty  until  it  was  earned,  and  the  Legis- 
lature had  the  right  to  repeal  or  modify  the  act  under  which 
the  revenue  agent  was  acting,  although  the  effect  of  the  repeal 
or  modification  might  be  to  deprive  him  of  the  penalty  that  he 
might  earn.  Com.  v.  Ev^did  Iron  Co.,  153  Ky.  116,  154 
S.  W.  931. 

Statutes  allowing  damages  against  officers  for  failing  to 
return  executions  within  prescribed  periods  are  highly  penal, 
and  in  their  enforcement  the  parties  should  be  held  to  a  strict 
observance  of  their  requisitions.    Judy  v.  Hovjard,  2  Met.  46. 

**This  consideration  fortifies  what  we  consider  the  literal 
construction  of  the  statute  of  1860,  which  apparently  restricts 
its  application  to  technical  informers  and  prosecutors  in  penal 
proceedings  for  public  wrongs,  and  does  not  extend  to  civil 
suits  for  individual  relief  or  personal  benefit.  Such  is  the 
import  of  the  leading  words  ** forfeiture,"  ** penalty,"  ** con- 
viction." A  civil  action  under  the  fourth  section  is  not  for  a 
forfeiture,  nor  is  it  for  technical  penalty.  The  object  of  that 
section  is  not  munitory,  but  rather  remunerative,  for  encourag- 
ing actions  invited  by  its  rewards;  and  '* conviction"  implies  a 
judicial  sentence  of  condemnation  for  a  public  delicttum.  Perrit 
V.  Crouch,  5  Bush,  204 

The  Legislature  has  the  right  to  fix  more  than  one  penalty 
for  the  same  offense,  provided  the  penalty  does  not  affect  life 
or  limb.    Com.  v.  Gilbert,  6  J.  J.  M.  184. 

The  penalty  provided  in  Ky.  Stats.,  Sec.  4143,  applies  to  a 
franchise  tax  levied  on  a  corporation  by  a  county.  The  penalty 
and  interest  prescribed  in  Ky.  Stats.,  Sec.  4091,  apply  only  to 
franchise  taxes  levied  by  the  State.  7.  C.  R.  Co.  v.  Com.,  98 
S.  W.  1008,  30  R.  190. 

The  penalty  of  ten  per  cent,  prescribed  by  Sec.  401,  Ky. 
Stats.,  for  failure  to  pay  taxes  is  neither  a  fine  nor  a  forfeiture 
within  the  meaning  of  Sec.  1721,  Ky.  Stats.,  which  provides  that 
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"as  additional  compensation  for  services  in  Common  wealth. 
cases  each  circuit  clerk  shall  receive  from  the  State  treasfury 
ten  per  cent,  of  the  amount  of  all  fines  and  forfeitures 
recovered  in  their  respective  courts  and  paid  into  the  State 
treasury."  Ford  v.  Sione,  102  Ky.  471,  43  S.  W.  721,  19  R 
1537. 

Where  by  a  certain  construction  of  a  policy  the  cash  surrender 
value  will  be  much  less  where  insured  obtains  a  loan  and 
afterward  fails  to  meet  it,  than  it  would  be  if  no  loan  were 
obtained,  this  construction  will  be  rejected,  since  to  accept  it 
would  be  to  enforce  a  naked  penalty  for  the  nonpayment  of  a 
debt  Mutual  Ben.  Life  Ins.  Co.  v.  First  Nat.  Bcmk,  69  S.  W.  1, 
24  R.  580. 

The  statute  providing  for  the  payment  of  employes  in  mines 
does  not  impose  a  penalty  for  the  non-payment  of  debt.  Com. 
V.  Reinecke  Coal  Mining  Co.,  117  Ky.  885,  79  S.  W.  287,  25 
R.  2027. 

A  clause  in  a  deed  to  the  effect  that  the  property  shall 
revert  to  the  grantor  if  an  agreement  in  the  deed  not  to  erect 
a  livery  stable  on  property  is  violated,  can  not  be  enforced,  as 
it  partakes  of  the  nature  of  a  penalty.  Klasener  v.  Robinson, 
100  S.  W.  255,  30  R  1032. 

A  note  to  be  due  at  six  months  from  date  contains  the  clause, 
"if  not  punctually  paid,  interest  from  the  date."  Held,  that 
the  interest  from  date  as  a  penalty  for  non-payment  at  maturity 
was  illegal  and  could  not  be  enforced.  Roberts  v.  Hoggins, 
Snd.  303. 

The  rule  is  that  penalties  do  not  bear  interest  unless 
authorized  by  statute.  M'Haney  v.  Crabiree,  6  T.  B.  Mon. 
109;  Licking  Valley  Bldg.  Asso.  v.  Com.,  28  R  543;  Bank  of 
Kentucky  v.  Commonwealth,  32  R.  1087;  L.  &  N.  R.  Co.  v. 
Melton,  146  Ky.  242,  142  S.  W.  382. 

Interest  on  taxes  is  in  the  nature  of  a  penalty  and  ought 
not  to  be  allowed  unless  the  law  has  been  strictly  complied 
with.  Dauber  v.  City  of  LonisviUe,  5  R  865;  Shanks  v. 
Stephens,  6  R.  516.  Interest  is  not  allowed  unless  the  statute 
so  provides.  Ky.  C.  R.  R.  v.  Pendleton  Co.,  8  R.  517 ;  L.  &  N. 
B.  Co.  V.  Hopkins  Co.,  87  Ky.  605,  10  R.  806 ;  L.  cfe  N.  R.  Co.  v. 
Com..,  89  Ky.  531,  11  R  734. 
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The  Legislature  imposes  upon  the  taxpayer  the  duty  of 
listing  his  property  for  taxation,  and  may  prescribe  for  the 
neglect  of  this  duty  penalties  reaching  even  to  the  forfeiture 
of  the  estate  not  listed;  but  when  such  laws  are  enacted  the 
forfeitures  prescribed  must  be  regarded  as  penalties.  Marshall 
V.  McDamiel,  12  Bush,  382. 

A  statute  imposing  a  severer  punishment  for  second  or 
subsequent  offenses  relates  only  to  the  penalty  and  is  not  a 
punishment  for  former  offenses.  Mclntyre  v.  Com.,  154  Ky. 
149,  156  S.  W.  1058. 

The  punishment  inflicted  on  a  person  for  a  crime  or  offense 
constitutes  no  element  or  ingredient  of  such  crime  or  offense. 
Mclniyre  v.  Com.,  154  Ky.  149,  156  S.  W.  1058. 

There  can  be  no  vested  right  in  a  penalty  until  it  has  *been 
reduced  to  judgment.  Com.  v.  Ewald  Iron  Co.,  153  Ky.  116, 
154  S.  W.  931,  and  cases  cited. 

In  judgments  upon  motions  against  collecting  oflScers  "for 
the  principal  due,  with  interest  at  the  rate  of  ten  per  cent.," 
etc.,  the  interest  is  in  the  nature  of  a  penalty.  Samuels  v.  Com., 
10  Bush,  492. 

Additional  percentage  imposed  by  a  city  ordinance  upon 
non-payment  of  taxes  is  in  nature  of  a  penalty.  Ormsby  v. 
City  of  Louisville.  79  Ky.  197. 

Usury  and  Penalty  Distinguished.  When  deibtor  by  terms 
of  his  contract  can  avoid  payment  of  a  larger  by  a  smaller  sum 
at  an  earlier  day,  the  contract  is  not  usurious,  but  the  difference 
between  the  two  sums  is  a  penalty;  but  when  he  can  not  dis- 
charge his  contract  according  to  its  terAis  at  maturity  by  the 
payment  of  the  debt  and  lawful  interest,  the  contract  is 
usurious.    Oarr  v.  Lou.  Banking  Co.,  11  Bush,  189. 

PENDENTE  LITE.— While  the  suit  is  pending.  See,  also, 
Lis  Pendens. 

A  creditor  having  had  his  execution  levied  on  the  land 
subsequent  and  also  subject  to  the  levy  of  the  attachment  upon 
the  ''life  estate,"  he  becoming  the  purchaser  was  a  pendente  We 
purchaser,  and  whatever  interest  he  acquired  by  his  purchase 
was  subordinate  to  the  lien  of  the  attaching  creditor  to  the 
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extent  that  it  was  adjudged  to  exist.  CUbbs  v.  Davis,  93  Ky. 
466,  14  R.  500. 

A  purchaser  pendente  lite  is  always  treated  as  a  purchaser 
with  notice,  and  is  therefore  not  a  purchaser  in  good  faith. 
KeUar  v.  Stanley,  86  Ky.  240,  9  R.  388. 

Though  the  deed  by  the  executor,  in  pursuance  of  the 
power  given  him  by  the  will  to  infant  children  for  land  given 
their  parents  by  the  testator,  was  made  while  an  action  was 
pending  against  the  children  for  the  recovery  of  the  land,  the 
ehildren  will  not  be  regarded  as  pendente  lite  purchasers.  Cox 
V.  Story,  80  Ky.  64,  3  R.  551. 

A  petition  described  three  lien  notes,  two  not -due.  An 
amended  petition  was  filed  setting  up  the  maturity  of  the 
second  note,  and  a  judgment  rendered  for  these  two  notes 
and  a  sale  of  the  land  ordered  to  satisfy  it.  Subsequently  a 
second  amended  petition  was  filed  setting  out  the  maturity  of 
the  third  note,  and  after  notice  to  defendant  the  former  order 
of  sale  was  set  aside  and  a  judgment  rendered  on  the  third 
note  and  an  order  for  the  sale  of  the  land  to  satisfy  that  and 
the  former  judgment.  Held,  that  the  amended  petitions  were 
''suggestions  of  record"  within  the  meaning  of  Sec.  135  of  the 
Code,  and  the  words  ^^ pendente  lite"  in  said  section  are  con- 
strued as  extending  after  the  first  judgment  was  rendered.  No 
sonunons  upon  either  amended  petition  was  necessary.  Carr  v. 
Watkins,  10  R.  342. 

Purchaser  of  land  pending  a  suit  to  enforce  a  lien  upon 
it  in  a  court  having  jurisdiction  is  a  pendente  lite  purchaser, 
although  the  land  was  situated  in  another  county.  Wickliffe  v. 
Breckinridge,  1  Bush,  428. 

PENDENTE  LITE  NIHIL  INNOVETUR.— During  a  litiga^ 
tion  no  change  [in  the  position  of  things,  or  of  the  parties] 
should  be  made.    Cochran's  Law  Lexicon. 

PENDING. — ^Freeman  on  Judgments,  Sec.  195,  says:  ''Lis 
pendens,  except  when  some  statute  provides  otherwise,  begins 
from  the  service  of  the  process  or  subpoena,  and  not  before.-' 
This  is  the  common-law  rule,  and  in  the  absence  of  any  statutory 
provision  the  commencement  of  the  lis  pendens  is  in  general 
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the  service  of  the  process.  A  lis  pendens  is  merely,  however,  as 
the  term  indicates,  a  pending  suit;  and  Sec.  39  of  our  Civil 
Code  provides  that  an  action  is  "commenced*'  by  the  filing  of 
the  petition  and  the  suing  out  of  the  summons.  When  this  is 
done  the  action  is  by  our  statute  begun.  Hart  v.  Hayden,  79 
Ky.  346. 

Whenever  an  action  is  ** commenced,'*  according  to  the  statute, 
it  is  certainly  pending;  a  party  may  then,  by  diligence,  inform 
himself  that  the  property  is  in  litigation.  BothchUd's  Admrs. 
V.  Kohn  Bras,  &  Co.,  93  Ky.  115. 

Plaintiff's  averment  that  *'a  default  judgment  was  rendered 
against  him  when  he  did  not  know  that  said  cause  was  pending 
on  the  docket"  is  not  equivalent  to  an  averment  that  he  did 
not  know  the  cause  was  pending,  and  therefore  does  not  show 
that  a  motion  made  by  him  was  made  after  judgment,  as  a 
case  may  be  pending  and  not  on  the  docket.  Bennett  v.  Bell, 
46  S.  W.  4,  701,  20  R.  308. 

Under  Sec.  631,  Ky.  Stats.,  requiring  foreign  insurance 
companies  to  file  with  the  commissioner  a  resolution  by  its 
directors  consenting  that  service  of  process  upon  said  commis- 
sioner shall  te  a  valid  service  in  any  action  brought  or 
** pending"  in  the  State,  such  service  was  suflScient  in  an  action 
pending  when  the  law  was  passed  and  when  such  resolution 
was  filed.  American  Fire  Ins,  Co.  v.  Bland,  40  S.  W.  670,  19 
R.  287. 

What  constitutes  a  ** pending"  action.  See  note  on  this 
subject  in  68  L.  R.  A.  261. 

The  return  of  a  verdict  finding  the  defendant  in  an  indict- 
ment guilty  and  fixing  his  punishment,  does  not  terminate  the 
case,  nor  does  the  entering  of  a  judgment  upon  the  verdict 
finally  dispose  of  the  case ;  the  indictment  is  still  pending  until 
the  expiration  of  the  time  given  the  defendant  for  filing  a 
motion  and  grounds  for  a  new  trial,  which,  in  a  criminal  case, 
may  be  done  at  any  time  before  the  ending  of  the  term. 
Brammon  v.  Com.,  162  Ky.  350;  172  S.  W.  703. 

PENITENTIARY-— The  substitution  of  the  word  ** peni- 
tentiary" for  the  word  "punishment"  in  a  verdict,  immediately 
after  the  jury  was  discharged,  was  not  error;  the  verdict  being 
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reread,  and  the  jury  polled.     Taggart  v.  Com,,  104  Ky.  301, 
46  S.  W.  674,  20  R.  493. 

A  verdict  fixing  punishment  at  '*  three  years  in  *pen,'  "  will 
support  a  judgment  of  confinement  in  the  penitentiary.  Den- 
\am  V.  Com.,  119  Ky.  508,  84  S.  W.  538,  27  R.  171. 

PENSIONS-— Under  Sec.  4747,  Rev.  Stats.  U.  S.,  providing 
that  **no  sum  of  money  due  or  to  become  due  to  any  pensioner 
shall  become  liable  to  attachment,  levy,  or  seizure  by  or  under 
any  legal  process  whatever  while  the  same  remains  with  the 
pension  oflBce,  or  any  ofiScer  or  agent  thereof,  or  while  same  is 
in  course  of  transmission  to  the  pensioner  entitled  thereto,  but 
shall  inure  wholly  to  the  benefit  of  such  pensioner,'*  a  check 
for  a  pension  is  exempt  in  the  hands  of  the  pensioner. 
Falkenburg  v.  Johnson,  102  Ky.  543,  44  S.  W.  80,  19  R.  1606. 

Contracts  to  procure  pension.  Christie  v.  Sieger's  Admr., 
56  S.  W.  521,  21  R.  1799. 

Under  the  laws  of  the  United  States  pensions  are  not  a 
part  of  the  estate  of  deceased  persons,  nor  are  they  liable  for 
debts,  but  they  inure  to  the  sole  benefit  of  the  widow  or  children. 
Pinson  v.  Sanders,  96  S.  W.  444,  29  R.  715. 

There  is  no  vested  right  to  a  pension  and  the  Legislature 
may,  at  any  time,  recall  its  bounty.  Head  v.  Jacobs,  150  Ky. 
290,  150  S.  W.  349. 

An  Act  allowing  a  pension  on  account  of  public  services  is 
not  invalid  because  such  persons  are  put  upon  a  different 
footing  from  other  citizens.  Bosworth  v.  Harp,  154  Ky.  559, 
157  S.  W.  1084. 

Pension  money  can  not  be  subjected  to  the  payment  of  the 
debts  of  the  pensioner.    Eckert  v.  McKee,  9  Bush,  356. 

Pensions  not  subject  to  attachment.  Sanders  &  Walker  v. 
Hemdon,  122  Ky.  768,  93  S.  W.  14,  29  R.  322,  5  L.  R.  A. 
(N.S.)  1072. 

PEONAGE. — *' Peonage  is  a  term  descriptive  of  a  condition 
which  has  existed  in  Spanish  America,  and  especially  in  Mexico. 
The  essence  of  the  thing  is  compulsory  service  in  payment  of 
a  debt.  A  peon  is  one  who  is  compelled  to  work  for  his  creditor 
untU  his  debt  is  paid."    Ba^ey  v.  Alabama,  219  U.  S.  219. 
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The  peonage  statute  is  Sec.  1990  of  the  Revised  Statutes  of 
the  United  States  (U.  S.  Comp.  Stats.  1901,  p.  1266),  which 
reads  as  follows:  **The  holding  of  any  person  to  service  or  labor 
under  the  system  known  as  peonage  is  abolished  and  forever 
prohibited  in  the  Territory  of  New  Mexico,  or  in  any  other 
territory  or  state  of  the  United  States;  and  all  acts,  laws, 
resolutions,  orders,  regulations,  or  usages  of  the  territory  of 
New  Mexico,  or  of  any  other  territory  or  state,  which  have 
heretofore  established,  maintained,  or  enforced,  or  by  virtue  of 
which  any  attempt  shall  hereafter  be  made  to  establish,  maintain 
or  enforce,  directly  or  indirectly,  the  voluntary  or  involuntary 
service  or  labor  of  any  persons  as  peons,  in  liquidation  of  any 
debt  or  obligation,  or  otherwise,  are  declared  null  and  void." 

See,  also,  Revised  Stats.,  Sec.  5526,  U.  S.  Comp.  Stats.  1901, 
p.  3715,  which  reads  as  follows:  ''Whoever  holds,  arrests, 
returns  or  causes  to  be  held,  arrested,  or  returned,  or  in  any 
manner  aids  in  the  arrest  or  return,  of  any  person  to  a  con- 
dition of  peonage,  shall  be  fined  not  more  than  five  thousand 
dollars,  or  imprisoned  not  more  than  five  years,  or  both.*' 

PER. — ^By;  through;  during.  To  come  in,  or  to  have  title, 
in  the  per  was  to  claim  as  heir  or  assign  through  the  person 
last  entitled  to  an  estate.  Per  awnum,  by  the  year.  Per  auter 
vie,  during  the  life  of  another.  Per  corUra,  on  the  other  hand. 
Per  curiam,  by  the  court.  Per  diem,  by  the  day.  Per  fas  et 
nefas,  by  right  or  by  wrong.  Per  form^am  doni,  by  the  form  of 
the  gift,  which  regulates  descent.  Per  fraudem,  through  fraud. 
Per  incuriam,  through  want  of  care.  Per  infortunium,  by  mis- 
adventure. Per  minas,  by  threats.  Per  my  et  per  tout,  by  half 
and  by  whole.  Per  pais,  trial,  trial  by  the  country,  t.  e.,  by 
jury.  Per  quae  servitia  (by  which  service),  a  real  action  by 
the  grantee,  on  a  fine  of  a  manor  or  seignory,  to  compel  the 
tenants  to  attorn  to  him.  Abolished,  1633.  Per  quod,  whereby. 
Per  se,  by  itself;  alone.    Cochran's  Law  Lexicon. 

A  note  payable  to  "M.  C,"  and  assigned  by  an  endorsement 
subscribed  "J.  L.*'  per  '*M.  C,"  presumed  that  **per"  was 
intended  to  mean  "for,''  and  L.'s  authority  not  being 
questioned,  the  assignee  is  vested  with  the  legal  title  to  the  note. 
Dumall  V.  Mcllvoy,  3  Dana,  407. 
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PER  CAPITA. — By  the  head,  t.  e.,  by  the  number  of  indi- 
viduals; opposed  to  per  stirpes,  by  the  number  of  families. 
Cochran's  Law  Lexicon. 

Where  the  words  **  equally  divided"  are  used  they  generally 
mean  a  per  capita  and  not  a  per  stirpes  division,  whether  the 
devisees  be  children  and  grandchildren,  brothers  and  sisters, 
nephews  or  nieces,  or  strangers  in  blood  to  the  testator.  Pumeli 
V.  Cidbertson,  12  Bush,  370. 

Testator  devised  an  estate  to  descendants  of  his  three  uncles 
(naming  them).  *'My  three  uncles  are  dead  and  their  descend- 
ants are  unknown  to  me.  This  bequest  shall  go  to  such  of  their 
children  as  are  living;  and  where  a  child  of  either  has  died, 
leaving  children,  the  children  of  said  deceased  child  shall 
take  such  part  as  their  parent  would  take  if  living."  One  of 
the  uncles  left  three,  another  four,  and  the  other  seven  children. 
Held,  that  these  devisees,  the  fourteen  children  took  per  capita. 
Brown  v.  Brotmi,  6  Bush,  649. 

Devise  to  **be  divided  equally  between  my  nephew  J.  C,  of 
this  county,  M.  E.  B.  C,  and  the  children  ('two)  of  T.  D.  P., 
niece  and  nephew  of  mine."  J.  C.  was  a  son  of  testator's 
brother,  and  the  mother  of  M.  E.  E.  C,  and  T.  D.  P.  was  the 
sister  of  testator.  Held,  that  the  estate  should  be  divided 
between  the  devisees  named  per  capita,  share  and  share  alike 
the  children  of  T.  D.  P.  each  taking  a  share  equal  to  each  of 
the  other  devisees.  Pumell  v.  Cidbertson,  12  Bush,  370.  See, 
also.  Per  Stirpes. 

PER  QUOD  SERVITIUM  AMISIT.— Wherry  he  lost  tha 
benefit  of  her  services.  This  phrase  is  used  in  WUhoit  v^ 
Hancock,  5  Bush,  570. 

PER  STIRPES.— By  the  number  of  families.  Cochran's 
Law  Lexicon. 

''When  any  or  all  of  a  class  first  entitled  to  inherit  are 
dead,  leaving  descendants,  such  descendants  shall  take  per 
stirpes,  or  by  stocks — that  is  to  say,  by  representation — the 
share  of  their  respective  deceased  parents.'*  Ky.  Stats.  (1915), 
See.  1394. 

Under  a  will  directing  the  executor  to  sell  reel  estate  and 
pay  the  proceeds  "equally  to  the  children  of  my  brother  W. 
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and  the  living  children  of  my  brotljier  J.,''  the  children  of  the 
two  brothers  take  per  stirpes  and  not  per  capita,  such  an  inten- 
tion being  indicated  by  another  clause  of  the  will  in  w^hich  the 
testator  refers  to  the  children  of  each  brother  collectively  as  a 
"branch*'  of  his  kindred,  and  directs  the  payment  to  the 
children  of  each  brother  of  one-fourth  of  the  residue  of  his 
estate.    Fields  v.  Fields,  93  Ky.  619,  14  R.  865. 

The  language  ''children  of  my  two  brothers"  denotes  a 
class.    Damdby  v.  Ellis,  1  R.  425. 

The  devisees  take  per  stirpes,  and  not  as  a  class,  as  remainder- 
men under  the  following  devise,  towit:  **  After  his  death  the 
property  with  the  unexpended  avails  shall  be  conveyed  and 
paid  to  his  decedents,  if  there  be  any  such  then  living,  in  the 
same  maner  as  it  would  pass  by  the  law  of  descent  if  the  same 
were  to  descend  from  him.  If  there  be  no  such  descendants, 
then  the  same  shall  be  conveyed  and  paid  to  his  heirs." 
Johnson  v.  Jacob,  11  Bush,  646. 

**  Should  any  of  my  children  die  in  infancy  or  without  issue, 
the  portion  bequeathed  to  them  to  be  divided  between  the 
survivors."  One  child  died  childless  and  another  died  leaving 
issue  before  the  testator's  death,  and  between  that  time  and  the 
death  of  testator's  son  Y.  eight  others  of  the  testamentary 
children  died  leaving  issue.  Y  died  adult  and  childless.  Held, 
that  an  equal  distribution  of  Y.'s  estate  should  be  made  among 
testator's  surviving  children  and  the  children  per  stirpes  of  hiss 
dead  children.    Harris  v.  Berry,  7  Bush,  114. 

A  devise  **to  be  equally  divided  between  my  brother  D.  and 
my  two  sisters  A.  and  6.  and  the  children  of  my  sister  L., 
to  them  and  their  children  forever,  the  portions  allotted  to  my 
brother  and  my  two  sisters  and  the  children  of  my  deceased 
sister  shall  be  made  as  nearly  equal  as  possible."  Held,  (1) 
That  the  estate  shall  be  divided  into  four  equal  parts;  (2)  That 
the  children  of  L.  collectively  take  one-fourth;  (3)  That  the 
words  **and  their  children  forever"  are  words  of  limitation 
used  instead  of  the  term  heirs.  Lackland  v.  Downing,  11 
B.  M.  33. 

Where  the  words  ''equally  divided"  are  used  they  generally 
mean  a  per  capita  and  not  a  per  stirpes  division,  whether  the 
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deviaees  be  children  and  grandchildren,  brothers  and  sisters, 
nephews  or  nieces,  or  strangers  in  blood  to  the  testator.  Pumel 
V.  Culbertson,  12  Bush,  370 

Under  a  will  devising  land  to  P.,  the  wife  of  testator's  son, 
"and  her  children,"  children  bom  to  P.  by  testator's  son, 
after  testator's  death,  take  per  capita  with  those  bom  before 
his  death.    Lynn  v.  Hall,  101  Ky.  738,  43  S.  W.  402,  19  E.  996. 

PER  THOUSAND.— Where  a  contract  for  brick  provided 
that  they  were  to  be  paid  for  at  $13.35  per  thousand,  ''equal 
to  78  cents  per  square  yard,"  and  in  an  action  to  recover  the 
contract  price  both  parties  construed  the  contract  to  be  $13.35 
per  thousand,  defendant  could  not  on  appeal  contend  that  the 
price  was  to  be  78  cents  per  square  yard.  Thos.  Bridges'  Son 
V.  EvansviUe  Pressed  Brick  Co.,  105  S.  W.  946,  32  R.  292. 

PER  VERBA  DE  PRAESENTI— FUTURO.— By  words  in 
the  present,  t.  c,  a  declaration — future,  t.  e.,  a  promise;  dis- 
tinctions in  the  forms  of  marriage  under  Scotch  law. 

A  contract  of  marriage  must  be  per  verba  in  presenii;  but 
a  promise  to  marry  may  be  per  verba  in  future.  Cannon  v. 
Alsbury,  1  Mar.  78. 

Validity  of  marriage  per  verba  de  praesenti.  See  note  on 
this  subject  in  11  L.  R.  A.  567. 

PER  WEEK.— The  phrase  ''Per  week"  is  construed  in  38 
L.  R.  A.  (N.S.)  539. 

PERCENTAGE.— Ky.  Constitution,  Sec.  235,  provides  that 
the  salaries  of  public  oflScers  shall  not  be  changed  during  their 
term  of  office,  and  Sec.  98  declares  that  the  compensation  of  the 
Commonwealth's  attorney  shall  be  by  salary  $500  per  annum, 
payable  out  of  the  State  treasury,  and  such  percentage  of  fines 
and  forfeitures  as  may  be  fixed  by  law.  Held,  that  an  Act 
creating  an  additional  judicial  district,  the  effect  of  which  was 
to  withdraw  one  of  the  counties  from  the  district  in  which 
complainant  was  Commonwealth's  attorney  during  his  term 
of  office,  and  lessen  the  amount  of  fines  and  penalties  he  would 
have  otherwise  have  received,  but  which  did  not  diminish  his 
salary  to  $500  nor  the  "percentage"  of  fines  and  forfeitures 
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to  which  he  was  entitled,  was  not  in  violation  of  such  constitu- 
tional provisions.  Butler  v.  Stephens,  119  Ky.  616,  84  S.  W. 
745,  27  R.  241. 

PERCOLATING.— While  the  owner,  of  land  may  appropriate 
to  his  own  use  hidden  or  undefined  veins  of  water  under  his 
soil,  and  thus  cut  off  the  supply  from  a  neighbor's  well  or 
spring,  he  has  no  right  to  contaminate  the  water  so  as  to  render 
it  unhealthy  or  unfit  for  use  when  it  reaches  his  neighbor's 
land.  One  storing  oil  on  his  premises  which  penetrates  xue 
ground  and  pollutes  his  neighbor's  spring  is  liable  in  damages, 
though  he  may  be  ignorant  of  the  fact  that  the  oil  was 
affecting  the  spring.  Kinnaird  v.  Standard  OU  Co,,  89  Ky.  468, 
11  R.  692. 

PEREMPTORY  INSTRUCTION.— When  Peremptory  In- 
struction Should  Be  Given.  Where  the  evidence  is  not 
suflScient  to  support  the  averments  of  the  petition  it  is  proper 
for  the  court  to  give  the  jury  a  peremptory  instructioa  to  find 
for  defendant.    Baize  v.  /.  C.  B.  Co.,  127  S.  W.  478. 

Where  there  is  no  conflict  in  the  evidence  on.  an  issue 
presented  by  the  pleadings  such  issue  should  not  foe  submitted 
to  the  jury.  Central  Consumer's  Co.  v.  Booker,  107  S.  W. 
198,  32  R.  797;  L.  &  N.  B.  Co.  v.  Mounce's  Admr.,  90  S.  W. 
956,  28  R.  933;  Cooper  v.  Batliff,  116  S.  W.  748. 

Where  plaintiff's  evidence  is  uncontradicted  on  a  certain 
point  it  is  proper  to  direct  a  verdict  for  him  thereon,  though 
the  answer  denies  the  fact  found.  Petry  v.  Nelson,  144  Ky.  1, 
137  S.  W.  783;  Chapeze  v.  Hathaway,  153  Ky.  519,  155 
S.  W.  1155. 

Where  only  one  legitimate  inference  can  be  drawn  from  facts 
which  are  not  disputed  the  court  and  not  the  jury,  should 
determine  their  effect.  W.  U.  Tel  Co.  v.  league,  134  Ky. 
601,  121  S.  W.  484. 

Where,  if  a  case  had  been  submitted  to  the  jury,  they  would 
have  been  bound  to  find  a  verdict  for  the  defendant  under  the 
proof,  it  was  proper  for  the  court  to  instruct  them  peremptorily 
to  find  a  verdict  for  the  defendant.  Sinclair's  Admr.  v.  /. 
C.  B.  Co.,  129  Ky.  828,  112  S.  W.  910. 
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The  Court  of  Appeals  in  a  recent  case  said:  ''It  sometimes 
becomes  the  duty  of  the  trial  court,  even  where  there  is  evidence 
both  for  and  against  the  party  seeking  a  recovery,  to  enter  a 
non-suit  or  direct  the  finding  of  the  jury.  This  duty  the  law 
imposes  on  the  court  when  the  evidence  as  a  whole  fails  to  show 
a  right  of  recovery  in  the  party  seeking  it;  or  to  express  our 
meaning  in  language  employed  by  this  court:  'To  authorize 
an  instruction  in  case  of  a  non-suit,  it  should  appear  that, 
admitting  his  testimony  to  be  true,  and  every  inference  that 
is  fairly  deducible  from  it,  the  plaintiff  has  still  failed  to 
support  his  claim.'  ''  C,  N,  0.  &  T.  P.  Ry,  Co,  v.  Rue,  142 
Ky.  694,  134  S.  W.  1144.  See,  also.  Shay  v.  R.  &  L.  T.  P.  Co., 
1  Bush,  108;  Morris'  Admr.  v.  L.  <&  N,  R.  Co,,  61  S.  W.  41, 
22  R.  1593;  So.  Ry.  Co,  v.  Ooddard,  121  Ky.  567,  89  S.  W. 
675,  28  R.  523. 

The  rule  is  that  a  peremptory  instruction  ought  to  be  given 
for  the  defendant  when,  after  admitting  every  fact  shown  by 
plaintiff's  evidence,  to  be  true,  as  well  as  all  reasonable 
inferences  that  can  be  drawn  therefrom,  the  plaintiff  has  failed 
to  establish  his  case.  Miller  v.  Meiropoliian  Life  Ins.  Co.,  89 
S.  W.  183,  28  R.  225;  Fugate  v.  CUy  of  Somerset,  97  Ky.  48; 
Southern  Ry.  Co.  v.  Ooddard,  121  Ky.  577 ;  C.  cfe  0.  Ry.  Co.  v. 
Bagb}^,  155  Ky.  420,  159  S.  W.  964;  C.  &  0.  Ry.  Co.  v. 
Waiiams'  Admr.,  148  Ky.  178,  146  S.  W.  381. 

To  authorize  a  peremptory  instruction  directing  a  verdict 
for  the  defendant,  it  must  appear  that,  admitting  the  plaintiff's 
testimony  to  be  true,  and  every  inference  fairly  deducible 
therefrom,  he  has  failed  to  support  his  cause  of  action.  This 
rule  for  determining  when  the  giving  of  a  peremptory  instruc- 
tion is  admissible,  obtains  in  every  action  for  death  or  personal 
injury  from  negligence,  whether  the  peremptory  instruction  be 
asked  on  the  ground  that  there  is  no  evidence  conducing  to  show 
the  defendant's  negligence,  or  on  the  claim  that  the  contributory 
negligence  of  the  deceased  or  injured  person  is  established  by 
the  evidence.  Haley's  Admr.  v.  C.  &  0.  Ry.  Co.,  157  Ky.  208, 
162  S.  W.  827. 

The  rule  that  if  plaintiff  introduces  any  evidence  tending  to 
soBtain  his  case,  it  should  be  submitted  to  the  jury  is  subject 
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to  the  qualification  that  if  defendant's  evidence  is  uncontra- 
dicted and  establishes  a  defense  which,  notwithstanding  the 
case  made  by  the  plaintiff,  precludes  a  recovery,  as  matter  of 
law,  the  court  should  tell  the  jury  that  a  recovery  can  not  be 
had.    i.  &  N.  B,  Co.  v.  Mounce,  90  S.  W.  256,  28  B.  933. 

**  Where  the  question  is  one  of  negligence  or  no  negligence, 
it  is  well-settled  law  that  where  the  evidence  is  equally  con- 
sistent with  either  view — the  existence  or  non-existence  of 
negligence — the  court  should  not  submit  the  case  to  the  jury, 
for  the  party  affirming  the  negligence  has  failed  to  prove  it." 
Louisville  Oas  Co.  v.  Kaufman-Straus  Co.,  105  Ky.  131,  48 
S.  W.  434,  20  R.  1069;  Caldwell's  Admr.  v.  C.  &  0.  By.  Co., 
155  Ky.  609,  160  S.  W.  158,  and  cases  cited  on  pages  614  and 
615  of  155  Ky. 

Where  on  appeal  from  a  judgment  on  a  former  trial  the 
Court  of  Appeals  said,  **in  the  light  of  these  uncontroverted 
facts  there  is  no  escape  from  the  conclusion  that  plaintiff  was 
guilty  of  such  contributory  negligence  as  to  preclude  recovery," 
this  was  equivalent  to  saying  a  peremptory  instruction  should 
have  been  given  on  the  second  trial,  if  the  evidence  was  sub- 
stantially the  same  as  on  the  first  trial.  L.  &  N.  B.  Co.  v. 
Mounce,  90  S.  1^.  956,  28  R.  933. 

Where  it  conclusively  appears  from  the  evidence,  as  a  whole, 
that  injuries  sustained  by  a  servant  were  not  caused  by  the 
negligence  of  the  master,  but  re&ulted  solely  from  the  excessive 
heat  of  the  weather,  constituting  an  ordinary  risk  or  danger 
incident  to  the  service  in  which  the  servant  was  employed  and 
which  he  assumed  in  accepting  such  employment,  the  refusal 
of  the  trial  court  to  give,  ^t  the  conclusion  of  all  the  evidence, 
a  peremptory  instruction  directing  a  verdict  for  the  master, 
was  reversible  error.  L.  &  N.  B.  Co.  v.  Williams,  165  Ky. 
387,  176  S.  W.  1186. 

The  trial  judge  has  the  same  right  and  authority  to  give 
a  peremptory  instruction  in  a  criminal  proceeding  that  he  has 
in  a  civil  action.  Murphy  v.  Com.,  33  R.  141;  Blankenship 
V.  Com,,  147  Ky.  768,  145  S.  W.  752. 

In  the  Federal  courts  the  rule  is  that  in  disposing  of  a  motion 
to  direct  a  verdict  the  trial  judge  can  not  weigh  the  evidence. 
Shadwm  v.  By.  Co.,  220  Fed.  68. 
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Neither  objection  nor  exception  is  necessary  to  enable  plain- 
tiff to  complain  of  error  in  giving  peremptory  instruction. 
Loving  v.  Warren  Co.,  14  Bnsh.  316 ;  Collins  v.  Potts,  9  R.  536. 

Where  the  defendant  moves  for  a  peremptory  instruction  at 
the  conclusion  of  the  plaintiff's  evidence,  and  his  motion  being 
oyerruled,  introduces  his  testimony,  if  that  testimony  supplies 
any  fact  or  facts  not  shown  by  the  evidence  for  the  plaintiff, 
and  thus  makes  out  a  case,  this  court  will  not  reverse  because 
these  facts  were  not  shown  by  the  plaintiff  before  the  motion 
for  a  peremptory  instruction  was  made.  Cincinnati,  New 
Orleans  &  Texas  Pacific  Railway  Co.  etc.,  v.  Cook's  Admr.,  24 
Ky.  Law,  Eep.  2152;  Oordon  v.  Com.,  146  Ky.  61,  141  S.  W. 
1186. 

Usually  a  peremptory  instruction  should  be  based  upon  the 
plaintiff's  evidence  alone,  yet  the  court  may,  after  all  the 
evidence  has  been  heard  on  both  sides,  direct  the  jury  to  find 
for  the  defendant  if  all  the  evidence  is  in  his  favor.  WUsey 
V.  L.  &  N.  B.  Co.,  83  Ky.  511,  7  R.  498. 

The  rule  as  to  when  a  peremptory  instruction  should  be  given 
in  an  action  for  malicious  prosecution  is  not  different  from  the 
rule  applicable  in  other  like  civil  actions ;  a  peremptory  instruc- 
tion should  be  given  when  the  facts  are  undisputed,  and  on  the 
undisputed  facts  there  is  no  room  for  a  difference  of  opinion 
among  reasonable  men  as  to  the  inference  to  be  drawn  from 
them.    Moser  v.  Fable,  164  Ky.  517,  175  S.  W.  997. 

When  Peremptory  instruction  Should  Not  be  Given.  The 
general  rule  in-  this  State  is  that  where  there  is  any  evidence 
to  sustain  an  issue  the  question  is  for  the  jury,  the  decision 
of  every  issue  of  fact  being  exclusively  for  the  jury.  Sydnor 
V.  Arnold,  122  Ky.  557,  92  S.  W.  289,  28  R.  1250;  Meade  v. 
Ashland  Steel  Co.,  125  Ky.  114,  100  S.  W.  821,  30  R.  1164; 
C.  it  0.  Ry.  Co.  V.  Conley,  136  Ky.  601,  124  S.  W.  861;  M.  H. 
*  E.  R.  Co.  V.  Thomas,  140  Ky.  143,  130  S.  W.  975;  Asher  v. 
Asher,  141  Ky.  268,  132  S.  W.  415;  Forbes  v.  Hunter,  102  S. 
W.  246,  31  R.  285. 

It  is  the  province  of  the  jury  to  weigh  the  evidence,  includ- 
ing inferences  from  all  proven  circumstances.  Champion  Ice., 
etc.,  Co.  V.  Delsignore  &  Bro.,  105  S.  W.  1181,  32  R.  425; 
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L.  &  N,  R.  Co.  V.  Mount,  125  Ky.  593,  101  S.  W.  1182,  31  R. 
210;  L,  &  N.  R.  Co.  V.  Ooodwin,  151  Ky.  149,  151  S.  W.  376; 
Perry  County  v.  Eversole,  98  S.  W.  1019,  30  R.  453. 

Even  a  scintilla  of  evidence  warrants  the  submission  of  the 
case  to  the  jury,  though  the  weight  of  the  evidence  is  in  defend- 
ant's favor.  Mason  &  Hoge  v.  HighUmd,  116  S.  W.  320;  7.  C. 
R,  Co.  V.  Colly,  86  S.  W.  536,  27  R.  730;  American  Dist.  Teh 
Co.  V.  Oldham,  148  Ky.  320,  146  S.  W.  764;  Louisville  Ry.  Co. 
V.  Buckner's  Admr.,  113  S.  W.  90. 

But  under  the  scintilla  rule,  the  evidence  must  be  something 
of  substance,  and  not  mere  vague,  uncertain,  or  irrelevant 
matter,  not  having  the  quality  of  proof.  Clark  v.  Young's 
Exr.,  146  Ky.  377,  142  S.  W.  1032. 

Whether  the  positive  evidence  of  witnesses  that  signals  were 
given  for  a  crossing  outweighs  the  negative  evidence  of  witnesses 
that  they  did  not  hear  signals  furnishes  a  question  for  the 
jury.  C.  cfe  0.  Ry.  Co.  v.  Hawkins,  124  S.  W.  836;  L.  &  N. 
R.  Co.  V.  0 'Nan's  Admr.,  119  S.  W.  1192. 

And  the  weight  to  be  given  to  the  testimony  of  witnesses, 
as  well  as  their  credibility,  are  questions  which  should  be  sub- 
mitted to  the  jury.  C,  N.  O.  &  T.  P.  Ry.  Co.  v.  Evans'  Admr., 
129  Ky.  152,  110  S.  W.  844,  33  R.  596;  Bruton's  Admr.  v. 
Eddington,  Oriffitts  Co.,  118  S.  W.  1001;  L.  &  N.  R.  Co.  v. 
Mount,  125  Ky.  593,  101  S.  W.  1182,  31  R.  210;  City  of  Louis- 
viUe  V.  Tompkins,  122  S.  W.  174;  C.  cfe  0.  Ry.  Co.  v.  Howard, 
143  Ky.  218,  136  S.  W.  153;  C.  &  0.  Ry.  Co.  v.  Magowan,  147 
Ky.  422,  144  S.  W.  80;  7.  C.  R.  Co.  v.  Hansbrough's  Admr.,  151 
Ky.  804,  152  S.  W.  953. 

Where  there  is  a  conflict  of  evidence  the  court  should  sub- 
mit the  case  to  the  jury.  L.  &  C.  Packed  Co,  v.  Bottorff,  77 
S.  W.  920,  25  R.  1324;  7.  C.  R.  Co.  v.  Bom,  76  S.  W.  352,  25 
R.  709. 

Although  the  weight  of  the  evidence  overwhelmingly  sup- 
ports one  contention,  the  court  must  submit  the  issue  to  the 
jury  where  there  is  some  evidence  to  the  contrary.  Lynch  v. 
Snead  A.  Iron  Works,  132  Ky.  241,  116  S.  W.  693,  21  L.  R. 
A.  (N.S.)  852. 

**The  rule  in  this  state  is  that  if  the  plaintiff  makes  out  his 
case,  however  much  the  evidence  for  the  defendant  may  over- 
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balance  that  introduced  by  the  plaintiflF,  he  is  entitled  to  have 
the  jury  pass  upon  the  issue;  and  that  the  court  can  not  in 
sach  a  case  give  a  peremptory  instruction,  although  he  may 
be  of  opinion  that,  if  the  jury  should  find  a  verdict  for  the 
plaintiff,  it  should  be  set  aside,  and  a  new  trial  granted." 
Curran  v.  Stein,  110  Ky.  104,  60  S.  W.  839,  22  R.  1575;  citing 
Thompson  v,  Thompson,  17  B.  Mon.  22;  Buford  v.  Railroad  Co.. 
82  Ky.  286,  6  R.  263. 

Where  the  evidence  conduces  in  any  degree  to  establish  the 
right  of  recovery  it  is  improper  to  give  a  peremptory  instruc- 
tion for  the  defendant.  L.  <St  N.  R.  Co.  v.  Howard,  82  Ky.  212, 
6  R.  163;  Shelby  v.  C,  N.  0.  &  T.  P.  Ry.  Co.,  85  Ky.  224,  8 
R.  928;  Zigler  v.  Robinson,  12  R.  558.  Though  the  court  may 
be  of  opinion  that  if  there  should  be  a  verdict  for  plaintiff  it 
should  be  set  aside. 

A  peremptory  instruction  should  be  denied  when  the  infer- 
ences of  negligence  to  be  deduced  from  proved  or  admitted 
facts  are  such  as  the  jury  might  fairly  differ  about.  L.  &  N. 
R.  Co.  V.  Joshlin,  HO  S.  W.  382,  33  R.  513. 

PERFECT  RECORD  OF  THE  SUIT.— Record  of  a  sister 
state  certified  to  be  *'a  perfect  record  of  the  suit"  is  suflicient. 
Thomas  v.  Beckman,  1  B.  M.  33. 

PERFECTLY  GOOD.— Effect  of  belief  that  person  was 
financially  **good,"  as  estoppel.  Adva/nce  Thresher  Co.  v.  Fish- 
hack,  157  Ky.  427,  163  S.  W.  228. 

PERFORM. — An  averment  in  a  petition  to  enforce  a  mecnan- 
ie's  lien  that  plaintiff  **did  perform  his  contract  with  defendant 
as  set  out  in  said  itemized  account,"  is  not  sufficient,  though 
the  account  is  filed  with  the  petition.     Yeiser  v.  Todd,  6  R.  597. 

PERFORM  ALL  DUTIES. — A  commissioner  having  money 
in  his  hands  was  ordered  to  give  bond  as  receiver,  to  secure 
manifestly  this  money,  but  time  having  been  given  iintil  the 
next  term  the  bond  was  not  executed  until  then.  The  bond 
stipulated  that  the  principal  *'will  perform  all  duties  imposed 
on  him  by  law  and  the  order  of  court  not  in  conflict  with  the 
orders  heretofore  made  in  the  above  action  directing  him  to  pay 
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out  money,  and  will  pay  to  the  persons  entitled  to  the  same 
any  money  as  ordered  by  the  court."  Held,  that  the  bond 
secured  the  payment  of  the  money  theretofore  received  and  not 
paid  out  under  order  of  court.    Hodge  v.  Quiry,  9  R.  650. 

PERFORM  JUDGMENT.— Bond  to  perform  judgment  em- 
braces  the  cost  of  the  action.  Oailoway  v.  Bethune,  6  Bush, 
113. 

PERFORMANCE.— A  statement  of  the  facts  showing  how 
or  when  a  condition  precedent  was  performed,  or  giving  an 
excuse  for  its  non-performance,  is  now  required  under  the 
Code  of  1877.     Ormsby  v.  Louisville,  79  Ky.  197,  2  R.  66,  297. 

What  constitutes  substantial  performance.  See  note  on  this 
subject  in  24  L.  R.  A.  (N.S.)  336. 

PERFORMANCE  WITHIN  YEAR.— To  bring  an  agreement 
within  the  statute  it  must  be  a  specific  agreement  not  to  be 
performed  within  a  year.  If  the  contract  can  be  performed 
within  a  year  it  is  not  within  the  statute,  although  the  pos- 
sibility of  performance  within  a  year  may  not  in  fact  have 
occurred  to  the  parties.  Fain  v.  Turner,  96  Ky.  634,  16  R. 
719.     See,  also,  Frauds,  Statute  op. 

PERFORMED. — See,  also.  To  be  Performed. 

The  word  ** performed'*  means  to  ** carry  through,"  ** exe- 
cute, ' '  *  *  accomplish, ' '  to  * '  make  complete, ' '  to  * '  perfect, ' '  ( Web- 
ster's  Dictionary)  and  there  is  no  reason  why  the  word  as 
used  in  the  section  should  not  be  given  its  usual  and  ordinary 
meaning.  Job  Iron  cfe  Steel  Co.  v.  Clark,  150  Ky.  246,  150  S. 
W.  367. 

PERIL. — Sudden  peril — choice  of  ways.     See  Negligence. 

PERILS  OF  THE  SEA.— Insurances  against  **  perils  of  the 
sea''  or  **of  the  river ''  generally  mean  dangers  peculiarly  inci- 
dent to  the  insured  goods  on  that  element  in  the  craft  used 
for  their  transportation,  and  to  which  they  would  not  be 
liable  on  the  land.     Umon  Ins,  Co,  v.  Orqom,  4  Bush,  293. 

Injury  to  stock  prudently  stationed  on  a  steamboat  by  an 
escape  of  steam  from  an  unknown  cause  without  the  fault  of 
the  oflBcers  of  the  boat,  is  one  of  the  perils  of  the  river  covered 
by  the  policy  on  the  stock.    Id. 
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PERITONITIS.— Peritonitis  held  not  to  be  hernia.  Pacific 
Mutual  Life  Ins.  Co.  v.  McCabe,  157  Ky.  270,  162  S.  W.  1136. 

Under  a  policy  insuring  against  peritonitis,  insurer  held 
liable  where  colon  was  ruptured.  Pacific  Mutual  Life  Ins.  Co. 
V.  McCabe,  157  Ky.  270,  162  S.  W.  1136. 

PERJURY. — See,  also.  False  Swearing;  Subornation  op 
Perjury. 

The  Kentucky  Statute  does  not  define  the  crime  of  perjury. 
It  simply  provides  for  the  punishment  of  the  common  law 
offense  (Ky.  Stats.,  Sec.  1173).  The  indictment  should  chargo 
that  the  acts  alleged  were  done  feloniously ;  and  when  the  word 
feloniously  is  used  in  the  instruction  defining  the  offense,  it 
should  be  defined  as  follows:  '^ proceeding  from  an  evil  heart 
or  purpose." 

In  so  far  as.  perjury  involves  other  elements  than  those  neces- 
sary to  constitute  false  swearing,  these  must  be  set  out  in  the 
instruction  defining  the  offense;  but  otherwise  the  instructions 
will  be  similar  to  those  given  in  cases  for  false  swearing. 
Instructions  to  Juries,  Ky.,  Sec.  800. 

Perjury  is  the  willful  giving  under  oath,  in  a  judicial  pro- 
ceeding or  in  the  course  of  justice,  of  false  testimony  material 
to  the  issue  or  point  of  inquiry.  Com.  v.  Maynard,  91  Ky. 
131,  12  R.  710. 

It  was  error  in  the  court  to  fail  to  instruct  the  jury  that 
before  they  could  convict  the  accused  his  guilt  must  be  estab- 
lished beyond  a  reasonable  doubt  by  the  testimony  of  two 
witnesses,  or  of  one  witness  and  strong  corroborating  circum- 
rtances,  Ooslin  v.  Com.,  90  S.  W.  223,  28  R.  683 ;  Howell  v. 
Com.,  104  S.  W.  685,  31  R.  983;  WacUington  v.  Com.,  59  S. 
W.  851,  22  R.  1108. 

In  a  prosecution  of  defendant  for  perjury  on  the  charge 
that  he  falsely  swore  he  had  not  engaged  in  a  certain  game  of 
dice,  the  court  should  require  the  jury  to  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the  accused  was  pres- 
ent at  the  place  the  game  was  charged  to  have  been  played 
at  the  time  stated  and  engaged  in  it  with  the  parties  named 
in  the  indictment.    Howell  v.  Com.,  104  S.  W.  685,  31  R.  983. 
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If  one  willfully  and  corruptly  swears  to  a  fact  as  of  his  own 
knowledge,  when  he  in  truth  had  not  the  knowledge,  it  is  per- 
jury, if  the  matter  be  under  judicial  investigation  and  the 
testimony  be  material  to  the  issue.  Nor  does  it  matter  that 
the  statement  be  true,  if  the  witness  did  not  know  it  to  be 
so.     Com.  V.  Miles,  140  Ky.  577,  131  S.  W.  385. 

CJorrupt  motive  is  indispensable  to  perjury  and  all  other 
crimes,  and  one  having  knowledge  respecting  the  fact  who  tes- 
tifies, however  positively,  only  what  he  believes  to  be  true, 
can  be  guilty  of  no  crime,  although  he  was  mistaken.  Scott 
V.  Cook,  1  Duv.  315. 

There  can  be  no  perjury  without  a  corrupt  motive;  and 
although  such  motive  may  be  inferred  from  a  willful  false 
statement,  such  inference  is  one  of  fact,  which  a  jury  may  or 
may  not  make.    Sloan  v.  Gilbert,  12  Bush,  51. 

Perjury  is  the  taking  of  a  willful  false  oath  by  one  who, 
being  lawfully  sworn  by  a  competent  court  to  depose  the  truth 
in  a  judicial  proceeding,  swears  absolutely  and  falsely  in  a 
matter  material  to  the  issue,  whether  he  believed  or  not  Com. 
V.  Powell,  2  Met.  11.    See,  also,  Com.  v.  Edison,  10  R.  340. 

It  is  an  essential  prerequisite  to  the  establishment  of  the 
guilt  of  one  accused  of  the  crime  of  perjury  that  the  oath 
should  have  been  administered  by  a  person  authorized  by  law 
to  administer  an  oath.    Biggerstaff  v.  Com.,  11  Bush,  170. 

On  a  plea  of  justification,  where  the  charge  was  "perjury," 
it  is  error  to  instruct  the  jury  in  effect  to  find  for  defendant 
if  they  should  find  from  the  evidence  that  the  testimony  in 
.which  it  was  charged  that  the  plaintiff  had  committed  perjury 
was  false;  there  can  be  no  perjury  without  a  corrupt  motive. 
Sloan  V.  Gilbert,  12  Bush,  52. 

False  swearing  is  a  statutory  offenfee,  entirely  distinct  from 
the  common  law  crime  of  perjury,  and  not  included  in  the  latter. 
In  fact  the  expression  of  the  one  excludes  the  other.  Com.  v. 
Snowden,  92  Ky.  120,  13  R.  404. 

In  order  to  constitute  perjury,  the  false  testimony  must 
have  been  material  and  have  been  given  in  a  case  of  which  the 
court  had  jurisdicftion.    Rena%  v.  Com.,  2  R.  66. 

Pacts  being  averred  in  an-  indictment  for  perjury,  showing 
that  defendant  was  sworn  in  the  usual  form,  the  additional 
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averment  that  he  took  his  ** corporal  oath"  was  mere  surplusage 
and  not  necessary  to  be  proved,  even  if  that  term  is  to  be 
interpreted  as  anciently  understood.  Com,  v.  Jarboe,  89  Ky. 
143,  11  R.  344. 

The  erime  of  false  swearing  or  perjury  involves  a  veillful, 
eorrapt  misstatement  of  a  fact,  which  may  be  either  that  the 
witness  willfully  testifies  to  a  fact  as  true  which  he  knows  to 
be  untrue,  or  so  testifies  to  a  fact  as  being  within  his  knowledge 
when  he  knows  that  it  was  not.  It  is  the  corrupt  purpose  of 
the  witness  in  every  instance  that  is  the  basis  and  an 
essential  ingredient  of  the  crime.  In  nearly  every  disputed 
case  somebody  is  mistaken,  misconceives,  or  misrecoUects. 
Innocent  mistakes  in  evidence  are  not  criminal,  and  constitute 
neither  perjury  nor  false  swearing.  Johnson  v.  Feathersione, 
141  Ky.  793,  133  S.  W.  753. 

The  offense  consists  in  swearing  falsely  and  corruptly  with- 
out probable  cause  of  belief,  not  swearing  rashly  or  inconsid- 
erately according  to  belief.    Id, 

Perjury  committed  in  testifying  before  a  United  States  Com- 
missioner, in  a  trial  before  him,  is  an  offense  against  the  United 
States  and  within  the  exclusive  jurisdiction  of  its  courts,  and 
can  not  be  punished  in  the  courts  of  the  State.  Com,  v.  Kitchen, 
141  Ky.  655,  133  S.  W.  586. 

An  incompetent  witness  may  commit  perjury,  and  where 
he  has  sworn  falsely  and  corruptly  in  a  matter  material 
to  the  case  he  may  lawfully  be  adjudged  guilty.  Com  v, 
Fofiues,  9  Ky.  Opin.  527. 

Corrupt  false  swearing  before  a  grand  jury  is  perjury 
where  the  grand  jury  had  legal  authority  to  investigate  the 
matter  about  which  the  witness  testified  falsely  and  the 
testimony  whs  material.     Com,  v.  Smock,  10  Ky.   Qpin.  430. 

PERMANENT  EMPLOYMENT.— A  contract  to  give  a 
servant  permanent  employment  in  a  certain  position  means 
a  contract  to  give  him  the  position  so  long  as  it  exists  and  he 
is  able  to  fill  it.  MUler  v.  Ritier  Lumher  Co,,  110  S.  W.  869, 
33  B. 
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A  contract  simply  to  give  him  a  permanent  job,  which  1| 
not  certain  as  to  the  position  or  the  pay  he  is  to  receive,  is 
not  enforcible.    Id. 

A  servant  under  a  contract  for  a  permanent  job  at  a 
certain  position  must  obey  the  reasonable  rules  of  the  employer, 
and  may  be  discharged  if  he  violates  the  rules.  L,  <&  N.  B. 
Co.  V.  Cox,  145  Ky.  667,  141  S.  W.  389. 

If  he  voluntarily  quits  work  for  an  unreasonable  time  when 
not  required  to  do  so  by  disability,  this  is  an  abandonment 
of  his  contract  and  releases  the  master  from  further  liability 
to  employ  him.    Id. 

PERMANENT    IMPAIRMENT   OF   EARNING    POWER.— 

** Future  suffering"  is  an  element  of  general  damages, 
and  need  not  be  specially  pleaded.  It  may  be  conceded  that 
permanent  impairment  of  earning  power  must  be  specially 
pleaded.  L.  &  N.  R.  Co.  v.  Moore,  150  Ky.  692,  150  S.  W. 
849;  but  future  suffering  and  permanent  impairment  of  earn- 
ing power  are  not  synonymous  terms.  L.  d  N.  R.  Co.  v. 
Stetvart,  163  Ky.  164,  173  S.  W.  757. 

While  permanent  impairment  of  earning  capacity  from 
personal  injury  is  an  element  of  general  damages,  it  ought 
to  be  pleaded  if  recovery  for  it  is  sought.  CerUral  Kentucky 
Traction  Co.  v.  Chapnum,  130  Ky.  342,  113  S.  W.  438. 

Where  the  petition  in  a  personal  injury  action  alleged 
that  plaintiff  lost  twenty  weeks  from  her  work  because  of 
the  injuries  and  was  permanently  injured,  so  that  the  only 
elements  of  damage  were  the  time  lost  and  permanent 
impairment  of  earning  power,  the  instructions  as  to  the  latter 
item  of  damages  should  have  permitted  recovery  only  for 
the  "permanent"  impairment  of  plaintiff's  ability  to  earn 
money,  so  as  to  exclude  recovery  under  that  item  for  time 
lost.  South  Cov.  cfe  Cin.  St.  By.  Co.  v.  Gets,  135  Ky.  192, 
123  S.  W.  306. 

In  order  to  recover  damages  for  a  permanent  impairment 
of  the  plaintiff's  power  to  earn  money,  it  is  suflScient  to  allege 
in  the  petition  that  the  plaintiff  was  permanently  injured. 
L.  &  N.  B.  Co.  V.  Grossman,  147  Ky.  618;  L.  &  N.  B.  Co.  V. 
Moore,  150  Ky.  692,  150  S.  W.  849. 
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For  personal  injuries  plaintiff  may  recover  the  expense 
of  his  cure,  the  value  of  time  lost  by  reason  of  his  disability, 
and  fair  compensation  for  mental  and  bodily  suffering  caused 
by  the  injury,  as  well  as  for  any  permanent  reduction  of  his 
power  to  earn  money.  L.  &  N.  R.  Co.  v.  Sights,  121  Ky.  203, 
89  S,  W.  132,  28  R.  186. 

"Permanent  inability  to  labor"  is  not  the  precise  equiv- 
alent of  "permanent  reduction  in  his  power  to  earn  money," 
and  to  allow  the  jury  to  remunerate  the  "inconvenience" 
suffered  by  plaintiff  is  entirely  too  latitudinous.    Id. 

A  petition  in  a  personal  injury  action,  alleging  that  plain- 
tiff was  thrown  with  great  force  from  her  buggy,  rendering 
her  unconscious,  severely  injuring  her  head  and  neck,  wrench- 
ing and  spraining  her  spine,  bruising,  spraining,  and  laming 
her  right  leg  and  arm,  cutting  and  bruising  painfully  her 
face,  and  causing  great  internal  injury  and  physical  and 
mental  shock,  and  that  she  was  permanently  disabled  and 
her  health  permanently  impaired,  was  sufScient  to  authorize 
a  recovery  for  a  permanent  reduction  in  power  to  earn  money, 
it  bemg  a  necessary  incident  of  permanent  disability.  Cum^ 
herland  Tel.  &  Tel.  Co.  v.  Overfield,  127  Ky.  548,  106  S.  W. 
242,  32  R.  421.    See,  also,  Eabning  GAPACrnr. 

PERMANENT  IMPROVEMENTS.— The  term  permanent 
improvements  under  a  lease  allowing  the  tenant  the  reason- 
able value  of  all  "permanent  improvements,  such  as  cistern, 
privy,  cellar,  and  fencing,"  did  not  include  a  grading  of  the 
lot  to  level  it  or  drain  water  from  it,  nor  shrubbery  and 
fruit  trees  planted  thereon  for  the  lessee's  own  comfort.  Diesh- 
ler  V.  Oolbaugh,  2  R.  231. 

Where  testator  created  a  trust  fund,  bequeathing  the  Income 
to  grandchildren,  with  an  annuity  to  the  trustee  for  a  certain 
period,  it  was  not  proper  for  the  trustee  to  make  permanent 
improvements  or  additions  to  the  capital  of  the  estate  at  the 
expense  of  the  income,  such  as  the  addition  of  a  story  to  a 
house  or  building  a  house  on  an  unimproved  lot.  Hast  v. 
wader's  Trustee,  140  Ky.  767,  131  S.  W.  793. 

PERMANENT  INABILITY  TO  LABOR.— For  personal 
injuries  plaintiff  may   recover  the   expense  of  his   cure,  the 
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value  of  time  lost  by  reason  of  his  disability,  and  fair  com- 
pensation for  mental  and  bodily  suffering  caused  by  the 
injury,  as  well  as  for  any  permanent  reduction  of  his  power 
to  earn  money.  L,  &  N.  R,  Co.  v.  Sights,  121  Ky.  208,  89 
S.  W.  132,  28  R.  186. 

** Permanent  inability  to  labor"  is  not  the  precise  equiva- 
lent of  ** permanent  reduction  in  his  power  to  earn  money," 
and  to  allow  the  jury  to  remunerate  the  ** inconvenience*' 
suffered  by  plaintiff  is  entirely  too  latitudinous.  Id.  See, 
also.  Permanent  Impairment  of  Earning  Power. 

PERMANENT  INJURIES.— The  Court  of  Appeals  has 
approved  an  instruction  on  permanent  injuries,  which  reads 
as  follows:  '*If  you  find  for  plaintiff  under  instruction — and 
further  find  from  the  evidence  that  the  injury  is  permanent, 
you  will  award  him  such  sum  in  damages  as  will  fairly  and 
reasonably  compensate  him  for  any  pain  and  suffering,  mental 
or  physical,  which  he  has  endured,  and  which  it  appears  from 
the  evidence  he  will  thereafter  endure  as  the  direct  and  proxi- 
mate result  of  such  injury,  and  for  the  permanent  impairment 
of  his  power  to  earn  money,  together  with  any  reasonable 
expenses  incurred  by  him  for  medical  services,  not  exceeding 
$350,  and  medical  supplies  not  exceeding  $38,  and  the  total 
amount  of  your  award  shall  not  in  any  event  exceed  $50,000, 
the  amount  claimed  in  the  petition."  See  L,  &  N,  B.  Co.  v. 
Lynch,  137  Ky.  696,  126  S.  W.  362. 

If  plaintiff's  injury  is  permanent,  he  is  entitled  to  recover 
for  his  diminished  power  to  earn  money  because  of  such 
injury.  This  is  the  full  measure  of  his  recovery  for  perma- 
nent injury,  and  he  is  entitled  to  no  instruction  authorizing 
any  recovery  for  the  permanent  impairment  of  his  health. 
The  permanent  impairment  of  his  power  to  earn  money  is 
the  result  of  the  permanent  impairment  of  his  health,  and 
to  permit  a  recovery  for  the  latter  as  well  as  the  former 
would  be  to  authorize  the  jury  to  award  him  double  damages 
for  his  permanent  injury.  This  the  law  does  not  contemplate. 
City  of  Georgetown  v.  Groff,  136  Ky.  662,  124  S.  W.  888. 

An  instruction  authorizing  a  recovery  in  any  amount  which 
''will  fairly  and  reasonably  compensate  plaintiff  for  the  perma- 
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nent  injury  to  his  heel/'  which  does  not  limit  his  right  to  the 
reduction,  if  any,  of  his  power  to  earn  money,  is  erroneous. 
Interstate  Coal  Co.  v.  Love,  153  Ky.  328,  155  S.  W.  746. 

An  allegation  that  plaintiff  has  been  permanently  injured, 
will  warrant  an  instruction  authorizing  a  recovery  for  perma- 
nent impairment  of  ability  to  labor  and  earn  nfoney.  L.  it 
N.  E.  Co.  V.  Grasmtan,  147  Ky.  618,  144  S.  W.  1199. 

An  instruction  which,  after  allowing  a  recovery  for  perma- 
nent impairment  to  earn  money,  allows  a  recovery  of  damages 
on  account  of  plaintiff's  power  to  pursue  the  course  of  life 
he  might  otherwise  have  done,  is  erroneous  as  emphasizing 
his  permanent  injuries,  and  as  authorizing  a  double  recovery 
for  the  same.  L.  &  N.  R.  Co.  v.  Moort,  150  Ky.  692,  150 
S.  W.  849. 

Where  the  jury  were  allowed  to  compensate  plaintiff  for 
his  mental  and  physical  suffering,  loss  of  time,  expenses 
incurred,  and  the  impairment  of  his  capacity  to  earn  money, 
it  was  error  to  instruct  that  they  might  compensate  him  for 
any  diminution  of  his  power  to  pursue  the  course  of  life 
he  might  otherwise  have  done,  as  this  was  calculated  to  lead 
into  a  field  of  speculation  too  indefinite  to  afford  the  basis 
of  legal  compensation.  Town  of  Belleview  v.  England,  118 
S.  W.  994. 

Under  an  allegation  that  plaintiff  was  unable  to  perform 
labor  as  a  result  of  his  injury  and  that  he  was  permanently 
injured,  it  was  proper  to  instruct  the  jury  that  they  might 
award  him  damages  for  any  impairment  of  his  power  to  earn 
money  directly  resulting  from  his  injury.  Central  Consunv- 
er$  Co.  V.  Booker,  107  S.  W.  198,  32  R.  794. 

Plaintiff  need  not  show  conclusively  that  injuries  are  perma- 
nent before  he  can  recover  for  that  element.  S,  C.  &  C, 
8i.  By.  Co.  V.  Hardy,  152  Ky.  374,  153  S.  W.  474. 

In  every  case  where  personal  injuries  of  a  permanent  nature 
are  sustained,  the  jury  are  allowed  to  award  such  damages 
as  will  reasonably  compensate  the  injured  party  for  the  reduc- 
tion of  his  power  to  earn  money.  Just  what  this  sum  shall 
be,  if  the  assessment  is  within  reasonable  limits,  is  for  the 
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jury,  and  the  court  will  not  interfere  with  its  finding.  Pitts- 
burg, C,  C.  it  8t.  L.  By.  Co,  v.  Blum,  125  S.  W.  300. 

Where  the  petition  in  a  personal  injury  action  alleged  that 
plaintiff  lost  twenty  weeks  from  her  work  because  of  the 
injuries  and  was  permanently  injured,  so  that  the  only  ele- 
ments of  damage  were  the  time  lost  and  permanent  impair- 
ment of  earning  power,  the  instructions  as  to  the  latter  item 
of  damages  should  have  permitted  recovery  only  for  the  **per. 
manent"  impairment  of  plaintiff's  ability  to  earn  money,  so 
as  to  exclude  recovery  under  that  item  for  time  lost.  South 
Cov.  it  Cin.  8t.  By.  Co.  v.  Oeis,  135  Ky.  192,  123  S.  W.  306. 

It  is  not  error  to  instruct  the  jury  on  the  permanent 
impairment  of  the  power  of  the  plaintiff  to  earn  money  as 
an  element  of  damage,  if  there  is  any  evidence  showing  that 
the  injury  sustained  is  permanent.  And,  aside  from  this,  if 
it  is  manifest  that  the  amount  of  the  recovery  is  no  more 
than  should  have  been  allowed  as  compensation  for  pain  and 
suffering,  the  verdict  will  not  be  disturbed,  although  there 
may  be  doubt  as  to  the  propriety  of  instructing  upon  the 
subject  of  permanent  injury.  South  Covington  it  CimAn/naii 
Street  Boilway  Co.  v.  Hossfeld,  145  Ky.  22,  139  S.  W.  1095. 

It  is  error  to  authorize  the  jury  **to  find  such  damages  as 
would  compensate  the  plaintiff  for  «my  permanent  injury  and 
reduction  of  his  power  to  earn  money  by  reason  of  such 
injuries,"  where  there  is  no  evidence  of  any  permanent  injury 
to  the  plaintiff.  Henderson  City  By.  Co.  v.  Lockett,  98  S.  W. 
303,  30  R.  321. 

It  was  error  to  instruct  the  jury  that  plaintiff  was  entitled 
to  recover  **for  loss  of  capacity  to  perform  the  kind  of 
labor  for  which  he  was  fitted,''  as  it  was  not  for  the  court 
or  jury  to  determine  the  kind  of  labor  for  which  plaintiff 
was  or  might  become  fitted.  Macon  v.  Piiducah  Street  BaA- 
way  Co,,  62  S.  W.  496,  23  R.  46. 

In  an  instruction  in  a  personal  injury  case  the  words 
* 'diminution  of"  should  have  been  substituted  for  the  words 
** permanent  injury  to  him  lessening,"  in  the  part  of  the 
instruction  reading  as  follows:  '*And  for  any  permanent 
injury  to  him  lessening  his  power  to  earn  money '^  so  that 
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the  instruction  would  read  *'any  diminution  of  his  power 
to  earn  money."  .V.  C.  cfc  St.  L.  By,  Ca.  v.  Bcmks,  156  Ky. 
609,  161  S.  W.  554. 

PERMANENT  JOB- — See  Permanent  Employment. 

PERMANENT  PARALYSIS.~See  Paralysis. 

PERMANENT  REDUCTION  OF  POWER  TO  EARN 
MONEY. — See  Permanent  Impairment  of  Earning  Power. 

PERMANENT  SITE.— A  deed  to  the  trustees  of  an  acad- 
emy, reciting  that  it  was  executed  in  consideration  of  the 
trustees  having  fixed  on  the  land  of  the  grantor  "as  a  proper 
place  for  erecting  the  building  of  said  academy,  and  as  a 
permanent  site  for  the  same,"  did  not  impose  a  condition 
that  the  property  should  be  perpetually  used  for  school  pur- 
poses. Fuquay's  Heirs  v.  Trustees  of  Hopkins  Acadenvy, 
58  S.  W.  814,  22  B.  744. 

Conditions  subsequent  are  not  favored  in  law,  and  are 
strictly  construed  because  they  tend  to  destroy  estates. 
The  words  "permanent  site"  were  not  used  in  the  deed 
with  the  view  of  compelling  the  trustees  to  maintain  forever 
a  building  and  school  upon  the  property  conveyed,  but  were 
rather  descriptive  of  the  nature  of  the  use  for  which  the 
trustees  had  selected  the  land.  Fuquay's  Heirs  v.  Trustees, 
58  S.  W.  814,  22  R  744;  McElfoy  v.  Pope,  15^  Ky.  108,  154 
S.  W.  903. 

PERMANENT  STRUCTURE— OR  INJURY.— In  actions 
for  damages  to  land  by  a  nuisance,  it  is  proper  for  the  trial 
court  to  submit  to  the  jury  the  question  whether  the  nuisance 
complained  of  is  permanent  or  temporary,  and  the  jury  should 
be  required  to  say  in  its  verdict  whether  the  damage  allowed 
was  for  a  permanent  or  temporary  injury.  L.  &  N,  R,  Co. 
V.  WhitseU,  101  S.  W.  334,  31  R.  76;  /.  C.  R.  Co.  v.  Ha/ynes, 
122  S.  W.  210;  Board  of  Park  Comrs.  v.  Donahue,  140  Ky. 
502,  131  S.  W.  285. 

The  following  instructions  were  prepared  by  the  Court  of 
Appeals,  and  directed  to  be  given  on  the  second  trial  of  the 
oase:  **If  the  jury  believe  from  the  evidence  that  the  improve- 
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ment  made  by  the  defendant,  and  that  causes,  if  it  does 
80  cause,  the  water  to  be  diverted  on  to  plaintiff's  land  as 
set  oat  in  instruction  {a)^  was  intended  to  be  and  is  a  perma^ 
nent  improvement,  and  the  cause  that  produces  the  over- 
flow can  not  be  remedied  at  a  reasonable  expense,  then  the 
measure  of  damage  that  the  plaintiff  is  entitled  to  recover 
is  the  diminution  in  the  market  value  of  his  land  caused  by 
the  diversion  of  the  water. "  *  *  On  the  other  hand,  if  the  improve- 
ment complained  of  was  only  intended  for  temporary  pur- 
poses, or  the  cause  that  produces  the  overflow  can  be  remedied 
or  removed  at  a  reasonable  expense,  then  the  measure  of 
damage,  to  which  the  plaintiff  is  entitled,  is  the  diminution 
in  the  value  of  the  use  of  the  property  caused  by  the  over- 
flow, up  to  the  time  of  the  trial."  **The  jury  will  say  in 
their  verdict  whether  they  award  damages  for  a  permanent 
or  a  temporary  injury."  Louisville,  H,  &  St,  L,  Ry.  Co,  v. 
Roberts,  144  Ky.  •820,  139  S.  W.   1073. 

In  an  action  against  a  railroad  company  for  damages  to 
plaintiff's  crop  by  overflow  of  water  by  reason  of  an  embank- 
ment constructed  by  the  company,  the  court  properly  told 
the  jury  that  it  was  incumbent  on  the  defendant  to  so 
construct  it  as  to  furnish  a  reasonable  exit  for  the  water  from 
such  floods  and  rainfalls  as  might  reasonably  be  eipected  to 
occur  at  any  season  of  the  year,  as  it  was  a  permanent 
structure  and  the  failure  to  so  construct  it  was  a  negligent 
construction.  MadisonvUle,  Hajrtford  dk  Eastern  R.  Co,  v. 
Thomas,  140  Ky.  143,  130  S.  W.  975. 

Where  plaintiff  sued  for  damage  to  his  land,  damages  to 
the  tiling  in  a  ditch,  and  damages  to  his  crops  by  water  from 
a  stream  which  had  been  caused  to  change  its  course  by  the 
digging  of  railroad  borrow  pits,  his  measure  of  damage  was 
a  sum  sufficient  to  restore  the  tiling  to  the  condition  it  was  in 
prior  to  the  injury,  also  the  market  value  of  the  crops 
destroyed,  and  such  further  sum  as  will  compensate  him 
either  for  the  diminution  in  the  value  of  the  use  of  the  land 
during  the  continuance  of  the  injury,  or  for  the  difference 
in  the  market  value  before  and  after  the  injury;  the  last 
element  depending  upon  whether  or  not  the  jury  believes  the 
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injury  to  be  permanent  or  temporary.  And  the  jury  should 
say  in  their  verdict  whether  the  injury  to  the  land  is  tempo- 
rary or  permanent.    7.  C\  R,  Co.  v.  Haynes,  122  S.  W.  210. 

Where  there  was  some  evidence  tending  to  show  that  the 
water  washed  wide,  deep  gullies  through  plaintiff's  land  and 
that  the  soil  was  carried  away,  such  injury  would  be  perma- 
nent, and  it  was  error  to  fail  to  instruct  on  permanent  injury 
to  the  land.     Id. 

Where  an  obstruction  causing  recurring  overflows  of  land 
is  of  a  temporary  character,  the  measure  of  damages  is  the 
diminution  in  the  value  of  the  land  for  use,  or  its  rental 
value,  and  not  the  diminution  of  its  salable  value.  CUy  of 
Richmond  v.  Gentry,  136  Ky.  319,  124  S.  W.  337,  136  Am. 
St  Eep.  255. 

Where  the  obstruction  causing  the  overflow  of  land  is  of 
&  permanent  character,  all  damages  to  such  land — past, 
present,  and  contingent — ^must  be  recovered  in  one  action.    Id. 

As  affecting  the  damages  to  be  recovered  for  overflowing 
land  by  a  structure  obstructing  a  water  course,  when  it 
would  cost  as  much  to  alter  the  structure  causing  the  obstruc- 
tion, as  to  build  it  in  the  first  instance,  and  it  is  of  a  durable 
character,  evidently  intended  to  last  indefinitely,  it  may  be 
regarded  as  ** permanent."     Id. 

''Some  confusion  seems  to  have  arisen  from  a  failure  to 
distinguish  between  a  permanent  structure  which  of  itself 
depreciates  the  market  value  of  the  adjoining  property,  or 
constitutes  a  continuing  nuisance  with  the  same  effect,  and  a 
temporary  structure  which  does  not  constitute  a  permanent 
nuisance.  Even  a  temporary  structure  may  occasionally 
work  a  permanent  injury  to  a  residence." 

''In  such  a  case,  the  correct  measure  of  damages  is  a  sum 
sufficient  to  restore  the  property  to  the  condition  it  was  in 
prior  to  the  injury  and  to  compensate  for  the  diminution  in 
the  value  of  the  use  of  the  property  during  the  continuance 
of  the  injury  and  up  to  the  filing  of  the  petition.  In  case 
the  jury  believe  the  injury  was  due  to  a  temporary  structure, 
they  will  include  in  the  diminution  in  the  value  of  the  use  of 
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the  property,  any  loss  of  profits  which  the  plaintiflf  may  have 
sustained  as  a  boarding-house  keeper,  not  exceeding,  however, 
$300  for  this  item."  Board  of  Park  Comrs.  v.  Donahue,  140 
Ky.  502,  131  S.  W.  285. 

The  measure  of  damages  to  real  property  is  the  deprecia- 
tion of  the  rental  value  of  the  property,  if  it  be  rented,  or 
if  it  is  occupied  by  the  owner,  the  diminution  in  value  of  its 
use  and  occupancy  during  the  continuance  of  the  injury, 
or  for  the  depreciation,  in  the  market  value  of  the  property 
caused  by  the  injury  complained  of,  the  last  element  depend- 
ent upon  whether  or.  not  the  jury  believe  the  injury  to  be 
permanent  or  temporary.  The  jury  should  say  in  their  ver- 
dict whether  the  injury  to  the  land  is  temporary  or  perma- 
nent; if  the  foregoing  items  of  damage  or  any  of  them  were 
shown  by  the  evidence  to  have  been  caused  by  the  negligence 
of  defendant,  as  predicated  in  instruction  (614).  7.  C,  B. 
Co.  V.  Haynes,  122  S.  W.  210;  Evmg  v.  City  of  LouisvUle, 
140  Ky.  726;  Toubbe  v.  Covingt(m,  145  Ky.  763;  City  of 
Louisville  v.  Colebum,  22  R.  64. 

In  if.  H.  &  E.  R,  Co.  V.  Oraham,  147  Ky.  604,  144  S.  W. 
737,  the  court  said:  ''An  examination  of  the  cases  decided 
by  this  court  shows  we  have  laid  down  the  following  prin- 
ciples: (1)  for  a  permanent  structure,  properly  built,  a  single 
recovery  must  be  had  for  all  damages;  (2)  for  a  structure 
unlawfully  or  negligently  built,  though  intended  to  be  perma- 
nent, recurring  recoveries  for  such  improper  or  negligent  con- 
struction, may  be  had  as  the  injuries  occur;  (3)  for  a  tem- 
porary structure,  recurring  recoveries  may  be  had  as  the 
injuries  occur;  (4)  whether  the  original  construction  was 
unlawful  or  negligent,  is  a  question  for  the  jury  under  the 
evidence  when  presented  by  the  pleading  and  the  proof  is 
conflicting.'* 

Where  the  structure  is  permanent  and  properly  constructed, 
a  recovery  once  for  all  must  be  had.  M.,  H,  cfe  E,  R,  Co,  v. 
Graham,  147  Ky.  604,  144  S.  W.  737;  L.  c&  N.  R.  Co.  v.  Orr, 
91  Ky.  109,  15  S.  W.  8,  12  Ky.  Law  Rep.  756 ;  Hay  v.  City 
of  Lexington,  114  Ky.  669,  71  S.  W.  867,  24  Ky.  Law  Rep. 
1495;  Richmond  v.  Gentry,  136  Ky.  319,  124  S.  W.  337,  136 
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AnL  St  Rep.  255;  if.,  H.  cfe  E.  R.  Co.  v.  Wiar,  144  Ky.  206, 
138  S.  W.  255. 

Where  both  plaintiff  and  defendant  treat  the  structure  as 
permanent  the  court  has  also  so  treated  it.  C,  &  0,  R,  Co. 
V.  Stein,  142  Ky.  520,  134  S.  W.  1169;  M.,  H,  &  E.  B.  Co.  v. 
Wiar,  144  Ky.  206,  138  S.  W.  255;  MadisonvUle,  H.  iSk  E.  R. 
Co.  V.  Thomas,  148  Ky.  131,  146  S.  W.  33 ;  Shrout  v.  C.  cfe  0. 
By.  Co.,  157  Ky.  1,  162  S.  W.  97;  Central  Consumers  Co.  v. 
Pinkert,  122  Ky.  720;  C.  <fe  0.  Ry.  Co.  v.  Rollins,  154  Ky.  386, 
157  S.  W.  903. 

The  construction  of  a  street  or  alley  is  of  a  permanent  char- 
acter. Town  of  Central  Covington  v.  Reiser,  122  Ky.  718,  92 
S.  W.  973,  29  B.  261. 

PERMANENT   STRUCTURE.— (Alongside   of   Railroad.) 

The  rule  applicable  to  permanent  structures  by  the  side  of 
railroad  tracks  or  overhead  bridges  does  not  apply  to  employes 
in  a  mine  who  either  walked  or  rode  slowly  behind  a  mule. 
Trosper  v.  East  Jellico  Coal  Co.,  135  Ky.  406,  122  S.  W. 
205.    See,  also.  Low  Bbukje. 

PERMANENTLY.— The  word  ''permanently,"  as  used  in 
the  call  of  the  rector— **  that  the  Rev.  G.  B.  Perry,  D.  D.,  be 
and  is  elected  permanently  to  the  rectorship  of  Grace  Church" 
— means  that  Dr.  Perry  was  called  as  the  rector  of  the  church 
for  an  indefinite  period,  and  that  it  was  intended  he  should 
continue  to  hold  the  place  until  one  or  the  other  of  the  con- 
tracting parties  should  desire  to  terminate  the  connection, 
in  which  case  the  dissatisfied  party  was  to  have  the  right 
to  be  relieved  of  further  obligations  to  the  other,  upon  fair 
and  equitable  terms,  and  after  reasonable  notice,  and  with 
the  concurrence  or  approval  of  the  ecclesiastical  authority 
of  the  diocese.    Perry  v.  Wheeler,  12  Bush,  541. 

PERMISSION. — ^Permission  given  in  writing,  for  a  stipu- 
lated valuable  consideration,  to  place  an  advertising  sign  on 
the  wall  of  a  building,  is  not  revocable  at  will.  Levy  v. 
Louisvaie  Ounmng  System,  121  Ky.  510,  89  S.  W.  528,  28 
E.  481,  1  L.  B.  A.  (N.S.)  359. 
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Where  the  Fiscal  Court  granted  permission  to  a  railroad 
company  to  build  a  track  longitudinally  in  a  public  high- 
way, it  had  authority  to  revoke  this  grant  before  the  railroad 
company  had  acquired  any  vested  rights  under  it  or  had 
exercised  the  privilege  granted.  County  of  Jefferson  v.  Louis- 
viae  dk  Interurban  R,  Co,,  155  Ky.  810,  160  S.  W.  502. 

In  an  action  in  which  the  question  was  presented  as  to 
plaintiff's  adverse  possession,  it  was  error  to  instruct  that 
although  the  plaintiff  and  her  vendors  may  have  had  the  lot 
inclosed  for  fifteen  years  continuously,  or  longer,  prior  to  the 
institution  of  this  action,  yet  if  they  should  further  believe 
that  such  possession  was  held  with  the  '^ permission"  of  defend- 
ants or  their  vendors  only,  then  the  law  is  for  the  defendants 
and  the  jury  should  so  find.  The  instruction  should  have 
been  more  specific  by  adding  after  the  words  **  permission  of 
defendants  or  their  vendors  only,"  the  following,  **and  with 
the  recognition  upon  her  part  of  the  title  or  ownership  of 
appellees  or  their  vendors."  Murphy  v.  Roney,  82  S.  W.  396, 
26  R.  634. 

PERMISSIVE    USE.— See,   also,   Passway;   Easement. 

In  determining  when  a  permissive  use  may  be  changed 
into  a  use  under  a  claim  of  right,  we  used  the  following 
language  in  Fightmaster  v.  Taylor,  147  Ky.  469:  *'The  law  is 
well  settled  that  the  permissive  use  of  a  passway  for  any 
number  of  years  does  not  deprive  the  owner  of  the  land  of 
the  right  to  close  it  at  any  time;  and,  when  the  use  is  orig- 
inally acquired  by  permission,  the  character  of  the  passway 
is  established,  and  such  use  continues  to  be  permissive  until 
something  is  done  bringing  notice  home  to  the  owner  of  the 
land  that  the  character  of  the  use  has  been  changed.  HaU 
V.  McLeod,  2  Met.  98,  74  Am.  Dec.  400;  Conyers  v.  Scott,  94 
Ky.  123;  CakUl  v.  Mwngold,  151  Ky.  156,  151  S.  W.  373." 

A  person  can  not  acquire  right  to  an  easement  by  use  so 
long  as  the  use  is  permissive.  Roland  v.  O'Neal,  122  S.  W. 
827. 

The  whole  theory  of  prescription  depends  upon  the  pre- 
sumption of  a  grant,  and  if  the  circumstances  are  such  as  to 
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ilidicate  that  the  pathway  had  been  enjoyed  as  a  mere  privilege, 
no  presumption  of  a  grant  arises.  L,  &  N.  B,  Co,  v.  Hagim, 
141  Ky.  20,  131  S.  W.  1018,  35  L.  R.  A.   (N.S.)  189. 

Where  one  is  given  permission  to  pass  over  the  lands  of 
another  he  acquires  no  rights  by  reason  of  any  number  of 
years'  use  thereof.    Boyd  v.  Morris,  106  S.  W.  867,  32  R.  642. 

The  mere  fact  that  the  owner  of  the  servient  estate  never 
gave,  and  the  persons  using  the  passway  never  asked  per- 
mission to  do  so,  is  not  in  itself  suflScient  to  overcome  the 
presumption  in  their  favor  arising  from  the  long  continued 
use  of  the  passway.  C<ihill  v.  Mangold,  151  Ky.  156,  151 
S.  W.  373. 

A  passway  will  be  regarded  as  permissive  where  it  has  been 
so  treated  by  both  the  parties,  although  it  has  been  used  for 
ft  great  many  years,  and  where  the  use  is  permissive,  no  right 
is  acquired,  however  long  the  use  may  be  continued.  DriskUl 
V.  Morehead,  147  Ky.  107,  143  S.  W.  758. 

PERMIT.— #Upon  the  trial  of  appellant  under  an  indict- 
ment for  suffering  and  permitting  gaming,  the  court  should 
have  instructed  the  jury,  defining  the  words  ** suffer"  and 
"permit"  as  used  in  the  statute  and  in  the  indictment  to 
mean  that  the  defendant  must  have  suffered  or  permitted  the 
game  with  the  knowledge  that  money  or  property  was  bet,  won, 
or  lost,  or  that  the  evidence  must  show  some  fact  or  circum- 
stance from  which  the  jury  might  infer  such  knowledge.  Buinr- 
nett  V.  Com.,  99  S.  W.  237.  30  R.  491. 

The  word  "permit/'  with  an  infinitive,  is  defined  as  mean- 
ing to  authorize  or  give  leave,  as  in  the  familiar  quotation, 
"Thou  art  permitted  to  speak  for  thyself."  McHerury  v. 
Winstcm,  105  Ky.  310. 

The  word  "permit"  means  to  resign;  to  allow;  to  suffer; 
to  put  up  with;  not  to  prohibit.  Murphy  v.  Boney,  82  S.  W. 
396. 

In  an  instruction  in  a  prosecution  of  defendant  for  keeping 
a  disorderly  house,  held  that  the  use  of  the  word  "suffer"  was 
in  place  of  "permit"  or  "consent,"  and  implies  in  the  con- 
nection in  which  it  is  used  a  knowledge  of  improper  conduct 
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of  those  who  met  at  his  house  or  on  his  premises  and  an 
acquiescence  in  the  same,  and  therefore  not  misleading  to  the 
jury.     Olackman  v.  Com,,  2  Ky.  Opin.  251. 

PERPETRATION  OF  THE  FRAUD.— Land  sold  under 
execution  was  purchased  by  creditors  of  the  execution  debtor, 
and  they  immediately  transferred  their  bids  to  the  debtor's 
sister  in  consideration  of  payments  made  by  her  with  money 
of  the  debtor,  and  two  years  later  a  sheriflf's  deed  was  executed 
to  the  sister.  Held,  that  the  ''perpetration  of  the  fraud'' 
within  ten  years  of  which,  under  the  statute,  a  suit  by  cred- 
itors to  set  aside  the  sheriff's  deed  on  account  of  the  fraud 
must  be  brought,  was  at  the  time  of  the  transfer  of  the  bids, 
and  not  at  the  time  of  the  deed's  execution.  Pearson,  Bob- 
erts  &  Co.  V.  WesterfieJd,  30  S.  W.  875,  17  E.  224. 

PERPETUATION  OF  TESTIMONY.— Mode  of  perpetua- 
tion  of  testimony  is  provided  by  Civil  Code,  Sec.  610,  et  seq. 

PERPETUAL  SUCCESSION.- A  provision  in  the  charter 
that  the  corporation  ** shall  have  perpetual  succession"  does 
not  plainly  express  an  intent  not  to  reserve  power  to  amend 
or  repeal  the  charter.  C.  &  O.  R,  Co.  v.  Barren  Co,  Ct,,  10 
Bush,  608. 

PERPETUITIES.— '* The  absolute  power  of  alienation  shall 
not  be  suspended,  by  any  limitation  or  condition  whatever, 
for  a  longer  period  than  during  the  continuance  of  a  life 
or  lives  in  being  at  the  creation  of  the  estate,  and  21  years 
and  10  months  thereafter."    Ky.  Stats.   (1915),  Sec.  2360. 

The  test  for  determining  the  existence  of  a  perpetuity, 
is  not  whether  the  event  or  contingency  named  upon  which  the 
estate  devised  may  vest  in  the  ultimate  takers  does  happen 
or  may  happen,  but  whether  it  is  possible  that  it  might  not 
happen  within  that  time.  If  it  is  possible  that  the  event  or 
contingency  upon  which  the  estate  will  finally  vest  may  not 
happen  within  the  limit  prescribed  by  the  rule  against  per- 
petuities, so  much  of  the  instrument  is  void  as  relates  to'  this 
remote    event    or    contingency.    A    possible    perpetuity    is    a 
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perpetuity  denounced  by  the  statute.  Curd's  Trustee  v.  Curd, 
163  Ky.  472,  173  S.  W.  1148;  Tyler  v.  Fidelity  dk  Columbia 
Trust  Co,,  158  Ky.  280,  164  S.  W.  939. 

To  prevent  estates  from  being  locked  up  forever  from  com- 
mercial and  social  purposes,  Sec.  2360  of  the  Kentucky  Stat- 
utes has  forbidden  perpetuities,  and  fixed  a  period  during  the 
continuance  of  a  life  or  lives  in  being  at  the  creation  of  the 
estate  and  twenty-one  years  and  ten  months  thereafter, 
beyond  which  no  one  is  allowed  to  direct  how  his  estate  shall 
devolve;  and  this  rule  applies  equally  to  real  and  personal 
estate.     Curd's  Trustee  v.  Curd,  163  Ky.  472,  173  S.  W.  1148. 

Tinder  the  rule  against  the  creation  of  perpetuities,  the 
validity  of  any  future  estate  depends  upon  the  certainty  of 
its  vesting  within  the  described  period,  and  this  certainty 
must  exist  at  the  time  of  the  creation  of  the  estate;  the  estate 
will  be  void  when  the  certainty  does  not  exist  at  the  time  of 
the  creation,  although  subsequent  events  so  happen  that  the 
estate  could  vest  after  that  period.  Tyler  v.  Fidelity  &  Colum^ 
hia  Trust  Co,,  158  Ky.  280,  164  S.  W.  939. 

A  devise  by  which  an  estate  was  held  in  trust  during  the 
life  of  the  testator's  son,  and  after  his  death  to  be  held  in  like 
trust  until  the  death  of  the  testator's  last  surviving  grand- 
child, the  fee  to  be  then  divided  equally  between  the  testator's 
great-grandchildren  or  their  descendants,  violates  the  statute 
against  perpetuities,  and  is  void.  Tyler  v.  Fidelity  &  Colum- 
bia Trust  Co.,  158  Ky.  280,  164  S.  W.  939. 

In  applying  the  rule  against  perpetuities  it  is  an  invariable 
rule  that  regard  is  to  be  had  for  possible  and  not  merely  the 
actual  events;  that  is,  to  render  future  estates  valid  they 
must  be  so  limited  that  in  every  possible  contingency  they 
will  vest  within  the  statutory  period.  Tyler  v.  Fidelity  & 
Columbia  Trust  Co.,  158  Ky.  280,  164  S.  W.  939. 

A  clause  in  a  deed  executed  in  1896,  forbidding  the  aliena- 
tion of  the  land  prior  to  1950,  is  invalid,  being  in  violation 
of  Ky.  Stats.,  Sec.  2360.  Saulsberry  v.  Saulsberry,  140  Ky. 
608,  131  S.  W.  491. 

In  determining  whether  the  statute  is  violated,  the  test  is 
not  whether  circumstances  might  turn  out  so  as  to  save  the 
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validity  of  the  limitation,  but  whether  they  could  so  turn 
out  as  to  render  the  limitation  void;  for  the  limitation  is  valid 
from  the  beginning  and  for  the  full  time,  under  all  condi- 
tions, or  not  at  all.    Id. 

A  bequest  in  trust  for  masses  for  the  repose  of  testator's 
soul  was  valid,  being  enforcible  on  application  by  the  heirs, 
and  was  not  void  as  a  private  trust,  contravening  the  doctrine 
of  perpetuities.  Coleman  v.  O'Leary,  114  Ky.  388,  70  S.  W. 
1068,  24  R.  1248. 

Under  the  rule  provided  by  the  statute  against  the  creation 
of  perpetuities  the  validity  of  a  devise  creating  a  future  estate 
depends  upon  the  certainty  of  its  vesting  within  the  prescribed 
period.  This  certainty  must  exist  at  the  time  of  the  creation 
of  the  estate,  and  is  not  aflfected  by  subsequent  events.  Brown 
V.  Columbia  Firumce  &  Trust  Co,,  123  Ky.  775,  97  S.  W.  421, 
30  R.  110. 

Where  testator  devised  certain  property  to  his  cousins  for 
life,  remainder  to  the  survivor,  and  then  over  to  others,  and 
declared  that  the  same  should  never  be  sold,  such  provision 
was  void  in  so  far  as  it  attempted  to  prohibit  a  sale  after 
the  vesting  of  the  estate  in  the  remaindermen,  under  Ky. 
Stats.,  Sec.  2360,  providing  that  the  absolute  power  of  aliena- 
tion shall  not  be  suspended  for  more  than  the  life  or  lives 
in  being  at  the  creation  of  the  estate  and  twenty-one  years 
and  ten  months  thereafter.  Morton's  Guardian  v.  Morton, 
120  Ky.  251,  85  S.  W.  1188,  27  R.  661. 

A  devise  undertakes  to  suspend  the  absolute  power  of  aliena- 
tion for  a  longer  period  than  a  life  or  lives  in  being  at  the 
creation  of  the  estate,  and  twenty-one  years  and  ten  months 
thereafter,  in  violation  of  the  statute  against  perpetuities,  if 
it  forbids  alienation  for  a  longer  period  than  twenty-one  years 
and  ten  months  after  the  life  or  lives  in  being  at  the  creation 
of  the  estate  may  possibly  end.  Coleman  v.  Colem/m,  65  S.  W. 
832,  23  R.  1476. 

Where  property  is  devised  to  a  board  of  education  to  be 
held,  invested,  and  managed  as  other  funds  held  by  the  board 
are  invested  and  managed,  the  restriction  that  only  the  interest 
should  be  used,  and  the  principal  kept  and  invested,  does  not 
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show  any  purpose  or  intention  that  the  identical  property 
should  be  preserved,  and  such  bequest  is  not  void  as  a  per- 
petuity under  Ky.  Stats.,  Sec.  2360.  Pullins  v.  Board  of 
Educatioth  78  S.  W.  457,  25  R.  1715. 

Under  Sec.  317,  Ky.  Stats.,  a  trust  for  educational  purposes 
is  not  void  as  being  in  perpetuity.    Id. 

In  a  devise  to  a  daughter  for  life  with  remainder  to  her 
children  bom  or  to  be  bom,  a  limitation  that  the  property 
shall  go  to  the  testator's  collateral  kindred  upon  the  death  of 
all  the  grandchildren  without  issue,  is  void  on  the  ground 
that  the  limitation  is  within  the  statute  against  perpetuities. 
BeaU  V.  WiUon,  146  Ky.  646,  143  S.  W.  55. 

Any  limitation  which  provides  for  the  vesting  of  an  estate 
at  a  period  beyond  the  life  or  lives  in  being  and  twenty-one 
year*  and  ten  months  thereafter,  is  violative  of  the  provisions 
of  the  statute  against  perpetuities,  and  hence,  inoperative  and 
void,  and  has  the  effect  of  creating  a  fee  in  the  last  person 
who,  under  the  statute,  is  authorized  to  take  it.  Miller  v. 
MUUr,  151  Ky.  563,  152  S.  W.  542,  and  cases  cited. 

A  restriction  of  alienation  during  the  lifetime  of  the 
grantor  is  neither  unreasonable  nor  in  violation  of  Sec.  2360, 
Kentucky  Statutes,  condemning  a  restriction  of  alienation  in 
perpetuity.  Pond  Creek  Coal  Co.  v.  Bunyan,  161  Ky.  64,  170 
S.  W.  501. 

That  a  trust  to  one  person  for  life  and  to  her  children  at 
her  death,  and  if  she  left  no  children  or  grandchildren  then 
to  a  charity,  provided  for  accumulation  of  interest  on  the  fund 
during  the  life  of  the  first  taker,  did  not  render  it  violative 
of  the  rule  against  perpetuities.  Kasey  v.  Fidelity  Trust  Co., 
131  Ky.  609,  115  S.  W.  739. 

A  devise  to  A.  for  life,  and  after  death  to  B.,  and  if  B. 
should  die  without  children  then  to  four  other  named  kins- 
men, or  to  their  children  if  the  parent  should  be  dead,  and 
if  no  children,  to  the  survivors  of  the  four  devisees,  is  not 
a  perpetuity  prohibited  by  Sec.  27,  Art.  1,  Chap.  63.  Davis 
V.  Buford,  8  B.  693. 

The  trust  established  by  the  Shakers'  ** covenant"  is  not 
void  as  being  a  perpetuity,  for  where  a  trust  is  for  a  charitable 
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use  its  being  a  perpetuity  is  no  objection  to  it.  Oaes  v.  WU- 
Jiite,  2  Dana,  176. 

Under  Sec.  2360,  Ky.  Stats.,  providing  that  the  alienation 
of  land  shall  not  be  suspended  ''for  a  longer  period  than 
during  the  continuance  of  a  life  or  lives  in  being  at  the 
creation  of  the  estate  and  twenty-one  years  and  ten  months 
thereafter,"  a  will  directing  the  testator's  estate  to  be  kept 
in  trust  for  forty  years,  and  then  divided  equally  among 
his  living  children,  or  the  issue  of  his  children,  is  void,  and 
the  estate  passed  under  the  statute  of  descent  and  distribu- 
tion.   Stevens  v.  Stevens,  54  S.  W.  835,  21  E.  1315. 

A  deed  conveying  land  to  a  turnpike  company  for  a  toll- 
house and  providing  that  when  the  house  should  cease  to  be 
used  for  such  purpose  the  land  anii  building  should  revert 
to  certain  persons  named,  did  not  create  a  perpetuity  in  viola- 
tion of  Ky.  Stats.,  Sec.  2360,  since  the  grantee  might  at  any 
time  with  the  sale  of  its  turnpike  convey  the  use  of  the  toll- 
house and  ground  to  its  vendee,  and  under  Sec.  2359  the 
reversioners  might  at  pleasure  sell  their  reversionary  interest. 
Patterson  v.  Patterson,  135  Ky.  339,  122  S.  W.  169. 

Civil  Code,  Sec.  491,  provides  for  sales  of  land  for  reinvest- 
ment by  the  owner  of  a  particular  estate  or  freehold  in  pos- 
session, where  there  is  a  reversion  or  remainder  either  vested 
or  contingent.  Sec.  492,  Subsec.  1,  provides:  '*No  sale  shall 
be  ordered  if  forbidden  by  the  deed,  will,  or  contract  under 
which  the  property  is  held.''  Held,  that  a  deed  providing 
that  **a  sale  of  said  real  estate  for  reinvestment  is  hereby 
forbidden"  does  not  create  a  perpetuity,  and  is  not  invalid. 
Cherumlt  v.  Burgess,  93  S.  W.  664,  29  R.  569. 

Where  a  will  creating  a  trust  postpones  the  vesting  of  the 
estate  beyond  the  statutory  period  of  limitation,  the  trust 
created  is  void,  and  the  estate  devised  must  be  treated  and 
administered  as  intestate  property.  Fidelity  Trust  Co.  v. 
Lloyd,  78  S.  W.  896,  25  R.  1827. 

PERSON. — It  is  provided  in  Civil  Code,  Sec.  732,  that  in 
construing  the  provisions  of  the  Code,  unless  a  different  inten- 
tion be  expressed,  or  be  shown  by  the  context,  the  word  ''per- 
son" includes  a  corporation. 
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It  is  provided  in  Ky.  Stats.,  Sees.  446,  457,  that  in  the 
ecmstruetion  of  statutes  **the  word  *  person'  may  extend  and 
be  applied  to  bodies  politic  and  corporate,  societies,  communi- 
ties, and  the  public  generally,  as  well  as  individuals,  partner- 
ships, persons  and  joint  stock  companies.  The  words  'corpora- 
tion,' *  company,'  may  be  construed  as  including  any  corpora- 
tion, company,  person,  persons,  partnership,  joint  stock  com- 
pany or  association." 

It  is  provided  in  Ky.  Stats.,  Sees.  446,  457,  that  in  the  con- 
struction of  statutes  **a  word  importing  the  singular  number 
only  may  extend  and  be  applied  to  several  persons  or  things, 
as  well  as  to  one  person  or  thing,  and  a  word  importing  the 
plural  number  only  may  extend  and  be  applied  to  one  person 
or  thing  as  well  as  to  several  persons  or  things." 

It  is  provided  in  the  game  law  of  1912  that  ''The  words  sell 
and  sale  as  used  in  this  Act  shall  be  construed  as  meaning 
any  sale  of  or  offering  to  sell  or  having  in  possession  with 
intent  to  sell,  use  or  dispose  of  the  same  contrary  to  law. 
The  word  person  shall  be  deemed  to  include  partnerships, 
associations  and  incorporations  and  no  violation  of  any  pro- 
vision of  this  Act  or  any  other  law  of  this  State  relating  to 
fish  or  game  shall  be  excused  for  the  reason  that  the  prohib- 
ited act  was  done  as  the  agent  or  employe  of  another.  Nor 
that  it  shall  be  committed  by  or  through  an  agent  or  employes 
of  the  person  charged.  The  word  possession  shall  be  deemed 
to  include  both  actual  and  constructive  possession  as  well 
as  the  control  of  the  article  referred  to."  Acts  1912,  p.  163«; 
Ky.  Stats.   (1915),  Sec.  1954c. 

It  is  provided  in  the  Tenement  House  Act  that  for  the  pur- 
poses of  that  Act  the  singular  number  includes  the  plural 
number,  and  the  word  "person"  includes  a  corporation.  Acts 
1912,  p.  573;  Ky.  Stats.  (1915),  Sec.  3037^. 

"The  word  'person'  as  used  in  this  Act  (Liquor  Shipping 
Act)  shall  be  deemed  to  include  any  individual,  firm,  copart- 
nership, or  corporation  or  any  combination  of  individuals." 
Acts  1914,  p.  28;  Ky.  Stats.  (1915),  Sec.  25696,  Subsec.  6. 

A  corporation  as  well  as  an  individual  may  institute  pro- 
ceedings under  Laws  1904,  page  311,  Chap.   126,   permitting 
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a  person  to  condemn  a  right-of-way  over  land  of  another, 
where  necessary  for  the  purpose  of  marketing  the  products 
of  his  soil,  since  the  act  makes  no  distinction  between  natural 
and  artificial  persons;  and  a  foreign  corporation  is  an  artificial 
person  no  less  than  a  home  corporation.  Kirk-Christy  Co.  v. 
Amer.  Assn.,  128  Ky.  608,  108  S.  W.  232,  32  R.  1177. 

Corporations  are  persons  within  the  due  process  of  law  and 
equal  protection  of  the  laws  provision  of  the  Constitution  of 
the  United  States.  Covington  &  Lex.  T.  P.  R.  Co.  v.  Sandr 
ford,  164  U.  S.  578. 

A  corporation  is  **a  person'*  within  the  meaning  of  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United  States, 
and  no  State  can  deny  to  any  corporation  the  equal  protection 
of  the  laws.  And  corporations  are  also  embraced  by  our 
bill  of  rights,  which  guarantees  to  all  persons  equal  rights 
under  the  law.  But  these  provisions  do  not  affect  the  police 
power  of  the  State.  Schoolcraft  v.  L.  &  N.  B.  Co.,  92  Ky.  233, 
13  R.  517. 

Sec.  772,  Ky.  Stats.,  requiring  railroad  companies  to  pro- 
vide water  closets  at  passenger  stations  applies  to  railroad 
receivers,  it  being  provided  by  Sec.  457,  Id.,  that  the  words 
** corporation"  and  ''company,''  may  be  construed  as  includ- 
ing any  ''person."  Com.  v.  Felton,  107  Ky.  330,  53  S.  W. 
1046,  21  R.  1039. 

Under  Sec.  208,  Ky.  Constitution,  providing  that  "the 
word  corporation  as  used  in  this  Constitution  shall  embrace 
joint  stock  companies  and  associations,"  and  Sec.  457,  Ky. 
Stats.,  providing  that  "the  words  'corporation,'  'company,' 
may  be  construed  as  including  any  corporation,  company,  per- 
son, persons,  partnership,  joint  stock  company,  or  association" 
— an  association  of  three  thousand  members  will  be  treated  as 
a  quasi  corporation  for  the  purpose  of  service  of  process. 
Adams  Express  Co.  v.  Schofield,  111  Ky.  832,  64  S.  W.  903, 
23  R.  1120. 

Sec.  4701,  Ky.  Stats.,  which  requires  that  the  claim  of 
"any  person"  against  the  State  treasury  shall  be  credited 
upon  any  debt  which  he  may  owe  the  Commonwealth,  so  far 
as  may  be  required  to  liquidate  such  debt,  applies  to  claims 
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of  clerks  of  Circuit  Courts;  there  being  no  reason  of  public 
policy  forbidding  the  application  of  the  statute  to  that  class 
of  officers.    Stone  v.  Maya,  55  S.  W.  700,  21  R.  1559. 

A  cori)oration  as  well  as  an  individual  may  institute  pro- 
ceedings under  Laws  1904,  page  311,  Chap.  126,  permitting  a 
person  to  condemn  a  right-of-way  over  land  of  another,  where 
necessary  for  the  purpose  of  marketing  the  products  of  his 
soil,  since  the  act  makes  no  distinction  between  natural  and 
artificial  persons;  and  a  foreign  corporation  is  an  artificial 
person  no  less  than  a  home  corporation.  Kirk-Christy  Co.  v. 
American  Assn.,  128  Ky.  668,  108  S.  W.  232,  32  R.  1117. 

A  general  law  leoncerning  persons  may  include  artificial 
as  well  as  natural  persons.  The  United  States,  each  State, 
and  each  county  is  in  law  a  corporation.  Louisville  v.  Com., 
1  Duv.  295. 

A  woman  is  a  ''person"  and  so  is  a  corporation  within  the 
eotntemplation  of  the  Fourteenth  Amendment  to  the  Federal 
Constitution,  and  entitled  to  the  equal  protection  of  the  laws. 
COrriihers  v.  City  of  Shelbyville,  126  Ky.  769,  104  S.  W.  744, 
31  R.  1166. 

A  corporation  (bank  and  trust  co.)  oi^anized  under  Sees. 
606,  611,  Ky.  Stats.,  providing  that  it  may  be  appointed  and 
act  as  guardian,  executor  and  administrator,  and  its  capital 
stock  shall  be  considered  as  the  only  security  required  for 
the  performance  of  its  duties,  may  be  appointed  by  the  County 
Court  of  the  county  in  which  it  is  located  as  public  adminis- 
trator under  Ky.  Stats.,  Sec.  3903,  providing  that  **the  County 
Court  shall  appoint  some  discreet,  fit  person  to  act  as  admin- 
istrator of  decedents'  estates."  L.  &  N.  R.  Co,  v.  Herndon, 
126  Ky.  589,  104  S.  W.  732,  31  R.  1050. 

Corporations-  can  not  be  indicted  for  offenses  which  derive 
their  criminality  from  evil  intention,  or  which  consist  in  a 
violation-  of  those  social  duties  which  appertain  to  men  and 
subjects.  They  can  not  be  guilty  of  treason  and  felony; 
of  perjury  or  offenses  against  the  person.  Com.  v.  /.  C.  R. 
Co,,  152  Ky.  320,  153  S.  W.  450. 

"We  are  aware  that  Sec.  457,  Kentucky  Statutes,  declares 
that  the  word  *  person'  may  extend  and  be  applied  to  bodies 
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politicr  and  corporate,  societies,  communities^  and  the  public 
generally,  as  well  as  individuals,  partnerships,  persons  and 
joint  stock  companies.  But  in  a  case  of  homicide,  though  it 
be  involuntary  manslaughter,  it  would,  we  think,  be  giving 
the  word  *  person'  a  tortured  meaning  to  say  that  it  includes 
a  corporation.  The  word  person  may  include  in  its  meaning 
a  corporation,  but  it  does  not  in  all  cases  necessarily  do  so. 
Besides,  as  in  homicide  of  whatever  degree,  there  must  be  a 
killing  by  one  person  of  another  person,  the  word  'another' 
can  only  mean  another  member  of  the  same  class  as  the  slayer, 
and  a  corporation,  though  a  'person'  in  law,  is  but  an  artificial 
person,  and,  therefore,  not  of  the  class  to  which  the  person 
slain  belongs."  Com.  v.  I.  C.  B.  Co.,  152  Ky.  320,  153  S. 
W.  459. 

By  the  word  ''person"  in  a  homicide  case  is  meant  a  human 
being.  So,  in  homicide  of  whatever  degree,  there  must  be  a 
killing  by  one  human  being  of  another  human  being.  The 
person  doing  the  killing  and  the  person  killed  must  be  of  the 
same  class,  viz. :  human  beings.  Com.  v.  I.  C.  B.  Co.,  152  Ky. 
320,  153  S.  W.  459. 

A  corporation,  though  for  some  purposes  a  person  in  law, 
is  but  an  artificial  person.    Id. 

Under  Crim.  Code,  Sec.  193,  providing  that  the  court  may, 
for  sufficient  cause,  designate  some  other  person  than  the 
sheriff  to  summon  petit  jurors,  it  is  not  error  for  the  court, 
in  a  criminal  cause,  to  designate  two  persons  other  than  the 
sheriflf  to  summon  petit  jurors,  it  appearing  that  such  desig- 
nation was  made  after  the  regular  panel  had  been  exhausted. 
Boherts  v.  Com.,  94  Ky.  499,  15  B.  342. 

Under  Ky.  Stats.,  Sec.  4213,  providing  that  "any  person 
whose  license  has  been  canceled  shall  not  be  granted  another 
license  for  twelve  months  thereafter,"  where  a  license  to 
sell  whisky  by  the  quart  was  granted  to  Lewis  &  Potter  as  a 
firm,  and  while  the  firm  held  the  license.  Potter,  one  of  the 
firm,  was  convicted  of  selling  whisky  to  a  minor  more  than 
once,  for  which  their  license  was  revoked,  Lewis,  the  other 
member  of  the  firm,  was  properly  refused  a  license  for  twelve 
months  thereafter.    The  fact  that  Lewis  had  an  interest  In  the 
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license  revoked  was  a  bar  to  his  application  for  another 
license  within  twelve  months  succeeding  the  revocation.  Levris 
y.  Com.,  140  Ky.  554,  131  S.  W.  392. 

The  rule  that  the  same  person  can  not  maintain  more  than 
one  action  against  the  same  defendant  on  the  same  cause 
of  action  applies  to  the  Commonwealth  as  well  as  to  other 
litigants.  B.  F.  Johnson  Pub.  Co.  v.  Com.,  97  S.  W.  749, 
30  B.  148. 

Corporations  as  ''persons''  with  respect  to  criminal  respon- 
sibility.   See  note  on  this  subject  in  2  B.  R.  C.  243. 

Corporations  as  persons,  within  Fourteenth  Amendment. 
See  notes  on  this  subject  in  10  L.  R.  A.  129,  14  L.  R.  A.  585, 
60  L.  R.  A.  330. 

It  is  provided  in  Negotiable  Inst.  Law,  Ky.  Stats.  (1915), 
Sec.  37206,  Subsec.  190,  that,  unless  the  context  otherwise 
requires,  the  word  ** person'*  includes  a  body  of  persons, 
whether  incorporated  or  not. 

A  stockholder  in  a  corporation  may  testify  in  chief  for  the 
corporation  after  persons  having  no  interest  in  the  corpora- 
tion have  given  their  testimony  in  chief  in  its  behalf,  as  the 
word  "person"  as  used  in  Subsec.  4  of  Sec.  606,  Civil  Code, 
is  to  be  regarded  as  synonymous  with  party  to  the  action. 
Western  District  Warehouse  Co.  v.  Hayes,  97  Ky.  16,  29  S. 
W.  738,  16  R.  763. 

PERSON. — Body.  Where,  in  an  action  for  damages  for 
personal  injury,  plaintiff's  petition  alleged  that  she  ''was 
greatly  injured  in  her  person,  and  the  muscles  of  her  shoulder 
were  greatly  torn  and  lacerated,  and  she  was  greatly  bruised 
in  her  person,  especially  in  her  arms  and  side,"  and  defend- 
ant made  no  motion  requiring  plaintiff  to  make  her  allegation 
more  specific,  but  filed  an  answer  denying  that  the  plaintiff 
was  injured  as  alleged,  or  at  all,  it  was  proper  to  permit 
the  plaintiff  to  prove  injury  to  her  spinal  cord  and  her  eyes, 
as  evidence  of  injury  to  her  spinal  cord.  L.  (&  N.  R.  Co.  v. 
Richmond,  67  S.  W.  25,  23  R.  2394.  See,  also.  Injuries  to 
THE  Person. 

PERSON  ACCRIEVED. — See  Party  Aggribved. 
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PERSON  ENTITLED  TO  SAME.— Lien*  retained  in  deed 
to  secure  purchase  notes  may  be  released  by  grantor,  thongh 
he  had  previously  assigned  such  notes  or  part  of  them  to  a 
third  person.  As  between  a  purchaser  without  notice  and  the 
assignee  the  former  occupies  the  better  position,  and  the  latter 
can  not  assert  his  lien  against  him.  Summers  v.  Kilgus,  14 
Bush,  449. 

*'By  the  person  entitled  to  same,"  as  used  in  Sec.  12,  Chap. 
24,  Gen.  Stats.,  is  meant  the  person  who  appears  on  record 
to  be  entitled  to  the  lien,  or,  since  the  act  of  1876  providing 
for  registration  of  lien  notes,  the  person  who  appears  from 
such  register  to  be  the  assignee.    Id. 

PERSON  FURNISHING  MATERIAL.— One  who  rents  a 
hoisting  engine  to  a  contractor  for  use  in  the  construction 
of  a  sewer  is  not  entitled  to  a  mechanic's  lien  under  the  stat- 
ute for  the  rent  of  the  engine.  Henry  Bickel  Co,  v.  National 
Surety  Co,,  156  Ky.  695,  161  S.  W.  1113.       . 

PERSON  INTRUSTED  WITH  THE  CUSTODY.— Ky. 

Stats.,  Sec.  1476,  making  it  a  felony  for  any  **  person  intrusted 
with  the  eustody  of  any  ballot"  to  mutilate  or  place  any 
distinguishing  mark  on  it,  when  considered  in  connection  with 
Sec.  1591,  providing  that  this  chapter  be  liberally  construed 
so  as  to  prevent  the  evasion  of  its  prohibitions  and  penalties 
by  shift  or  device,  and  Sec.  459,  that  there  shall  be  no  dis- 
tinction in  the  construction  of  statutes  between  criminal  or 
civil  and  penal  enactments,  but  all  statutes  should  be  con- 
strued with  a  view  to  carrying  out  the  intention  of  the  Legis- 
lature, includes  within  the  terms  **  person  intrusted  with  the 
custody  and  control  of  any  ballot"  the  inspector  appointed  to 
witness  the  count  of  the  ballots  and  see  that  it  is  properly 
made,  to  do  which  he  must  be  present  in  the  room  with  the 
election  officers  and  inspect  the  ballots.  Com,  v.  Ooulet,  137 
Ky.  464,  125  S.  W.  1083. 

A  third  person  permitted  by  the  officers  of  election  to 
inspect  a  ballot,  or  who  by  force  took  a  ballot  within  his  con- 
trol, is  a  ** person  having  custody  or  control"  of  a  ballot, 
within  the   meaning   of  Ky.    Stats.,   Sec.   1476,  making  it  a 
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felony  for  any  person  intrusted  with  the  custody  or  control 
of  a  ballot  to  mutilate  or  place  distinguishing  marks 
thereon.    Id. 

PERSON  NOT  OTHERWISE  A  PARTY.— For  note  on 
indiyidual  partner  who  indorses  note  made  by  firm  as  **a 
person  not  otherwise  a  party"  to  the  instrument,  within 
miiform  negotiable  instrument  law,  see  52  L.  R.  A.  (N.S.)  225. 

PERSON  OF  COLOR.— Who  is  a  negro,  mulatto,  or  per- 
son  of  color  within  statutes  not  specifically  defining  same. 
See  note  on  this  subject  in  31  L.  R.  A.   (N.S.)   180. 

PERSON  UNDER  DISABILITY.— In  an  action  to  set  aside 
a  judgment  a  general  statement  that  the  proceedings  were 
against  **a  person  under  disability,"  without  any  facts  show- 
ing disability,  was  a  mere  statement  of  a  conclusion.  Machen 
V.  Bemheim,  93  S.  W.  621,  29  R.  427. 

PERSONS    INTERESTED.— See,    also.    Interested    Per- 

SONS. 

Creditors  are  ''persons  interested"  within  the  meaning  of 
Ky.  Stats.,  Sees.  4856  and  4867,  and  therefore  have  the  right 
to  contest  a  will.  Mullins  v.  Fid,  &  Dep.  Co.  of  Bait,  100  S. 
W.  256,  30  R.  1077. 

Purchasers  frcrm  an  heir  of  a  testator  may  resist  the  pro- 
bating of  his  will;  they  being  ** persons  interested,*'  within  Ky. 
Stats.,  Sees.  4856-4861,  making  such  persons  proper  or  neces- 
sary parties  to  probate  proceedings.  Foster  v.  Jord<m,  130 
Ky.  445,  113  S.  W.  490. 

A  surety  being  a  ** person  interested"  may,  under  the 
statute,  maintain  his  action  against  his  principal,  who  seeks  to 
prefer  a  creditor  other  than  the  person  to  whom  the  surety 
is  bound.    McKee  v.  Scobee,  80  Ky.  124,  3  R.  680. 

If  an  insolvent  heir  of  the  testator  connives  with  others, 
or  by  his  own  act  alone  has  a  spurious  will  presented  for 
probate,  or  acquiesces  in  the  probating  of  such,  whereby  a 
frand  would  be  worked  upon  his  creditors,  such  creditors, 
even  though  their  claims  are  not  reduced  to  judgment,  should 
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be  allowed  to  Appeal  from  an  order  probating  the  will,  where 
the  insolvent  heir  does  not  appeal.  They  are  "interested  in 
the  probate,*'  in  the  language  of  Ky.  Stats.,  Sec.  4869.  Brooks 
V.  Paine,  90  S.  W.  600,  28  B.  857. 

PERSONS  OF  UNSOUND  MIND.— Persons  of  unsound 
mind  means  those  judicially  so  found.  These  general  rules 
in  regard  to  persons  of  unsound  mind  are,  by  the  language 
of  the  Code,  made  to  apply  only  to  such  persons  as  are 
judicially  found  to  be  so  and  the  court  will  not  presume 
parties  to  be  either  infants  or  non  compos  mentis,  unless  it  so 
appears  or  is  so  stated  in  the  pleadings.  Cecil's  Committee 
V.  CecU,  149  Ky.  605,  149  S.  W.  965. 

Under  Subsec.  3,  Sec.  35,  Code,  a  person  of  unsound  mind 
having  no  committee  may  sue  by  his  next  friend;  and  the 
expression,  ** person  of  unsound  mind,"  as  used  in  that  section, 
embraces  not  only  lunatics  but  persons  whose  minds  have 
become  so  impaired  by  diseiuse  or  other  cause  as  to  be  unable 
to  take  care  of  their  own  interests?  Howard  v.  Howard,  87 
Ky.  616,  10  R.  476. 

PERSONS  SEEKING  EMPLOYMENT.— If  U  S.  Com- 
piled  Statutes  1901,  p.  3210,  which  makes  it  a  criminal  offense 
for  an  interstate  carrier  tot  require  «ny  *' employe"  or  ** per- 
son seeking  employment"  to  enter  into  an  agreement  not  to 
become  a  member  of  any  labor  organization,  should  be  &3sumed 
to  be  constitutional,  and  to  give  a  right  to  a  civil  remedy, 
this  remedy  would  be  confined  to  ''employes"  and  ''persons" 
seeking  employment,  and  not  to  labor  orgianizations.  Order 
of  Railroad  Telegraphers  v.  L,  &  N.  B.  Co.,  148  Fed.  437. 

PERSONS  WITH  A  FAMILY.— See  Houseoskper. 

PERSONAL  ATTENDANCE.— Civil  Code,  Sec.  556,  applies 
only  to  witnesses  within  the  jurisdiction  of  the  court.  The 
court  is  without  power  to  compel  the  personal  attendance 
of  a  witness  from  another  State,  and  may  properly  decline  to 
enter  an  order  to  that  effect  JEfey  v.  Emerson,  142  Ky.  767, 
135  S.  W.  294. 
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PERSONAL  BAGCACE.— In  general  the  measure  of  dam- 
age for  loss  of  baggage  is  the  value  thereof,  without  regard 
to  extra  expense  incurred  on  account  of  such  loss,  unless  it 
was  within  the  contemplation  of  the  parties;  and  the  owner 
ean  not  recover  for  expense  of  searching  for  it  in  addition  to 
its  value,  nor  attorney's  fees  in  bringing  the  action.  But  the 
value  of  personal  baggage  is  to  be  determined  by  what  it  is 
worth  to  the  owner,  and  not  what  it  would  bring  on  the 
marictt.    L,  d;  N.  B.  Co.  v.  MiUer,  156  Ky.  677,  162  S.  W.  73. 

PERSONAL  DISCOMFORT.— Services  in  caring  for  one 
affected  with  a  loathsome  disease  are  not  ordinarily  measured 
by  the  rule  applied  to  mere  labor  or  mere  skill.  The  personal 
di8c<»nfort  is  considered.     Oatisnuwi  v.  Paff,  10  B.  240. 

PERSONAL  FREIGHT.— A  contract  to  carry  the  personal 
freight  of  certain  parties  between  designated  points  free  of 
charge  means  freight  owned  by  them  individually,  and  is  not 
too  indefinite  to  be  executed.  Hurley^  v.  Big  Sandy  &  Cumb. 
By.  Co.,  137  Ky.  216,  125  S.  W.  302. 

PERSONAL  OBLIGATION.— A  note  signed  by  individuals 
and  reading  *'We,  the  trustees  of  the  H.  Cemetery,  promise  to 
pay,"  is  the  personal  obligation  of  those  who  signed  it,  and 
not  of  the  H.  Cemetery.  Moffett  v.  Hampton,  31  S.  W.  881, 
17  R.  534. 

A  contract  naming  as  ''parties  of  the  second  part''  the 
"board  of  trustees"  of  a  school  district  is  the  contract  of  the 
sehool  district,  and  not  the  personal  obligation  of  the  trustees. 
Orady  v.  Pruitt,  63  S.  W.  283,  23  R.  506. 

**We,  the  directors  of  Big  Eagle  and  Harrison  Turnpike 
Co.,  promise  to  pay  M."  $1,500,  etc.,  signed  by  the  indi- 
viduals, is  the  personal  obligation  of  the  signers.  Pack  v. 
White,  78  Ky.  243. 

Plaintiff  sued  upon  the  following  note:  **The  directors  of 
the  J.  &  G.  Turnpike  Road  promise  to  pay  A.  Heame  $200." 
No  official  designation  is  attached  to  any  signature  to  this 
note  Held,  that  the  writing  imports  a  personal  undertaking 
upon  the  part  of  the  signers,  and  the  question  of  individual 
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or  corporate  liability  must  be  raised  by*  answer  and  not  by 
demurrer.  McKimey  v.  Edwards,  88  Ky.  272,  10  R.  854, 
Rev.  Sup.  Ct.,  10  R.  269. 

One  who  gives  an  obligation,  signing  as  administrator,  is 
personally  bound.    Ellis  v.  Merrinuvn^  5  B.  M.  297. 

PERSONAL  PROPERTY— PERSONAL  ESTATE— PER- 
SONALTY.— It  is  provided  in  Ky.  Stats.,  Sees.  446-  and  458, 
that  in  the  construction  of  statutes  the  words  "personal 
estate"  shall  include  chattels,  real  and  other  estate,  such  aa 
upon  the  death  of  the  owner  intestate  would  devolve  upon 
his  personal  representative. 

It  is  provided  in  Civil  Code,  Sec.  732,  that  in  the  construc- 
tion of  the  Code  the  words  "personal  property"  mean,  money, 
goods,  chattels,  things  in  action  and  evidences  of  debt.  Com. 
V.  Ky.  D.  &  TF.  Co.,  143  Ky.  323,  136  S.  W.  1032. 

It  is  provided  in  Civil  Code,  Sec.  732,  that  in  the  con- 
struction of  the  Code  the  word  "property"  includes  any 
vested  interest,  legal  or  equitable,  in  real  or  personal  property. 

"The  rolling  stock  and  other  movable  property  belonging 
to  any  railroad  corporation  or  company  in  this  State  shall  be 
considered  personal  property,  and  shall  be  liable  to  execution 
and  sale  in  the  same  manner  as  the  personal  prcfperty  of 
individuals."  Ky.  Constitution  (1891),  Sec.  212.  See,  also, 
Ky.  Stats.,  Sec.  814. 

"For  the  purpose  of  taxation,  real  estate  shall  include 
all  lands  within  this  State  and  improvements  thereon;  and 
personal  estate  shall  include  every  other  species  and  character 
of  property — that  which  is  tangible  as  well  as  that  which  is 
intangible."    Ky.  Stats.  (1915),  Sec.  4022. 

It  is  provided  in  Ky.  Stats.,  Sees.  446,  467,  that  in  the  con- 
struction of  statutes  the  words  "legatee"  and  "devisee"  diall 
each  be  held  to  convey  the  same  idea,  and  the  words  "be- 
queath" and  "devise"  to  mean  the  same  thing;  and  the  words 
'bequest"  and  "legacy"  shall  each  be  held  to  mean  the 
same  thing,  and  to  embrace  and  include  either  real  or  perstma^ 
estate,  or  both. 

"All  dogis  which  shall  have  been  listed,  and  upon  which 
the  tax  shall   have  been  paid,   in   accordance   with   the   pro- 
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visions  of  this  article,  shall  be  considered,  from  the  date  of 
the  payment  of  the  tax,  until  the  fifteenth  day  of  September 
of  the  year  following  that  in  which  the  tax  is  paid,  personal 
property  for  any  and  all  purposes."  Ky.  Stats.  (1915),  Sec. 
66.    See,  also.  Sec.  68a. 

There  is  a  marked  distinction  between  what  is  known  as 
corporal  personal  property,  such  as  live  stock,  lumber  or  other 
material,  and  intangible  personal  property,  like  notes,  bonds 
and  other  securities.  City  of  Henderson  v.  Barretts  Exor., 
152  Ky.  648,  159  S.  W.  992. 

Agricultural  products  of  annual  planting  are  personal  prop- 
erty, and  may  be  levied  on  and  sold  under  a  fi,  fa.  Craddock 
v.  RidcUesbarger,  2  Dana,  207. 

All  movable  property  is  personal,  but  all  immovable  prop- 
erty is  not  real.    Sneed  v.  Ewing,  5  J.  J.  M.  483. 

A  lease  of  land  for  ninety-nine  years  with  a  provision  for 
perpetual  renewal  is  personalty.     Wxtgus  v.  Com,,  9  Bush,  557. 
A  lease  for  years  is  not   real   but   personal   estate.     Gen. 
Stat.,  Chap.  21,  Sec.  13.    Praiher  v.  Davis,  13  Bush,  372. 

Slaves  are  personal  property  except  for  purposes  of  descent 
and  last  wills;  they  go  to  the  administrator.  In  declaring 
slaves  to  be  real  property  for  certain  purposes,  the  Legislature 
did  not  intend  to  prevent  their  distribution  to  the  lex  domicUiu 
They  pass  according  to  the  law  of  Kentucky.  Sneed  v.  Ewing, 
5  J.  J.  M.  483. 

Stock  in  a  railroad  company  was  formerly  held  to  be  real 
estate.  CopeUmd  v.  Copeland,  7  Bush,  350.  But  such  stock 
is  now  personalty.  See  Ky.  Stats.,  Sec.  814;  Const.,  Sec.  212. 
A  trust  deed  contained  the  following  wording,  in  refer- 
ence to  personal  property  conveyed  therein:  **A11  my  personal 
property,  consisting  of  all  the  stock  of  horses,  cattle,  sheep 
and  hogs,"  and  *'all  his  farming  utensils  of  every  kind  and 
description  except  such  property  as  is  exempt  by  law  from 
execution."  Held,  that  this  does  not  convey  any  personalty 
except  as  actually  described  by  wording  in  the  instrument, 
and  does  not  cover  all  the  personal  property  of  the  mortgagor. 
Boiis  V.  Nortoood,  1  Ky.  Opin.  511. 
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Where  a  testatrix  devised  to  a  particular  devisee  a  certain 
house  and  lot,  "with  all  it  contains — ^furniture,  bedding, 
silver— everything  in  or  about  the  premises,  all  personal  prop- 
erty wherever  it  may  be,"  without  enumerating  her  bank 
stocks  and  choses  in  action,  which  constituted  about  one-half 
of  her  estate,  the  clause  **all  personal  property  wherever  it 
may  be"  will  be  construed  as  referring  only  to  that  character 
of  personal  property  which  was  similar  in  kind  to  that  men- 
tioned in  the  bequest,  and  not  to  cover  the  bank  stock  and 
choses  in  action.    Bond  v.  Martin,  76  S.  W.  326,  25  R.  719. 

Testator  gave  to  T.  and  A.,  who  were  not  his  heirs,  a  hotel, 
his  personal  property,  including  furniture  in  the  hotel,  and 
his  horse  and  buggy,  and  in  other  clauses  bequeathed  certain 
sums  **if  there  is  remaining  enough."  There  remained  $1,200 
after  paying  debts  and  bequests.  Held,  when  testator  used  the 
words  ''all  my  personal  property,"  in  the  second  clause  of 
his  will,  he  referred  to  all  of  such  property  contained  in  the 
hotel,  and  the  $1,200  went  to  his  heirs.  Duncan  v.  Berry's 
Admr.,  142  Ky.  178,  133  S.  W.  1148. 

The  charter  of  a  city  providing  that  all  property  not  exempt 
from  taxation  under  the  laws  of  this  State  shall  be  subject 
to  taxation  as  herein  mentioned  for  city  purposes,  embraces 
money  and  choses  in  action.  Under  the  general  law  the  term 
''personal  property"  or  personal  estate  includes  money  or  choses 
in  action.     Trimble  v.  City  of  Mt.  Sterling,  11  R.  727,  9  R.  816. 

Improvements  erected  by  a  debtor  on  the  land  of  his  wife 
are  not  personal  property  within  the  meaning  of  the  statute 
providing  that  "other  personal  property"  may  be  set  apart 
to  a  debtor  as  exempt,  in  lieu  of  provisions  and  provender 
not  on  hand.  Laivson  v.  S,  T.  Barlow  Co.,  51  S.  W.  314,  21 
R.  308. 

The  board  is  invested  with  large  discretionary  powers,  and 
may  equalize  from  its  own  knowledge.  It  may  act  with  or 
without  outside  evidence.  The  provision  of  the  statute  requir- 
ing that  the  board  shall  consider  "personal  property"  author- 
izes them  to  act  upon  the  assessment  of  "stores"  in^the  various 
counties  by  way  of  equalizing  them.  Riissdl  v.  Carlisle,  10 
R.  25. 


Digitized  by  VjOOQIC 


PERSONAL  PROP,    2599     PERSONAL  PROP, 

Trees,  when  counted,  maxked,  and  sold  to  be  cut  and 
T^noved,  became  personal  property,  and  a  covenant  of  war- 
ranty in  a  bill  of  sale  therefor  was  not  a  covenant  running 
with  the  trees,  but  was  personal  to  the  purchaser.  Asher 
Lumber  Co.  v.  Cameit,  58  S.  W.  438,  22  B.  569. 

Where  a  deed  conveying  standing  timber  authorized  the 
removal  thereof  within  ten  years,  the  trees  were  not  converted 
into  personalty  but  remained  real  estate,  though  they  were 
marked  for  identification.  Bovrerman  &  Co,  v.  Taylor,  127 
Ky.  812,  106  S.  W.  846,  32  R.  671. 

A  sale  of  standing  timber  in  contemplation  of  immediate 
severance  is  a  sale  of  personalty.  Prater  v.  Campbell,  60  S. 
W.  918,  22  R.  1510.  (Citing  Cain  v.  McGuire,  13  B.  Mon- 
roe, 341.) 

While  the  rule  is  well  settled  that  timber  sold  in  contempla- 
tion of  immediate  severance  from  the  soil  is  treated  as  person- 
alty, yet  where  there  is  no  time  fixed  for  the  severance  of 
the  trees  they  are  considered  as  part  of  the  realty.  Dils  v. 
Batcher,  69  S.  W.  1092,  24  R.  826. 

Timber  when  cut  becomes  personal  property,  and  the 
owners  of  the  land,  though  not  in  actual  possession,  may  main- 
tain  an  action  for  its  subsequent  removal.  Bebee  v.  Hutchinson, 
17  B.  M.  498. 

Standing  trees  marked  and  designated  and  sold  in  con- 
templation of  immediate  severance  from  the  soil  are  personal 
property,  and  an  action  to  enforce  a  vendor's  lien  thereon 
may  be  brought  in  a  county  in  which  none  of  the  trees  are 
ritoated.     Tilford  v.  Datson,  51  S.  W.  583,  21  R.  333. 

Shares  of  stock  in  a  corporation  are  personal  property 
and  upon  the  death  of  the  holder  pass  as  personal  estate. 
Chappell  V.  Chappell,  99  S.  W.  959,  30  R.  935.  Elkhorn  Land 
&  Imp.  Co.  V.  CkUders,  100  S.  W.  222,  30  R.  1121. 

A  sum  of  money  recovered  under  Ky.  Stats.,  Sec.  6.  from 
a  raflroad  company  by  an  administrator  for  negligently  causing 
the  death  of  a  person  who  left  no  wife,  child,  father,  or  mother. 
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does  not  pass  under  the  will  of  decedent,  but  becomes  part  of 
his  personal  estate,  and  after  the  payment  of  his  debts  passes 
to  his  remote  kindred,  as  directed  by  the  general  law  of  descent 
and  distribution.  Sturges  v.  Sturges,  102  S.  W.  864,  31  R. 
537. 

'' Personal  estate"  in  wills  and  contracts  was  held  to  include 
slares     Beaty  v.  Jtfdy,  1  Dana,  102. 

** Personal  property,''  in  Ky.  Stats.,  Sec.  2128,  means  prop- 
perty  of  a  tangible,  substantial  nature  or  right,  having  at  the 
time  an  ascertainable  value,  and  does  not  include  a  life  policy 
which  when  assigned  had  no  surrender  value  Marehead's 
Admr.  v.  Mayfield,  109  Ky.  57. 

''It  is  a  well  settled  rule  in  the  construction  of  wills,  that 
when  land  is  directed  to  be  sold  end  turned  into  money, 
courts  of  equity  in  dealing  with  the  subject  will  consider  it 
a  personalty,  and,  to  that  end,  treat  its  conversion  into  money 
as  having  taken  place  immediately  following  the  death  of  the 
testator.    Gropper  v.  Oaar's  Exor.,  151  Ky.  376,  151  S.  W.  913. 

Where  testator  directed  his  esrtate  to  be  divided  into  two 
parts,  and  directed  to  whom  each  part  should  go,  and  then 
directed  a  sale  by  his  executor  of  all  his  real  and  personal 
estate,  ''to  secure  a  division  and  distribution  as  in  the  section 
of  my  will  provided,"  the  testator  intended  money  to  be 
divided,  and  it  was  in  equity  a  bequest  of  personalty  and 
not  a  devise  of  land,  although  the  will  does  not  in  terms 
provide  for  a  distribution  of  "the  proceeds  of  the  land." 
Upon  the  death  of  one  of  the  devisees  her  portion  passed  as 
personalty  according  to  the  law  of  her  domicile.  OoldsnUth 
V.  Cone,  7  R.  520. 

A  partner  is  entitled  to  a  lien  upon  the  partnership  prop- 
erty, including  real  estate,  for  money  advanced  by  him  for 
the  use  of  the  firm;  the  real  estate  being  treated  in  equity 
as  mere  personalty.  SebasHwifi  v.  BooneviUe  Academy  Co., 
56  S.  W.  810,  22  R.  186. 

A  building  erected  on  land  by  a  tenant,  with  the  privilege 
of  removing  it,  must  be  regarded  as  personalty,  and  should 
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be  sold  as  personalty.  Freeman's  Admr.  v.  King,  7  Ky. 
Opin.  8. 

Personalty  follows  the  person  of  the  owner,  and  is  trans- 
ferable by  the  laws  of  his  domicil.  Bank  U.  S,  v.  Huth,  4  B. 
M.  443. 

A  leaae  of  property  for  a  term  of  years,  with  perpetual 
renewal,  is  not  subject  to  be  taxed  as  real  estate.  It  should 
be  listed  as  personalty  under,  "value  under  the  equalization 
law."    Wilgus  v.  Com,,  3  Ky.  Opin.  448. 

A  lease  for  ninety-nine  years,  with  a  provision  for  per- 
petual renewal,  is  not  to  be  listed  as  real  estate;  its  value  is 
to  be  included  in  the  taxbook  as  personalty  under  the  head 
of  value  under  the  equalization  law.  Wilgus  v.  Com.,  9  Bush, 
557. 

Where  a  will  directs  the  executor  to  sell  and  convey  land 
and  distribute  the  proceeds,  the  land  is  to  be  treated  as 
personalty  in  the  executor's  hands,  and  he  may  maintain  an 
action  for  trespass.  Duff's  Exor,  v.  Duff,  54  S.  W.  711,  21 
R.  1211. 

The  fund  realized  from  the  sale  of  land  stands  in  place 
of  the  land,  and  is  governed  by  the  same  law;  and  interest 
derived  from  proceeds  of  a  sale  of  land  is  personalty.  McDon^ 
M  V.  Weisiger,  100  S.  W.  832,  30  R.  1224. 

A  bequest  of  the  proceeds  of  certain  real  estate  does  not 
pass  the  title  to  the  land  to  the  beneficiary,  but  only  entitles 
him  to  the  proceeds  thereof.  It  is  personalty.  Durham's 
Admr.  V.  Clay,  142  Ky.  96,  134  S.  W.  153. 

It  is  a  well  settled  rule  in  the  construction  of  wills  that 
when  land  is  directed  to  be  sold  and  turned  into  money, 
eoorts  of  equity  in  dealing  with  the  subject  will  consider  it 
u  personalty.  Miller's  Exor.  v.  Sageser,  99  S.  W.  913,  30  R. 
837.    See,  ako,  Conversion. 

PERSONAL  REPRESENTATIVE.— It  is  provided  in  Ky. 
Stats.  (1915),  Sees.  446,  449,  that  in  the  construction  of  stat- 
utes "the  words  'personal  representative'  shall  be  construed 
to  include  the  executor,  or  administrator,  or  a  sheriff  or  other 
officer  who  is  required  by  law,  and  is  ordered  by  court,  to  act 
rtlien  no  person  will  qualify  as  executor  or  administrator.'' 
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It  is  provided  in  Sec.  732,  Civil  Code,  that  in  the  construc- 
tion of  the  Code  the  word  ** representative''  includes  personal 
and  real  representatives. 

It  is  provided  in  Civil  Code,  Sec.  732,  that  in  the  construc- 
tion of  the  Code  the  words  ** personal  representative"  mean 
the  executor  or  administrator  or  other  person  appointed  to 
take  charge  of  the  estate  of  a  deceased  person. 

PERSONAL  SECURITY.— ''At  common  law  the  right  of 
personal  security  consists  in  a  person's  legal  and  uninterrupted 
enjoyment  of  his  life,  of  his  limbs,  his  body,  his  health,  and 
his  reputation.  Of  the  'rights  of  persons,'  referred  to  by 
Blackstone  (Bl.  Com.,  p.  134),  their  infringement  is  discussed 
in  part  in  this  language:  'The  security  of  his  reputation  or 
good  name  from  acts  of  detraction  and  slander  are  rights  to 
which  every  man  is  entitled  by  reason  and  natural  justice; 
since  without  these  it  is  impossible  to  have  the  perfect  enjoy- 
ment of  any  other  advantage  or  right.'  In  volume  2,  p.  118, 
Bl.  Com.  (Cooley),  under  the  head  of  'Injuries  Affecting 
Personal  Security,'  he  says:  'As  to  injuries  which  affect  the 
personal  security  of  individuals,  they  are  either  injuries 
against  their  lives,  their  limbs,  their  body,  their  health,  or 
their  reputation.'  All  these,  as  is  each  of  them,  are  injuries 
to  the  person."  Sanderson  v.  Hunt,  116  Ky.  438,  76  S.  W. 
179,  25  R.  626. 

PERSONAL  SERVICE. — Persons  conscientiously  scrupulous 
of  bearing  arms  can  not  be  fined  by  a  court-martial  for  not 
attending  the  militia  musters;  the  Legislature  can  not  collect 
the  equivalent  for  personal  service  by  way  of  fine  for  non- 
attendance,  at  musters,  for  such  attendance  is  not  the  "per- 
sonal service'*  required  by  the  Constitution.  Whtie  v.  McBride, 
4  Bibb,  61. 

PERSONALTY.— See  Personal  Estate. 

PERSONS.— See  Person. 

PERSUADING. — See   iNvrriNo,    PERsuAoma   or   Inducing. 

PETIT  JURY.— "A  petit  jury  in  the  Circuit  Court  shall 
consist   of  twelve   persons,    and   in   all   trials   held  in   courta 
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inferior  to  the  Circuit  Court,  or  by  any  county,  police  or  city 
judge,  or  justice  of  the  peace,  a  jury  shall  consist  of  six 
persons;  but  the  parties  to  any  action  or  prosecution,  except 
for  felony,  may  agree  to  a  trial  by  a  less  number  of  persons 
than  is  provided  for  in  this  section."  Ky.  Stats.  (1915), 
Sec  2252. 

PETITION. — ^''The  petition  must  state  facts  which  consti- 
tute a  cause  of  action  in  favor  of  the  plaintiff  against  the 
defendant,  and  must  demand  the  specific  relief  to  which  the 
plaintiff  considers  himself  entitled;  and  may  contain  a  general 
prayer  for  any  other  relief  to  which  the  plaintiff  may  appear 
to  be  entitled.  If  no  defense  be  made,  the  plaintiff  can  not 
have  judgment  for  any  relief  not  specifically  demanded;  but, 
if  defense  be  made,  he  may  have  judgment  for  other  relief, 
under  a  prayer  therefor.*'    Civil  Code,  Sec.  90. 

"Petitions  in  ordinary  actions  shall  be  described  by  the 
word,  'petition';  those  in  other  actions  shall  be  described  by 
the  words,  'petition  in  equity.'  "    Civil  Code,  Sec.  110. 

A  petition  is  but  a  formal  written  request  or  prayer  for  a 
certain  thing  to  be  done.  He  who  signs  it  must  do  so  volun- 
tarily, otherwise  he  can  not  be  in  the  attitude  of  making  a 
request.  The  signature  of  the  petitioner  is  but  evidence  of 
the  request  or  prayer.  In  the  absence  of  anything  to  the 
contrary,  the  signature  is  conclusive.  Davis  v.  Henderson, 
IZI  Ky.  13,  104  S.  W.  1009,  31  R.  1252. 

A  defendant  by  joining  issue  on  a  petition  waives  all 
right  to  object  to  that  pleading  because  the  caption  did  not 
contain  the  word  ** petition"  or  ''petition  in  equity,"  as 
required  by  Subsec.  2,  Sec.  110,  Code.  Horsley  v.  Hogg,  14 
B.  80. 

Where  an  action  should  have  been  brought  in  equity,  yet 
as  there  was  an  issue  of  fact,  no  error  was  committed  in  sub- 
mitting it  to  a  jury,  especially  as  the  petition  was  not  styled 
a  "Petition  in  Equity,"  and  the  action  was  placed  upon  the 
ordinary  docket  and  there  permitted  to  remain  without  objec- 
tion, or  motion  to  transfer  it  to  the  equity  side  of  the  docket, 
and  the  record  does  not  show  that  defendant  objected  to  a  trial 
by  jury.    Kineon  v.  Rick,  100  S.  W.  249,  30  R.  1107. 
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Failure  to  style  a  petition  for  injunetion  a  '^  petition  in 
equity"  is  no  cause  for  dismissal,  since  under  Civil  Code, 
Sec.  10,  it  may  be  transferred  to  the  proper  docket  dxiring 
court.  Owen  Couniy  Burley  Tobacco  Society  v.  Brumback, 
128  Ky.  131,  107  S.  W.  710,  32  R.  916. 

By  the  ancient  common  law  the  original  writ  appropriate 
to  the  cause  of  action  was  first  sued  out,  and  the  declaration 
was  afterward  filed;  and  this  course  was  also  permitted  at 
law  by  the  former  practice  in  this  State.  Sec.  39  of  the  Code 
of  Practice  provides,  however,  that  an  action  is  commenced 
by  filing,  in  the  oflBce  of  the  clerk  of  the  proper  court,  a  peti- 
tion stating  the  plaintiff's  cause  of  action;  while  Sec.  90 
provides  that  a  petition  must  state  facts  which  constitute  a 
cause  of  action,  in  favor  of  the  plaintiff  against  the  defendant. 
Federal  Chemical  Co.  v.  Adams,  153  Ky.  680,  156  S.  W.  126. 

If  a  petition  states  facts  which  entitle  the  plaintiff  to  any 
relief,  it  is  sufBcient  even  though  it  contains  a  demand  for 
relief  to  which  plaintiff  is  not  entitled,  and,  if  sufBcient  facts 
are  stated  to  make  a  cause  of  action,  the  pleading  is  not 
vitiated  by  the  further  averment  of  legal  conclusions  respecting 
the  effect  of  the  facts  alleged.  Federal  Chemtcal  Co.  v.  Adams, 
153  Ky.  680,  156  S.  W.  126. 

The  general  rule  by  which  the  sufSciency  of  a  petition, 
under  the  Code,  is  to  be  tested,  is  whether  the  petition  informs 
the  defendant  of  the  nature  of  the  demand  so  that  he  may 
not  be  misled  in  the  preparation  of  his  defense.  Federal 
Chemical  Co.  v.  Adam^s,  153  Ky.  680,  156  S.  W.  126. 

Under  the  statute  providing  the  mode  of  condemning  land 
for  railroads  and  turnpikes  it  is  not  necessary  for  the  corpora- 
tion to  file  a  petition  in  form^  according  to  the  Code,  but 
the  statement  filed  as  the  hasis  of  the  proceeding  must  contain 
not  only  a  description  of  the  land,  but  an  averment  that  the 
land  is  necessary  for  its  use,  and  that  it  has  been  unable  to 
contract  with  the  owner  for  it.  These  are  jurisdictional  facts, 
and  if  not  stated  at  the  outset  the  proceeding  should  be 
dismissed.  Portland  &  Greenwood  T.  P.  Co.  v.  Bohh,  88  Ky. 
226,  10  R.  796. 
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PHARMACY. — ^A  graduate  of  a  **8chj0ol  of  pharmacy" 
which  is  one  of  the  departments  of  an  advanced  institution 
of  learning,  whether  in  this  State  or  not,  such  as  the  Uni- 
versity of  Michigan,  is  a  graduate  of  a  ''college  of  pharmacy" 
within  the  meaning  of  the  ''Pharmacy  Act."  State  Board 
of  Pharmacy  v.  White,  84  Ky.  626,  8  R.  678. 

Under  the  "Pharmacy  Act"  all  "graduates  in  pharmacy" 
are  entitled  to  be  entered  as  registered  pharmacists  without 
submitting  to  an  examination,  and  without  having  served  an 
apprenticeship,  notwithstanding  any  rule  of  the  state  board 
to  the  contrary.  State  Board  of  Pharmacy  v.  White,  84  Ky. 
626,  8  B.  678. 

PHARMACEUTICAL  CHEMIST.— Graduation  as  a  "phar- 
maceutieal  chemist"  confers  the  honor  of  a  graduate  in  phar- 
macy. State  Board  of  Pharmacy  v.  White,  84  Ky.  626,  8 
B.  678. 

PHOTOGRAPHS. — ^"A  photograph  is  only  a  pdctured 
description  of  what  the  witness  saiw,  and  is,  therefore, 
admissible,  if  the  fact  is  relevant  The  use  of  maps,  models, 
diagrams,  and  photographs  as  testimony  to  the  objects  rep- 
resented, rests  fundamentally  on  the  theory  that  they  are  the 
pictorial  communications  of  a  qualified  witness,  who  uses  this 
method  of  communication  instead  of,  or  in  addition  to,  some 
other  method.  1  Wigmore  Ev.,  Sec.  793."  Ligon  v.  Allen, 
157  Ky.  101,  162  S.  W.  536. 

While  photographs  properly  proven  are  competent  for 
the  purpose  of  showing  conditions  existing  at  the  time,  and 
the  fact  that  a  person  occupying  the  position  of  the  injured 
party  is  &(hown  in  the  photograph  is  not  ground  for  rejecting 
it  as  evidence  where  the  photograph  is  used  merely  to  illustrate 
to  the  jury  the  circumstances  under  which  the  accident 
occurred  {Bowling  Oreen  Gas  Light  Co,  v.  Dean's  Extx.,  142 
Ky.  67&) ;  yet  photographs  are  not  admissible  when  taken 
after  the  accident  to  show  the  precise  position  of  the  party 
at  the  time  of  the  accident.  The  party  assumes  the  position, 
and  as  the  picture  is  taken  for  the  purposes  of  the  trial,  and 
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the  photographer  relies  on  her  statement,  the  effect  is  the 
same  as  if  the  photographer  had  gotten  on  the  stand  and 
testified  that  plaintiff  told  him  that  she  was  standing  at  that 
particular  place.  In  other  words,  the  photograph  is  self- 
serving,  and  can  not  be  used  either  to  corroborate  plaintiff, 
or  supply  evidence,  as  to  her  precise  position  at  the  time  of 
the  injury.  Welch  v.  L.  &  N.  R.  Co.,  163  Ky.  100,  173  S.  W. 
338. 

A  photograph  of  the  human  body  should  not  be  admitted 
in  evidence  without  proof  that  it  waa  fairly  and  correctly 
taken.  Cincinnati,  N.  0.  &  T,  P.  Ry.  Co.  v.  NdUm,  161  Ky. 
205,  170  S.  W.  650. 

Photographs  of  a  railway  wreck,  their  accuracy  being  shown 
by  the  photographers,  are  admissible  in  evidence  in  an  action 
against  the  company  for  injuries  received  in  the  wreck. 
L.  it  N.  R.  Co.  V.  Brown,  127  Ky.  732,  106  S.  W.  795,  32  R. 
552,  13  L.  B.  A.  (N.S.)  1135. 

A  photograph  that  presents  an  accurate  picture  of  objects 
and  things  relevant  to  the  matter  under  investigation  may  be 
introduced  as  evidence.  Bonding  Oreen  Gas  Light  Co.  v. 
Dean's  Exix.,  142  Ky.  678,  134  S.  W.  1115. 

Photographs  of  a  street  were  admissible  to  show  the  con- 
dition of  the  street,  where  there  was  evidence  that  they 
accurately  described  the  condition  of  the  street  at  the  time 
of  the  accident  sued  for.  City  of  Louisville  v.  Arrowsmith, 
145  Ky.  498,  140  S.  W.  1022. 

Where  the  signature  in  contest  and  certain  genuine  signa- 
tures of  the  maker  of  a  note  had  been  enlarged  and  reproduced 
by  photography,  the  photographs  were  admissible  in  evidence 
after  proof  of  their  accuracy.  First  Nat.  Bank  v.  Wisdom's 
Exrs.,  Ill  Ky.  135,  63  S.  W.  461,  23  R.  530. 

When  in  an  action  for  personal  injuries  or  other  action  of 
tort  or  in  criminal  prosecutions,  it  becomes  material  to  know 
the  location,  surroundings  and  condition  of  the  premises  upon 
which  the  accident,  injury,  or  crime  in  controversy  occurred, 
photographs  of  the  location,  if  verified  by  proof  that  they 
are  true  representations,  are  competent  evidence.  Ligon  v. 
Allen^  157  Ky.  101,  162  S.  W.  536. 
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Hiotographic  copies  of  letters  which  had  been  in  evidence 
<m  a  former  trial  were  competent,  provided  the  court  was  first 
satisfied  as  to  their  accuracy.  Fee  v.  Taylor,  83  Ky.  259,  7 
B.248. 

A  photographer  has  no  right  without  his  customer's  consent 
to  publish  his  photograph.  A  photographer  employed  by  the 
parents  to  photogroph  the  nude  body  of  a  deformed  child  who 
copyrighted  and  published  the  photograph  without  the 
customers'  consent  is  liable  in  damages  to  them.  Douglas  v. 
8i€ke$,  149  Ky.  506,  149  S.  W.  849. 

PHYSICAL  APPEARANCE.— Persons  who  quaUfy  them- 
selves to  give  evidence  may  describe  to  the  jury  the  physical 
appearance  and  condition  of  a  person  before  and  after  he  was 
injured;  but  it  is  not  competent  for  ithese  witnesses  to  testify 
what  the  injured  party  told  them  his  condition  was  or  to 
express  an  opinion  that  from  his  appearance  he  was  in  bad 
health.  Ohio  &  Ky.  By.  Co.  v.  Beuris,  146  Ky.  612,  143 
S.  W.  16. 

PHYSICAL  EXAMINATION.— The  court  has  a  sound  dis- 
cretion as  to  requiring  plaintiff  in  a  personal  injury  action 
to  submit  to  a  physical  examination,  and  does  not  abuse  that 
discretion  in  refusing  to  require  plaintiff  to  submit  to  a 
personal  examination  by  physicians  of  the  defendant's  own 
choosing.  Such  examination  should  always  be  made  by  some 
impartial  physician  appointed  by  the  court.  Keller  dk  Brady 
Co.  V.  Berry,  121  S.  W.  1009. 

PHYSICAL  FACTS.— *' Where  the  physical  facts  are 
estaUished,  expert  evidence  that  the  result  should  have  been 
different  can  not  be  allowed  to  override  the  facts  themselves; 
for  mere  opinions  must  always  give  way  to  established  facts." 
Louisvaie,  H.  &  8t  L.  By.  Co.  v.  Jolly,  90  S.  W.  977,  28 
B.  989. 

An  instruction  telling  the  jury  that  it  was  the  duty  of  the 
persons  in  charge  of  an  engine  that  was  moving  at  a  point 
where  flie  duty  of  lookout  and  warning  was  required  to  keep 
a  lookout  was  not  prejudicial,  although  there  was  no  direct 
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evidence  that  they  were  not  keeping  a  lookout  An  instruction 
may  be  based  on  physical  facts  and  circumstances  as  well  as 
on  direct  and  positive  testimony,  and  from  circumstances  the 
jury  have  a  right  to  conclude  that  the  lookout  duty  is  not 
maintained,  although  the  uncontradicted  evidence  of  the 
employes  shows  that  it  was.  Cincinnati,  N.  0.  &  T,  P.  By. 
Co.  V.  Richardson,  152  Ky.  814,  154  S.  W.  403. 

An  instruction  that  "the  opinion  of  expert  witnesses  in 
this  case,  when  opposed  to  the  physical  facts  proven,  must 
give  way  to  such  physical  facts,"  is  erroneous  as  invading 
the  province  of  the  jury  and  telling  them  what  weight  to  give 
to  the  evidence.  Siareii  v.  C.  &  0.  Ry.  Co.,  110  S.  W.  282, 
33  R.  309. 

Where  the  statements  of  witnesses  can  not  be  reconciled 
with  the  ph3^cal  facts,  the  latter  being  such  that,  in  the 
natural  and  usual  order  of  things,  the  effect  Aown  is  the 
result  of  causes  similar  to  those  in  proof,  and  no  other  cause 
being  shorwn,  it  is  permissible  for  the  jury  to  discard  the  oral 
testimony  as  being  less  trustworthy  than  the  physical  circum- 
stances. C,  N.  0.  &  T.  P.  Ry.  Co.  v.  Falconer,  97  S.  W.  727, 
30  R.  152. 

''The  law  does  not  look  to  bare  possibiliTies.  It  requires 
no  more  of  the  human  machine  than  may  be  reasonably 
expected  of  it  under  the  circumstances.  When  all  the  evidence 
as  to  what  was  done  by  those  who  witnessed  the  transaction 
is  to  the  effect  that  the  engineer  did  everything  in  his  x>ower, 
and  there  is  no  evidence  that  there  was  anything  omitted 
which  he  should  have  done,  the  bare  opinion  of  experts  that 
the  train  might  have  been  stopped  sooner  than  it  was  stopped 
can  not  be  said  to  contradict  the  witnesses  as  to  the  physical 
facts."  i.,  E.  cfe  St,  L.  Ry.  Co.  v.  Jolly's  AOmx.,  90  S.  W. 
977,  28  R.  989 ;  Reynolds'  Admr.  v.  Cincinnaii,  N.  0.  &  T.  P. 
Ry.  Co.,  148  Ky.  252,  146  S.  W.  416. 

Where  no  one  was  immediately  present  when  deceased  was 
killed  except  defendant,  who  testified  that  as  he  was  passing 
the  shop  in  which  deceased  worked,  deceased  sprang  to  the 
door  and  made  an  effort  as  though  to  draw  a  pistol  from  his 
pocket,  and  believing  that  he  was  in  danger,  defendant  fired 
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three  shots  in  quick  succession;  and  that  at  the  time  he  fired 
the  first  diot  deceased  was  standing  up,  when  the  physical 
facts  showed  that  three  holes  were  found  through  the  screen 
door  of  the  shop,  about  on  a  range  with  the  head  of  deceased 
if  he  had  been  sitting  in  a  chair  in  his  shop,  with  a  bullet 
hoLe  through  the  back  of  the  chair,  and  deceased  was  found 
dead  on  the  floor  from  a  shot  which  entered  the  back  of  hia 
head,  such  physical  facts  show  conclusively  that  the  d^eased 
was  in  a  sitting  position  with  his  back  to  the  door.  Ball  v. 
Cam.,  125  Ky.  601,  101  S.  W.  956,  31  R.  188. 

Where  the  only  evidence  upon  which  a  plaintiff  rests  his 
right  to  recover  consists  of  a  statement  of  alleged  facts  inher- 
ently impossible  and  absolutely  at  variance  with  well  estab- 
hahed  and  universally  recognized  physical  laws,  such  evidence 
will  not  constitute  a  compliance  with  the  scintilla  rule  so  as 
to  entitle  the  plaintiff  to  have  his  case  submitted  to  the  jury. 
L.  &  N.  B.  Co.  V.  Chambers,  165  Ky.  703. 

The  following  authorities  on  this  question  will  be  found 
interesting  and  instructive:  17  Cyc,  p.  765,  title  *'Improbar 
biUties";  EUiott  on  Railroads,  Vol.  4,  Sec.  1703  (2nd  Ed.); 
1%  re  Harrioi's  Estate,  40  N.  E.  246;  Johns  v.  N.  W.  Mutual 
Bdief  Assn.,  63  N.  W.  276 ;  Butero  v.  Ins,  Co.,  96  Wis.  536, 
71  N.  W.  811 ;  Hudson  v.  Rome,  etc.,  R.  Co.,  145  N.  Y.  408, 
40  N.  E.  8;  Hunter  v.  N.  T.,  etc.,  B.  Co.,  116  N.  Y.  615, 
23  N.  E.  9. 

PHYSICIAN.— The  terms  ''physician,''  ''practice  medi- 
cine,'' and  "medical  college,"  used  in  the  act  relating  to  prac- 
tice of  medicine,  have  a  well-defined  popular  meaning,  and 
were  used  by  the  Legislature,  in  this  sense.  The  term  "phy- 
sician" refers  to  those  exercising  the  calling  of  treating  the 
rick  by  medical  agencies,  as  commonly  practiced  throughout 
the  State  at  the  time  the  act  was  passed.  Nelson  v.  State 
Board  of  Health,  108  Ky.  776,  57  S.  W.  501,  22  R.  438. 

PICTURES.— "Pictures"  include  all  of  the  paintings, 
drawings,  and  sketches  on  the  walls  of  one's  residence  or 
office  building.    Com.  v.  Clover,  132  Ky.  588,  116  S.  W.  769, 
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"It  was  unnecessary  after  stating  the  facts  which  constitute 
a  trespass  qv4jure  clcnisum  f regit,  to  call  the  trespass  by  its 
name.  A  bear  well  painted  and  drawn  to  the  life  is  yet  the 
picture  of  a  bear,  although  the  painter  may  omit  to  write  over 
it,  '*this  is  the  bear/'    Pretmtt  v.  Clayton,  5  T.  B.  Monroe,  5. 

PIECE  OF  GROSS  NEGLIGENCE.— Evidence  that  an 
employe  of  a  telegraph  company  had  said  that  a  failure  to 
deliver  a  message  was  "a  piece  of  gross  negligence"  is  not 
admissible  in  an  action  for  damages  for  failure  to  deliver  the 
message.  Oraddy  v.  Western  Union  Tel  Co.,  43  S.  W.  468, 
19  R.  1455. 

PIGEON-HOLE. — ^An  indictment  charging  a  game  of  chance 
called  '* pigeon-hole"  played  for  ** greenbacks"  in  defendant's 
house  is  good.    Com,  v.  Brcmham,  3  Bush,  2. 

PIGEON-HOLE  TABLE.— A  pool  table  ''similar"  to  a 
pigeon-hole.  It  was  clearly  in  the  mind  of  the  Legislature 
lo  embrace  within  the  Act  any  table  resembling  in  its  general 
(Characteristics  a  pigeon-hole  table  upon  which  was  played  a 
game  somewhat  similar  to  or  alike  in  a  general  way  to  the 
game  played  upon  a  pigeon-hole  table.  Com.  v.  Nance,  158 
Ky.  444,  165  S.  W.  423. 

PIGNUS.— A  pledge,  or  pawn;  the  contract  of  pledge. 
Cochran's  Law  Lexicon. 

PILOT. — It  may  be  conceded  that  it  has  been  held  in  a 
number  of  cases  that  the  cross-beam  or  pilot  is  manifestly 
and  obviously  a  most  dangerous  place  on  a  forward  moving 
engine,  and  one  who  voluntarily  takes  that  position,  when 
warned  not  to  do  so,  or  when  his  duties  do  not  require  him 
to  do  so,  needlessly  exposes  himself  to  danger,  and  is  not 
entitled  to  recover,  where  the  railroad  company  furnishes 
other  places  where  he  can  ride  in  safety.  /.  C  JB.  Co.  v. 
Carter,  154  Ky.  373,  157  S.  W.  719. 

The  use  of  a  pilot  as  a  temporary  step  in  counting  an 
engine  is  not  a  violation  of  a  rule  prohibiting  employes  from 
riding  on  the  pilot  of  an  engine.  Norfolk  &  Western  By.  Co.  v. 
Thompson,  l&l  Ky.  814,  171  S.  W.  451. 
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PIN  MONEY.— 'Money  for  incidental  expenses.  Mullig<m 
?.  MuUigan,  161  Ky.  628,  636. 

PIPES- — Exemption  of  ** machinery  in  manufactories"  from 
taxation  does  not  exempt  the  pipes,  lamp  posts  and  meters  of  a 
gas  company.  Covington  Gas-light  Co,  v.  City  of  Covington, 
WKy.  94. 

PIT. — ^A  servant  who  falls  into  a  pit  in  a  railroad  shop 
where  he  has  been  engaged  for  some  time  can  not  recover  of 
the  master  for  his  injury,  when  he  has  continued  in  the  service 
without  complaint  with  knowledge  of  the  pit  and  its  condition. 
Cflenn  V.  CindMurti,  N.  0.  &  T,  P.  Ry.  Co.,  157  Ky.  453,  163 
S.  W.  461.- 

PLACE. — A  license  to  keep  a  tavern  in  a  town  sufBciently 
specified  the  place  and  operaited  as  a  personal  franchise 
eo-extensively  with  the  boundary  of  the  town  and  as  locomotive 
as  the  grantee  himself,  and  would  authorize  the  keeping  of  a 
tavern  and  the  retailing  of  liquors  in  any  house  in  that  town. 
Com.  V.  Smith.  1  Ky.  Opin.  341. 

PLACE  FOR  GAMING.— Bucket  shop  as  ''place  for  gam- 
ing."   See  note  on  this  subject  in  20  L.  R.  A.  (N.S.)  347. 

PLACE  OF  BURIAL. — ^Punds  of  a  cemetery  comxwiny  derived 
from  the  sale  of  lots  therein  are  not  exempt  from  taxation 
under  Ky.  Constitution,  Sec.  170,  and  Ky.  Stats.,  Sec.  4026, 
exempting  frcnn  taxation  ''places  of  burial  not  held  for  private 
or  corporate  profit"  and  "institutions  of  purely  public 
charity."  Com.  v.  Lexington  Cemetery  Co.,  114  Ky.  165, 
70  S.  W.  280,  24  R.  924. 

PLACE  OF  BUSINESS.— It  is  provided  in  Civil  Code, 
Sec  732,  Subsec.  32,  that  in  the  construction  of  the  Code  the 
words  "residence,"  "reside,"  mean,  with  reference  to  a 
corporation,  its  chief  oflSce  or  place  of  business. 

The  jurisdiction  of  a  prosecution-  against  a  corponrtion  for 
failing  to  place  the  words  "incorporated"  und«r  its  corporate 
name  upon  its  letter-heads  is  in  the  county  in  which  the 
corporation  has  its  principal  place  of  business.  Confi.  v. 
Montenegro-Riehm  Music  Co.,  106  S.  W.  812,  32  B.  546. 
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E7.  Starts.,  Sec.  576,  does  not  apply  to  a  local  exchange 
oflSce  of  a  telephone  company.  Com.  v.  Cumberland  Tel.  & 
Td.  Co.,  108  S.  W.  262,  32  R.  978. 

Where  a  coal-mining  corporation  operates  a  mine  in  one 
county  and  maintains  a  business  office  in  another  county,  it 
maintains  two  principal  plaices  of  business,  under  Ky.  Stats., 
Sec.  576,  and  may  be  indicted  in  the  county  in  which  it 
operates  the  mine  for  failing  to  place  the  word  "Incorporated" 
tX  its  place  of  business  in  that  county.  Com.  v.  Nebo  Consol. 
Coal  &  Coking  Co.,  141  Ky.  493,  133  S.  W.  221. 

PLACE  OF  DOMICILE. — If  a  person  has  actually  removed 
to  another  place  with  the  intention  of  remaining  there  for  an 
indefinite  time  and  as  a  place  of  fixed  domicile,  it  is  to  be 
deemed  his  place  of  domicile,  notwithstanding  he  may  entertain 
a  ''floating  intention''  to  return  at  some  future  period.  Baker 
V.  Baker,  Ecdes  &  Co.,  162  Ky.  683,  173  S.  W.  109. 

PLACE  OF  MANUFACTURE.— A  manufacturer  of  whisky 
whose  distillery  is  located  in  a  local  option  territory,  who  has 
a  wholesale  State  and  Federal  license,  is  not  liable  to  prosecu- 
tion under  the  local  option  law  of  this  State  for  e  sale  of 
whisky  of  his  own  manufacture,  in  good  faith,  in  quantities 
of  five  gallons,  in  a  free  warehouse  used  by  him  for  keeping 
his  whisky  after  it  is  taken  out  of  bond,  on  premises  adjoining 
his  distillery.  Com.  v.  Oldham  &  Cooper,  125  Ky.  262,  100 
S.  W.  1184,  30  R.  1273. 

Warehouse  on  ninety  acre  tract  where  distillery  was  located, 
held  to  be  at  the  **  place  of  manufaofture."    Id. 

The  word  place  in  the  statute  must  be  taken  in  its  common 
acceptation,  and  not  in  a  restricted  sense.    Id. 

The  place  of  manufacture  is  not  the  disrtillery  survey,  but 
the  premises  of  the  defendant  where  the  whisky  is  made.    Id. 

PLACE  OF  PERFORMANCE.— The  place  of  making  a 
contract  is  presumably  that  of  its  performance,  and  where  a 
contract  for  services  is  silent  as  to  the  place  the  services  are 
to  be  rendered,  parol  evidence  is  admissible  to  show  where 
services  were  meant  to  be  performed,  such  evidence  not  con- 
tradicting the  terms  of  the  contract.  Cook  v.  Todd,  72  S.  "W. 
779,  24  R.  1909. 
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PLACE  OF  SALE. — ^Where  whisky  is  ordered  to  be  shipped, 
the  sale  as  against  the  seller  is  made  where  the  order  is 
accepted  and  the  shipment  made.  Doores  v.  Commonwealth, 
121  Ky.  226;  McDermoit  v.  Commonu;ealth,  29  R.  750;  Com- 
monwealth V.  Bottom,  140  Ky.  212 ;  Whitmire  v.  Commonwealth, 
140  Ky.  734;  Commonwealth  v.  Oast,  etc.,  143  Ky.  674,  and 
cases  cited;  Com,  v.  Lexington  Brewing  Co.,  147  Ky.  687.  145 
S.  W.  384. 

The  sale  of  intoxicating  liquor  is  made  in  that  coumty  in 
which  the  purchase  price  of  the  whisky  is  paid  and  the  whisky 
delivered  to  a  common  carrier  for  shipment.  Parker  v.  Com,, 
147  Ky.  715,  145  S.  W.  754.    See,  also.  Sale. 

PLACE  OF  WORK. — ^Where  an  employer  had  put  up  a 
toilet  room  for  the  use  of  his  employes,  and  had  thereby  given 
them  the  opportunity,  the  invitation  and  the  right  to  use  it 
in  connection  with  their  work  in  the  factory,  it  became,  so 
far  as  all  legal  obligations  were  concerned,  a  part  of  its  place 
of  work;  and  the  duty  of  the  employer  to  furnish  the  employe 
a  reasonably  safe  place  to  work  applied  as  well  to  the  toilet 
room  as  to  any  other  part  of  the  factory.  Shinn  Olove  v. 
Sanders,  147  Ky.  349,  144  S.  W.  11.  See,  also.  Safe  Placb 
FOB  Work. 

PLACE  OF  WORSHIP.— Though  it  be  conceded  that  any 
prayer  is  worship,  and  that  public  prayer  is  public  worship, 
where  children  whose  parents  object  are  not  required  to  attend 
at  such  prayer  service,  the  school  can  not  be  considered  '*a 
place  of  worship,"  nor  are  its  teachers  ** ministers  of  religion" 
within  the  contemplation  of  Sec.  5  of  the  Ky.  Constitution, 
although  a  prayer  may  be  offered  incidentally  at  the  opening 
of  the  school  by  the  teacher.  Hackett  v.  Brooksville  Graded 
School  District,  120  Ky.  608,  87  S.  W.  792,  27  R.  1021,  69 
L.  R.  A.  592. 

PLAINTIFF.— The  word  ''plaintiff,"  as  used  in  the  Civil 
Code,  embraces  a  defendant  who  seeks  relief  by  cross-petition. 
Paducah  Hotel  Co.  v.  Dennis  Long  Co,,  92  Ky.  278,  13  R.  531. 

The  same  person  can  not  be  both  plaintiff  and  defendant 
at  thf  same  time.    Thomas  v.  Thomas,  3  Litt.  8 ;  Allen  v.  Oray, 
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1  Man.  98;  Suttles  v.  Whitlock,  4  Mon.  452;  Qatewood  v. 
Lyle,  5  Mon.  6.  Even  if  it  be  on  the  one  side  in  his  individual 
and  on  the  other  in  his  fiducial  character.  Baker  v.  Baker, 
4  Bibb,  346. 

Under  Sete.  73,  Civil  Code,  authorizing  an  action  against  a 
common  carrier  for  an  injury  to  a  passenger,  or  to  other 
person  or  his  property,  to  be  brought  in  the  county  in  which 
**plaintiflP'*  resides,  if  he  reside  in  a  county  into  which  the 
carrier  passes,  an  action  against  a  railroad  company  to  recover 
damages  for  the  death  of  an  employe  may  be  brought  by  the 
•administrator  in  the  county  in  which  he  resides,  if  he  reside 
in  a  county  into  which  the  railroad  passes,  he,  and  not  his 
intestate,  being  the  plaintiff  in  the  action.  Turner's  Admr.  v. 
i.  &  N.  B,  Co,,  62  S.  W.  1025,  23  R.  340. 

"Upon  such  execution,  the  person  entitled  thereto,  according 
to  the  indorsement  of  the  clerk,  shall  be  treated  by  the  sheriff 
as  the  plaintiff -therein.''    Civil  Code,  Sec.  403. 

The  word  taken  collectively,  including  the  persons  who 
sued.    Brents  v.  Bamett,  4  Bibb,  251. 

Transposition  of  words  **plaintiff"  and  "defendant"  in  a 
judgment,  not  fatal.    Bowman  v.  Oreen,  6  Mon.  341. 

The  word  "defendants**  in  the  answer  of  the  jury  to  a 
special  interrogatory  is  treated  as  meaning  "plaintiffs"  where 
it  is  plain  that  such  was  the  meaning  of  the  jury.  Oerman 
Ins.  Co.  V.  Beed,  9  R.  929. 

PLAINTIFF  MUST  RECOVER  ON  THE  STRENGTH  OF 
HIS  OWN  TITLE. — The  maxim  that  the  plaintiff  must  recover 
on  the  strength  of  his  own  title,  and  not  on  the  weakness  of 
his  adversary's,  applies  only  to  actions  for  the  recovery  of 
land.  If  the  plaintiff  has  actual  prior  possession  of  the  land 
it  is  a  trespass  for  one  without  title  to  intrude  upon  him,  and 
he  can,  upon  his  prior  possession  alone,  recover  from  the 
trespasser  for  a  wrong  where  he  enters  without  color  of  title. 
Crate  v.  Strong,  69  S.  W.  957,  24  R.  710. 

Plaintiff  must  recover  upon  the  strength  of  his  own  title 
and  not  upon,  the  want  of  title  in  defendant.  Oreen  v. 
Wilson,  8  R.  601;  D(wis  v.  Justice,  8  R.  258;  Batliff  v.  Elamy 
14  R.  772.     But  when  he  shows  a  right  to  possession  and  an 
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equitable  title,  he  is  entitled  to  recover.  McDowell  v.  Wiseman, 
3  E.  332.  When  plaintiff  has  been  ousted  his  title  based  on 
the  naked  jKissession  is  sufficient,  unless  the  defendant  shows 
a  better  title  in  himself  or  those  under  whom  he  claims. 
Asher  v.  MoCariy,  2  R.  218.  Plaintiff,  having  no  title  himself, 
can  not  bring  into  his  action  the  party  who  has  title  and 
shelter  under  that  title.  Long  v.  L,  &  N.  R,  Co.,  89  Ky.  544, 
11  R.  955. 

It  was  error  to  instruct  the  jury  to  find  for  plaintiff,  if 
defendant  had  entered  upon  another  tract  which  had  been 
recovered  of  defendant  in  another  action  by  a  party  under 
whom  plaintiff  does  not  claim,  as  plaintiff  can  only  recover 
on  the  strength  of  his  own  title.  Bailey  v.  Tygart  Valley  Iron 
Co.,  10  R.  676. 

A  plaintiff  in  an  ejection  suit  must  recover  on  the  strength 
of  his  own  title,  and  where  the  deed  under  which  he  claims 
is  void  be  can  not  recover,  though  the  title  of  defendant  who 
was  in  possession  was  invalid.  Mullins  v.  Souihwood,  108 
S.  W.  324,  32  R.  1246. 

Plaintiffs  must  recover  on  the  strength  of  their  own  title, 
and  must  prove  a  good  i>aper  title  or  adverse  possession  of 
the  land  for  a  sufficient  length  of  time  to  invest  them  with 
such  a  possessory  title  as  would  enable  them  to  recover  in 
an  action  for  trespass.    HeUard  v.  Nance,  114  S.  W.  277. 

Where  both  parties  rely  in  whole  or  in  part  on  a  common 
title,  neither  party  need  prove  his  title  back  of  the  source 
nnder  which  both  of  them  claim.    Id. 

Plaintiff  must  recover  on  the  strength  of  his  own  title,  and 
not  on  the  weakness  of  his  adversary's  title.  Courtney  v. 
Shropshire,  3  Litt.  265 ;  McDowell  v.  Wiseman,  3  R.  332. 

In  an  action  to  recover  land  the  plaintiff  must  recover  on 
ihe  strength  of  his  own  title  and  not  on  the  weakness  of  his 
adversary's.  Bevins  v.  Collinsworih,  141  Ky.  423,  134 
S.  W.  441. 

PLANT  OF  A  MANUFACTURING  ESTABLISHMENT.— 

An  order  to  sell  the  plant  of  a  manufacturing  establishment 
does  not  include  scrap  iron,  mules  or  drays.  Brand  v.  Trustees 
of  Oaylord  Iron  &  Pipe  Co.,  9  Ky.  Opin.  795. 
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PLATFORM. — A  railway  company  is  not  required  to  so 
light  its  platform  as  'Ho  admonish"  passengers  alighting  from 
trains  that  the  platform  is  ** exclusively  used  for  passengers." 
All  that  is  required  is  that  it  should  so  light  the  platform 
that  by  the  exercise  of  ordinary  care  passengers  can  ascertain 
that  it  is  the  platform  used  for  passengers.  L.  &  N.  R,  Co.  v. 
Rickeits,  37  S.  W.  952,  18  B.  687. 

PLAY  THE  HAND.— The  court  must  play  the  hand  the 
lawyers  deal  it.  Steele's  Admrs.  v.  Oay,  59  S.  W.  512,  22 
R.  836. 

PLAYING  TO  THE  GALLERIES.— A  statement  by  a  Com- 
mon wealth's  attorney  to  counsel  for  defendant,  while  the 
latter  was  arguing  a  question  of  evidence  to  the  court,  that  he 
was  ** playing  to  the  galleries,"  was  not  prejudicial  to  defend- 
ant's substantial  rights.  Tetterton  v.  Com.,  89  S.  W.  8,  28 
R.  146. 

PLEADINGS. — ^''Pleadings  are  statements  by  parties  to  an 
action  of  their  causes  of  controversy."    Civil  Code,  Sec.  87. 

**The  forms  of  pleadings,  and  the  rules  by  which  their 
sufficiency  is  to  be  determined,  are  those  prescribed  by  this 
Code."    Civil  Code,  Sec.  88. 

'*The  pleadings  allowed  are:  (1)  Petitions,  answers  and 
replies,  and  such  additional  pleadings,  by  way  of  rejoinder 
and  rebutter,  as  may  be  necfessaiy  to  form  a  material  issue  of 
fact     (2)  Demurrers."    Civil  Code,  Sec.  89. 

'^A  pleading  may  contain  statements  of  as  many  causes 
of  action,  legal  or  equitclble,  and  of  as  many  matters  of 
estoppel  and  Df  avoidance,  legal  or  equitable,  total  or  partial ; 
and  may  make  as  many  traverses;  and  may  present  as  many 
demurrers  as  there  may  be  grounds  for  in  behaflf  of  the 
pleader."    Civil  Code,  Sec.  113. 

**If  the  matter  in  controversy  do  not  exceed  fifty  dollars, 
the  pleadings  in  the  action  may  be  oral  and  without  verifica- 
tion. But  before  the  summons  is  issued  the  plaintiff  shall  file 
in  the  court  the  account,  or  the  written  contract,  or  a  short 
written  statement  of  the  facts,  on  which  the  action  is  founded. 
Civil  Code,  Sec.  705. 
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''Pleadings  must  be  in  the  English  language,  and  as  concise 
as  possible  consistently  with  clearness;  and,  excepting  those 
mentioned  in  Sec.  705,  must  be  in  writing,  and  be  signed  by 
the  parties  who  file  them,  or  by  their  attorneys."  Civil  Code, 
Sec  115. 

''Legal  pleadings  are  a  species  of  logic,  in  which  the 
parties  are  compelled  to  state  their  respective  premises,  and 
either  tacitly  or  expressly  to  admit  the  facts  as  stated,  until 
they  arrive  at  some  contested  faict  or  facts,  which  one  affirms 
and  the  other  denies.  This  forms  an  issue,  to  which  the  jury 
responds;  and  in  most  cases  of  this  description,  a  jury  was 
necessary  at  the  date  of  the  constitution  and  remains  so 
stilL"    Harrison  v.  Chiles,  3  Litt.  201. 

"It  is  not  the  policy  of  the  practice  in  this  State  to 
encourage  the  trapping  of  the  unwary  or  unskillful  in  the 
art  of  pleading.  On  the  contrary,  it  is  to  present  for  the 
court  or  jury  the  true  issue  in  dispute,  the  question  of  merit 
about  which  the  parties  disagree.  See.  134  of  the  Civil  Code 
of  Practice  authorizes  the  trial  -court  to  'at  any  time,'  'in 
the  furtherance  of  justice,  and  on  such  terms  as  may  be 
proper,  allow  or  cause  a  pleading  to  be  amended,*  by  correcting 
a  mistake  in  any  respect,  or  'by  inserting  other  allegations 
material  to  the  case.'  .  .  .  The  law  is  more  concerned 
with  bringing  the  real  dispute  to  final  issue  and  trial,  in  which 
justice  may  be  meted  out  to  the  parties  as  the  law  is,  than 
with  the  matter  of  mere  convenience,  or  even  neglectful  or 
artful  preparation  of  a  cause,  or  in  determining  it  otherwise 
than  upon  its  merits."  C,  &  0.  By.  Co.  v.  CorUey,  136  Ky. 
601,  124  S.  W.  861;  Harbison-Walker  Refractories  Co.  v. 
McFarland^s  Admr.,  156  Ky.  44,  160  S.  W.  798. 

A  petition  for  rehearing  is  in  the  nature  of  a  pleading, 
and  when  a  rehearing  has  been  granted,  the  judgment  reversed, 
and  the  cause  remanded,  the  petition  for  rehearing  may  be 
looked  to  to  aid  in  construing  the  opinion  and  mandate. 
Shippen  v.  Stokes,  6  R.  449. 

The  purpose  of  all  good  pleading  is  to  make  plain  the 
issues  between  the  parties,  and  when  that  has  been  done  and 
the  case  has  been  tried  upon  the  merits,  the  courts  will  be  slow 
to  reverse  the  judgment  upon  a  technical  view  of  the  pleadingB. 
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Bounds  &  Jesse  v.  Cloverport,  F.  &  M.  Co.,  159  Ky.  414,  167 
S.  W.  384. 

The  Code  «bbolishes  all  forms  of  pleading  and  formal  pleas, 
and  requires  that  the  petition  shall  state  the  facts  constituting 
the  plaintiff's  eause  of  action,  and  that  the  answer  shall  con- 
tain a  denial  of  each  allegation  controverted  by  the  defendant. 
B.  &  L.  T.  P.  B.  Co.  V.  Bogers,  7  Bush,  532;  Harper  v.  Harper, 
10  Bush,  449. 

To  quote  the  language  of  the  sta;tute  is  not  pleading,  nor 
does  it  dispense  with  the  necessi^  for  proper  averments. 
Fuqua  v.  FerrM,  80  Ky.  69,  3  R.  571. 

The  afiSdavits  of  the  parties  are  to  be  regarded  as  the 
pleadings  in  the  attachment,  and  have  no  other  effect;  they 
can  not  be  regarded  as  evidence  on  the  trial.  Duncan  v. 
Wickliffe,  4  Met.  119. 

The  only  pleadings  allowed  by  Code  as  originally  adopted 
were  the  petition,  reply,  and  demurrer  by  plaintiff,  and  answer, 
demurrer,  set-off,  or  counterclaim  by  defendant.  Stone  v. 
Powell,  13  Br-3\I.  343;  Saunders  v.  Sa/nders,  17  B.  M.  13.  But 
under  the  present  Code  the  pleadings  allowed  are  petitions, 
answers,  and  replies,  and  such  additional  pleadings  by  way 
of  rejoinder  and  rebutter  as  may  be  necessary  to  form  a 
material  issue  of  fact  and  demurrers.     Civil  Code,  Sec.  89. 

Modem  systems  of  procedure  require  pleadings  to  be 
intelligible  rather  than  nice,  and  when  the  facts  which  con- 
stitute the  cause  of  action  import  damage,  a  formal  allegation 
of  the  precise  nature  of  the  injury  suffered  is  not  necessary; 
such  facts  being  stated,  the  natural  or  proximate  damages  are 
recoverable  without  further  allegation.  Moore  v.  Linnenmofi, 
143  Ky.  231,  136  S.  W.  232. 

A  general  allegation  of  want  of  knowledge  of  the  defect 
or  danger  includes  constructive  and  imputed  knowledge  aa 
well  as  actual  knowledge,  and  it  is  unnecessary  in  this  State 
to  negative  specifically  assumption  of  the  risk  and  contributory 
negligence.  L.  &  N,  B.  Co.  v.  Stewart,  163  Ky.  164,  173 
S.  W.  757. 

While,  on  demurrer  and  before  judgment,  pleadings  are 
strictly  construed  against  the  pleader,  after  verdict  or  judg- 
ment  they   are  liberally   construed  to  sustain  the  judgment. 
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and  at  that  time  mere  formal  defects  "will  be  held  cured. 
Winstead  v.  Hicks,  135  Ky.  154,  121  S.  W.  1018,  135  Am. 
St.  Bep.  446. 

PLEAS. — **  There  are  but  three  kinds  of  pleas  to  an  indict- 
ment: (1)  A  plea  of  guilty.  (2)  Not  guilty.  (3)  A  former 
conviction  or  acquittal  of  the  offense  charged,  either  of  which 
may  be  pleaded  with  or  without  the  plea  of  not  guilty." 
Crim.  Code,  Sec.  172. 

"The  plea  of  not  guilty  is  a  denial  of  every  material 
allegation  in  the  indictment;  and  all  matters  of  fact  tending 
to  establish  a  defense,  other  than  a  former  conviction  or 
acquittal,  may  be  given  in  evidence  under  it."  Crim.  Code, 
Sec.  175. 

An  entry  on  the  record  of  the  plea  of  not  guilty  may  be 
substantially  in  the  following  form:  ^^The  defendant  pleads 
that  he  is  not  guilty  of  the  offense  charged  in  the  indictment." 
Crim.  Code,  Sec.  164. 

Though  the  orders  fail  to  show  that  a  plea  of  **not  guilty" 
was  entered,  if  it  be  manifest  from  the  record  that  an  issue 
was  made,  and  that  the  accused  had  a  fair  trial,  the  omission 
will  not  authorize  a  reversal.  Meece  v.  Com.,  78  Ky.  586, 
1  R  337. 

An  entry  on  the  record  of  the  plea  of  guilty  may  be  sub- 
stantially in  the  following  form:  **The  defendant  pleads  that 
he  is  guilty  of  the  offense  charged  in  the  indictment."  Crim. 
Code,  Sec.  164. 

"The  plea  of  guilty  can  only  be  entered  by  the  defendant 
himself  in  open  court."    Crim.  Code,  Sec.  173. 

The  entry  on  the  record  of  the  plea  of  former  acquittal  or 
conviction  may  be  substantially  in  the  following  form:  "The 
defendant  pleads  that  he  has  been  acquitted  (or  convicted,  as 
the  case  may  be),  of  the  offense  charged  in  the  indictment,  by 

the  judgment  of  <»ourt   (naming  it),  rendered  on  the 

day   of  (naming   the   time)."     Crim.    Code, 

Sec.  164. 

A  confession  of  guilt  in  open  court,  is  in  effect,  a  plea  of 
guilty.  Waddle  v.  Wilson,  164  Ky.  228,  175  S.  W.  382.  See, 
also,  Gun/TY;  Nor  Guilty. 


Digitized  by  VjOOQIC 


PLEAS  IN  ABATE.    2620  PLEDGE 

PLEAS  IN  ABATEMENT.— 'Tleas  in  abatement,  as  they 
do  not  deny  the  merits  of  plaintiff's  claim,  but  simply  tend 
to  delay  the  remedy,  are  not  favored  by  the  courts,  and  the 
greatest  strictness  is  applied  to  them,  and  they  will  not  be 
aided  in  construction  by  an  intendment.  To  support  such  a 
plea  it  must  appear  that  the  two  suits  are  for  the  same  cause 
or  causes  of  action,  or  the  identity  of  the  matters  involved 
must  be  such  that  a  judgment  in  the  first  could  be  pleaded  in 
bar  as  a  former  adjudication."  Bottoms  Exr.  v.  Botto,  80  S. 
W.  174,  25  R.  2130. 

PLEASURE  CARRIAGES.— In  Proctor  v.  Crazier  &  Mar- 
shall, 6  B.  Mon.  268,  it  was  held  that  a  stage  coach  properly 
falls  in  the  grade  of  pleasure  carriages,  for  the  purpose  of 
collecting  tolls  under  a  statute  that  did  not  provide  for  rates 
on  stage  coaches.  Burton  v.  Monticello  and  Bumside  Turnpike 
Co.,  162  Ky.  787,  173  S.  W.  144. 

The  words  "pleasure  carriage"  are  broad  enough  to  include 
any  vehicle  used  for  the  carriage  of  passengers,  such  as  an 
automobile.  Burton  v.  Monticello  and  Bumside  Turnpike  Co%, 
162  Ky.  787,  173  S.  W.  144. 

PLEDGE. — ^A  pawn,  or  thing  delivered  to  another  aa 
security  for  payment  of  a  debt,  or  performance  of  an  obligar 
tion.  (2)  The  transaction  by  which  the  pawn  is  given  and 
the  money  obtained.  Cochran's  Law  Lexicon.  See,  also, 
Pawn;  Collateral. 

Ordinarily  a  pledge  of  personal  property  to  secure  the 
pledgor's  indebtedness  must  be  by  a  delivery  of  the  thing 
pledged,  or,  in  case  of  incorporeal  property,  a  symbolical 
delivery,  which  is  ordinarily  by  writing  describing  the  thing 
pledged.  A  mere  promise  of  the  debtor  that  he  will  hold 
certain  of  his  property  as  exclusively  liable  to  a  particular 
debt,  Without  delivery  of  it  of  any  kind,  can  not,  upon  most 
obvious  principles  of  public  policy,  be  deemed  a  pledge  of 
such  property.    Little  v.  Berry,  113  S.  W.  902w 

The  distinguishing  difference  between  a  mortgage,  and  a 
pawn  or  pledge,  is  that,  by  the  former  the  general  property 
passes;  by  the  laitter  it  does  not,  but  the  pawnee  has  only  a 
special   property.     A  mortgage  is  a   conveyance  of  the  title 
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upon  condition,  and  it  becomes  an.  absolute  interest  at  law, 
if  not  redeemed  by  a  given  time.  A  pledge  or  pawn  is  a 
deposit  of  goods  npon  terms,  either  with  or  without  a  fixed 
period  for  redemption.  Delivery  of  possession  must  accompany 
a  pledge  or  pawn,  and  is  essential  to  its  validity.  It  need 
not  accompany  a  mortgage,  in  the  general,  but  may,  and 
sometimes  does  do  so.  4  Kent's  Com.  137-8-9;  Lobban  v. 
Oameti,  9  Dana,  390. 

It  is  essential  to  the  existence  of  a  pledge  that  the  pledgee 
should  have  actual  or  constructive  x>os6e6sion  of  the  property 
pledged;  but  it  is  not  essential  to  a  valid  lien  by  a  pledge  of 
property  that  the  title  should  be  transferred  as  in  case  of  a 
mortgage;  on  the  contrary  the  title  generally  remains  in  the 
pledgor.    Pet  at  v.  First  National  Bank,  Memphis,  4  Bush,  338. 

A  pledge  is  a  thing  pawned,  to  remain  in  possession  of 
the  pawnee  until  the  money  is  repaid,  in  which  the  pawnee 
has  only  a  special  property,  the  title  yet  remaining  in  the 
pawnor.    Hamilton  v.  Wagner,  2  Mar.  334. 

Where  one  of  two  owners  of  a  steamboat  gives  a  lien  to 
the  other  to  secure  a  debt,  reciting  that  he  has  **  hypothecated, 
pledged,  and  mortgaged"  it,  and  the  creditor  continues  in 
possession  and  control,  this  was,  considering  the  locomotive 
character  and  use  of  a  boat,  a  pledge,  and  need  not  be  recorded 
like  a  mortgage.    Thorns  v.  Southard,  2  Dana,  479. 

The  right  to  pledge  or  pawn  goods  as  security  for  the  pay- 
ment of  a  debt  existed  independent  of  the  statute  of  1869  in 
relation  to  warehouses,  and  was  made  to  rest  upon  the  common- 
law  doctrine.  It  is  a  bailment  of  personalty  only,  and  the  right 
in  the  bailee  or  pledgee  is  never  consummated  until  the  latter 
has  possession  of  the  property.    Cochran  v.  Ripy^  13  Bush,  495. 

Receipt  of  warehouseman  for  his  own  or  consignor's  goods, 
if  pledged  or  delivered  by  the  owner  for  the  loan  of  money 
or  purposes  of  trade,  is  a  synnbolic  delivery  of  the  property 
it  represents  sufficient  to  create  a  pledge,  and  is  equivalent  to 
an  actual  delivery  if  there  is  a  sale,  and  protects  the  vendee 
against  creditors  and  purchasers.  Ferguson  v.  Northern 
Bank  Kentucky,  14  Bush,  555. 

There  is  an  equity  in  one  who  advances  money  on  the 
agreement    that   certain    property   shall   be    intrusted   to   him 
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as  security,  and  the  delivery  of  the  possession  of  the  property 
completes  the  contract,  provided  there  are  no  intervening 
equities.    Blaiock  v.  Keys,  13  R.  205. 

A  delivery  of  personal  property  by  a  debtor  to  his  creditors 
upon  an  oral  agreement  that  the  creditor  shall  hold  the 
property  until  the  payment  of  the  debt,  is  a  pledge,  and  the 
agreement  is  enforcible.    Bush  v.  Uttey,  13  R.  541. 

An  attorney,  to  whom  his  client  was  indebted,  secured 
$2,500  from  the  client,  and  executed  a  written  receipt  in  full 
for  his  fees.  He  also  turned  over  to  the  client  certain  notes, 
the  client  signing  an  infftrument  which  declared  that  the 
attorney  **has  sold  and  delivered  to  me,  for  the  sum  of 
$2,500  cash,  the  following  notes :  .  .  .  I  am,  however,  after 
I  have  collected  (net)  on  said  notes  the  sum  of  $2,500  and 
interest,  ...  to  return  to  said  J.  (the  attorney)  the 
unpaid  notes,  or  cash  if  same  be  then  collected."  Held,  that 
the  transaction  was  a  pledge  of  the  notes  as  collateral  security 
for  a  loan  of  $2,500,  and  not  an  absolute  sale,  and  that  the 
contemporaneous  release  of  attorney's  fees  was  void  as  con- 
stituting usury.  Johnson  v.  Zweigariy  114  Ky.  545,  71  S.  W. 
445,  24  R.  1323. 

One  who  retains  one  of  a  number  of  horses  for  the  keeping 
of  which  he  has  a  claim  against  the  owner,  under  an  agreement 
by  the  owner  that  he  may  retain  the  honse  until  the  claim  is 
paid,  has  a  lien  thereon  for  the  amount  of  his  claim,  such  a 
transaction  constituting  a  pledge.  Meguiar  v.  Thomas,  42 
S.  W.  846,  19  R.  1003. 

A  pledge  of  collateral  by  C.  &  Bro.  to  W.  &  M.  '^for  the 
payment  of  our  notes  this  day  executed,  or  any  other  unsecured 
liability  or  liabilities  of  ours'*  to  W.  &  M.,  secures  the  payment 
of  all  liabilities  of  C.  &  Bro.  to  W.  &  M.,  whether  secured  or 
unsecured.     Wilson  v.  Carothers,  43  S.  W.  684,  19  R.  1565. 

It  is  an  article  of  personal  property  delivered  to  another 
or  left  with  him  by  the  owner  thereof  as  security  for  the 
payment  of  a  sum  of  money  from  or  due  to  that  other  person. 
Flowers  v.  Sproule,  2  Mar.  56. 

Property  pledged  in  good  faith  is  not  liable  to  the  creditors 
of  pawnor,  but  the  creditors  have  a  right  to  inquire  into  the 
fairness  of  the  pledge.    Hamilton  v.  Wagner,  2  Mar.  335. 
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A  corporation  can  not  pledge  its  own  stock  to  secure  its 
debt.    Star  Mills  v.  Bailey,  140  Ky.  194,  130  S.  W.  1077. 

A  bank  issued  to  depositors  certificates  termed  **  mortgage 
certificates  of  deposit,"  which  recited  the  deposit  and  that  the 
certificate  was  secured  by  an  equal  amount  of  bonds  or  lien 
notes.     When  such   certificates   were  issued,   the   bank  would 
indorse  on  one  of  its  mortgage  bonds  or  lien  notes  the  fact 
that  it  was  pledged  as  security  for  certificates  issued,  and  the 
bond  or  note  so  indorsed  was  placed  in  a  box  retained  by  it 
with  others  similarly  indorsed,  and  a  similar  indorsement  was 
made  on  the  register  opposite  the  entry  of  such  bond  or  note, 
and  when  such  indorsed  bonds  or  notes  were   paid,   another 
bond  or  note  belonging  to  the  bank  was  indorsed  and  placed 
in  the  box  with  the  others.    The  indorsements  were  not  dated 
and  ordinarily  not  signed  by  the  bank  officers.     Ky.   Stats., 
Sec  1908,  makes  every  charge  upon  personalty,  unless  actual 
possession  in  good  faith  accompanies  it,  void  as  to  any  creditor 
prior  to  the  recording  of  the  charge.    Held,  that  a  pledge  of 
personalty  could  only  be  created  by  actual  or  symbolic  delivery 
of  the  property  to  the  pledgee,  and  while  the  pledge  of  the 
bonds,   etc.,   was  valid  as   between  the  bank  and   certificate- 
holders,  the  statute  made  it  void  as  to  other  creditors.    Bumes 
V.  Daviess  County  Banic  &  Trust  Co.,  135  Ky.  355,  122  S.  W. 
182,  25  L.  R.  A.  (N.S.)  525,  135  Am.  St.  Rep.  467. 

**As  said  by  Judge  Story,  it  is  difficult  to  point  out  any 
substantial  difference  between  the  case  of  a  pledgee  and  the 
ease  of  a  factor.  The  factor  holds  the  goods  of  his  principal 
as  a  security  and  a  pledge  for  his  advances  and  other  dues, 
with  the  right  to  sell,  as  the  pledgee  has  the  right  on  the 
pledgor  making  default.  In  either  case,  it  is  much  more  than 
a  mere  lien ;  there  is  a  right  of  dominion  over  the  property  to 
the  extent  of  divestiture  of  title  by  sale;  there  is  a  right  in 
the  thing — a  special  property — ^that  makes  the  rights  of  the 
pledgee  and  of  the  factor  analogous.  First  National  Bank  of 
Louisville  v.  Boyce,  78  Ky.  47. 

A  pledge  or  pawn  is  not  terminated  by  the  pledgee  per- 
mitting the  pledged  property  to  pass  into  the  hands  of  the 
pledfiTor,   where  the  pledgor  borrowed   the   pledged   property, 
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and  in  violation  of  his  agreement  fails  or  refuses  to  retnm  it. 
Henry  v.  Lebanon  &  CisselVs  Creek  Tpk.  Co.,  7  Ky.  Opin.  211. 

Where  property  is  taken  in  pledge  for  an  existing  indebted- 
ness, the  renewal  of  a  promissory  note,  given  as  evidence  of 
such  indebtedness,  will  not  affect  the  pledgee's  interest  in  the 
property  pledged,  in  the  absence  of  an  agreement  to  the  con- 
trary; but  the  property  pledged  will  stand  as  security  for  such 
balance  of  the  indebtedness  in  its  new  form.  Mutual  Benefit 
Life  Ins.  Co.  v.  First  National  Bank,  160  Ky.  538,  169 
S.  W.  1028. 

The  owner  of  a  bill  of  lading  may  pledge  it  as  collateral 
for  a  debt,  the  transfer  of  the  bill  being  equivalent  to  investing 
the  pledgee  with  the  actual  possession  of  the  property;  the 
pledgee,  however,  does  not  acquire  title  to  the  property,  but 
merely  a  lien,  which  as  long  as  he  retains  possession  of  the 
property,  either  actual  or  symbolical,  is  paramount  to  any 
prior  equities  of  which  he  had  no  notice,  or  of  which  he  was 
not  required  by  law  to  take  notice.  Douglas  v.  Bank,  86  Ky. 
176,  10  R.  243. 

A  bill  of  lading  authorizes  the  holder  to  demand  the  goods 
of  the  carrier,  and  its  delivery  to  the  holder  is  a  symbolic 
delivery  of  the  goods  and  constitutes  a  valid  pledge.  Suther- 
land V.  Second  National  Bam.k  of  Peoria,  78  Ky.  250. 

*'We  know  that  the  terms  *  surety'  and  *  security'  are  some- 
times used  as  synonymous,  and  it  may  be  admitted  as  true 
that  a  bond  or  obligation  with  surety  is  a  security,  for  the 
latter  term  includes  it,  as  well  as  mortgages,  pledges,  or 
whatever  dse  may  be  given,  conveyed,  or  deposited  to  secure 
the  payment  of  a  debt  or  the  performance  of  a  contract.  But 
it  is  manifest  that  the  rights  and  obligations  pertaining  to  the 
latter  kinds  of  securities  are  essentially  different  from  those 
which  are  acquired  and  incurred  by  the  act  of  a  party  in 
becominpr  the  surety  of  another  in  an  ordinary  bond  or  obliga- 
tion. That  description  of  security  is  clearly  comprehended  by 
the  provision  of  the  statute  referred  to,  both  by  the  apt  and 
appropriate  language  used,  and  the  connection  of  the  section 
with  other  provisions  of  the  same  chapter  relating  to  sureties 
and  co-obligors.    But  we  can  not  conclude  that  the  Legislature 
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intended  by  the  use  of  the  word  surety  that  the  limitation  it 
provided  should  be  so  applied  as  to  affect  the  rights  of  creditors 
holding  mortgages  or  pledges  made  or  created  according  to 
laws  governing  such  securities  instead  of  personal  security  for 
their  debts."    Hobson  v.  Hobson's  Executor,  8  Bush,  667. 

If  a  policy  of  life  insurance  is  pledged  to  secure  one  debt, 
it  can  not  be  held  to  secure  other  debts  due  the  same  creditor. 
Seinhardt  v.  Marks,  93  S.  W.  32,  29  R.  388. 

Where  a  policy  on  machinery  destroyed  by  fire  was  verbally 
assigned  in  part  pa3nnent  for  new  machinery,  the  transaction 
will  be  upheld  as  a  pledge  of  the  policy  and  the  funds  due 
thereon.    Gueniher  v.  Cary,  34  S.  W.  232,  17  R.  1262. 

PLENE  ADMINISTRAVIT.— He  has  fully  administered. 
The  defense  of  an  executor  or  administrator  when  sued  for  a 
debt  of  his  testator  which  he  has  no  assets  to  satisfy;  if  he 
has  assets,  but  insufficient,  he  pleads  plene  (idministravit 
praeter,  t.  e.,  except  what  he  specifies.    Cochran's  Law  Lexicon. 

Assets  fully  administered.  Miller's  Administrator  v.  Evnng, 
163  Ky.  402,  174  S.  W.  22. 

It  is  provided  by  statute  (Kentucky  Statutes,  Sec.  3866), 
that:  **No  personal  representative  shall  be  liable  for  more 
than  the  amount  of  the  assets  which  have  or  may  come  into 
his  hands  to  be  administered  on  account  of  having  failed  to 
plead  or  make  defense,  or  on  account  of  any  plea  or  answer 
which  he  may  plead  or  file;  but  the  judgment  of  the  court 
shall  only  render  him  liable  for  the  amount  of  assets  in  his 
hands  unadministered.''  Miller's  Admr.  v.  Ewing,  163  Ky. 
401,  174  S.  W.  22. 

Kentucky  Statutes,  Sec.  3866,  while  it  does  not  expressly 
albolish  the  plea  of  '* assets  fully  administered''  or  take  away 
tEe  rigTit  to  interpose  it,  renders  the  plea  absolutely  nugatory 
and  ineffectual,  and  therefore  unnecessary,  so  that  a  defendant 
administrator  was  not  prejudiced  by  the  ruling  of  the  trial 
coort  sustaining  demurrer  to  such  plea.  Now,  as  at  common 
law,  the  plea  could  have  no  effect  except  to  control  the  form 
of  the  judgment,  and  the  form  of  the  judgment  is  already 
controlled  by  the  statute,  without  the  making  of  the  plea. 
Umr's  Admr.  v.  Ewing,  163  Ky.  401,  174  S.  W.  22. 
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The  plea  of  ^^plene  administravit/'  and  of  **no  assets/' 
are  substantially  the  same,  and  if  the  issue  on  either  is  found 
for  the  plaintiff,  the  amount  of  assets  should  also  be  found. 
Young,  Admr.,  v.  Whitaker,  1  A.  K.  Mar.  400. 

One  of  several  joint  executors,  who  diligently  and  faithfully 
discharges  his  duties,  is  not  liable  for  the  wrongful  acts  of 
liis  co-executors,  and  may  plead  plene  admimstravit  to  an 
action  against  him,  although  his  co-executor  has  committed  a 
deviistavit.    Mercer  v.  Glass,  15  R.  710. 

Upon  this  issue  the  inquiry  is,  first,  has  the  representative 
legally  administered  all  the  assets  he  has  received  f  if  not, 
secondly,  what  amount  has  he  wasted  f  The  verdict  against 
the  defendant  must  respond  specifically  to  the  second  inquiry 
as  well  as  the  first,  showing  the  amount  of  the  assets  wasted. 
A  waste  of  assets  does  not  subject  the  representative  to  a 
judgment  for  more  than  the  amount  misapplied.  Young  v. 
Wickliffe,  7  Dana,  447. 

The  statute  allows  executors,  etc.,  under  the  plea  of  plene 
admindstravii  to  show  the  real  amount  of  assets  in  their  hands 
unadministered  at  date  of  the  judgment,  and  limits  the 
recovery  to  that  amount.  It  also  authorizes  the  filing  of  any 
pleas  which  show  that  at  the  time  of  the  first  judgment  there 
had  been  a  full  administration.  Com.  v.  Richcvrdsom,  8 
B.  M.  82. 

Plea  that  defendant  had,  before  suit  brought,  fully  adminis- 
tered all  the  goods  and  chattels  **  which  were  of  the  deceased 
at  the  time  of  his  death,"  is  good.  McKinley  v.  CdVLj  1 
Hon.  56. 

PLENUM  DOMINUM.— A  perfect  title.  Speed  v.  Buford, 
3  Bibb,  60. 

PLOTTING  OUT- — ^A  description  of  land  in  a  patent  con- 
cluded with  the  words:  '* Plotting  out  of  the  survey  all  lands 
heretofore  surveyed.*'  Held,  that  this  excluded  from  the 
grant  older  surveys,  but  the  patent  was  valid  as  to  all  the  land 
embraced  within  it  not  theretofore  surveyed.  Bryani  v. 
Kendall,  79  S.  W.  186,  25  R.  1869. 
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PLUCKING  MATCHES.— In  a  game  called  ''plucking 
matches,"  an  unknown  number  of  matches  were  placed  on  a 
table;  those  engaged  in  the  game  would,  by  rotation,  take  a 
match  from  the  pile;  the  one  drawing  the  last  match  was  the 
loser,  and  would  pay  the  treat.  Held,  that  this  was  a  **game** 
within  the  meaning  of  Sec.  10,  Art.  1,  Chap.  47,  Gen.  Stats. 
Com.  V.  Short,  11  R.  368. 

PLUMBING. — ^**The  plumbing  department  of  every  city  of 
the  first  class  in  this  State,  consisting  of  the  Examining  Board, 
the  Chief  Inspector  and  his  deputies  shall  be  under  the  super- 
vision of  the  Board  of  Health  of  said  city,  and  the  Chief 
Inspector  shall  make  a  complete  report  of  this  department  to 
said  Board  of  Health  at  the  end  of  each  year.'*  Acts  1914, 
p.  93;  Ky.  Stats.  (1915),  Sec.  3037/. 

"By  the  term  of  plumbing  as  in  this  Act  used  is  included 
all  work  of  every  character  connected  with  the  installation  or 
repair  of  any  plumbing  fixtures  or  material  connected  with 
the  drainage  of  buildings  or  property;  likewise  all  work 
requiring  connections  with  street  sewers  or  water  mains  or 
with  plumbing  ventilation."  Acts  1914,  p.  94;  Ky.  Stats. 
(1915),  Sec.  3037/. 

PLUNDER. — ^Neither  the  law  of  war  nor  of  nations  sanctions 
indiscriminate  plunder,  nor  does  the  right  of  impressment 
belong  to  inferior  officers,  but  must  come  from  the  commander 
of  a  poet.    Johnson  v.  Cox.,  3  Ky.  Opin.  599. 

PLURAL. — In  construing  the  Civil  Code  the  plural  includes 
the  singular.     See  Civil  Code,  Sec.  732. 

It  is  provided  in  Ky.  Stats.,  Sees.  446,  457,  that  in  the 
construction  of  statutes,  **a  word  importing  the  singular  number 
only  may  extend  and  be  applied  to  several  persons  or  things, 
as  well  as  to  one  person  or  thing,  and  a  word  importing  the 
plural  number  only  may  extend  and  be  applied  to  one 
person  or  thing  as  well  as  to  several  persons  or  things." 

It  is  provided  in  the  Tenement  House  Act  that  for  the 
purposes  of  that  Act  the  singular  number  includes  the  plural 
number,  and  the  word  ** person"  includes  a  corporation.  Acts 
1912,  p.  S73;  Ky.  Stats.   (1916),  Sec.  3037flr. 
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Under  the  rules  of  coDstruction  laid  down  in  the  Code 
(Sec.  732,  Subsec.  4),  '*the  singular  number  includes  the 
plural  and  the  plural  the  singular  number."  Marshall  v. 
Anderson's  Trustee,  157  Ky.  117,  162  S.  W.  559. 

A  word  importing  the  singular  number  may  extend  and  be 
applied  to  several  persons  or  things.  Mercer  Co.  Court  v. 
Oalbert,  5  Bush,  446. 

PLUS  PECCAT  AUCTOR  QUAM  ACTOR.— The  instigator 
of  a  crime  offends  more  than  the  doer  of  it.  Cochran's  Law 
Lexicon. 

POCKET  MORTGAGE.— The  Court  of  Appeals  has 
uniformly  held  that  a  pocket  mortgage  is  inferior  to  the  lien 
acquired  by  a  mortgagee  who  has  given  credit  on  the  faith 
of  the  property  without  notice  of  such  liens.  Westinghouse 
Electric  Mfg.  Co.  v.  Citizens  St.  By.  Co.,  66  S.  W.  463,  24 
R.  334. 

POINT  OF  CLIFF.— Where  the  description  of  land  in  a 
title  bond  called  for  **the  point"  of  a  cliff  as  a  comer,  and 
'* thence  with  the  cliff,"  it  appearing  that  the  cliff  forked  at 
the  point  indicated,  extrinsic  evidence  was  admissible  to  show 
which  folk  of  the  cliff  was  intended,  the  ambiguity  being  a 
latent  one.    Hall  v.  Conlee,  62  S.  W.  899,  23  R.  177. 

POISON. — ^A  death  from  blood  poisoning  caused  by  the 
sting  of  an  insect  is  not  the  result  of  **  poison  in  any  form 
or  manner,"  or  of  ** contact  with  poisonous  substances,"  within 
the  meaning  of  those  terms  in  an  accident  policy.  Omberg  v. 
17.  8.  Mut.  Assn.,  101  Ky.  303,  40  S.  W.  909,  19  R.  462. 

Constitutionality,  construction,  and  effect  of  statute  pro- 
hibiting or  ^gulating  the  sale  of  poisons.  See  note  on  this 
subject  in  30  L.  R.  A.  (N.S.)  519. 

POLE  PRIVILEGE. — ^Right  to  erect  or  use  poles  in  city 
streets.  East  Term.  Tel.  Co.  v.  Paris  Electric  Co.,  156  Ky. 
762,  162  S.  W.  530. 

POLE  STAR. — Intent  is  the  pole  star  of  construction  of  a 
will.    Hayman  v.  Morgan,  148  Ky.  230,  146  S.  W.  722. 
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POLICE  AND  FIRE  DISTRICT.— A  city  and  contiguous 
territory  may  be  formed  into  a  ** police  and  fire  district," 
whereby  in  consideration  of  paying  a  fair  share  of  taxes  to 
sapport  those  departments,  the  owners  of  property  in  the 
district  obtain  protection  from  them ;  and  while  the  taxes  upon 
persons  in  the  city,  and  those  without,  may  not  be  precisely 
at  the  same  rate,  the  benefits  not  being  of  the  same  degree,  the 
Act  creating  the  district  should  by  its  own  terms  be  operative 
in  every  part  of  the  district,  and  not  be  dependent  upon  a 
contingency.    Ader  v.  City  of  Newport,  9  R.  748. 

POLICE  COURTS. — ^"Mayors'  courts,  and  courts  held 
t^  chairman  of  trustees  of  towns,  are  Police  Courts  in  the 
meaning  of  this  Code."    Crim.  Code,  Sec.  321. 

Police  Courts  are  created  by  Ky.  Constitution  (1891), 
Sec  143. 

POLICE  JUDGES. — Judges  of  Police  Courts  are  ''magis- 
trates" under  Crim.  Code,  Sec.  26,  which  reads  as  follows: 
**A  warrant  of  arrest  may  be  issued  by  the  following  officers, 
who  are  called  magistrates  in  this  Code,  viz.:  judges  of  the 
County  Courts,  judges  of  City  or  Police  Courts,  mayors, 
chairmen  of  the  trustees  of  towns  and  justices  of  the  peace; 
and  may  be  executed  by  the  foHowing  officers,  who  are  called 
peace  officers  in  this  Code,  viz.:  sheriffs,  constables,  coroners, 
jailers,  marshals  and  x>olicemen." 

POLICE  OFFICER. — The  office  of  a  police  officer  is  not 
known  to  the  common  law.  It  is  created  by  statute;  and 
such  an  officer  has,  and  can  exercise,  only  such  powers  as  he 
is  authorized  to  do  by  the  Legislature,  expressly  or  derivatively. 
He  is  an  officer  of  the  State  rather  than  of  the  municipality  in 
which  he  exercises  his  office.  City  of  Louisville  v.  Lenehan^y 
149  Ky.  537,  149  S.  W.  932. 

Section  2885  of  the  Kentucky  Statutes,  which  imposes  upon 
the  police  force  of  cities  the  duty  of  removing  all  nuisances  in 
the  public  streets,  imposed  upon  a  policeman  the  duty  of 
guarding  a  hole  created  by  a  ''cave-in"  in  the  street,  and  of 
lAieh  he  had  notice;  and,  the  knowledge  of  the  policeman  was 
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notice  to  the  city  of  the  dangerous  condition  of  its  street 
City  of  Louisville  v.  Lenehan,  149  Ky.  537,  149  S.  W.  932. 

POLICE  POWER **No  jurist  has  dared  to  state  the  limit 

in  law  of  that  quality  in  government  which  is  exercised  through 
what  is  termed  the  'police  power.*  All  agree  that  it  would  be 
inadvisable  to  attempt  it.  Yet,  very  broadly  and  indefinitely 
speaking,  it  is  the  power  and  obligation  of  government  to 
secure  and  promote  the  general  welfare,  comfort  and  con- 
venience of  the  citizens,  as  well  as  the  public  peace,  the  public 
health,  the  public  morals,  and  the  public  safety.  Cooley's 
Const.  Limitations,  704;  Tiedeman's  Limitations  of  Police 
Power,  212;  1  Here's  American  Constitutional  Law,  766.  It 
is  not  inaptly  regarded  in  some  of  its  most  important  features 
as  the  right  of  self-protection  in  government,  the  right  of 
self-preservation  in  society.  It  inheres  in  every  State,  is 
fundamental  in  the  existence  of  every  independent  government, 
enabling  it  to  conserve  the  well  being  of  society,  and  prohibit 
all  things  hurtful  to  its  comfort  or  inimical  to  its  existence." 
Berea  College  v.  Commomoealth,  123  Ky.  209,  94  S.  W.  623, 
29  R.  284,  124  Am.  St.  Rep.  344,  affirmed  by  Supreme  Court 
of  United  States,  211  U.  S.  45. 

The  police  power  is  not  confined  to  the  regulation  of  these 
classes  of  business  which  are  essentially  illegal,  for,  if  illegal, 
in  the  sense  that  they  are  prohibited  by  law,  it  is  not  easily 
understood  how  they  could  be  regulated  at  all.  It  is  of  the 
very  essence  of  the  exercise  of  police  powers  that  citizens  may, 
for  the  public  good,  be  constrained  in  their  conduct  with  refer- 
ence to  matters  in  themselves  lawful  and  right.  Hopper  v. 
Stack,  69  N.  J.  L.  562,  56  Atl.  1.  It  is  not  a  material  inquiry 
to  attempt  to  ascertain  the  reason  which  impelled  the  Legislature 
to  designate  the  business  of  pawnbrokers  as  subject  to  police 
regulations.  It  is  sufficient  for  us  to  know  that  it  has  done 
so,  and  deal  with  the  law  as  we  find  it.  Hymcm  v.  Boldrick,  153 
Ky.  77,  154  S.  W.  369. 

The  police  power  of  a  State  may  be  called  into  play  when 
it  is  necessary  to  protect  the  public  health  or  public  morals 
or  public  safety ;  with  the  conduct  of  a  private  individual  which 
he  keeps  to  himself,  and  which  does  not  operate  to  the  detriment 
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of  others,  the  State  as  such  has  no  concern.    Com,  v.  Smith,  163 
Ky.  227,  173  S.  W.  340. 

The  Legislature,  in  the  exercise  of  the  police  power,  may 
forbid  not  only  the  selling  but  the  giving  of  any  article  calcu- 
lated to  injure  the  public  health,  or  its  pieace,  or  morals,  and 
therefore  may  forbid  the  giving  of  liquor.  Powers  v.  Com., 
90  Ky.  167,  11  R.  964. 

The  police  power  of  the  State  is  far  reaching  and  in  a  large 
measure  undefined.  Generally  speaking,  it  may  be  invoked  to 
control  and  regulate,  or  even  prohibit,  the  doing  of  anything 
that  concerns  the  health,  lives,  morals,  good  order,  and  general 
welfare  of  the  community.  As  said  in  a  quotation  in  Cooley's 
Constitutional  Limitations,  page  705:  ''It  is  much  easier  to 
perceive  and  realize  the  existence  and  sources  of  this  power 
than  to  mark  its  boundaries,  or  prescribe  limits  to  its  exercise." 
Com.  V.  Payne  Medicine  Co.,  138  Ky.  167. 

A  statute  which  prohibits  or  which  authorizes  the  voters 
of  a  precinct  to  prohibit  the  establishment  of  an  industrial 
school  where  farming  or  any  other  trade  is  taught  can  not 
be  sustained  as  an  exercise  of  the  poliee  power,  since  educa- 
tion is  promotive  of  the  publi<3  welfare.  Cohtmbia  Trust  Co. 
V.  Lincoln  Institute  of  Kentucky,  138  Ky.  604,  129  S.  W.  113. 
"The  subjects  for  the  exercise  of  the  police  power  are, 
first,  preservation  of  the  public  health;  second,  preservation 
of  the  public  morals;  third,  regulation  of  business  enter- 
prises; fourth,  regulation  of  civil  rights  of  individuals;  and, 
fifth,  the  general  welfare  and  safety  of  the  citizens.  Com. 
V.  Reinecke  Coal  Mining  Co.,  117  Ky.  894,  79  S.  W.  287,  25 
R.  2027. 

Li  the  exercise  of  the  police  power  by  the  city,  property 
which  is  a  menace  to  public  safety  or  health,  may  be  destroyed 
without  compensation  when  this  is  necessary  to  protect  the 
public,  but  the  public  necessity  is  the  limit  of  the  right.  Pols- 
grove  V.  Moss,  154  Ky.  408,  157  S.  W.  1133. 

A  municipal  council  may,  under  the  police  power,  by  ordi- 
nance require  a  railroad  company  to  place  railings,  on  the  sides 
of  its  cuts,  within  the  municipality,  contiguous  to  streets  or 
open  ways,  if  deemed  reasonably  necessary  for  the  safety  of 
its  inhabitants  or  their  stock.    But  to  require  it,  by  ordinance, 
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to  wall  or  arch  such  cuts  where  situated  wholly  on  its  own 
ground,  is  an  unreasonable  and  oppressive  exercise  of  the 
police  power  and  an  unwarranted  interference  with  and  control 
of  the  railroad  company's  business;  and  in  such  a  case  enforce- 
ment of  the  provisions  of  the  ordinance  may  be  restrained 
by  injunction.  City  of  Versailles  v.  Ky.  Highland  B.  Co,, 
153  Ky.  83,  154  S.  W.  388. 

A  city  ordinance  requiring  second-hand  dealers  to  keep 
their  stores  closed  from  seven  p.  m.  to  seven  a.  m.  is  not 
discriminatory,  is  based  on  a  reasonable  classification,  and  is 
not  unreasonable  or  oppressive,  but  a  valid  exercise  of  the 
police  power.    Hyman  v.  Bddrick,  153  Ky.  77,  154  S.  W.  369. 

A  government  can  not  divest  itself  of  the  police  power. 
South  Cov.  &  Cin.  Street  By.  Co.  v.  Berry,  93  Ky.  43,  13  R. 
943. 

Sec.  4223,  Ky.  Stats.,  requiring  itinerant  persons  who  sell 
iwitent  rights  to  have  written  across  the  face  of  the  notes 
executed  to  them  therefor  the  words  ** Peddler's  Note,"  is  a 
valid  exercise  of  the  police  power  of  the  State  and  does  not 
conflict  with  the  Federal  laws.  Bohon's  Assignee  v.  Brown, 
101  Ky.  354,  41  S.  W.  273,  19  R.  540. 

Whatever  is  contrary  to  public  policy  or  inimical  to  the 
public  interests  is  subject  to  the  police  power  of  the  State,  and 
is  within  legislative  control;  and,  in  the  execution  of  such 
power,  the  Legislature  is  vested  with  a  large  discretion,  which, 
if  exercised  hona  fide  for  the  protection  of  the  public,  is 
beyond  the  reach  of  judicial  inquiry.  L.  &  N.  B.  Co,  v. 
Kentucky,  161  U.  S.  677. 

The  term  ** police  power"  defined.  See  note  on  this  sub- 
ject in  13  L.  R.  A.  131. 

A  city  ordinance  requiring  owners  of  dogs  to  apply  to 
the  city  clerk  to  register,  and  procure  a  stamped  collar  for 
each  dog,  and  to  pay  the  clerk  $2  for  each  dog  registered, 
''which  tax  the  clerk  shall  pay  into  the  treasury,"  is  a  police 
regulation.     Com  v.  Markham,  7  Bush,  487. 

The  Legislature  can  regulate  the  sale  of  any  thing  affecting 
the  health  or  morals  of  a  community.  Sarrls  v.  Com.,  83  Ky. 
327,  7  R.  299;  Griff  en  v.  Com.,  7  R.  300. 
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**  Where  a  public  interest  coincides  with  a  stronger  private 
interest,  it  would  seem  to  be  no  fatal  defect  to  leave  the  pro- 
tection of  the  public  to  private  action.  Practically  nearly  all 
legislation  for  the  prev«ition  of  fraud  operates  in  this  way.*' 
Com.  V.  Goldburg,  167  Ky.  109. 

The  state  had  no  constitutional  right  to  grant  its  police 
power  away,  consequently  the  purchaser  of  a  lottery  franchise 
made  his  purchase  subject  to  the  right  of  the  state  to  repeal 
the  franchise.     Com.  v.  Douglas,  15  R.  5&1. 

The  owner  acquires  and  holds  his  property  subject  to  the 
right  of  the  Legislature,  under  the  police  power,  to  control 
it  whoever  the  public  peace,  the  puiblic  morals,  or  the  public 
health  is  involved.  Therefore  the  Legislature  may  not  only 
regulate  but  restrict  the  retail  liquor  traflSc.  Bumside  v. 
Lincoln  Co.  Ct,  86  Ky.  423,  9  R.  635. 

It  is  competent  for  the  Legislature  under  the  police  power 
to  impose  reasonable  restrictions  upon  the  sale  of  drugs  and 
poisons.    Katzman  v.  Com.,  140  Ky.  124,  130  S.  W.  990. 

POLICE  REGULATIONS-— Under  statutory  authority  to 
make  all  police  regulations  to  secure  and  protect  the  health 
and  safety  of  the  public,  and  to  define  and  suppress  nuisances, 
the  city  may  by  ordinance  provide  that  houses  intended  for 
dwelling  purposes  which  are  so  unsanitary  or  out  of  repair 
as  to  be  unfit  for  habitation  or  unsafe  for  occupation  or 
dangerous  to  the  public  or  injurious  to  the  health  or  morals 
of  the  community,  shall  not  be  rented  or  leased,  and  to  provide 
that  the  owner  may  be  fined  in  a  proceeding  in  the  Police 
Court  if  he  fails  to  remedy  the  nuisance  within  twenty  days 
after  notice  so  to  do.  Polsgrove  v.  Moss,  154  Ky.  408,  157 
S.  W.  1133. 

POLICE  STATION.— **The  words  'police  station'  shall  be 
eonstmed  under  this  Act  to  mean  any  place  where  persons  are 
temporarily  under  arrest;  the  word  *  women'  shall  include  any 
person  of  the  female  sex."  Acts  1912,  p.  82;  Ky.  Stats.  (1915), 
See.  2877a. 

POLICEMAN. — ^A  policeman  is  a  ** peace  officer*'  under 
Crint  Code,  Sec.  26,  which  reads  as  follows:    **A  warrant  of 
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arrest  may  be  issued  by  the  following  officers,  who  are  called 
magistrates  in  this  Code,  viz.:  judges  of  the  County  Courts, 
judges  of  City  or  Police  Courts,  mayors,  chairmen  of  the 
trustees  of  towns  and  justices  of  the  peace;  and  may  be 
executed  by  the  following  officers,  who  are  called  peace  officers 
in  this  Code,  viz. :  sheriffs,  constables,  coroners,  jailers,  marshals 
and  policemen." 

POLICY  OF  INSURANCE.^See  Insurance. 
Policy  treated  as  will.    See  Wills. 

POLICYHOLDERS. — The  policyholders  of  an  insurance  com- 
pany stand  in  the  relation  of  a  creditor  to  the  corporation,  and 
they  have  the  same  right  themselves,  by  an  application  to  a 
court  of  chancery,  as  a  creditor  of  an  ordinary  corporation 
would  have  in  the  case  of  the  insolvency  of  the  concern.  Com. 
V.  Bichardsofu,  94  S.  W.  639,  29  R.  622. 

POLICY  MONEY.— Where  a  servant,  on  being  injured, 
signs  a  receipt  compromising  his  claim  against  his  employer 
for  damages,  on  representations  that  he  is  entitled  to  the 
amount  received  as  '* policy  money,"  kept  up  by  the  employer, 
it  is  not  binding  as  a  release  of  damages.  Wisconsin  Steel  Co,  v. 
V.  Dixon,  159  Ky.  488,  167  S.  W.  682. 

POLYGAMY. — ^Polygamy  consists  in  living  with  more  than 
one  wife.  L.  cfe  JV^.  B.  Co.  v.  Com.,  154  Ky.  293,  citing  Snow 
V.  United  States,  120  U.  S.  274. 

Polygamy,  though  subject  to  canonical  censure,  was  not  an 
offense  at  common  law.  Wimberly  v.  Metcalf,  10  R.  353,  9 
R.  720. 

POLING  A  CAR. — ^A  switchman  while  assisting  in  ''poling" 
a  car  in  defendant's  yard  caught  his  arm  between  the  pole 
and  the  car  and  had  it  crushed.  He  claimed  the  work  was 
dangerous  because  of  the  darkness.  Plaintiff  knew  that  a  rule 
required  him  to  provide  himself  with  a  lantern.  Held, 
that  plaintiff  could  not  complain  that  the  yard  foreman  did 
not  direct  him  to  provide  himself  with  a  light.  Howard  v. 
C.  cfe  0.  Ry.  Co.^  90  S.  W.  950,  28  R.  891. 
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POLITICAL  PARTY-— *' A  political  party  within  the  mean- 
ing of  this  Act  (Primary  Election  Law)  is  an  afSliation  or 
organization  of  electors  representing  a  political  policy  and 
having  a  constituted  authority  for  its  government  and  regu- 
lation and  which  at  the  last  preceding  election  at  which  presi- 
dential electors  were  voted  for,  cast  at  least  twenty  per  cent, 
of  the  total  vote  cast  at  said  election  in  this  State."  Acts 
1914,  Chap.  83,  p.  403;  Ky.  Stats.  (1&15),  Sec.  15S0,  Subsec.  5. 

No  one  with  any  knowledge  of  the  history  of  our  country 
wiU  contend  for  a  moment  that  political  parties  have  not 
played  an  important  part  in  shaping  the  destinies  of  our 
government;  nor  that  they  were  not  e  powerful  and  necessary 
force  in  a  successful  administration  of  the  affairs  of  the 
National  and  State  governments.  So  potent  have  they  become 
in  determining  the  measures  and  administering  the  affairs 
of  government,  that  they  are  now  regarded  as  inseparable,  if 
not  essential  to,  a  republican  form  of  government.  Eager 
V.  EoUnson,  154  Ky.  489,  157  S.  W.  1138 

Political  party  organizations  are  maintained  as  aids  to  good 
government,  and  if  they  accomplis:h  their  mission  in  this 
State,  there  must  be  a  reasonable  compliance  vrith  the  require- 
ments of  the  primary  election  statute;  otherwise,  electors 
would  be  deceived  and  defrauded  of  their  right  to  vote  for 
candidates  of  their  own  or  their  party's  choice.  Frcmds  v. 
Siurgm,  163  Ky.  650,  174  S.  W.  753. 

Political  parties  are  voluntary  associations  for  political 
pnrposes.  They  are  governed  by  their  own  usages,  and  estab- 
lish their  own  rules.  Members  of  such  parties  may  form  them, 
reorganize  them,  and  dissolve  them  at  their  will.  The  voters 
constituting  such  party  are  the  only  body  who  can  finally 
determine  between  contending  factions  or  contending  organi- 
zations. Dwois  V.  Hambrick,  109  Ky.  283,  58  S.  W.  779, 
22  R.  815,  51  L.  R.  A.  671. 

POLL — The  head,  whence  poll-tax,  a  capitation  tax;  to 
pdl  a  jury,  i.  e,,  to  question  them  one  by  one  as  to  their 
verdict;  to  poll,  t.  e.,  to  take  votes,  etc.  Cochran's  Law 
Lexicon. 

POLL  TAX. — See  CAPrrATioN  Tax. 
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POLL  TAXPAYER.— A  poll  taxpayer  is  a  taxpayer  within 
the  meaning  of  See.  4464,  Kentucky  Statutes,  1909,  requiring 
the  petition  for  the  establishment  of  a 'graded  common  school 
district  to  be  signed  by  ''at  least  ten  legal  voters  who  are 
taxpayers/'  De  Haven  v.  Hardinsburg  Oraded  Common  School 
District  No.  4,  164  Ky.  511,  175  S.  W.  994. 

POLLING  OF  JURY.— ''Upon  a  verdict  being  rendered, 
the  jury  may  be  polled,  at  the  instance  of  either  party,  which 
consists  of  the  <:lerk  or  judge  asking  each  juror  if  it  is  his 
verdict,  and  if  one  answer  in  the  negative  the  verdict  can. 
not  be  received."    Crim.  Code,  Sec.  267. 

Polling  the  jury  consists  of  the  clerk  or  court  asking  each 
juror  if  the  verdict  is  his  verdict.    Civil  Code,   Sec.   324. 

PONTOON  BRIDGE.— See  Biudob. 

POOL. — The  very  term  "pool'*  means  a  surrender  of  cer- 
tain individual  rights  and  powers  to  the  common  holder  for 
the  benefits  of  all,  upon  the  theory  that  the  accruing  benefits 
gained  by  the  joint  venture  outweigh  the  individual  rights 
surrendered.  Burley  Tobacco  Society  v.  Monroe,  148  Ky. 
300,  146  S.  W.  725. 

POOLS. — See  Combinations;  Monopolies. 

POOLING  STATUTE-— The  owner  of  tobacco  or  other 
crop  which  he  did  not  raise,  cause  to  be  raised,  or  in  some 
manner  assist  another  or  others  in  raising,  can  not  avail 
himself  of  the  provisions  of  the  pooling  statute  (Sec.  3941a, 
Ky.  Stats.).    Com,  v.  Malone,  141  Ky.  441,  132  S.  W.  1033. 

Under  the  Act  of  1906  (Kentucky  Statutes,  Sec.  39410), 
known  as  the  ** Pooling  Statute,"  and  which  amended  the 
Act  of  1890  (Kentucky  Statutes,  Sees.  3915  to  3943  inclusive) 
against  ** Pools,  Trusts  and  Conspiracies,"  there  is  no  prohi- 
bition against  the  formation  of  trusts  or  pools  in  Kentucky, 
since  the  Act  of  1906  merely  provides  a  fine  against  trusts 
and  pools  in  case  they  sell  their  products  above  or  below  their 
real  value.  Oathright  v.  Byllesby  A'  Co.,  154  Ky.  106,  157 
S.  W.  45.  See  Oay  v.  Brent,  166  Ky.  833,  holding  Acts  of 
1906,  1908  and  1910  to  be  void. 
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POOL  ROOM. — On  a  trial  of  defendant  for  keeping  a 
pod  room,  evidence  that  his  place  was  conducted  in  an 
orderly  manner  is  immaterial  and  incompetent.  Com.  v. 
Euher,  126  Ky.  456,  104  S.  W.  345,  31  R.  929.  See,  also, 
Gaming. 

POOL  SELLING. — ^Pool  selling  is  neither  a  wager  nor  a 
game,  and  the  president  and  directors  of  a  county  fair  can 
not  be  convicted  of  permitting  a  game  of  chance  on  the  prem- 
ises controlled  by  them  by  permitting  pools  to  be  sold  on 
such  grounds.    Smiih  v.  Com,,  11  Ky.  Opin.  224. 

POOR. — ^A  will  devising  testator's  property  to  her  executor, 
to  be  by  him  distributed  **to  the  poor  in  his  discretion,'*  is 
sufficiently  definite,  under  Ky.  Stats.,  317,  requiring  that 
gifts  for  such  a  purpose  shall  point  out  the  purpose  of  the 
charity,  and  the  beneficiaries  thereof,  with  reasonable  cer- 
tainty. Thompson's  Exr.  v.  Broum,  116  Ky.  102,  75  S.  W. 
210,  25  R.  371,  62  L.  R.  A.  398. 

Act  1852  (1  Rev.  St.,  p.  235),  permitting  bequests  in 
trust  **for  the  relief  or  benefit  of  aged  or  impotent  and  poor 
people,"  which  succeeded  43  Eliz.,  Chap.  4,  adopted  by  the 
State,  in  which  the  words  were,  '*for  relief  of  aged,  impotent 
and  poor  people,"  did  not  change  the  meaning,  and  does  not 
require  that  the  "poor"  who  may  be  beneficiaries  of  such 
trust  must  be  old  or  impotent,  but  those  who  need  assistance; 
and  a  bequest  for  founding  a  home  for  **poor"  men  was  not 
uncertain.  Coleman  v.  O'Leary,  114  Ky.  388,  70  S.  W.  1068, 
24  B.  1248. 

POP  BOTTLE. — In  an  action  for  damages  by  a  news  agent 
for  a  personal  injury  resulting  from  the  explosion  of  a  pop 
bottle,  against  the  news  company  who  furnished  the  bottle 
and  the  manufacturer  who  charged  the  bottle,  evidence 
examined,  and  held  iniaufficient  to  take  the  case  to  the  jury. 
8ione  v.  Van  Noy  Railroad  'Sews  Co,,  153  Ky.  240,  154  S. 
W.  1092. 

POPULAR  IMPORT  OR  MEANING.— The  terms  used  in 
a  will  are  in  general  to  be  understood  according  to  their 
popular  rather  than  technical  import;  but  where  it  appear. 
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from  the  will  itself  that  the  testator  understood  the  technical 
import  of  the  terms  he  employed,  and  evidently  used  them 
in  some  iwirts  of  the  will  in  their  technical  sense,  they  should 
be  so  understood  wherever  occurring  in  the  same  clause. 
Hazlerig  v.  Hazlerig,  3  Dana,  49. 

When,  in  pleading,  the  copy  of  a  written  instrument  is 
proffered  to  the  court  and  not  exhibited,  words  employed  will 
be  understood  in  their  popular,  not  strictly  technical,  sense. 
King  v.  McLean,  1  J.  J.  M.  32. 

Where  an  expression  in  a  contract  has  a  technical  and 
popular  meaning  it  should  be  taken  in  the  latter  sense.  Finnie 
V.  Clay,  2  Bibb,  351 ;  Lampion  v.  Haggard,  3  Mon.  150.  See, 
also',  Heirs. 

POPULARITY  CONTEST.— A  popularity  contest  inaug- 
urated  by  a  newspaper  publisher  whereby  persons  paying 
for  subscriptions  or  advertising,  received  ballots  in  propor- 
tion to  the  iamount  paid;  and  participating  merchants  bought 
from  such  publisher  and  gave  to  their  customers  ballots  with 
their  purchases,  the  person  receiving  the  highest  number  of 
votes  to  receive  an  automobile — ^is  not  within  the  purview  of 
the  statute  denouncing  lotteries.  Com,  v.  Jenkins,  159  Ky, 
80,  166  S.  W.  794. 

POPULATION.— Under  Sec.  138,  Ky.  Const.,  the  popula- 
tion is  not  determined  from  the  last  enumeration,  but  the 
question  is  what  is  the  population  in  fact,  and  this  is  not 
simply  a  legislative  question,  and  the  court  will  not  sustain 
the  act  if  there  is  not  in  fact  the  required  population.  Scott 
V.  McCreary,  148  Ky.  791,  147  S.  W.  903. 

In  determining  the  population  of  a  city  for  the  purpose  of 
ascertaining  what  the  limit  of  indebtedness  shall  be,  the 
council  is  not  bound  to  rely  upon  the  accuracy  of  a  Federal 
census,  but  may  take  a  census  of  its  own,  though  the  Federal 
census  was  taken  a  few  months  before,  especially  where  addi- 
tional territory  has  been  added  to  the  city  since  the  Federal 
census.  Lancaster  v.  City  of  Owensboro,  72  S.  W.  731,  24 
R.  1978. 

PORT.— Rev.  Stats.,  U.  S.,  Sec.  4141  (U.  S.  Comp.  Stats., 
1901,  p.  2808),  provides  that  every  vessel  shall  be  registered 
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by  the  collector  of  the  district,  which  includes  the  port  to 
which  such  vessel  belongs  at  the  time  of  registry,  which  shall 
be  deemed  to  be  that  at  or  nearest  to  which  the  owner,  or 
if  there  be  more  than  one,  the  husband  or  managing  owner 
usually  resides.  Sees.  4178  and  4334  (U.  S.  Comp.  Stats., 
1901,  pp.  2830  and  2968)  require  the  name  of  the  port  to 
which  a  licensed  or  registered  vessel  belongs  to  be  painted 
on  its  stem,  and  provide  a  penalty  if  this  is  not  done.  Act 
Congress,  June  26,  1884,  Chap.  121,  Sees.  21,  23,  Stats.  58 
(U.  S.  Comp.  Stats.,  1901,  p.  2831),  provides  that  the  word 
"port,''  as  used  in  Sees.  4178  and  4334,  in  reference  to  paint- 
ing the  name  and  port  of  registered  vessels  on  their  stems, 
shall  be  constraed  to  mean  either  the  port  where  the  vessel 
is  registered  or  the  place  in  the  same  district  where  the  vessel 
was  built,  or  where  one  or  more  of  the  owners  reside.  Held, 
that  the  meaning  of  the  word  **port"  in  Sec.  4141  was  like- 
^se  changed.  Com.  v.  Ayer  &  Lord  Tie  Co.,  117  Ky.  161, 
77  S.  W.  686,  25  R.  1068. 

POSITIVE  EVIDENCE.— In  an  action  for  injuries  to  a 
traveler  at  a  crossing,  whether  the  positive  evidence  for 
defendant  that  signals  of  the  approach  of  the  train  were  given 
outweighs  the  negative  for  plaintiff  that  persons  who  were 
in  a  position  to  hear  such  signals  did  not  hear  them,  is  a 
question  for  the  jury.  C.  &  0.  By.  Co,  v.  Hawkins,  124  S. 
W.  836. 

Evidence,  whether  written  or  oral,  is  either  positive  or 
presumptive.  Positive  evidence  is  the  direct  proof  of  the 
fact  or  point  in  issue:  presumptive  evidence  consists  in  the 
proof  of  some  other  fact  or  facts,  from  which  the  point  in 
issue  may  be  inferred.  The  strength  of  the  presumption  is 
alwajrs  in  proportion  to  the  frequency  of  the  connection 
between  the  fact  to  be  inferred  and  that  which  is  proven.  If 
the  connection  be  found  by  experience  and  observation  to  be 
invariable  in  all  instances,  the  presumption  is  what  in  law 
is  denominated  violent,  and  is  equal  to  full  proof.  If  the 
connection  be  general,  not  universal,  the  inference  of  the 
existence  of  the  one  from  the  proof  of  the  other,  though 
rational,  is  not  necessary,   and   the  presumption  amounts  to 
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a  probable  one  only.  But  if  experience  shows  that  the  fact 
intended  to  be  inferred  is  as  often  or  oftener  disjoined  than 
it  is  connected  with  that  which  is  proven,  the  proof  of  the 
latter  creates  no  presumption  of  the  existence  of  the  former. 
Davis  V.  Curry,  2  Bibb,  239. 

POSITIVENESS  IN  PLEADING.— A  fact  must  be  posi- 
tively alleged,  it  not  being  suflScient  to  plead  evidence  of  the 
fact.    Com.  V.  Chwudet,  100  S.  W.  819,  30  R.  1157. 

An  allegation  that  a  person  was  killed  ''at  or  near"  a 
public  crossing  will  be  construed  to  mean  that  he  was  struck 
at  a  place  on  the  track  other  than  a  public  crossing.  Davis' 
Admr.  V.  C.  &  0.  Ey.  Co,,  116  Ky.  144,  76  S.  W.  275,  25 
R.  342;  L.  cfe  N.  B.  Co.  v.  Redman,  91  S.  W.  722,  28  R.  1293; 
L,  &  N.  B.  Co.  V.  Eaden,  93  S.  W.  7,  29  R.  365. 

Where  a  plea  of  fraud  in  an  answer  is  not  specific  as  to 
the  person  who  committed  the  fraud,  the  plea  is  insufficient. 
Towles  V.  Edwards-Barnard  Co.,  66  S.  W.  1107,  24  R.  491. 
See,  also,  in  digests,  Pleading. 

POSSE  COMITATUS.— The  ''power  of  a  county,"  which 
includes  all  able  bodied  men  therein,  above  the  age  of  fifteen, 
who  may  be  called  on  by  the  sheriff  to  assist  him  in  preserv- 
ing the  peace.     Cochran's  Law  Lexicon. 

POSSESSIO  FRATRIS  FACIT  SOROREM  ESSE  HAEC 
REDEM. — The  possession  of  the  brother  makes  the  sister  the 
heir.  Black.  Com.  book  II,  Chap.  14,  VI,  rule  of  descents, 
pp.  227  and  231.    Boudin  v.  Pollock,  7  T.  B.  Monroe,  42. 

POSSESSIO  PEDIS.— "The  word  'appropriate'  in  the 
statute,  was  apparently  intended  to  mean,  as  it  literally 
imports,  trespass  when  there  was  no  actual  seizin,  which  at 
common  law,  as  adjudged  by  this  court,  was  necessary  to 
support  that  form  of  action  or  case  when  some  other  person 
than  the  owner  held  the  possessio  pedis.''  Holderman  v.  MiA- 
dleton,  6  Bush,  45. 

POSSESSION. — See,  also,  Adverse  Possession. 
Generally.    ''Possession    is    favored    in    law.    The    posses- 
sion of  things  personal  or  real,  ripens  by  length  of  time  into 
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a  perfect  and  indefeasible  title.  The  lowest  and  most  imper- 
fect churn  to  land,  by  mere  naked  possession  or  actual  oecu- 
padoD,  without  **any  shadow  or  pretence  of  right/*  may  be 
ripened  by  continuance,  into  apparent  right  of  possession; 
next  into  an  actual  right  of  possession,  and  la^ly,  into  a 
complete  title,  comprehending  the  jus  duplicatum,  droit  droit, 
or  double  right  of  seisin,  and  right  of  property  combined. 
In  equity,  length  of  possession  is  equally  favored  and  pro- 
tected."   Barbour  v.  Whitlock,  4  T.  B.  Monroe,  196. 

Possession  and  the  right  of  property  are  different,  not 
flynonymous.     Withers  v.  Thompson,  4  T.  B.  Monroe,  331. 

**The  words,  'possession,'  *  entry,'  'detainer,'  in  this  chapter 
refer  to  lands  and  tenements.  A  forcible  entry  is  (1)  an 
entry  without  the  consent  of  the  person  having  the  actual 
possession;  (2)  as  to  a  landlord,  an  entry  upon  the  possession 
of  his  tenant  at  will  or  by  sufferance,  whether  with  or  without 
the  tenant's  consent."    Civil  Code,  Sec.  452. 

The  possession  contemplated  by  the  act  of  1824  against 
champerty  and  maintenance  is  an  actual  possession,  but  to 
eonstitnte  it  such  it  is  not  necessary  that  occupant  be  settled 
or  living  upon  the  land.    LUlard  v.  McOee,  3  J.  J.  M.  549. 

There  is  a  difference  between  the  terms  ** custody"  and 
"possession."  Possession  is  the  present  right  and  power  to 
control  a  thing.  A  person  has  the  custody  of  property,  as 
distinguished  from  the  possession,  where  he  merely  has  the 
care  and  charge  of  it  for  one  who  retains  the  right  to  control 
it,  and  who  therefore  retains  constructive  possession.  "Where 
goods  are  delivered  by  the  master  to  his  servant  or  other 
agent,  he  parts  with  the  custody  only,  and  not  the  possession; 
he  has  constructive  possession.  Shipp  v.  Patten,  123  Ky.  69, 
93  S.  W.  1083. 

Legal  seisin  does  not  give  possession  in  fact.  Speed  v. 
Buford,  3  Bibb,  74;  Neely  v.  Butler,  10  B.  M.  50. 

To  render  a  possession  actual  it  is  suflBcient  if  the  property 
is  occasionally  used  for  the  appropriate  purposes,  as  a  pasture 
for  grazing,  a  church  for  divine  worship,  etc.  Carrine  v. 
Webster,  3  Mar.  333. 

When  a  landlord  acquires  possession  by  a  writ  of  forcible 
detainer,  such   possession  will   entitle   him  to  maintain   tres- 
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pass  vi  ei  armis  for  an  injury  to  the  land  during  the  improper 
detention  by  the  tenant.    Shields  v.  Henderson,  1  Litt.  239. 

See.  490,  Civil  Code,  providing  for  the  judicial  sale  of  a 
vested  interest  in  lands  jointly  owned,  *'if  the  estate  be  in 
possession,"  refers  to  the  nature  of  the  owner's  tenure,  and 
not  to  an  occupation  of  the  land  by  him.  Ward  v.  Edge, 
100  Ky.  757,  39  S.  W.  440,  19  R.  59. 

In  an  action  by  an  executor  for  cutting  and  carrying 
away  timber  from  land  owned  by  the  testator  at  his  death 
the  allegation  that  the  '4and  since  decedent's  death  has  been 
in  the  plaintiff's  possession  and  control  as  executor"  does 
not  necessarily  mean  that  the  plaintiff  had  possession  when 
the  trespass  was  committed.    Miller  v.  Rout,  7  R.  100. 

A  person  can  no  more  sell  his  **  possession  by  parol  than  he 
can  his  land."    AHhur  v.  Humble,  140  Ky.  60,  130  S.  W.  958. 

Contract  for  **the  possession  of  the  farm  and  the  benefit," 
thereof,  held  not  to  be  a  sale  of  the  property,  under  the 
circumstances.     Withers  v.   Thompson,  4  T.  B.   Monroe,   330. 

It  has  long  been  the  rule  in  this  State  that  where  one  has 
a  deed  describing  a  tract  of  land  by  courses  and  distances, 
and  actually  enters  upon  and  encloses  a  part  of  it,  that  his 
possession  will  extend  to  the  entire  boundary.  Burt-Brdbb 
Lumber  Compcmy  v.  Sackett,  147  Ky.  232;  Ferrell  v.  Bcmer 
Cooperage  Co,,  159  Ky.  716,  169  S.  W.  479. 

The  bare  possession  of  personal  property  without  the  abso- 
lute or  strict  legal  title,  confers  a  right  of  action  against  a 
mere  wrong-doer  having  no  right  and  not  clothed  with  any 
authority  from  the  real  owner.  Hunter  v.  Carter,  5  Ky. 
Opin.  483. 

The  law  presumes  possession  to  be  held  under  the  legal 
title,  unless  the  contrary  appears.  WiTvn  v.  WUhite,  5  J.  J. 
M.  523. 

Possession  may  be  changed  from  adverse  to  amicable  by 
agreement  of  the  parties,  but  to  have  the  effect  it  should 
clearly  appear  that  the  title  of  the  claimant  is  recognized, 
as  well  as  a  right  to  the  possession,  and  that  the  tenant  has 
the  right  to  assume  the  relation,  not  owing  allegiance  to  any 
other  person  or  landlord.  Gai/  v.  Moffity  2  Bibb,  507;  Hig- 
gvnbotham  v.  Fishback,  1  Mar.  506;  Mills  v.  Bodley,  4  Mon. 
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249;  Smith  v.  Morrow,  7  J.  J.  M.  444.  An  agreement  to 
become  tenant  is  the  only  means  by  which  one  can  become 
raeh  to  the  vendee  of  adverse  title.  Fauntleroy  v.  Henderson^, 
12  B.  M.  455. 

It  is  a  universal  rule  that  the  possession  shall  be  held 
according  to  the  title  under  whioh  it  waa  acquired.  Kirk  v. 
Mchols,  2  J.  J.  M.  470. 

Where  one,  having  title  is  in  possession  under  an  elder 
grant,  claiming  ownership  to  the  extent  of  his  boundaries, 
he  is  in  the  possession  to  the  extent  of  the  boundaries  of  his 
grant,  unless  one  claiming  under  a  junior  grant  has  actual 
occupancy  of  the  portion  of  the  lands,  which  are  covered 
by  both  grants.  Where  one,  having  title,  is  in  actual  posses- 
sion of  some  portion  of  his  land  under  his  deed,  claiming 
title  to  all  of  his  land,  he  is  in  actual  possession  to  the 
extent  of  his  deed,  of  all  of  the  lands  embraced  in  the  deed, 
which  are  not  in  the  actual,  adverse  possession  of  another. 
/.  C.  R.  Co.  V.  Taylor,  164  Ky.  150,  175  S.  W.  26. 

By  a  devise  to  a  daughter  of  the  slaves  the  testator  put 
in  her  possession,  a  slave  hired  by  the  year  to  her  husband 
does  not  pass.    Breckinridge  v.  Duncan,  2  Mar.  51. 

Lez  loci  possessionis  determines  the  consequences  of  posses- 
sion under  loan.    Fightmaster  v.  Beasly,  7  J.  J.  M.  413. 

In  Campbell  v.  Roberis,  3  A.  K.  Marsh.  623,  this  court 
said:  Possession  is  always  evidence  of  title.  It  may  be 
explained  away  by  extraneous  evidence,  but  in  the  absence  of 
all  otiier  evidence  the  faet  of  a  plaintiff  in  ejectment  having 
been  once  possessed  of  the  land  will  be  sufficient,  prima  fade, 
to  authorize  a  recovery  against  an  intruder  on  that  posses- 
sion.   Bowling  v.  Shepherd,  9  Ky.  Opin.  343. 

An  entry  upon  land  to  secure  the  possession,  to  be  valid 
and  have  all  the  legal  effects  of  a  legal  entry,  must  be  open 
and  notorious,  and  in  such  a  manner  as  that  those  interested 
may  ascertain  the  fact  by  ordinary  diligence.  To  determine 
'whether  a  possession  taken  and  continued  by  inclosure  is  or 
is  not  open  and  notorious,  the  concomitant  circumstances  and 
the  condition  of  the  country  must  be  considered.  Buford  v. 
Cox,  5  J.  J.  M.  589. 
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Pleading.  A  petition  was  not  defective  in  failing  to  use 
the  word  ''actual**  in  describing  ** possession,*'  as  it  alleged 
that  plaintiff  had  ''occupied**  the  land  for  more  than  fifteen, 
years.  The  use  of  the  word  "occupied**  was  tantamount  to 
the  word  "actual.**  Hall  v.  Roberts,  74  S.  W.  199,  24  E. 
2362. 

Where  a  plaintiff  avers  he  is  the  owner  and  entitled  to 
the  possession  of  real  estate,  an  answer  is  bad  which  denies 
that  the  plaintiff  is  the  owner  and  entitled  to  the  possession, 
for  the  answer  might  be  true  and  yet  the  plaintiff  may  be  the 
owner  of  the  land.    Vinegar  v.  Jackson,  8  Ky.  Opin.  304. 

In  Champerty  Statute.  The  character  of  possession  spoken 
of  in  the  champerty  statute  is  the  same  kind  of  possession 
which,  if  maintained  long  enough,  under  the  limitation  stat- 
ute, confers  title  upon  the  possessor;  it  is  an  adverse  actual 
possession;  it  must  assert  and  exercise  dominion  and  control 
over  the  premises  in  such  manner  as  to  exclude  all  who  might 
wish  to  enjoy  them  under  any  other  title.  Interstate  Invest- 
ment Co.  V.  Bailey,  93  S.  W.  &78,  29  R.  468. 

A  possession  may  be  adverse  under  the  statute  of  limita- 
tions without  being  adverse  under  the  champerty  act.  Castle- 
man  V.  Combs,  7  Mon.  273;  Oriffith  v.  Dicken,  4  Dana,  561; 
Baley  v.  Deakins,  5  B.  M.  161;  Barret  v.  Cobum,  3  Met.  514; 
Moore  v.  Baker,  92  Ky.  518;  Henderson  v.  Dupree,  82  Ky. 
678. 

Poesession  of  One  of  Two  Joint  Owners.  The  posses- 
sion of  one  of  two  joint  owners  is  the  possession  of  both,  and 
the  continued  possession  of  one  can  not  be  relied  on  to 
defeat  the  rights  of  the  other.    Cross  v.  Honchin,  6  R.  439. 

Possession  of  Liquor.  Where  defendant,  who  was  not  a 
liquor  dealer,  was  charged  with  stealing  whisky  from  a 
warehouse,  evidence  that  he  sold  whisky  to  a  certain  person 
shortly  after  the  alleged  theft,  was  admissible  as  tending  to 
show  defendant's  possession  of  the  whisky.  Franks  v.  Conu, 
163  Ky.  96,  173  S.  W.  327. 

Chap.  7  of  Acts  1914,  making  it  unlawful  for  any  person 
to  keep,  store  or  possess  liquors,  is  unconstitutional  as  pro- 
hibiting the  possession  of  liquors  for  innocent  purposes,  with 
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whieh  the  police  power  of  the  State  is  not  concerned.    Cam. 
V.  Smith,  163  Ky.  228,  173  S.  W.  340. 

Possession  of  Game.  It  is  provided  in  the  game  law 
of  1912  that  ''The  words  sell  and  sale  as  used  in  this  Act 
shall  be  construed  as  meaning  any  sale  of  or  offering  to  sell 
or  having  in  possession  with  intent  to  sell,  use  or  dispose 
of  the  same  contrary  to  law.  The  word  person  shall  be  deemed 
to  include  partnerships,  associations  and  incorporations  and 
no  violation  of  any  provision  of  this  Act  or  any  other  law 
of  this  State  relating  to  fish  or  game  shall  be  excused  for  the 
reason  that  the  prohibited  act  was  done  as  the  agent  or 
employe  of  another.  Nor  that  it  shall  be  committed  by  or 
through  an  agent  or  employes  of  the  person  charged.  The 
word  possession  shall  'be  deemed  to  include  both  actual  and 
constructive  possession  as  well  as  the  control  of  the  article 
referred  to.''  Acts  1912,  p.  163;  Ky.  Stats.  (1915),  Sec. 
1954c. 

Question  of  Fact.  Whether  one  man  or  another  was  in 
possession  of  land  at  a  particular  time,  is  a  question  of  fact, 
to  be  decided  by  a  jury  to  whom  aU  the  facts  and  circum- 
stances in  proof  should  be  submitted  without  instructions  as 
to  the  inference  they  may  draw  from  any  particular  fact. 
Boucher  v.   WiUiamson,  1  Dana,  228. 

Possession  of  Vendee.  The  possession  of  a  vendee  by 
executory  contract  is,  in  contemplation  of  law,  the  possession 
of  the  vendor,  and  no  lapse  of  time  will  bar  the  latter.  Moore 
Y.  Farrow,  3  Mar.  43;  Butts  v.  Chinn,  4  J.  J.  M.  641;  Sprigg 
Y.  Albin,  6  J.  J.  M.  163 ;  Griffith  v.  Dicken,  2  B,  M.  21 ;  Oossom 
V.  Donaldson,  18  B.  M.  239. 

Constructive  Possession.  There  can  be  no  constructive 
possession  of  the  same  land  by  conflicting  claimants.  In  the 
absence  of  any  actual  possession,  if  there  be  any  constructive 
possession  it  must  be  with  the  holder  of  the  best  title,  unless 
he  has  renounced  it.    Jones  v.  MoCa/uley,  2  Duv.  15. 

Continued  Possession.  The  true  criterion  of  the  continued 
possession  of  land  is  the  continued  enjoyment  of  the  profits 
of  it    Hinton  v.  Pox,  3  Litt.  384. 
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After  one  who  haa  been  in  actual  occupancy  of  land  departs 
from  it,  poBsession  can  not,  in  general,  be  adjudged  to  ton- 
tinue  for  any  length  of  time  upon  the  ground  that  the 
party  has  not  abandoned  his  claim,  unless  there  be  something 
upon  the  land  itself  to  indicate  his  intention  to  return.  Myers 
V.  McMilkm,  4  Dana,  488. 

Temporary  Absence.  One  who  is  legally  in  possession, 
but  temporarily  absent  without  any  intention  of  abandoning 
his  possession,  is  not  divested  by  a  temporary  entry  of  another, 
and  in  the  absence  of  the  latter  may  lawfully  resume  the 
possession  in  fact,  without  being  liable  for  forcible  entry 
and  detainer.  Haley  v.  Palmer,  9  Dana,  320.  See,  also. 
Homestead. 

The  mere  act  of  nailing  up  the  doors  of  a  house  is  not 
suflScient  to  retain  the  possession  thereof  without  any  other 
act  indicating  an  intention  to  use  it.  Hopkins  v.  Biick,  3 
Mar.  112. 

The  mere  erection  of  a  shanty  or  cabin  upon  a  tract  of 

land  without  use  or  occupation  thereof,,  constitutes  no  such 

•  

possession  as  will  bar  an  ejectment.  Wickliffe  v.  Ensor,  9 
B.  M.  269. 

Putting  a  plow,  a  bed  quilt,  etc.,  into  a  house  and  locking 
the  door,  and  contracting  with  a  tenant  to  live  on  the  land, 
are  such  acts  as  may  indicate  an  intention  to  hold  possession 
of  the  land.     Young  v.  Ringo,  1  Litt.  226. 

"Where  a  railroad  company  claimed  land  in  controversy, 
as  a  part  of  its  depot  grounds,  and  under  such  claim  was 
actually,  at  the  time  the  fence  was  erected,  applying  the 
grounds  to  the  general  uses  and  purposes  of  a  depot,  this 
in  law  amounted  to  such  a  possession  as  would  prevent  a 
recovery   for  trespass.    Frisbee  v.   Wall,  4  Ky.   Opin.  471. 

POSSESSION    OF   SURFACE   OF   LAND.— Possession   of 

the  surface  of  land  does  not  give  possession  of  the  mining 
rights  which  had  been  theretofore  sold;  on  the  contrary,  such 
possession  presumes  that  the  holder  of  the  surface  was  only  a 
trustee   for  the   benefit  of  the   owner  of  the   mining  rights, 
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and  limitation  in  such  a  case  will  not  run  in  favor  of  the 
owner  of  the  surface  against  the  owner  of  the  mining  rights. 
Famsworih  v.  Barret,  146  Ky.  566,  142  S.  W.  1049. 

POSSESSION,     REVERSION     OR     REMAINDER.— The 

words  ''possession,  reversion,  or  remainder''  are  used  in  the 
statute  of  wills  as  descriptive  of  the  nature  of  the  estate 
which  may  be  devised,  or  of  its  tenure,  and  not  as  descrihing 
fte  peculiar  situation  in  which  the  land  itself  might  be  with 
regard  to  intrusion  upon  it  by  strangers,  which  does  not  aflfect 
the  power  to  devise.    May  v.  Slaughter,  3  Mar.  508. 

POSSESSOR. — The  words  ** owner*'  and  ** possessor,"  and 
the  words  ** owning"  and  ** possessing"  are  not  synonymous, 
as  used  in  Sec.  4,  Art.  4,  Sec.  11,  Art.  5,  and  Sec.  13  of 
Chap.  92,  Gen.  Stats.    Com.  v.  Gaines,  80  Ky.  489,  4  R.  379. 

POSSIBILITY   OF   PERFORMANCE.-«ee  Frauds,   Stat- 

UTE  OF. 

POSSIBLE. — If  by  any  possible  deduction  from  facts 
proved  a  right  of  action  might  be  sustained,  it  is  error  to 
instruct  as  in  case  of  nonsuit.  Fightmaster  v.  Beasl/y,  7  J.  J. 
M.  411. 

POST-DATING. — ^Parties  may  post-date  a  contract,  and 
will  be  bound  by  the  contract  as  thus  made.  American  Credit 
Indemnity  Co.  v.  Hecht  &  Co.,  137  Ky.  261,  125  S.  W.  697, 
129  S.  W.  340. 

"The  instrument  is  not  invalid  for  the  reason  only  that 
it  is  ante-dated  or  post-dated,  provided  this  is  not  done  for 
an  illegal  or  fraudulent  purpose.  The  person  to  whom  an 
instrument  so  dated  is  delivered,  acquires  the  title  thereto  as 
of  the  date  of  delivery.'*  Negotiable  Inst.  Low,  Ky.  Stats. 
(1915),  Sec.  37206,  Subsec.  12. 

POST-MORTEM. — ^After  death,  as  a  post-mortem  exam- 
ination. 

POST-NUPTIAL  AGREEMENT.— A  post-nuptial  agree- 
ment between  husband  and  wife,  in  which  they  each  renounce 
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all  right  in  the  property  of  the  other,  is  invalid.    Newby  v. 
Cox,  81  Ky.  58,  4  R.  744. 

POST-OFFICE. — ^Where  the  indorser  is  in  the  habit  of 
receiving  mail  at  two  or  three  post-oflSces,  notice  sent  to  either 
is  suflScient.    Memies  v.  Farmers  Bank  of  Ky.,  3  R.  822. 

POST-ROADS. — ^The  power  to  establish  post-roads  was 
given  to  enable  the  general  government  to  make,  repair,  keep 
open,  and  improve  post-roads  whenever  the  exercise  of  that 
power  shall  be  deemed  proper  for  the  satisfactory  transport- 
ing the  mails.    Dickey  v.  M.  dk  L.  T.  P.  R,  Co,,  7  Dana,  113. 

It  was  not  given  for  the  purpose  of  enabling  Congress  to 
adopt  and  use  the  state  roads  as  post-roads  without  compen- 
sation.   Id. 

POSTAL  CLERK. — ^A  postal  clerk  engaged  on  a  train  in 
the  service  of  the  Government,  whom  the  railroad  company 
was  bound  to  carry  by  contract  with  the  (Jovemment,  is  a 
passenger.  L,  &  N.  R.  Co.  v.  Kvngman,  36  S.  W.  264,  18 
R.  82.    See,  also.  Passenger. 

POSTED. — A  number  of  citizens  of  the  neighborhood  tes- 
tified that  they  were  looking  out  for  notices  but  saw  none. 
The  applicant  testified  that  he  posted  four  notices  ten  days 
before  the  application— one  on  a  tack  in  front  of  his  house, 
one  on  a  tack  on  a  tree  on  the  opposite  side  of  the  road,  two 
others  on  telephone  poles.  No  one  saw  the  two  first-mentioned 
notices.  The  proof  by  the  applicant  showed  that  he  went 
out  after  dark  and  put  up  the  notices.  Held,  that  the  notices 
were  not  substantially  posted  as  required  by  Ky.  Stats.,  Sec. 
4203.    Com.  v.  Redman,  88  S.  W.  1073,  28  R.  117. 

Unlawful  to  enter  premises  where  sign  ''Posted"  has  been 
erected.    Ky.   Stats.,   Sec.   1228a. 

POSTERITY.— The  word  ''posterity'*  embraces  not  only 
children,  but  descendants  to  the  remotest  generation.  Breck- 
inridge V.  Denny,  8  Bush,  525. 
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''In  Breckinridge  v.  Denny,  8  Bosh,  523,  where  the  devise 
was  to  trustees  for  the  use  of  the  testator's  three  daughters, 
'and  their  posterity  forever/  it  was  held  that  the  word  'pos- 
terity' embraced  descendants  to  the  remotest  generation, 
thereby  creating  an  estate  tail,  which,  under  our  statute,  was 
converted  into  a  fee  simple.  The  word  'issue'  is,  of  course, 
as  comprehensive  a  word  as  'posterity,'  and  embraces,  as  the 
latter  does,  not  only  children,  but  descendants  to  the  remotest 
generation."  Bormycastle  v.  Lilly,  153  Ky.  834,  156  S.  W. 
«71 

POSTHUMOUS  CHILD.— "Son  or  daughter  bom  after 
the  death  of  his  or  her  parent."    Ky.  Stats.,  Sec.  2350. 

"A  child  born  of  the  widow,  within  ten  months  after  the 
death  of  the  intestate,  shall  inherit  from  him  in  the  same 
manner  as  if  he  were  in  being  at  the  Jime  of  such  death." 
Ky.  Stats.   (1915),  Sec.  1399. 

A  posthumous  child  at  its  birth  becomes  as  much  entitled 
to  a  vested  interest  in  the  reversion,  where  the  testator  devises 
all  his  estate  to  his  wife  for  life  and  dies  intestate  as  to  the 
reversion,  as  any  one  of  its  brothers  and  sisters.  Sansberry 
V.  McElroy,  6  Bush,  442. 

A  posthumous  child  shall  'be  considered  a  devisee  under  the 
hfw  of  contribution,  and  entitled  to  all  his  rights,  and  liable 
to  all  his  responsibilities."    Ky.  Stats.   (1915),  Sec.  2079. 

Under  Sec.  1399  of  the  Kentucky  Statutes,  a  child  bom 
of  the  widow,  within  ten  months  after  the  death  of  an  intes- 
tate husband  and  father,  inherits  from  him  in  the  same  man 
ner  as  if  the  child  were  in  being  at  the  time  of  such  death; 
and  a  judicial  sale  of  the  father's  land  prior  to  the  birth  of 
the  posthumous  child,  under  a  judgment  rendered  in  the 
lifetime  of  the  father,  will  not  deprive  the  posthumous  child 
of  her  interest  in  the  land  as  the  heir  of  her  father.  Coie 
V.  Lems,  159  Ky.  747,  169  S.  W.  490. 

A  child  bom  within  ten  months  of  the  death  of  the  intestate 
is  entitled  to  share  in  his  estate,  as  if  born  and  in  being  at 
the  time  of  intestate's  death.  Massie  v.  Hiati,  82  Ky.  314, 
6  R.  176. 
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POSTING  AND  SLABBING.— The  work  of  posting  and 
slabbing  a  mine,  means  propping  its  roof  and  sides  and  remov- 
ing therefrom  slate,  stone  and  other  substances  liable  to  become 
loose  and  fall  upon  the  workmen  in  the  mine.  Olive  Hill 
Fire  Brick  Co.  v.  Stone,  153  Ky.  360,  155  S.  W.  733. 

POTENTIAL  EXISTENCE.— The  rule  that  the  sale  of  a 
thing  having  neither  an  actual  nor  a  potential  existence  is 
void  as  to  creditors  has  no  application  to  a  contract  by  one 
with  the  owner  of  a  mare,  by  which  he  is  to  take  the  mare, 
breed  her,  keep  her  until  the  colt  is  foaled  and  weaned,  and 
then  return  her  to  the  owner,  retaining  the  colt  as  his  prop- 
erty. The  contract  is  simply  for  the  use  of  the  mare  for  a 
particular  purpose,  with  the  right  to  her  produce  in  the  mean- 
time, and  is  valid,  even  against  a  creditor  of  the  owner  who 
sold  her  under  execution  while  she  was  with  foal.  Maize  v. 
Bowmcm,  93  Ky.  205,  14  R.  121.    See,  13  R.  233. 

A  hope  or  expectation  of  means  founded  on  a  right  in  being 
may  be  the  subject  of  a  sale,  because  in  such  case  there  is  a 
potential  existence.     Wheeler  v.  Wheeler,  2  Met.  477. 

POTENTIAL  DOWER  TABLES.— Tables  for  estimating 
potential  right  of  dower  are  copied  in  78  Ky.  202,  203. 

POTIOR  EST  CONDITIO  DEFENDENTIS.  OR  POSSI- 
DENTIS.— The  condition  of  one  defending,  or  possessing,  is 
the  better.    Cochran's  Law  Lexicon. 

This  maxim  held  not  applicable  in  Crutcher  v.  Trabm,  5 
Dana,  84. 

POWDER. — ^*' Technically,  'powder'  may  be  a  mass  of  fine 
particles  of  any  substance;  yet,  when  used  in  connection  with 
an  allegation  of  shooting  and  the  use  of  leaden  balls,  any  per- 
son would  know  that  gunpowder  was  meant."  Blankenship  v. 
Com,,  66  S.  W.  995,  23  R.  1995. 

POWER  OF  APPOINTMENT.— Ky.  State.,  Sees.  4839, 
4846,  change  the  common  law  rule  that  a  will  executed  before 
the  creation  of  a  power  of  appointment  would  not  operate  to 


Digitized  by  VjOOQIC 


POWER  OF  A  CIR.    2651    POWER  TO  CONVEY 

execute  the  subsequently  created  power.  Hankins  v.  Colmnr- 
hia  Trust  Co.,  142  Ky.  206,  134  S.  W.  498. 

A  general  power  of  appointment  may  be  executed  by  dif- 
ferent acts  at  different  times;  and  where  there  has  been  a 
partial  execution  of  a  power,  any  attempt  to  execute  it  in 
respect  to  that  about  which  it  has  been  executed,  will  be 
unavailing;  if  the  partial  execution  of  the  thing  upon  which 
it  operates  can  not  be  distinguished  from  others  the  first 
execution  will  exhaust  the  power.  Johnson  v.  Yaies,  9  Dana, 
497. 

To  authorize  a  deed  to  be  treated  as  the  execution  of  a 
power  of  appointment  by  the  grantor,  the  intention  to  execute 
the  power  must  be  clear,  so  that  the  transaction  shall  not 
be  fairiy  susceptible  of  any  other  interpretation.  Therefore, 
where  a  devisee  under  a  will  took  one-half  his  share  in  fee 
and  the  other  half  for  life,  and  after  his  death  **to  such  uses 
as  he  may  declare,  limit,  or  appoint  by  deed  or  will,"  a  deed 
executed  by  him  conveying  **all  his  right,  title,  interest,  and 
claim"  in  and  to  the  property  devised,  can  not  be  regarded 
as  an  execution  of  the  power  of  appointment,  and  therefore 
passed  the  absolute  estate  in  one-half  the  property  described 
and  only  the  grantor's  life  estate  in  the  other  half.  Payne 
V.  Johnson,  95  Ky.  175,  15  R.  522. 

POWER  OF  A  CIRCUIT  JUDGE.— A  special  judge  elected 
under  Sec.  1029,  Ky.  Stats.,  has  no  powers  except  those  given 
him  by  the  statutes,  and  the  statutes  confer  no  power  except 
such  as  is  necessary  to  hold  court  for  the  occasion.  The  words 
**rfiall  have  the  power  of  a  circuit  judge*'  mean  that  he  shall 
have  the  same  power  of  a  circuit  judge  in  the  discharge  of 
the  duties  devolving  upon  him  by  reason  of  his  election  for 
that  occasion.  He  has  no  right  to  vote  for  an  official  indexer 
under  Sec.  908,  Ky.  Stats.  Boberts  v.  Cain,  97  Ky.  722,  31 
S.  W.  729,  17  R.  459. 

POWER  TO  CONVEY. — The  power  to  convey  is  included 
in  an  authority  to  executors  to  sell  **such  real  estate  as  I 
now  own  or  may  acquire,*'  and  the  executors  may  sell  and 
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convey  land  which  has  been  purchased  hy  them  at  a  bank- 
rupt sale  to  save  purchase  money  due  to  the  testator  therefor. 
Preuser  v.  Terry,  13  R.  25. 

POWER  TO  DECLARE  WAR^In  England  and  most 
other  royal  governments  the  power  to  declare  or  recognize 
war  is  executive,  but  in  the  United  States  it  is  legislative, 
because  the  organic  law  delegates  to  Congress  exclusive  **  power 
to  declare  war,**  and  of  course  to  recognize  or  declare  insur- 
rection as  existing  war.  Leathers  v.  Cornel  Ins,  Co,,  2  Bush, 
297. 

Authority  to  mate  war  for  8uppressi<m  of  rebellion  is 
derived  from  those  clauses  of  the  Constitution  which  declare 
that  **the  president  shall  take  care  that  the  laws  are  faith- 
fully executed,**  and  that  Congress  shall  have  power  **to 
provide  for  calling  forth  the  militia,*'  etc.  Morris  v.  Doni^ 
phan,  4  Met.  390. 

POWER  TO  EARN  MONEY.— One's  salary  as  a  minister 
is  not  conclusive  evidence  of  his  power  to  earn  money,  and 
where  it  is  not  claimed  that  the  verdict  is  excessive,  it  was 
not  prejudicial  error  for  the  court  to  refuse  to  admit  the 
same,  although  it  might  properly  have  been  admitted  in 
connection  with  other  facts  for  the  jury*s  consideration  in 
determining  decedent  *s  earning  capacity.  C,  &  0,  By.  Co. 
V.  Hoskins'  Admr,,  164  Ky.  575,  176  S.  W.  29. 

The  measure  of  damages  for  personal  injuries  resulting  in 
death  is  not  the  value  of  decedent  *s  power  to  labor,  but  the 
value  of  his  power  to  earn  money.  L,  dk  N.  R,  Co.  v.  Ward^s 
Admr,,  44  S.  W.  1112,  19  R.  1900.  See,  also,  EARNma 
CAPAcmr;  Impairment  op  Earning  Capacity;  Permanent 
Impairment. 

Where  an  engineer  sued  for  personal  injuries  received  in 
a  collision,  and  did  not  aver  special  damages,  an  instruction 
allowing  a  recovery  for  a  temporary  injury  or  for  diminished 
capacity,  if  any,  to  earn  money,  was  erroneous.  The  tem- 
porary impairment  of  the  power  to  earn  money  is  only  another 
expression  for  loss  of  time.  C,  N.  0.  dk  T.  P.  By.  Co.  v. 
savers,  126  S.  W.  120. 
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POWER  TO  MAKE  CONTRACTS.— ^' Power  'to  make 
eontracts'  ex  vi  iermini  includes  power  to  make  any  lawful 
contract."    Hari  v.  Origsby,  14  Bush^  554. 

POWER  TO  REVOKE.— Where  a  father  conveyed  real 
estate  to  another  in  trust  for  his  daughter,  reserving  ''full 
power  to  revoke  each  or  any  or  scwne  or  all  of  the  uses  hereby 
created  and  to  cause  them  to  shift  to  other  person  or  persons, 
including  himself/'  the  title  passed  to  the  grantee,  subject 
to  the  power  reserved  by  the  grantor  to  change  the  use;  and 
the  grantor  having  made  a  general  assignment  for  the  benefit 
of  his  creditors  without  revoking  the  grant  or  changing  the 
use,  the  right  to  do  so  did  not  pass  to  the  assignee.  Such  a 
power  of  revocation  is  not  an  interest  in  the  property  that  can 
be  subjected  by  the  grantor's  creditors.  Hill  v.  Comtmll,  95 
Ky.  512,  16  R.  97. 

POWER  TO  SELL. — ^The  provision  in  an  albsolute  convey- 
ance to  an  infant  conferring  upon  him  the  power  to  sell 
implies  only  the  power  to  sell  when  the  disability  of  infancy 
is  removed.  Therefore,  a  clause  in  a  deed  to  an  infant 
married  woman  giving  her  the  right  to  sell  "by  her  husband 
uniting  with  her,"  does  not  remove  the  disability  of  either 
infancy  or  coverture,  and  she  can  convey  only  in  the  same 
manner  as  if  that  provision  had  been  omitted.  Seivell  v. 
SeweU,  92  Ky.  500,  18  S.  W.  162,  17  R.  1069. 

Power  given  to  a  city  to  sell  stock  necessarily  implies  the 
power  to  subscribe  and  pay  for  it.  Phillips  v.  C.  df  C.  Bridge 
Co.,  2  Met.  219. 

Testator's  will  gave  his  executrix  "power  to  sell  and 
convey  any  portion  of  my  estate  not  devised  to  my  four  first- 
named  children."  Held,  that  the  power  to  sell  was  unre- 
stricted except  as  to  property  devised  to  said  children.  White 
v.  Outhrie,  10  R.  94. 

A  power  to  sell  land  not  conferred  by  power  to  locate  and 
murvey.  An  expression  in  a  letter  that  he  would  gladly  sell 
part  at  a  low  rate  to  pay  expenses  of  the  residue,  conferred 
no  power  to  sell.    Moore  v.  Lockett,  2  Bibb,  69. 
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One  employed  and  authorized  to  obtain  certificate  of  settle- 
ment and  pre-emption  and  carry  them  into  grant,  and  to  have 
one-half  for  his  services,  has  no  power  to  sell  or  convey. 
Campbell  v.  Laipsley,  2  Bibb,  75. 

A  power  to  sell  land  implies  a  power  to  bind  the  principal 
to  convey  with  general  warranty,  unless  there  be  restraining 
words.     Vcmada  v.  Hopkins,  1  J.  J.  M.  288. 

A  power  to  sell  land  is  not  restricted  by  designating  a 
mode  of  sale,  unless  such  mode  necessarily  restricts  all  other 
modes.    Id. 

POWERS,— See  Special  Power. 

**A  power  is  an  individual  personal  capacity  of  the  donee 
of  the  power  to  do  something.  That  it  may  result  in  prop- 
erty becoming  vested  in  him  is  immaterial.  The  general 
nature  of  the  power  does  not  make  it  property.  The  power 
of  a  person  to  appoint  an  estate  to  himself,  is  in  my  judg- 
ment, no  more  his  'property*  than  the  power  to  write  a  book 
or  to  sing  a  song.  The  exercise  of  any  one  of  those  three 
powers  may  result  in  property,  but  in  no  sense  which  the 
law  recognizes  are  they  'property.'  "  Moser  v.  Comn.  Mut. 
Ufe  Ins.  Co.,  134  Ky.  219,  119  S.  W.  792. 

Powers  are  either  collateral  or  such  as  relate  to  an  estate 
or  interest  given  by  the  donor  to  the  donee.  Columbia  Trust 
Co,  V.  Christopher,  133  Ky.  335,  117  S.  W.  943. 

A  ** collateral  power"  is  a  bare  power  given  to  a  mere 
stranger,  who  has  no  interest  in  the  estate  or  property  to 
•which  the  power  relates.  Columbia  Trust  Co.  v.  Christopher, 
133  Ky.  335,  117  S.  W.  943. 

The  distinction  between  collateral  powers  and  such  as 
relate  to  an  estate  or  interest  given  by  the  donor  to  the  donee 
of  the  power  is  chiefly  important  respecting  the  extinguish- 
ment or  suspension  of  such  powers  by  the  donee.    Id. 

The  power  relating  to  an  estate  or  interest  given  the  donee 
may  be  either  appendant  or  in  gross,  being  a  **  power  append- 
ant** when  the  exercise  of  the  power  overreaches,  affects,  or 
destroys  the  donee *s  interest,  and  being  a  ** power  in  gross" 
when   the   ostate   created  by   the  power  is  beyond  and  does 
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not  aflfect   the   estate   of   the   donee.     Columbia  Trust   Co.   v. 
Christopher,  133  Ky.  335,  117  S.  W.  943. 

A  general  power  of  appointment  may  be  exercised  in  favor 
of  whomsoever  the  donee  pleases,  even  in  favor  of  the  donee 
himself.  Mcmdel  v.  Fidelity  Trust  Co.,  128  Ky.  239,  107  S. 
W.  775,  32  R.  1104. 

A  mere  collateral  power  can  not  be  extinguished  or  sus- 
pended by  the  donee;  but  all  powers  other  than  powers 
collateral  and  powers  coupled  with  a  trust  or  duty  may  be 
rospended  or  destroyed,  either  wholly  or  in  part,  by  the 
donee,  and  the  rule  applies  where  the  donee  is  confined  or 
limited  in  his  choice  to  certain  classes  of  individuals  or  to 
certain  institutions.  Columbia  Trust  Co,  v.  Christopher,  133 
Ky.  335,  117  S.  W.  943. 

Powers  not  merely  collateral,  and  not  coupled  with  a 
trust  or  duty,  may  be  released,  extinguished,  or  suspended  by 
express  agreement  or  by  implication,  and  any  dealing  with 
the  property  inconsistent  with  the  exercise  of  such  power 
will  operate  as  an  implied  release  or  extinguishment  of  the 
power.    Id. 

The  true  test  of  implied  power  is,  whether  a  preferred 
means  is  adapted  to  the  end  of  an  express  power,  and  is  also 
unprohibited,  or,  in  other  words,  is  congenial  with  the  spirit 
and  purpose  of  the  Constitution.  Oriswcld  v.  Hepburn,  2 
Dnv.  26. 

The  word  ''necessary*'  is  not  equivalent  to  ''indispensable," 
but  all  means  relating  to  the  end  of  an  express  power  and 
conducive  to  the  execution  of  it  are,  in  the  constitutional 
sense,  "necessary  means."    Id. 

The  declaration  that  Congress  shall  have  power  "to  nwike 
all  laws  which  shall  be  necessary  and  proper  for  carrying 
into  execution  the  foregoing  powers"  neither  enlarges  nor 
contracts  the  specific  powers  expressly  granted,  but  only 
certifies  and  defines  the  natural  and  necessary  sphere  of 
implied  powers,  which  are  as  much  delegated  as  the  express 
powers  to  which  they  are  subservient — as  means  to  ends.  Id. 
A  provision  in  charter  of  bank  that  it  may  loan  money, 
etc,  "take  personal  and  other  security  for  the  payment  thereof. 
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and  dispose  of  the  latter  as  may  be  agreed  upon,  in  all 
respects  as  natural  persons  may  do  under  the  common  law,** 
restores  to  the  bank  the  common-law  right  without  the  inter- 
vention of  a  court  to  sell  mortgaged  property  in  execution  of 
a  power  given  in  the  mortgage.    Hdhn  v.  Pindell,  3  Bush,  189. 

Express  power  to  obtain  a  designated  end  or  fulfill  a 
specific  trust  necessarily  implies  the  subsidiary  power  to  employ 
the  means  necessary  for  effectuating  the  contemplated  end, 
excepting  only  so  far  as  a  particular  means  may  be  inconsistent 
with  the  charter  of  authority.    Oristvold  v.  Hepburn,  2  Duv.  34. 

The  chancellor  can  not  compel  the  trustee  to  exercise  the 
power  provided  for  in  a  deed  if  it  be  a  mere  naked  power  or  a 
power  coupled  with  a  trust,  if  the  refusal  of  the  trustee  is  a 
bona  fide  exercise  of  the  discretion  conferred  upon  him. 
Walker  v.  Smyser,  80  Ky.  620,  4  R.  662,  5  R.  4. 

A  ** special  power"  to  dispose  of  by  will,  within  the  meaning 
of  the  statute,  is  a  power  which  is  specifically  expressed,  or  as 
dearly  and  unequivocally  manifested,  of  disposing  by  will  of 
some  particular  estate.    Harris  v.  Harbeson,  9  Bush,  404. 

Powers  properly  so  called  may  be  executed  by  instruments 
making  no  reference  to  the  power,  but  it  is  otherwise  of  the 
execution  of  bare  authority  of  attorney.  Partners  v.  Bespass, 
5  Mon.  569. 

Power  coupled  with  an  interest  is  not  revocable.  Hancock 
V.  Byrne,  5  Dana,  514. 

There  is  a  diversity  between  powers  to  do  single  acts  and 
to  execute  deeds,  ceremonial  acts,  and  conveyances.  Partners 
V.  Bespass,  5  Mon.  5M. 

Means  Necessary  to  End  Included.  When  a  power  is 
given  to  do  a  thing  the  use  of  the  means  to  accomplish  it  are 
included,  and  necessarily  granted  likewise.  These  should  be 
such  as  are  most  usual  with  prudent,  discreet  men,  and  which 
are  proper  to  accomplish  the  thing  intended  to  be  done. 
Vanada  v.  Hopkins,  1  J.  J.  M.  289. 

POWERS  OF  ATTORNEY.— An  act  done  under  power 
of  attorney  must  be  done  in  the  name  of  the  principal. 
Partners  v.  Bespass,  5  Mon.  567 ;  Tauls  v.  Winn,  5  J.  J.  M.  442. 
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A  power  of  attorney  conferring  authority  will  be  strictly 
construed,  and  will  be  held  to  include  only  those  powers  which 
are  expressly  given,  and  those  which  are  necessary,  essential 
and  proper  to  carry  out  those  expressly  given.  JJ.  8.  Fidelity 
d;  Guaranty  Co,  v.  McOinnis'  Admr,,  147  Ky.  7^1,  145 
S.  W.  1112. 

Authority  conferred  by  power  of  attorney  will  be  con- 
atrued  strictly,  so  as  to  exclude  the  exercise  of  any  power 
which  is  not  warranted  either  by  the  actual  terms  used,  or 
the  necessary  means  of  executing  the  authority  with  effect. 
It  is  also  held  that  powers  of  attorney  delegating  authority 
to  perform  specific  acts,  and  also  containing  general  words, 
are  limited  to  the  particular  acts  authorized.  U.  8,  Fidelity  & 
OuararUy  Co.  v.  McOinnis'  Admr.,  147  Ky.  781,  145  S.  W.  1112. 

Powers  of  attorney  receive  a  strict  interpretation,  and  the 
authority  thereby  given  is  never  extended  by  intendment,  or 
construction,  beyond  that  which  is  given  in  terms,  or  is 
absolutely  necessary  for  carrying  the  authority  into  effect, 
and  that  authority  must  be  strictly  pursued.  Hackworih  v. 
Eastings  Industrial  Co.,  146  Ky.  387,  142  S.  W.  681. 

Pofwers  of  attorney  are  not  subject  to  that  liberal  interpre- 
tation which  is  given  to  less  formal  instruments,  as  letters  of 
instruction,  etc.,  in  commercial  transactions,  which  are 
interpreted  most  strongly  against  the  writer,  especially  when 
they  are  susceptible  of  two  interpretations,  and  the  agent 
has  acted  in  good  faith  upon  one  of  such  interpretations. 
Hackworih  v.  Hastings  Industrial  Co.,  146  Ky.  387,  142 
S.  W.  681. 

A  special  power  of  attorney  given  by  a  principal  to  his 
agent,  authorizing  the  latter  to  subscribe  for  shares  of  stock 
in  a  proposed  corporation  on  behalf  of  the  principal,  does  not 
authorize  the  agent  to  sign  his  principal's  name  to  a  contract 
with  a  building  company  to  erect  a  building  for  the  proposed 
corporation.  Hackworih  v.  Hastings  Industrial  Co.,  146 
Ky.  387,  142  S.  W.  681. 

A  power  of  attorney  to  sell  land  and  apply  the  proceeds 
to  the  payment  of  the  debts  of  the  principal  therein  is  not 
a  deed  of  trust  subject  to  the  provisions  of  Sec.  24,   Chap. 
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80,  Revised  Statutes,  which  prohfbits  a  sale  by  the  trustee, 
unless  made  in  pursuance  to  a  decree  of  court  or  conjointly 
with  the  maker,  etc..  Reed  v.  Welsh,  11  Bush,  459. 

A  power  of  attorney  to  make  a  will  is  not  valid  in  Kentucky. 
Spalding  v.  St  Joseph's  Ind.  School,  54  S.  W.  200,  21  R.  1107. 

POWERS  OF  ATTORNEY  TO  CONFESS  JUDGMENT. 

— **  Powers  of  attorney  to  confess  judgment,  or  to  suffer 
judgment  to  pass  by  default,  or  otherwise,  and  every  release 
of  errors  given  before  an  action  is  instituted,  are  declared 
void."    Ky.  Stats.  (1915),  Sec.  416. 

The  words  ''before  action  is  instituted"  apply  to  the 
confession  of  judgment  and  the  ** general  release  of  error." 
Ward  V.  Curcier,  1  Litt.  202. 

An  answer,  procured  by  plaintiff  from  defendant  before  the 
action  was  instituted,  admitting  the  averments  of  the  petition 
to  be  true,  and  thereafter  filed  by  plaintiff,  was  in  effect  a 
power  of  attorney  to  plaintiff  to  confess  judgment  for  defend- 
ant, and  therefore  void,  and  a  judgment  rendered  for  plaintiff 
thereon  should  be  vacated.    Hudson  v.  McMahon,  50  S.  W.  259. 

Under  Sec.  416,  Ky.  Stats.,  declaring  that  a  power  of 
attorney  to  confess  judgment  shall  be  void,  an  answer  signed 
and  sworn  to  before  suit  was  filed,  consenting  to  judgment 
enforcing  a  mortgage  lien,  gave  the  court  no  jurisdiction  of 
defendant's  person,  and  a  judgment  rendered  pursuant  thereto 
was  void.  Avltman  &  Taylor  Co.  v.  Mead,  60  S.  W.  294, 
22  R.  1189. 

The  Act  rendering  void  powers  of  attorney  to  confess 
judgment  does  not  invalidate  such  power  given  after  suit  has 
been  commenced.    Ward  v.  Curcier,  1  Litt.  202. 

PRACTICABLE  ROUTE.— A  proposed  new  road  need 
not  be  opened  over  the  **most"  practicable  route.  The 
practicability  of  the  route  is  to  be  determined  by  the  com- 
missioners who  locate  it,  and  it  is  for  the  jury  to  say  whether 
a  road  over  this  route  is  necessary  for  the  public  convenience. 
Soaper  v.  Kimsey,  144  Ky.  32,  137  S.  W.  797. 

PRACTICAL  CONFISCATION.— To  aver  that  the  cost  of 
a  public  improvement  amounts  to  a  practical  confiscation  of 
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property  is  only  an  averment  of  a  conclusion.     Slaughter  v. 
City  of  Louisville,  8  Ky.  Opin.  24. 

PRACTICAL  CONSTRUCTION.— The  doctrine  of  practi- 
cal construction  can  not  be  applied  unless  the  language  of 
the  statute  is  so  ambiguous  as  to  leave  the  judicial  mind  in 
doubt    Com.  v.  Boss,  1^5  Ky.  315,  122  S.  W.  161. 

PRACTICAL  NURSE.— A  practical  nurse  is  an  untrained 
nurse,  as  distinguished  from  a  trained  nurse.  Miller's  Admr. 
V.  Ewing,  163  Ky.  401,  174  S.  W.  22. 

PRACTICE. — ^** Webster,  in  his  New  International  Dic- 
tionary, defines  the  word  *  practice'  when  used  as  a  noun,  as 
follows:  *(1)  Action;  performance;  operation;  also,  action; 
deed;  proceeding.  (2)  Actual  performance  or  application  of 
knowledge;  distinguished  from  theory,  profession,  etc.,  ep,p. 
such  actual  performance  or  application  habitually  engaged 
in;  often  repeated  or  customary  action;  usage,  habit,  custom; 
as  the  practice  of  rising  early  or  working  hard.'  "  Columbia 
Life  Ins.  Co.  v.  Tousey,  152  Ky.  447,  153  S.  W.  767. 

The  word  ** practice,"  with  reference  to  intoxicants,  when 
used  in  an  application  for  insurance  means  '* custom," 
** habit,"  and  if  the  applicant's  use  of  intoxicants  has  not 
been  so  frequent  as  that  he  can  be  said  to  have  acquired  the 
habit  of  using  intoxicants,  a  jury  would  be  warranted  in 
finding  that  his  answer  in  the  negative  to  a  question  as  to 
his  practice  in  the  use  of  intoxicants  to  be  true.  Colwnibia 
Life  Ins.  Co.  v.  Tousey,  152  Ky.  447,  153  S.  W.  767. 

PRACTICE  ACT. — The  Practice  Act  is  contained  in  Civil 
Code,  Sec.  367a. 

PRACTICE  AS  AN  ATTORNEY.— Under  Ky.  Stats.,  Sec. 
100,  providing  that  **no  person  shall  practice  as  an  attorney 
at  law  in  any  court  until  he  has  obtained  a  license  so  to  do," 
a  license  was  not  required  to  authorize  plaintiff  to  perform 
services  in  securing  the  reduction  of  a  tax  claim  against 
defendant,  as  such  services  could  be  performed  by  a  layman  , 
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as  well  as  a  lawyer,  and  besides  were  not  rendered  in  any 
court.    DufUap  v.  Lebus,  112  Ky.  237,  65  S.  W.  141,  23  R.  1481. 

PRACTICE  MEDICINE. — One  who  practices  osteopathy, 
not  using  medicine  or  surgical  appliances,  does  not  practice 
medicine  within  Sec.  2613,  Ky.  Stats.,  which  declares  that 
** authority  to  practice  medicine"  shall  be  a  certificate  from 
the  State  board  of  health,  though  Id.,  Sec.  2618,  provides  that 
**to  open  an  oflBce  for  such  purpose,  or  to  announce  to  the 
public  in  any  way  a  readiness  to  treat  the  sick  or  aflKcted, 
shall  be  deemed  to  engage  in  the  practice  of  medicine  within 
the  meaning  of  this  Act,''  as  the  Act  of  which  these  sections 
form  a  part,  when  considered  as  a  whole,  shows  that  the 
Legislature  only  intended  to  regulate  the  practice  of  medicine 
by  physicians  and  surgeons;  and  therefore  a  certificate  from 
the  State  board  of  health  is  not  necessary  to  authorize  one  to 
practice  osteopathy.  Nelson  v.  State  Board  of  Healthy  108 
Ky.  769,  57  S.  W.  501,  22  R.  438,  50  L.  R.  A.  383. 

PRAESTAT    CAUTELA    QUAM    ME  DEL  A.— Caution     [or 

prevention]  is  better  than  cure.     Cochran's  Law  Lexicon. 

PRAYER  FOR  RELIEF.— Sec.  90,  Civ.  Code  Prac,  con- 
tains  this  provision:  **If  no  defense  be  made,  the  plaintiff 
can  not  have  judgment  for  any  relief  not  specifically 
demanded."  It,  of  course,  does  not  follow  that  he  would  be 
entitled  to  any  relief  prayed  for  specifically  in  such  case. 
The  prayer  for  relief  serves  a  two-fold  purpose:  (1)  It  defines 
specifically  the  legal  right  claimed  by  the  plaintiff,  by  which 
the  court  will  be  guided  in  granting  or  refusing  the  relief; 
for  while  it  may  not  be  granted,  as  not  being  warranted, 
supposing  the  plaintiff  has  mistaken  his  right,  the  court  will 
not  voluntarily  grant  him  some  other  relief  which  the 
facts  might  have  entitled  him  to,  but  which  the  plaintiff  may 
not  desire,  and  the  court  would  not  in  such  case  be  warranted 
in  thrusting  it  upon  him.  (2)  The  other  feature  of  the 
prayer  is  to  apprise  the  defendant  of  what  is  demanded  of 
him ;  for  the  same  facts  may  authorize  any  of  several  remedies. 
^  Cumberland  T.  <&  T.  Co.  v.  City  of  Hickman,  129  Ky.  238, 
111  S.  W.  311. 
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Where  a  petition  contains  two  or  more  paragraphs,  each 
seeking  the  same  character  of  relief,  it  is  not  necessary  that 
there  should  be  a  separate  prayer  in  each  paragraph  as  one 
prayer  for  the  relief  sought  at  the  conclusion  of  the  last 
paragraph  will  be  sufficient.  But  if  the  character  of  relief 
sought  in  each  paragraph  was  different,  there  would  be  much 
reason  for  requiring  the  plaintiff  to  specify  in  each  paragraph 
the  kind  of  relief  sought.  L,  &  N.  B.  Co,  v.  Adams,  148  Ky. 
513,  147  S.  W.  384.    See,  also.  General  Relief  ;  All  Pbopbb 

AKD   EqUTTABLE  ReLIEF. 

PRECATORY  TRUSTS.— The  doctrine  of  precatory  trusts 
is  well  established.  They  grow  out  of  words  of  entreaty, 
wish,  expectation,  request  or  recommendation,  frequently 
employed  in  wills.  The  meaning  of  the  word  precatory, 
according  to  its  ordinary  use,  does  not  embrace  a  command — 
it  means  beseeching,  suppliant,  prayerful.  In  its  primal  sense, 
as  descriptive  of  an  act  relative  to  a  right,  it  conveys  the 
idea  that  the  right  is  equivocal  or  uncertain,  because  it 
impliedly  depends  on  the  will  of  another,  who  is  besought  to 
exercise  his  power  over  it.  Bohon  v.  Barrett's  Exr,,  79  Ky. 
381. 

To  create  a  trust  and  make  precatory  words  operative  in  a 
will,  it  must  appear  that  the  estate  is  not  an  absolute  estate; 
that  the  disposition  thereof  is  not  unrestricted;  that  the  sub- 
ject of  the  devise  and  the  devisees  are  certain  and  the  trust 
definite;  that  the  language  used  is  positive  and  imperative, 
and  not  such  as  indicates  a  mere  desire  on  the  part  of  the 
testator  which  may  be  complied  with  or  not  at  the  pleasure  of 
the  legatee.  Wood  v.  Wood,  127  Ky.  514,  106  S.  W.  226, 
32  R.  408. 

The  inclination  of  the  courts  is  to  restrict  rather  than 
extend  the  doctrine  of  precatory  trusts.  If  an  absolute  devise 
be  qualified  by  words  clearly  indicating  a  desire  by  the  testator 
that  others  should  share  in  his  bounty,  the  devisee  will  hold 
the  property  devised  as  trustee  under  the  will.  Major  v. 
Hemdofij  78  Ky.  123. 

A  will  bequeathing  the  income  of  bonds,  and  enjoining 
upon   the  beneficiary  the  support  of  her  father  and  mother 
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therefrom,  creates  a  precatory  trust,  the  father  and  mother 
being  entitled  to  a  support  from  the  income,  in  connection 
with  the  beneficiary's  support,  but  this  liability  must  be 
considered  in  connection  with  the  liability  to  pay  from  the 
income  taxes  and  repairs  on  the  principal  trust  property. 
Whdttinffham  v.  Schofield,  67  S.  W.  8^2,  23  R.  2449. 

The  courts  have  frequently  held  where  a  testator  has  given 
property  to  a  devisee  and  has  accompanied  his  gift  with, 
precatory  words  or  phrases,  implying  a  desire  or  wish  that 
the  property  should  be  used  for  the  benefit  of  some  designated 
person,  that  this  created  a  trust  on  the  property  devised  in 
favor  of  the  person  designated.  These  precatory  words  are 
such  as  wish,  desire,  request,  expectation,  hope,  entreaty,  and 
such  like  expressions.  Curd  v.  Field,  103  Ky.  296,  45  S.  W. 
92,  19  R.  2016. 

PRECEDING.— It  is  provided  in  Ky.  Stats.,  Sec.  462,  that 
**The  words  *  preceding'  and  'following'  when  used  by  way 
of  reference  to  any  section  of  these  statutes,  shall  be  construed 
to  mean  the  section  next  preceding  or  next  following  that 
in  which  such  reference  is  made,  unless  when  some  other  is 
expressly  designated.'* 

PRECEPT.— It  is  provided  in  Civil  Code,  Sec.  732,  Subsec. 
27,  that  in  the  construction  of  the  Code  the  word  **writ"  means 
an  order  or  precept  in  writing,  issued  by  a  court,  clerk  or 
judicial  officer. 

It  is  questionable  whether  the  Legislature,  in  the  use  of  the 
term  ** precepts,"  intended  to  embrace  an  execution  by  means 
of  which  the  officer  could  invade  the  territorial  jurisdiction  of 
another  court  of  equal  dignity,  and  seize  the  property  of  the 
citizen  lying  therein.  Craddock  v.  Jordan;  Wilder  v.  Craddock, 
11  Ky.  Opin.  146. 

PREDESTINATION.— The  doctrines  of  ''absolute  predesti- 
nation" and  of  ** limited  predestination"  are  both  taught, 
in  substance,  in  churches  of  good  standing  in  the  associations 
of  the  Primitive  Baptist  Church,  and,  as  there  is  no  unanimity 
upon  the  subject  in  the  teachings  of  those  recognized  as  learned 
in  the  doctrines  of  the  church,  the  teaching  of  either  of  these 
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doctrines  is  not  a  departure  from  the  faith  as  understood  in 
1845,  at  the  time  church  property  was  conveyed  for  the 
purposes  of  a  church  of  that  denomination.  Bermett  v. 
Morgan,  112  Ky.  512,  66  S.  W.  287,  23  R.  1824. 

PRE-EMPTION  CERTIFICATE.— A  pre-emption  certificate 
to  be  valid  should  not  only  show  that  it  had  been  su£rtained 
by  the  commissioners,  but  should  likewise  contain  such  a 
description  of  the  situation  of  the  land  that  subsequent  locators 
on  reasondWe  inquiry  might  find  it.    Bryan  v.  Wallace,  Snd.  8. 

PRE-EMPTION  WARRANT.— An  entry  on  a  pre-emption 
warrant  may  be  amended  like  any  other  entry,  provided  that 
by  the  amendment  land  then  vacant  is  located.  Isaacs  v. 
waits,  Hughes,  25. 

PREFERENCE. — In  order  that  a  transfer  shall  constitute 
a  preference,  four  elements  are  necessary:  (1)  The  transfer 
most  be  made  from  an  insolvent  person  to  a  creditor;  (2) 
the  effect  of  such  transfer  must  be  to  enable  any  one  of  his 
creditors  to  obtain  a  greater  percentage  of  his  debt  than  any 
other  of  such  creditors  of  the  same  class;  (3)  the  person 
receiving  it  or  to  be  benefited  thereby,  or  his  agent  acting 
therein,  must  have  had  reasonable  cause  to  <)elieve  that  it  was 
inftended  thereby  to  give  a  preference;  (4)  the  transfer  must 
have  been  made  within  four  months  before  filing  a  petition  in 
bankruptcy,  or  after  filing  the  petition  and  before  adjudica- 
tion. If  any  of  these  elements  is  wanting,  the  preference 
can  not  be  set  aside,  if  otherwise  valid  under  the  State  law. 
BussdVs  Trustee  v.  May  field  Lumber  Co.,  158  Ky.  219,  164 
S.  W.  783. 

In  determining  whether  or  not  a  creditor  to  whom  an 
insolvent  transferred  his  property  had  reasonable  cause  to 
believe  that  a  preference  was  intended,  it  is  the  rule  that  the 
transferee  is  chargeable  with  knowledge  of  all  the  facts  which, 
by  proper  inquiry,  he  might  have  ascertained.  Russell's 
Trustee  v.  Mayfi^ld  Lumber  Co,,  158  Ky.  219,  164  S.  W.  783. 

A  payment  by  an  involved  debtor  in  the  usual  course  of 
business,  to  preserve  his  business  and  with  no  design  to 
prefer  one  creditor  to  another,  will  not  be  adjudged  within  the 
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statute  unless  it  is  shown  that  the  debtor  must  have  known 
that  he  was  insolvent  and  must  have  known^  as  a  person  of 
ordinary  prudence,  that  the  payment  would  operate  to 
prefer  one  creditor  over  others.  Cecil  v.  Citizens  Natl.  Bank 
of  Danville,  145  Ky.  842,  141  S.  W.  416. 

Whenever  the  debtor  contemplates  insolvency,  and  with 
the  design  to  prefer  does  an  act  which  enaibles  the  favored 
creditor  through  the  forms  of  law  to  obtain  a  preference  he 
could  not  otherwise  obtain,  it  comes  within  the  statute.  King 
V.  Moody,  79  Ky.  63,  1  R.  345. 

A  mortgage  by  a  debtor  to  secure  a  creditor  will  not  be 
adjudged  a  general  assignment  at  the  suit  of  another  creditor, 
because  made  **in  contemplation  of  insolvency,  and  with 
the  design  to  prefer  one  or  more  creditors  to  the  exclusion 
in  whole  or  in  part  of  others,"  where  the  evidence  fails  to 
show  that  the  debtor,  at  the  time  he  executed  the  mortgage, 
knew  he  was  insolvent,  or  executed  it  in  contemplation  of 
insolvency.  The  fact  that  investigation  showed  that  the 
assets  of  such  debtor,  consisting  of  real  estate  and  the  usual 
resources  of  a  retail  merchant,  amount  to  about  $12,000,  and 
the  liabilities  to  about  $16,000,  and  that  a  short  time  thereafter 
the  delbtor  executed  a  deed  of  trust  for  the  benefit  of  his 
creditors  generally,  is  insufficient  to  render  such  mortgage 
invalid,  where  the  uncontradicted  testimony  of  the  debtor 
shows  that  it  was  made  in  good  faith.  Levis  v.  Zinn,  93  Ky. 
628,  14  R.  867. 

Though  an  insolvent  debtor's  deed  to  his  creditor  to  cancel 
his  secured  indebtedness  was  not  a  preference,  it  was  a 
preference  as  to  unsecured  indebtedness.  Scherer  v.  Christian 
MoerUn  Brg.  Co,,  65  S.  W.  448,  23  R.  1613. 

Where  an  insolvent  person,  whose  property  was  under 
attachment  of  the  Commonwealth,  settled  with  the  Auditor 
for  the  indebtedness  to  the  Commonwealth  by  borrowing  the 
money  from  a  bank,  a  deed  of  trust  executed  by  him  to  the 
bank  for  the  property  to  secure  it  in  its  loan  can  not  be 
treated,  at  the  in9tan<^  of  a  general  creditor,  as  a  preference 
under  the  act  of  1856.  Siephens  v.  Wilson,  76  S*  W.  180, 
25  R.  662. 
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A  petition  under  the  statute  of  1856,  denouncing  prefer- 
ences, is  good  if  the  facts  required  by  the  statute  are  sub- 
stantially stated,  though  the  word  ** design"  and  ** exclusion'' 
are  not  used.  Slusher  v.  Simpkinsan,  101  Ky.  594,  40 
S.  W.  570,  43  S.  W.  692,  19  R.  1184. 

One  seeking  to  have  a  mortgage  declared  preferential, 
should  set  forth  all  the  necessary  averments,  and  a  denial  of 
knowledge  of  the  information  as  to  whether  the  mortgagee 
loaned  the  mortgagor  the  money,  which  the  mortgage  purported 
to  secure,  simultaneously  with  the  mortgage  or  at  any  time,  is 
not  sufficient.  Kelly  v.  Yandell,  36  S.  W.  1127,  18  R.  462; 
Borckes  v.  WiUiams,  43  S.  W.  683,  19  R.  1532. 

A  mortgage  executed  in  good  faith  for  a  debt  created 
simultaneously  and  not  recorded  within  thirty  days  is  not  a 
preference.  Union  Trust  &  Savings  Co.  of  MaysvUle  v.  Taylor, 
139  Ky.  83,  129  S.  W.  828. 

A  payment  of  money  in  the  ordinary  course  of  business 
with  no  intent  to  prefer  is  not  a  preference.  Union  Trust  dk 
Savings  Co.  of  Maysville  v.  Taylor,  139  Ky.  83,  129  S.  W.  838. 

One  having  a  right  to  purchase  land  at  a  certain  price 
exercised  the  option,  and  caused  the  land  to  be  conveyed  to 
a  bank,  which  advanced  part  of  the  purchase  money  and  held 
tiie  title  as  security,  but  did  not  record  the  deed.  This  was 
not  a  preference.  Union  Trust  &  Savings  Co.  of  MaysviUe  v, 
Taylor,  139  Ky.  83,  129  S.  W.  828. 

A  transfer  to  a  creditor  by  one  who  believed  himself 
solvent  and  who  should  have  known  that  he  was  insolvent,  is 
presumed  to  be  a  preference  within  this  section.  Union  Trust 
A  Savings  Co.  of  MaysvUle  v.  Taylor,  139  Ky.  83,  129 
S.  W.  828. 

The  mere  deposit  of  title  papers  can  not  create  a  lien  or 
operate  as  a  mortgage  in  this  country,  as  in  England,  to  give 
one  creditor  preference  over  another.  Eughes  v.  Hughes, 
Admr.,  5  Ky.  Opin.  374. 

A  debtor  who  is  struggling  to  maintain  his  credit  in  good 
&ith  may,  without  violating  the  statute,  pay  money  in  the 
ordinary  course  of  business,  to  protect  his  credit,  where  he 
has  reasonable  grounds  to  believe  that  he  can  pull  through. 
The  same  rule  must  be  applied  to  a  corporation  as  to  an 
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individual.  The  credit  of  a  trading  corporation  must  be  kept 
up,  and  it  is  not  required  to  suspend  business  when  it  finds 
itself  seriously  involved,  if  its  managing  agents  have  reasonable 
grounds  to  believe  it  can  meet  all  its  obligations.  Fairbanks^ 
Morse  &  Co.  v.  MadisowoUle  Savings  Bank,  141  Ky.  374, 
132  S.  W.  540. 

The  statute  must  not  receive  so  rigorous  a  construction  as 
to  deprive  struggling  debtors  of  an  opportunity  to  pay  all 
their  creditors  and  save  themselves  from  ruin,  when  the  facts 
show  they  acted  with  no  intention  to  prefer,  and  had  reason- 
able grounds  for  their  course  of  business.    Id, 

An  agent  who  buys  hemp  for  his  principal  in  his  own 
name  may  use  his  principal's  money  in  paying  tiie  principal's 
debt,  and  such  a  payment  will  not  be  regarded  as  a  preference 
of  one  of  his  creditors  over  another.  CecU  v.  Citizens  National 
Bank  of  DanvUle,  145  Ky.  842,  141  S.  W.  416. 

PREFERENCE  IN  RATES.— Sec.  818,  Ky.  Stats.,  pro- 
viding that  it  shall  be  unlawful  for  carriers  to  give  *'any 
undue  or  unreasonable  preference  or  advantage"  is  void  for 
omcertainty.  Com,  v.  L.  &  N.  B.  Co.,  46  S.  W.  700,  20 
R.  4S1. 

PREFERENTIAL  CONTRACT.— Under  Ky.  Const.,  Sec. 
214,  and  Ky.  Stats.,  Sec.  817,  contract  with  a  railroad  com- 
pany for  the  transportation  of  freight  between  two  points  in 
this  State  at  a  rate  less  than  the  regular  rate  of  such  com- 
pany is  contrary  to  public  policy  and  void,  although  the 
shipper  was  ignorant  of  the  fact  that  it  was  receiving  a  prefer- 
ential rate.  C.  &  0.  By.  Co.  v.  MaysvUle  Brick  Co.,  132  Ky. 
643,  116  S.  W.  1183. 

PREFERED  STOCK. — ^Preferred  stock  is  not  an  indebted- 
ness of  the  corporation,  or  an  absolute  agreement  to  pay  cer- 
tain dividends  upon  its  shares,  but  is  merely  a  pledge  of  its 
profits  in  favor  of  certain  shares  in  preference  to  the  others; 
in  other  words,  an  agreement  to  give  a  preference  to  particu- 
lar shares  over  the  other  shares  in  the  division  of  profits,  bat 
only  in  case  there  shall  be  profits  to  divide.  Hence,  if  it 
appears   in  any  case   that  no  profits  have  been  earned,   the 
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holders  of  preferred  stock  can  not  maintain  actions  against 
the  company  to  enforce  payment  of  the  guaranteed  dividends. 
Rider  v.  Delker  it  Sone  Co.,  145  Ky.  636,  140  S.  W.  1011. 

Right  of  railroad  company  to  issue  common  and  preferred 
stock.    Ky.  Stats.,  Sec.  771. 

It  is  provided  in  Ky.  Stats.,  Sec.  771a^  Subsec.  5,  that: 
**The  word  'securities'  as  used  in  this  Act  (Act  relating  to 
Railroads),  shall  embrace  bonds,  debentures,  preferred  and 
common  stock,  and  other  issues  of  obligations  or  certificates 
of  substantially  similar  character,  and  the  provisions  hereof 
shall  apply,  as  far  as  may  be,  to  proceedings  in  relation  to  any 
separate  division,  or  portion,  or  branch  of  any  railroad  on 
which  are  charged  any  separate  issues  of  securities." 

A  provision  of  articles  of  incorporation  that  **  preferred 
•tock  is  guaranteed  to  mature  and  be  payable  in  seven  years 
from  the  date  of  the  payment  of  the  first  installment  paid  on 
such  stock"  has  reference  solely  to  a  preference  in  the  distribu- 
tion of  dividends,  and  therefore  the  holders  of  such  stock 
are  not  entitled  to  a  preference  in  the  distribution  of  the 
assets  on  the  winding  up  of  the  concern.  Sumrall  v.  Com- 
mercial BuUding  Trust's  Assignee,  106  Ky.  260,  50  S.  W. 
69,  20  R.  1801,  44  L.  R.  A.  659. 

PREJUDICE. — Insane  delusion  distinguished  from  prejudice. 
See  Insane  Delusion,  in  this  book. 

The  mere  statement  of  a  party  in  his  aflBdavit  that  the  judge 
is  personally  hostile  to  him,  without  any  statement  of  facts,  is 
not  sofScient  to  make  a  prima  facie  showing  of  prejudice.  Sparks 
V.  Colson,  60  S.  W.  540,  22  R.  1369.    See,  also,  Bias. 

PREJUDICE  TO  PROMISEE. — Prejudice  to  promisee  is 
as  valid  a  consideration  as  a  benefit  to  the  obligor.  Overstreet 
V.  Philips,  1  Ldtt.  121;  Rudd  v.  Hanna,  4  Mon.  532;  Harrod  v. 
Black,  i  Duv.  181. 

If  a  good  consideration  passed  from  an  obligee,  it  is  not 
necessary  that  it  should  pass  to  obligor.  Isaack  v.  Porter,  2 
Mar.  463. 

To  incur  responsibility  at  another's  request,  is  a  sufficient 
consideration  to  support  a  promise  of  indemnity.     So  it  is  if 
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it  be  a  direct  benefit  to  the  promisor.  Lucas  v.  Chamberlain,  8 
B.  M.  277. 

A  prejudice  to  an  obligee  is  as  valuable  a  consideration  as  is 
a  benefit  to  an  obligor.  Braswell's  Admr.  v.  Braswell,  109 
Ky,  17. 

PREJUDICIAL. — ^A  decree  on  a  petition  for  new  trial 
vacating  such  orders  in  the  original  action  as  were  ** prejudicial" 
to  the  petitioneres  left  in  force  all  orders  favorable  to  them, 
among  which  was  a  judgment  dismissing  the  original  action 
for  want  of  prosecution,  and  without  in  some  way  abrogating 
that  judgment  no  relief  can  be  granted  the  plaintiff  in  the 
action.     SetmU  v.  Combs,  6  R.  303. 

PREMATURE    BIRTH    OF    A    CHILD.— ''Every    man    of 

common  sense  knows  that  a  miscarriage  and  the  premature  birth 
of  a  child  are  substantially  the  same  thing."  Cincinnati,  N.  0. 
dk  T.  P.  By.  Co.  V.  Spears,  152  Ky.  200,  153  S.  W.  236. 

PREMATURE  SALE.— Where  property  of  a  debtor  is 
indivisible,  a  sale  is  not  premature  because  made  before  the 
amount  of  the  indebtedness  has  been  ascertained  or  the  right  to 
homestead  determined.    Bristow  v.  Peters,  6  R.   300. 

PREMISES.— Ky.  Stats.,  Sec.  1978,  providing  for  the  punish- 
ment of  any  person  who  shall  suffer  gaming  **in  a  house,  boat, 
or  float,  or  on  premises  in  his  occupation  or  under  his  control," 
a  railroad  company  may  be  punished  for  suffering  gaming  on  a 
moving  train  under  its  control.  L.  &  N.  R.  Co.  v.  Com.,  112 
Ky.  635,  66  S.  W.  505,  23  R.  1900. 

Where  a  policy  insuring  a  building  ''occupied  as  a  dwelling 
house"  provided  that  it  should  be  void  **if  the  premises 
described"  should  be  unoccupied  for  more  than  ten  days,  the 
** premises"  referred  to  were  not  the  various  buildings  on  the 
tract  of  land  on  which  the  insured  dwelling  house  was  located, 
but  the  dwelling  house  itself.  Thomas  v.  Hartford  Fire  Ins.  Co., 
53  S.  W.  297,  21  R.  914. 

PREMIUM. — ^Where  a  life  insurance  company  had  in  its 
hands  more  than  enough  money  belonging  to  the  insured  to 
p^y  the  premium  upon  the  policy  of  the  insured,  due  at  the 
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time  of  his  death,  it  was  the  company's  duty  to  apply  said 
money  to  the  payment  of  the  premium,  and  its  failure  to  do 
80  can  not  avoid  the  policy.  Metropolitan  Life  Ins.  Co.  v.  Clay- 
ton's  Admx.,  147  Ky.  358,  144  S.  W.  75. 

The  policy  provides  that  the  company  may  cancel  it  **if  tho 
Msured  shall  have  neglected  to  pay  the  premium.''  The  assured 
fafled  to  pay  the  premium.  Held,  that  while  the  premium  was 
a  debt,  which  the  company  could  have  collected,  remaining  liable 
on  the  policy,  yet  it  had  the  right  under  the  provision  quoted 
to  rescind  the  contract,  and  if  it  did  so  and  notified  plaintiff 
of  the  fact,  it  is  not  liable.  Boatman's  Ins.  Co.  v.  James,  10 
E.  816. 

Use  of  words  ** premiums,"  ** premium  payments"  and 
"premium  receipts,"  in  Ky.  Stats.,  Sec.  4226,  shows  clear 
leg^lative  intention  to  tax  premium  income.  Clay  v.  Ins.  Co., 
167  Ky.  13,  17. 

PREMIUM  NOTE. — ^Where  the  agent  had  an  arrangement 
with  the  company  whereby  he  could  take  the  note  of  the  insured 
payable  to  himself  for  the  cash  premium,  he  to  be  charged  with 
the  amount,  and  if  the  note  was  not  paid  to  him,  he  to  have 
the  right  to  turn  it  over  to  the  company  and  receive  credit 
therefor;  a  note  thus  taken  and  turned  over  to  the  company 
was  not  a  premium  note  within  the  meaning  of  the  proviso  that 
in  ease  of  default  in  the  payment  of  any  premium  **or  note 
given  therefor"  the  policy  should  become  void.  8o%Uhem  M. 
L.  Ins.  Co.  V.  Best,  8  R.  535. 

PREPARATION. — ^Neither  the  preparation  nor  attempt  to 
steal  constitutes  larceny.  Curtis  v.  Iseman,  137  Ky.  796,  127 
S.  W.  150. 

PREPONDERANCE.— Upon  the  trial  of  an  action  for 
criminal  assault,  there  being  no  witnesses  except  the  plaintiff 
and  defendant,  an  instruction  in  explaining  the  burden  of  proof 
''that  this  does  not  necessarily  mean  the  plaintiff  must  have 
two  witnesses  to  the  wrongful  act,  but  that  the  case  in  all  its 
facts  and  circumstances  given  in  evidence  must  preponderate, 
in  their  judgment,  in  favor  of  the  plaintiff,"  was  erroneous. 
In  such  a  case  the  jury  should  be  left  to  determine  from  the 
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evidence,  taken  in  connection  with  the  facts  and  circumfltances 
detailed  by  each,  which  of  the  two  is  to  be  believed.  Bagsdale 
V.  Ezell,  99  Ky.  236,  35  S.  W.  629,  18  R.  146. 

The  word  ** preponderance"  should  not  be  used  in  such 
instructions,  as  it  is  only  calculated  to  embarrass  the  jury  when 
considering  the  issue.    Id. 

An  instruction  requiring  the  party  on  whom  the  burden  of 
proof  rests  to  establish  some  issue  of  fact  by  a  **  preponderance 
of  evidence"  will  not  authorize  a  reversal,  although  the  word 
** preponderance"  ought  perhaps  to  have  been  omitted.  Morris 
V.  Morton,  14  R.  360. 

Criminal  Code,  Sec.  238,  providing  that  '*if  there  be  a  rea- 
sonable doubt  of  the  defendant  being  proved  to  be  guilty  he  is 
entitled  to  an  acquittal,"  applies  to  a  prosecution  by  penal  action 
as  well  as  by  indictment;  and  it  was,  therefore,  error,  in  such 
an  action,  to  require  the  jury  to  believe  only  **from  the  pre- 
ponderance of  the  evidence"  the  facts  necessary  to  constitute 
guilt.  L.  &  N.  R.  Co.  V.  Com.,  112  Ky.  635,  66  S.  W.  505,  23 
R.  1900. 

Mere  numerical  superiority  of  witnesses  on  one  side  does  not 
constitute  preponderance  of  proof.  L.  &  N.  B.  Co.  v.  Helm,  121 
Ky.  645,  89  S.  W.  709,  28  R.  603. 

PRESBYTERIAN  CHURCH.— To  ascertain  the  meaning  of 
the  phrase  ** Presbyterian  church,"  or  ** Presbyterian  congrega- 
tion," reference  must  be  had  to  the  standards  of  the  church  as 
recognized  by  the  parties  before  division.  A  Presbyterian  church 
or  congregation  to  maintain  its  identity  as  such  must  preserve 
an  ecclesiastical  connection  with  and  subordinate  to  the  church 
courts  or  judicatories  as  prescribed  by  the  standards.  A  majority 
of  the  congregation  does  not,  because  it  is  a  majority,  retain 
the  identity  when  it  has  severed  its  connection.  First  Presby- 
tericm  Church  v.  Wilson,  14  Bush,  252. 

The  constitution  of  the  Presbyterian  Church  defines  and  pre- 
scribes the  powers  and  gradation  of  courts  in  which  the  spiritual 
government  of  the  church  is  vested,  consisting,  (1)  the  session; 
(2)  the  presbytery;  (3)  the  synod;  (4)  the  general  assembly. 
Eaeh  of  these  bodies  above  the  session  has  jurisdiction  as  an 
appellate  or  revisory  court;  but  there  is  no  provision  which 
authorizes  either  of  these  bodies  to  supersede  or  displace  the 
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ehurch  sessions  and  take  upon  themelves  the  immediate  spiritual 
govemment  of  the  congregation.    Watson  v.  Avery,  2  Bush,  353. 

PRESCRIPTION.— A  prescription  complied  with  Ky.  Stats., 
Sec  2558  (which  permits  a  druggist  to  sell  liquor  for  medicinal 
purposes  on  a  physician's  prescription),  except  that  it  did  not 
give  the  name  of  the  person  for  whom  it  was  prescribed,  and 
was  not  dated.  It  called  for  two  ounces  of  whisky  and  other 
medicines.  The  druggist  sold  under  the  prescription  eight  ounces 
of  whisky.  Held,  that  the  prescription  was  no  defense  to  the 
sale  of  the  eight  ounces  of  whisky.  Hutson  v.  Com.,  105  S.  W. 
955,  32  R.  302. 

Where  a  local  option  law  (Ky.  Stats.,  Sec.  2558)  provides 
that  a  druggist  may  sell  liquor  only  upon  a  prescription  written, 
signed,  and  dated  by  a  physician,  the  failure  of  the  physician 
to  date  the  prescription  invalidates  it,  and  a  sale  thereunder 
affords  no  protection  to  the  druggist.  Com.  v.  Hutson,  141  Ky. 
599,  133  S.  W.  563. 

The  druggist  can  not  supply  the  omission  of  the  physician 
to  date  the  prescription,  and  an  endorsement  of  the  date  thereon 
by  the  druggist  does  not  validate  the  prescription  so  as  to 
protect  the  druggist  from  prosecution  under  the  local  option 
stetute.    Id. 

A  prescription,  to  authorize  a  sale,  must  in  all  things  conform 
to  the  statute.    Id. 

Under  the  law  it  is  the  certificate  from  the  physician  to  the 
party  selling  that  protects  him,  and  not  a  prescription  from 
the  physician.  The  words  ** certificate"  and  ** prescription"  are 
not  synonymous.  '* Certificate"  means  a  written  testimony  to 
the  truth  of  any  fact,  while  ** prescription"  means  the  direction 
of  remedies  for  disease  and  the  manner  of  using  them.  Brooks 
V.  Com.,  10  Ky.  Opin.  22. 

PRESCRIPTIVE    RIGHTS.— See   Adverse    Possession. 

PRESENCE. — The  mere  passive  sanction  of  one  present, 
by  constraint,  at  the  commission  of  a  homicide,  does  not  render 
him  guilty  of  murder.    Butler  v.  Com.,  2  Duvall  435. 

A  will  is  not  subscribed  by  the  witness  in  the  presence  of  the 
testator  where  the  subscription  occurs  in  a  separate  room,  out 


Digitized  by  VjOOQIC 


PRESENCE  2672     PRESENCE  OF  ACC, 

of  the  sight  of  the  testator ;  the  doctrine  of  constructive  presence 
can  not  be  extended  to  such  case.  McKee  v.  McKee's  Exr.,  155 
Ky.  742,  160  S.  W.  261. 

Under  the  Gen.  Stats.,  Chap.  113,  Sec.  5,  which  provides  that 
if  a  will  is  not  **  wholly  written  by  the  testator  the  subscription 
shall  be  made  or  the  will  acknowledged  by  him  in  the  presence 
of  at  least  two  credible  witnesses,"  the  witnesses  need  not  be 
present  together  when  the  acknowledgment  is  made.  Orubbs  v. 
MarshaU,  11  R.  870. 

PRESENCE  OF  ACCUSED.— A  judgment  of  conviction  in 
a  criminal  case  will  not  be  reversed  because  the  prosecuting 
attorney  proceeded  for  from  two  to  five  minutes  with  his  argu- 
ment in  the  absence  of  the  defendant,  it  not  being  shown  that 
the  attention  of  the  court  or  counsel  was  called  to  defendant's 
absence.    Doyle  v.  Com.,  37  S.  W.  153,  18  R.  518. 

Where  accused  in  a  felony  case  voluntarily  absents  himself 
after  the  trial  begins,  the  trial  may,  under  Sec.  183,  Criminal 
Code,  proceed  to  verdict,  and  the  defendant  can  not  complain 
that  he  has  been  deprived  of  his  constitutional  right  to  be  con- 
fronted by  the  witnesses  for  the  prosecution.  Collier  v.  Com., 
62  S.  W.  4,  22  R.  1929. 

Under  Sec.  183,  Criminal  Code,  requiring  that  defendant  must 
be  present  during  a  felony  trial,  it  was  error  to  bring  the  jury 
into  the  court  room  after  submission  of  the  case  and  explain 
to  them  the  meaning  of  the  words  ''malice  aforethought,"  in 
the  absence  of  the  accused.  BcUley  v.  Com.,  71  S.  W.  632,  24 
R.  1419. 

One  indicted  for  a  criminal  libel,  the  punishment  for  which 
is  limited  to  a  fine  and  imprisonment  in  the  county  jail,  in  the 
discretion  of  the  jury,  if  under  process,  may  be  tried  in  his 
absence,  and  his  punishment  fixed  by  a  jury.  Walsion  v.  Com., 
102  S.  W.  275,  31  R.  378. 

Under  Criminal  Code,  Sees.  155,  157,  180,  182,  and  184,  upon 
an  indictment  for  misdemeanor,  the  defendant,  if  duly  sum- 
moned, or  on  bail,  may  be  tried  in  his  absence ;  and  may,  though 
absent,  by  counsel,  put  in  any  plea  save  that  of  guilty.  Walston 
V.  Com.,  106  S.  W.  224,  32  R.  535. 

The  fact  that  defendant  was  on  bail  at  the  time  of  the  trial 
did  not  prevent  the  court  from  proceeding  with  the  trial  in  his 
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absence.  The  object  of  bail  in  misdemeanor  cases  is  simply  to 
lecare  compliance  with  the  judgment  when  rendered.    Id. 

The  law  presumes  defendant  innocent;  until  his  guilt  has  been 
proved  beyond  a  reasonable  doubt.  Keeton  v.  Com.,  108  S.  W. 
315,  32  R.  1164. 

The  presumption  of  the  innocence  of  the  defendant  must  be 
indulged  at  every  stage  of  the  proceedings.  Frazier  v.  Com., 
114  S.  W.  268. 

The  fact  that  defendant  failed  to  testify  creates  no  presump- 
tion of  his  guilt.    King  v.  Com.,  143  Ky.  123,  136  S.  W.  147. 

The  Criminal  Code,  by  Sec.  183,  provides  that  the  defendant 
most  be  present  ''during  the  trial''  of  a  felony.  This  is  but 
declaratory  of  the  common  law.  The  trial  begins  with  the  swear- 
ing of  the  jury,  and  ends  when  the  verdict  is  rendered.  Every 
step  taken  in  the  interim  is  a  part  of  the  trial.  Submitting  the 
ease  to  the  jury,  and  sending  them  to  their  room,  is,  therefore, 
a  part  of  it,  and  should  not  be  done  in  the  absence  of  the 
aecnsed.    Allen  v.  Com.,  86  Ky.  645. 

Accused  has  no  constitutional  right  to  be  present  in  court 
^en  a  motion  for  a  new  trial  is  heard.  Howard  v.  Com.,  69 
S.  W.  721,  24  R.  612. 

A  defendant  in  a  misdemeanor  case  may  be  tried  in  his 
absence,  where  his  failure  to  appear  is  his  own  voluntary  act, 
and  does  not  grow  out  of  a  denial  of  that  right.  Veal  v.  Com., 
162  Ky.  250,  172  S.  W.  501. 

PRESENCE  OF  OFFICERS. — See  Immedute  Presence. 

PRESENT  HEIRS. — ^A  deed  to  a  mother  conveying  land  to 
her  and  her  "present  heirs"  vested  the  mother  with  a  life- 
estate,  and  her  four  children  living  at  the  date  of  the  deed  took 
an  estate  in  remainder  in  fee  after  the  termination  of  the  life- 
estate.    Foster  v.  Shreve,  6  Bush,  522. 

PRESENT  KNOWLEDGE.— Knowledge  of  defect  in  a 
street  will  not  prevent  a  person  injured  thereby  from  recovering 
damages,  where  the  injury  is  caused  by  his  momentarily  for- 
getting the  existence  of  the  defect.  The  knowledge  referred 
to  in  Town  of  Belleview  v.  England,  118  S.  W.  994,  is  not  a 
general  knowledge,  but  a  present  knowledge.  City  of  Hender- 
JOfi  V.  Dennis,  157  Ky.  192,  162  S.  W.  820. 
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PRESENT  TENSE.— It  is  provided  in  the  Tenement  House 
Act,  applicable  to  cities  of  the  first  class,  that  **  Certain  words 
and  terms  in  this  Act  are  defined  for  the  purposes  thereof  as 
follows:  ''Words  used  in  the  present  tense  include  the  future." 
Acts,  1912,  p.  573;  Ky.  Stats.  (1915),  Sec.  3037 g. 

PRESENTATION  AND  PROTEST  WAIVED.— ''Presenta- 
tion and  protest  waived"  being  inserted  in  the  body  of  a  bill 
forms  a  part  of  the  contract  of  the  indorser  as  well  as  drawer, 
and  is  binding  upon  both.  Bryant  v.  Merchants  Bank  of  Ky,, 
8  Bush,  44. 

PRESENTED. — ^Where  a  member  of  the  General  Assembly 
who  has  introduced  a  bill,  withdraws  it  from  the  governor  imme- 
diately after  its  delivery  to  him,  upon  his  indication  of  some 
objection  to  the  bill,  and  it  is  never  returned  to  him,  it  does 
not  become  a  law  upon  his  failure  to  return  it  to  the  General 
Assembly  within  ten  days,  as  it  is  not  to  be  regarded  as  having 
been  "  presented ''  to  the  governor  within  the  meaning  of  See. 
22,  Art.  3,  of  the  Constitution  of  1850.  McKemie  v.  Moore, 
92  Ky.  216,  13  R.  509. 

PRESENTLY. — When  a  person  is  bound  to  do  or  perform 
a  thing  for  another,  "presently,"  all  that  can  be  required  is, 
that  the  business  shall  be  commenced  and  prosecuted  with  such 
despatch,  as  diligent  persons  would  make  use  of,  who  have 
fully  resolved  and  determined  to  do  and  perform  the  same 
thing  for  themselves,  not  permitting  any  other  employment 
to  interfere  with,  or  retard,  the  performance.  Davis  v.  Logan^ 
5  J.  J.  Mar.  299. 

PRESENTMENT  FOR  PAYMENT.— "Presentment  for 
payment,  to  be  suflScient,  must  be  made:  (1)  By  the  holder, 
or  by  some  person  authorized  to  receive  payment  on  his  behalf ; 
(2)  at  a  reasonable  hour  on  a  business  day;  (3)  at  a  proper 
place  as  herein  defined;  (4)  to  the  person  primarily  liable  on 
the  instrument,  or  if  he  is  absent  or  inaccessible,  to  any  person 
found  at  the  place  where  the  presentment  is  made."  Negotiable 
Inst.  Law,  Ky.  Stats.  (1915),  Sec.  37206,  Subsec.  72. 

"The  circumstances  that  will  operate  to  excuse  presentment 
and  notice  are  stated  in  Story  on  Promissory  Notes,  Sec.  267, 
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«  » 

as  follows:  ''(1)  Inevitable  accident  or  overwhelming  calamity; 
(2)  prevalence  of  a  malignant  disease  which  suspends  the  ordi- 
nary operations  of  business;  (3)  the  presence  of  political  cirr 
emnstances  amounting  to  a  virtual  interruption  and  an  obstruc- 
tion of  the  ordinary  negotiations  of  trade ;  (4)  the  breaking  out 
of  war  between  the  country  of  the  maker  and  that  of  the  holder; 
(5)  the  occupation  of  the  country  where  the  parties  live,  or 
where  the  note  is  payable,  by  a  public  enemy,  which  suspends 
commercial  intercourse;  (6)  public  and  positive  interdictions 
and  prohibitions  of  the  state  which  obstruct  or  suspend  com- 
merce and  intercourse;  (7)  the  utter  impracticability  of  finding 
the  maker  or  ascertaining  his  place  of  residence.'  "  Young  v. 
Exchange  Baaik  of  Ky.,  152  Ky.  293,  153  S.  W.  444. 

In  the  Negotiable  Instruments  Law,  Sees.  81  and  113,  it  is 
said  that  delay  in  making  presentment  or  in  giving  notice  of 
dishonor  ''is  excused  when  the  delay  is  caused  by  circumstances 
beyond  the  control  of  the  holder  and  not  imputable  to  his 
default,  misconduct  or  negligence."  Young  v.  Exchange  Bank 
of  Ky.,  152  Ky.  293,  153  S.  W.  444. 

PRESIDENT. — The  signature  of  a  corporation  to  a  note 
was  followed  by  the  word  **by,"  and  then  followed  the  name 
of  the  president,  followed  by  the  word  "president,''  and  the 
names  of  the  directors  followed  by  the  word  ''directors."  The 
note  reads,  "We  promise  to  pay,"  etc.  Held,  that  the  note 
shows  on  its  face  that  it  is  the  obligation  of  the  corporation 
alone.    BaUey  v.  Thomas,  10  R.  543. 

PRESIDENT  OF  BANK.— See  Bank  President. 

PRESIDENTIAL  ELECTORS.— Preridential  electors  are 
State  officers.  MoCreary  v.  WiUiams,  153  Ky.  49,  154  S.  W. 
417. 

Presidential  electors  are  State  offices  within  Ky.  Consiitution, 
Sec.  152.    Donelwn  v.  Bird,  118  Ky.  178,  80  S.  W.  796,  26  R.  55. 

PRESIDING  JUDGE.— It  is  provided  in  Civil  Code,  Sec. 
732,  that  in  the  construction  of  the  Code  the  words  "Justices' 
Courts"  or  "Quarterly  Courts"  embrace  courts  having  similar 
jurisdiction,  in  whole  or  in  part,  to  that  of  Justices'  Courts  or 
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Quarterly  Courts;  and  the  words  "justice''  or  '^presiding 
judge/'  and  words  of  like  import,  embrace  judges  of  either  of 
said  courts. 

PRESS. — ^A  levy  by  a  constable  on  the  frame  of  a  press, 
calling  it  a  washstand,  and  selling  it  for  benefit  of  defendant, 
can  not  constitute  a  trespass.    Hicks  v.  Duggins,  4  Ky.  Opin.  41. 

PRESUMPTIONS.— '* A  presumption  is  the  inference  of 
one  fact  from  another  fact  that  is  admitted  or  proven,  and  can 
only  arise  where  the  fact  to  be  inferred  necessarily  or  usually 
accompanies  the  one  from  which  the  inference  is  to  be  made, 
or,  as  the  writers  upon  the  civil  law  would  define  it,  preswnptio 
ex  €0  quod  plerumque  fit/'    Duncan  v.  LUtell,  2  Bibb,  426. 

^'Evidence,  whether  written  or  oral,  is  either  positive  or  pre- 
sumptive. Positive  evidence  is  the  direct  proof  of  the  fact  or 
point  in  issue ;  presumptive  evidence  consists  in  the  proof  of  some 
other  fact  or  facts,  from  which  the  point  in  issue  may  be  inferred. 
The  strength  of  the  presumption  is  always  in  proportion  to  the 
frequency  of  the  connection  between  the  fact  to  be  inferred  and 
that  which  is  proven.  If  the  connection  be  found  by  experience 
and  observation  to  be  invariable  in  all  instances,  the  presumption 
is  what  in  law  is  denominated  violent,  and  is  equal  to  full  proof. 
If  the  connection  be  general,  not  universal,  the  inference  of  the 
existence  of  the  one  from  the  proof  of  the  other,  though  rational, 
is  not  necessary,  and  the  presumption  amounts  to  a  probable 
one,  only.  But  if  experience  shows  that  the  fact  intended  to 
be  inferred  is  as  often  or  oftener  disjoined  than  it  is  connected 
with  that  which  is  proven,  the  proof  of  the  latter  creates  no 
presumption  of  the  existence  of  the  former."  Davis  v.  Curry, 
2  Bibb,  239. 

Presumptions  of  fact  are  but  arguments,  and  depend  on  their 
own  natural  force  in  generating  conviction  in  the  mind,  and 
should  not  be  aided  by  suggestions  or  intimations  from  the  court 
as  to  what  they  do  or  do  not  prove.  Lawhorn  v.  Carter,  11 
Bush,  9. 

Wherever  there  is  a  presumption  as  to  the  existence  of  a  fact, 
he  who  asserts  the  contrary  must  prove  it.  Masters  v.  Bienker, 
87  Ky.  1,  9  R.  841. 
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Whenever  a  presumption  arises  that  a  fact  exists,  he  who 
makes  an  allegation  to  the  contrary  must  prove  it.  Eigdan  v. 
Eigdmy  6  J.  J.  M.  51. 

An  instruction  that  defendant  railroad  company  having 
admitted  that  plaintiff's  mare  was  killed  by  its  train  the  law 
presumes  negligence,  but  that  defendant's  servants  having  testi- 
fied that  the  train  was  properly  manned  and  that  they  used 
reasonable  care  and  skill  to  avoid  the  accident,  ''the  legal  pre- 
samption  Is  rebutted,"  is  erroneous  because  it  assumed  that 
the  evidence  rebutted  the  presumption  of  negligence.  Maddox 
V.  Newport  News  &  M.  V.  Co.,  37  S.  W.  494,  18  R.  635. 

Sec  144  of  the  Code  refers  to  conclusive  presumptions  which 
the  law  raises  from  facts  stated,  and  not  to  prima  facie  presump- 
tions.   Williams  v.  Gordon,  11  Bush,  695. 

Presumptdve  evidence  consists  in  inferring  one  fact  from  the 
existence  of  another  fact  proved.    Davis  v.  Curry ^  2  Bibb,  239. 

The  law  will  not  presume  a  thing  contrary  to  the  custom  of 
men.  Bright  v.  Bacon  &  Sons,  131  Ky.  855,  116  S.  W.  268, 
20  L.  R.  A.  (N.S.)  386. 

PRESUMPTION  OF  DEATH.— Death  presumed  from 
absence  of  seven  years.    See  Death  Presumed. 

PRESUMPTION    OF    DELIVERY    OF    DEED.— Where    a 

deed  is  in  the  possession  of  a  trustee  for  infants,  a  presumption 
of  its  delivery  will  be  indulged  in  behalf  of  the  infant  bene^ 
ficiaries.    Twylor  v.  Purdy,  151  Ky.  82,  151  S.  W.  45. 

The  doctrine  that  the  signing,  acknowledging  and  recording 
of  the  deed  by  the  grantor  creates  a  presumption  of  its  delivery 
as  of  the  date  of  the  deed,  ''subject  to  be  rebutted  by  competent 
proof  of  either  a  non-deMvery  in  fact,  or  of  a  delivery  at 
another  time  than  the  date  of  the  instrument,"  but  that  such 
facts  raise  no  presumption  of  the  acceptance  by  the  grantee, 
save  where  a  clearly  beneficial  interest  is  conferred,  was 
approved  in  Cyrus  v,  Hcihrook,  106  S.  W.  300,  32  R.  468. 
Cotes  V.  Caies,  152  Ky.  47,  153  S.  W.  10. 

PRESUMPTION  OF  GRANT.— It  is  only  where  a  claimant 
has  had  an  uninterrupted  use  of  a  passway  for  a  great  number 
of  years  that  a  grant  will  be  presumed.  Fightmaster  v. 
Taylor,  147  Ky.  469,  144  S.  W.  381. 
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PRESUMPTION  OF  INNOCENCE.— The  presumption  of 
the  innocence  of  the  accused  in  an  investigation  of  a  criminal 
charge  is  a  presumption  both  of  fact  and  of  law.  It  continues 
until  there  is  some  evidence  to  overcome  it,  and  it  is  the  duty 
alike  of  the  court  and  of  the  jury  to  reconcile  the  circumstances 
of  the  case  with  that  presumption,  where  it  reasonably  can  be 
done.    Wilkerson  v.  Com.,  76  S.  W.  359,  25  R.  780. 

The  presumption  of  innocence  that  protects  accused  ends  with 
a  judgment  of  conviction;  it  being  presumed  on  appeal  that 
Ms  trial  was  regular,  and  that  his  guilt  was  duly  established. 
Parrish  v.  Com.,  136  Ky.  77,  123  S.  W.  339. 

PRESUMPTION  OF  NEGLIGENCE.-See  Res  Ipsa  Loqui- 

TUB;  NeGUQENCE. 

PRETENDED  TO  ACT.— An  indictment  against  an  election 
oflScer  for  knowingly  and  willfully  certifying  to  a  false  election 
return  under  Ky.  Stats.,  Sec.  1582a,  which  fails  to  allege  that 
he  was  such  oflScer,  but  merely  alleges  that  he  **  pretended  to 
act"  as  such  officer,  is  defective,  and  a  demurrer  thereto  should 
have  been  sustained.  The  statute  was  enacted  to  punish  officers 
who  act  corruptly  in  holding  and  certifying  the  result  of  legal 
elections,  and  not  to  punish  mere  pretenders  for  holding  pre- 
tended elections.    Com.  v.  Srowm,  93  S.  W.  605,  29  R.  434. 

PRETENDED  TITLE.— A  sale  of  land  for  which  the  vendor 
has  recovered  a  final  judgment,  though  the  land  remains  in 
the  possession  of  the  defendants,  the  hab.  fa.  not  being  executed, 
is  not  within  the  act,  the  sale  is  not  of  a  mere  '* pretended  title," 
and  is  valid.  Jones  v.  Chiles,  2  Dana,  35 ;  Batterion  v.  Chiles, 
12  B.  M.  354;  Sivager  v.  Crutchfield,  9  Bush,  415. 

PRETENSE. — **No  trick,  device,  subterfuge  or  pretense 
shall  be  allowed  to  evade  the  operation  or  defeat  the  policy  of 
the  law  against  selling  spirituous,  vinous  or  malt  liquors  without 
license,  or  in  violation  or  evasion  of  any  local  option  laws  pre- 
vailing in  any  county,  town,  city,  precinct  or  municipality  of 
this  Commonwealth.''  Ky.  Stats.  (1915),  Sec.  2570;  see,  also, 
Ky.  Stats.  (1915),  Sees.  2557,  2557a,  25576. 
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PRETERMITTED-— The  word  ''pretermitted''  means  to 
"pagB  by/'  "to  omdt/'  'Ho  disregard/'  The  statute  (Sec.  4848) 
was  enacted  not  to  control  the  right  of  the  testator  to  dispose 
of  his  estate  according  to  a  plan  of  his  own,  but  to  guard  against 
carelessness  and  oversight  in  those  who,  having  written  their 
wills,  afterward  have  children  born  unto  them  and  fail  to  make 
provision  for  them.  But  if  there  be  in  the  language  of  the 
testament  a  clear  indication  that  there  has  been  no  oversight 
or  omission,  and  that  the  testator  has  chosen  to  distribute  his 
estate  unequally  among  his  children,  or  even  to  exclude  some 
of  them  entirely,  it  is  not  the  policy  of  the  law  to  interfere 
with  his  right  to  do  so.  Porter  v.  Porter,  120  Ky.  302,  86  S. 
W.  546,  27 'R.  699. 

Where  a  will  clearly  indicates  that  testator's  afterbom  child- 
ren were  in  his  mind  when  the  will  was  made,  and  he  made  such 
provision  for  them  as  he  then  thought  proper,  they  are  not 
pretermitted,  as  under  Ky.  Stats.,  Sec.  4848,  only  such  after- 
bom children  as  are  not  provided  for  by  any  settlement,  and 
neither  provided  for  nor  expressly  excluded  by  the  will,  are 
"pretermitted."  Porter  v.  Porter,  120  Ky.  302,  86  S.  W.  546, 
27  B.  699. 

Where  there  is  a  general  devise  to  "the  children"  of  testator 
without  specifically  naming  them,  a  child  en  ventre  sa  mere 
at  the  death  of  the  testator,  although  posthumous,  is  not  pre- 
termitted. All  the  children  are  included,  and  therefore  none 
are  pretermitted.    Lamar  v.  Croshy,  162  Ky.  320,  172  S.  W.  693. 

Statutory  provisions  in  chapter  on  Wills  concerning  preter- 
mitted children.    Ky.  Stats.,  Sees.  4847,  4848. 

A  child  of  a  testator  bom  after  the  making  of  the  will  and 
pretermitted,  and  child  bom  after  his  death,  are  each  entitled 
to  the  same  portions  of  the  estate  that  they  would  have  taken 
had  there  been  no  will.  The  right  of  the  former  accrues  at 
testator's  death;  the  right  of  the  latter  at  its  birth.  Shelby  v. 
Shelly,  6  Dana,  61 ;  Breckinridge  v.  Floyd,  7  Dana,  459 ;  )8f<ms- 
ierry  v.  McElroy,  6  Bush,  442.  And  to  raise  portions  for  such, 
each  devisee  and  legatee  should  contribute  proportionably,  and 
each  devisee  and  legatee  then  be  permitted  to  enjoy,  under  the 
will,  their  respective  devises  and  legacies,  lessened  only  by  the 
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contributions  made  to  raise  such  portions.     Shelby  v.  Shelby, 
1  B.  M.  269. 

PREVENT  LITIGATION.— It  is  the  policy  of  the  law  and 
duty  of  courts  to  prevent  vexatious  litigation  involving  dece- 
dents' estates,  and  to  protect  such  estates  from  the  payment  of 
unnecessary  costs.    Petry  v.  Petry,  142  Ky.  564,  134  &.  W.  922. 

PREVENTED  BY  FORCE.— '*  It  shaU  not  be  a  sufficient 
return  of  any  process,  that  the  officer  was  prevented  by  force 
from  executing  it."    Civil  Code,  Sec.  677. 

PREVENTIVE  JUSTICE.— If  it  be  conceded  that  the 
judgment  requiring  the  convicted  person  to  enter  into  bond 
for  good  behavior  is  punishment,  that  is  a  part  of  the  penal^ 
inflicted  by  virtue  of  the  provision  of  the  statute.  It  is  a  punish- 
ment which  falls  under  the  head  of  ''preventive  justice."  Black- 
stone's  Com.,  Vol.  4,  p.  252.  Hyser  v.  Com.,  116  Ky.  417,  76 
S.  W.  174,  25  R.  608. 

PREVIOUS  MALICE.— the  defendant  was  not  prejudiced 
by  an  instruction  which  used  the  words  "without  felonious 
malice ' '  instead  of  the  words  *  *  without  previous  malice ' '  Dough- 
erty V.  Com,,  157  Ky.  348,  163  S.  W.  453. 

PRICE. — A  valid  executory  contract  of  sale  is  not  exhibited 
unless  by  their  agreement  they  have  definitely  fixed  the  price, 
or  have  rendered  it  capable  of  ascertainment  and  determination 
with  reasonable  certainty.  This  rule  is  inevitable  because  the 
price  is  one  of  the  factors  of  the  measure  of  damages  in  the 
event  of  a  breach  of  the  contract,  and  unless  the  price  is  fixed 
or  capable  of  ascertainment  with  reasonable  certainty,  a  trust- 
worthy measure  of  the  loss  occasioned  by  the  breach  can  nat 
be  demonstrated.    35  Cyc,  48. 

In  Hagin  v.  Combs,  102  Ky.  165,  43  S.  W.  222,  19  R.  1165, 
an  executory  contract  of  sale  of  certain  logs  "at  the  market 
price"  at  a  certain  time  and  place,  was  upheld;  but  the  ** market 
price"  of  a  commodity  is  a  thing  capable  of  ascertainment  with 
reasonable  certainty,  by  the  practical  methods  of  trial  and  judi- 
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eial  effort    Oaines  &  Sea  v.  Reynolds  Tobacco  Co.,  163  Ky.  716, 
174  S.  W.  486.    See,  also,  Market  Pricb. 

PRIMA  FACIE. — A  legislative  body  in  making  a  law  may 
provid^  what  shall  be  a  prima  facie  case,  and  may  place  upon 
defoidant,  in  case  a  violation  of  the  law  is  shown,  the  burden 
of  slfowing  that  the  case  falls  within  the  exceptions  named  in 
the  ordinance.    Price  v.  Com.,  94  S.  W.  32,  29  R.  593. 

When  a  car  in  which  stock  is  shipped  breaks  down,  the  break- 
ing of  the  car  makes  out  a  prima  facie  case  of  negligence  against 
the  carrier,  and  warrants  a  recovery  if  there  is  nothing  in  the 
record  to  overcome  the  presumption  of  negligence.  Adams 
Express  Co.  v.  Hundley,  145  Ky.  7,  139  S.  W.  1084. 

It  is  only  necessary  in  a  pleading  that  the  plaintiff  shall  state 
facts  showing  a  prima  facie  case  and  where  the  plaintiff  shows 
that  he  was  examined  by  the  school  board,  it  will  be  presumed 
that  the  officers  did  their  duty,  and  that  he  was  sworn  before 
he  was  examined  as  required  by  the  statute.  Flynn  v.  Barnes, 
156  Ky.  498,  161  S.  W.  523. 

In  the  shipment  of  live  stock  the  rule  is,  that  when  no  one 
accompanies  the  stock,  the  shipper  makes  out  a  prima  fade 
case  when  he  shows  that  the  animals  were  in  good  condition  when 
delivered  to  the  carrier,  and  in  a  damaged  or  injured  condition 
when  delivered  by  the  carrier  to  the  consignee;  and  thereupon 
the  burden  is  cast  upon  the  carrier  to  explain  the  cause  of  the 
injury  to  the  stock,  and  the  carrier  can  only  exempt  himself 
from  liability  by  showing"  that  the  injury  or  death  was  brought 
about  by  the  act  of  God,  or  because  of  the  inherent  nature, 
propensities,  or  viciousness  of  the  animals  themselves.  Cincin- 
nati, N.  0.  &  T.  P.  By.  Co.  v.  Smith  &  Johnston,  155  Ky.  481, 
159  S.  W.  987.    See,  also,  Negligence;  Res  Ipsa  LoQurruR. 

In  a  prosecution  for  selling  liquor  in  violation  of  the  local 
option  law,  where  the  Commonwealth  showed  that  defendant 
had  received  a  dollar  and  in  return  therefor  had  delivered  to 
the  prosecuting  witness  a  quart  of  whisky,  a  prima  facie  case 
was  made  out,  and  it  was  properly  left  for  the  determination 
of  the  jury  as  to  whether  or  not  this  evidence  was  rebutted  or 
overcome  by  the  testimony  of  the  defendant.  Harris  v.  Com., 
141  Ky.  466,  132  S.  W.  1033. 
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In  a  prosecution  for  a  violation  of  the  local  option  law  it  is 
not  necessary  either  to  allege  in  the  indictment  or  to  prove 
that  the  defendant  does  not  come  within  a  class  excepted  from 
the  provisions  of  the  law.  The  Commonwealth  makes  out  its 
case  by  showing  a  sale  where  the  local  option  law  is  in  force. 
In  order  to  escape  punishment  the  defendant  must  then  show 
that  he  is  one  of  the  excepted  class.  Oambill  v.  Com.,  142  Ky. 
312,  134  S.  W.  160. 

PRIMARILY  LIABLE.— *'The  person  'primarily'  liable  on 
an  instrument  is  the  person  who,  by  the  terms  of  the  instrument, 
is  absolutely  required  to  pay  the  same.  All  other  parties  are 
secondarily  liable."  Negotiable  Inst.  Law,  Ky.  Stats.  (1915), 
Sec.  3720&,  Subsec.  191.  ' 

PRIMARY  ELECTION.— A  primary  election  is  one  for  the 
nomination  of  candidates  for  ofiSce  of  the  respective  political 
parties  by  the  members  thereof.  Eager  v.  Robinson,  154  Ky. 
489,  157  S.  W.  1138. 

As  a  primary  election  is  not  an  election  within  the  meaning 
of  the  Constitution,  and  there  is  no  provision  of  that  instrument 
which  prohibits  the  Legislature  from  enacting  a  law  requiring 
party  nominations  to  be  made  by  means  of  primary  elections,  it 
necessarily  follows  thait  it  was  competent  for  it  to  provide  by  law 
that  nominations  of  party  candidates  for  office  shall  be  made 
in  no  other  way;  to  prescribe  the  time  of  holding  and  manner 
of  conducting  the  primary  elections  by  which  such  nominations 
are  to  be  made;  and  also  to  impose  such  reasonable  conditicms 
and  tests  as  to  party  membership  or  affiliation,  as  shall  entitle 
those  seeking  party  nominations  to  get  their  names  upon  their 
party's  ballot  as  candidates.  Eager  v.  Robinson,  154  Ky.  489, 
157  S.  W.  1138. 

The  primary  election  statute,  Ky.  Stats.  (1915),  Sec.  1550, 
was  enacted  to  promote  and  maintain  party  organization  and 
the  integrity  of  party  nominations ;  therefore,  open  declaration 
of  party  allefriance,  both  on  the  part  of  candidates  who  seek 
party  nominations  and  voters  who  confer  them,  is  absolutely 
esspntial  to  the  proper  working  of  any  primary  law.  Eager  v. 
Robinson,  154  Ky.  489,  157  S.  W.  1138. 
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The  object  of  holding  a  primary  election  by  a  political  party 
is  to  select  party  candidates,  and  it  is  too  plain  for  argument 
tha^  no  voter  should  be  permitted  to  vote  at  a  primary  election 
of  a  political  party,  unless  he  is  a  member  of  such  a  party; 
and  unless  provision  is  made  to  prevent  persons  votin^g  at  a 
primary  election  for  the  candidates  of  a  party  who  are  not 
affiliated  with  such  party,  the  whole  scheme  of  nominating  party 
candidates  by  a  primary  election  would  fail,  because  of  being 
incapable  of  execution.  Eager  v.  Robvnson,  154  Ky.  489,  157 
S.  W.  1138;  Heitznum  v.  Vaiers,  155  Ky.  39,  159  S.  W.  625. 

In  enacting  the  primary  election  law  it  was  the  manifest 
intent  of  the  Legislature  to  relieve  the  voters  of  the  State  of 
the  corrupt  and  unfair  methods  which  had  so  long  obtained 
in  the  proceedings  of  political  parties,  particularly  in  the 
methods  of  making  nominations,  and  to  protect  the  voters  of 
all  political  parties  from  the  arbitrary  domination  of  corrupt 
political  bosses  and  designing  politicians,  of  whatsoever  party. 
Francis  v.  Siurgill,  163  Ky.  650,  174  S.  W.  753. 

''Primary  elections''  as  elections,  within  Constitution  or  stat- 
ute relating  to  elections  generally.  See  note  on  this  subject  in 
18  L.  R.  A.  (N.S.)  412.    See,  also,  Elbotigns. 

PRIME  LAMBS.— In  a  contract  for  the  sale  of  "top"  or 
"prime"  lambs,  to  be  graded  by  the  buyer,  the  question  of 
whether  the  lambs  were  or  were  not  "top"  or  "prime"  can 
not,  in  case  of  dispute,  be  left  solely  to  the  buyer,  as  this  would 
give  the  buyer  the  right  to  reject  all  the  lambs  and  take  away 
the  element  of  mutuality.  Sanders  v.  Bond,  66  S.  W.  635,  23 
R.  2084. 

PRINCIPAL  (or  Surety).— See,  also,  Surett. 

Where,  in  order  to  take  up  a  note  of  her  husband,  a  wife 
signs  a  note  with  the  word  "principal"  after  her  name,  and 
the  husband  signs  it  with  "surety"  after  his  name,  the  wife  is 
surety  merely  and  not  bound,  as  the  courts  must  look  to  the 
substance.    PosteU  v.  Crwmbaugh,  66  S.  W.  830,  23  R.  2193. 

One  signing  as  surety  of  married  woman  in  a  contract  which 
she  was  not  authorized  to  make  will  be  regarded  as  a  principal 
within  the  purview  of  the  statute  of  limitations.  Oains  v.  Poor, 
3  Met.  506. 
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Where  a  note  signed  by  a  husband  and  wife  does  not  disclose 
on  its  face  which  one  of  the  parties  is  principal  or  surety^  the 
wife  may  show  by  parol  or  other  evidence  that  she  was  only  a 
surety.  Black  v.  MoCarley,  126  Ky.  825,  104  S.  W.  987,  3-1 
R.  1198. 

The  notice  required  by  Sec.  4668  of  the  Ky.  Stats,  by  a 
surety  requiring  the  creditor  of  his  principal  to  sue  to  the  next 
term  of  the  court  under  penalty  of  releasing  the  surety,  must 
be  clear  and  explicit,  and  not  ambiguous;  it  must  be  in  effect  a 
demand  to  sue,  and  more  than  instructions  to  dun  the  principal ; 
and  the  burden  is  on  the  surety  to  show  its  nature  and  terms. 
Benge's  Admr.  v.  Eversole,  156  Ky.  131,  160  S.  W.  911. 

Under  Sec.  4668  of  the  Ky.  Stats,  the  surety  is  required  to 
show  that  the  notice  was  served  in  person;  and  whenever  the 
surety  sends  the  notice  by  mail,  and  the  creditor  denies  that 
he  received  it,  the  presumption  ceases  and  the  surety  stands  with 
the  burden  of  showing  by  other  testimony,  that  the  letter  was 
received.  Benge^s  Admr.  v.  Eversole,  156  Ky.  131,  160  S.  W. 
911. 

PRINCIPAL  AND  AGENT.— The  relation  of  principal  and 
agent  can  not  exist  where  the  person  acting  acts  for  himself,  not 
for  another,  and  is  without  authority  to  act  for  him.  Palmer 
&  Hardm  v.  Grand  Lodge  K.  of  P.  of  Ky.,  121  S.  W.  678. 

The  relation  of  principal  and  agent  between  members  of  a 
trade  union  and  its  officers  is  not  to  be  implied  from  the  fact 
that  such  officers  are  the  agents  of  the  union.  Hudson  v.  Cincin' 
nati,  N.  0.  iSt  T,  P.  Ry.  Co.,  152  Ky.  711,  154  S.  W.  47. 

Although  a  principal  is  liable  civilly  for  the  acts  of  its  agent 
within  the  scope  of  his  authority,  the  principal  is  not  liable 
criminally  for  the  acts  of  such  agent,  even  within  the  apparent 
scope  of  his  authority,  unless  authorized  or  assented  to  by  the 
principal  or  made  so  by  statute.  United  States  Life  Ins.  Co. 
V.  Com.,  90  S.  W.  970,  28  R.  948. 

Where  the  agent  is  not  required  to  consult  his  principal 
before  making  the  contract  of  insurance  complete,  his  acts  should 
be  regarded  as  if  he  were  in  fact  the  principal.  Hartford  Ins. 
Co.  V.  Haas,  87  Ky.  531,  8  R.  610,  10  R.  573. 

A  person  may  be  held  as  a  principal  upon  a  contract,  who 
has  by  some  word  or  act,  either  before  or  at  the  time  of  the 
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making  of  the  contract,  estopped  himself  from  denying  the 
anthority  of  the  one  making  the  contract  to  act  for  him.  Short 
T.  Metz  Co.,  165  Ky.  319,  176  S.  W.  1144. 

PRINCIPAL  OF  DEBT. — ^The  admission  of  the  payee  of  a 
note  that  "the  principal"  has  been  paid  may  be  taken  to 
express  the  amount  of  the  payment,  and  not  its  application. 
Carter  v.  Sanderson,  41  S.  W.  306,  19  R.  620. 

PRINCIPAL  OF  FUND.— Where  a  wiU  provided  ''that 
none  of  the  principal  shall  be  used  unless  it  shall  be  absolutely 
necessary"  until  the  devisee  becomes  twenty-one  years  of  age, 
when  it  shall  be  paid  or  turned  over  to  her,  by  the  word 
''principal"  was  meant  the  total  proceeds  of  both  the  real  and 
personal  property.    Betty  v.  Petrie,  138  Ky.  426,  128  S.  W.  320. 

PRINCIPAL  OFFICER.— Where  defendant  moved  to  vacate 
a  judgment  on  the  ground  of  improper  service  of  process,  the 
affidavit  of  the  person  who  had  been  served  that  he  was  not 
the  principal  agent,  but  a  local  employe,  is  not  conclusive. 
Whether  or  not  he  was  a  principal  oflRcer  or  agent,  as  defined 
in  Sabsec.  33  of  Sec.  732  of  the  Code,  must  depend  upon  the 
character  of  the  duties  performed  by  him.  Cumberland  Co.  v. 
Lewie,  108  6.  W.  347,  32  R.  1300. 

PRINCIPAL  PLACE  OF  BUSINESS.— When  the  Legis- 
lature used  the  word  ** principal,"  it  did  not  mean  ''every" 
place  of  business.  It  meant  just  what  it  said — principal  place 
or  places  of  business.  The  word  ''principal"  is  an  adjective 
qualifying  each  of  the  words  "place"  and  "places."  An 
incorporated  company  could  have  one  or  more  principal 
places  of  business  depending  entirely  upon  the  method  of 
conducting  its  business.  Standard  OH  Co.  v.  Com,,  110  Ky. 
823,  62  S.  W.  897,  23  R.  302. 

The  words  "principal  place  of  business"  do  not  apply  to 
a  local  office  of  a  telephone  company  having  its  main  office 
at  another  place.  Com.  v.  Td.  Co.,  108  S.  W.  262,  263,  32 
R.  978. 

PRINCIPAL  STREET-— A  principal  street  within  the  mean- 
ing of  Sec.  2833,  Ky.  Stats.,  providing  for  the  original  con- 
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struction  of  streets  in  cities  of  the  first  class,  is  a  principal 
thoroughfare  dedicated  to  the  use  of  the  public,  and  a  parkway, 
though  the  title  be  vested  in  the  Board  of  Park  Commissioners, 
is  a  principal  street.  Marrei  v.  Jefferson  County  Construction 
Co.,  161  Ky.  845,  171  S.  W.  396. 

PRINCIPALS. — See,  also,  Accessories;  Accomplices. 

''In  all  felonies,  accessories  before  the  fact  shall  be  liable  to 
the  same  punishment  as  principals,  and  may  be  prosecuted 
jointly  with  principals,  or  severally,  though  the  principals  be 
not  taken  or  tried,  unless  otherwise  provided  in  this  chapter.'* 
Ky.  Stats.  (1915),  Sec.  1128. 

Where  two  or  more  persons  are  indicted  for  homicide,  one 
as  principal  and  the  others  as  aiders  and  abettors,  the  one 
charged  as  principal  may  be  found  guilty  of  aiding  and  abetting, 
and  the  ones  charged  as  aiders  and  abettors  may  be  found  guilty 
as  principals.  There  is  in  law  but  one  crime,  and  each,  though 
performing  different  parts,  is  in  law  a  principal,  and  is  crim- 
inally responsible  for  the  act  of  the  others  as  well  as  his  own 
act.    Reed  v.  Com.,  100  S.  W.  856,  30  R.  1212. 

The  principal  actor,  the  aider  and  abettor,  and  the  accessory 
before  the  fact,  are  all  principals  in  legal  effect  and  equally 
guilty,  and  may  be  so  accused  and  convicted.  Com.  v.  Hargis, 
124  Ky.  356,  99  S.  W.  348,  30  R.  &10. 

All  persons  engaged  in  the  commission  of  misdemeanors  are 
principals,  and  there  may  be  under  a  separate  or  a  joint  indict- 
ment a  conviction  against  each.  Com.  v.  Phoenix  Hotel  Co.,  157 
Ky.  180,  162  S.  W.  823. 

All  persons  aiding  in  the  commission  of  a  misdemeanor  are 
principals,  whether,  being  absent,  they  procure  the  offense  to 
be  committed,  or,  being  present,  they  encourage  its  commission, 
and  it  matters  not  that  the  act  is  such  that  only  one  can  do  it, 
as  the  single  act  of  the  doer  is  by  legal  attribution  the  act  of 
the  procurer  or  helper.    Com.  v.  Patrick,  4  R.  623. 

One  who  is  present  aiding  and  abetting  a  murder,  or  who 
advises  and  counsels  its  commission,  is  a  principal;  but  when 
one  present  is  merely  passive,  and  neither  aids  nor  abets,  advises 
or  encourages,  the  killing,  he  can  not  be  said  to  be  guilty  of 
murder.    SvMih  v.  Com,,  4  R.  353. 
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One  indicted  as  principal  in  the  second  degree  can  not  be 
convicted  as  a  principal  in  the  first  degree.  The  specific  acts 
constituting  the  offense  as  a  principal  in  the  second  degree  being 
set  out  in  the  indictment,  the  Commonwealth  was  bound  to 
confine  its  proof  to  those  acts.    Eessler  v.  Com.,  12  Bush,  18. 

To  make  one  a  principal  in  either  the  first  or  second  degree 
there  must  be  a  participation  in  the  act  committed,  and  presence 
either  actual  or  constructive  at  the  time  of  the  commission. 
Plummer  v.  Com.,  1  Bush,  76 ;  Able  v.  Com.,  5  Bush,  700. 

Defendant,  who  is  charged  with  being  an  aider  and  abettor 
in  a  murder,  may  be  convicted  as  a  principal.  Combs  v.  Com., 
112  S.  W.  658,  33  R.  1058. 

One  indicted  as  present,  aiding  and  abetting  in  a  homicide, 
may  be  convicted  as  a  princpal.  Higgins  v.  Com.,  142  Ky.  647, 
134  S.  W.  135.  Mulligan  v.  Com.,  84  Ky.  229,  8  R.  211; 
Travis  v.  Com.,  96  Ky.  77. 

Under  an  indictment  which  charges  John  with  being  the 
perpetrator  of  the  act,  and  Henry  as  aider  and  abettor,  both 
were  equally  and  alike  guilty  as  principals,  and  either  or  both 
of  them  might  be  convicted  as  such ;  and  it  was  not  necessary 
that  the  court,  in  the  instructions,  should  designate  either  of 
them  as  principal  or  aider  and  abettor.  Combs  v.  Com.,  112  S. 
W.  658,  33  R.  1058. 

Under  Ky.  Stats.,  Sec.  1128,  an  accessory  before  the  fact  is 
liable  to  the  same  punishment  as  the  principal,  and  may  be  tried 
and  convicted  although  the  principal  be  not  taken  or  tried.  The 
principal  actor,  -the  aider  and  the  abettor  and  the  accessory 
before  the  fact,  are  all  principals  in  the  first  degree,  and  are 
equally  guilty,  and  may  be  so  accused  and  convicted.  Tttcker 
▼.  Com.,  145  Ky.  84,  140  S.  W.  73. 

Accused  made  an  agreement  vrith  a  small  boy,  who  was  living 
with  his  grandfather,  that  the  boy  should  get  the  money  which 
he  said  his  grandfather  had  in  the  house  and  hide  it  at  the 
stable,  and  accused  should  come  at  night  and  tap  on  the  door, 
and  the  boy  would  shoot  at  him  for  a  blind.  The  boy  hid  the 
money  in  the  stable.  Accused  came  and  tapped  on  the  door, 
and  was  shot  at^  but  could  not  find  the  money.    Several  days 
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thereafter  the  boy  lock  the  money  two  miles  from  his  grand- 
father's and  delivered  it  to  accused.  Held,  that  accused  was  not 
a  principal.    Able  v.  Com.,  5  Bush,  700. 

If  defendant  aided  and  abetted  in  the  killing  he  was  a  prin- 
cipal in  the  second  degree  and  not  an  accessory.  Tudor  v.  Conu, 
43  S.  W.  187,  19  R.  1039. 

To  constitute  one  either  a  principal,  accessory,  aider  and 
abettor,  or  accomplice,  he  must  perform  some  affirmative  act, 
or  omit  a  duty  to  the  person  injured,  which  requires  him  to 
prevent  the  commission  of  the  crime;  mere  acquiescence  with 
knowledge  being  insufficient.  Levering  v.  Com.,  132  Ky.  666, 
117  S.  W.  253,  136  Am.  St.  Rep.  192. 

PRINTED  PAPER.— It  is  provided  in  Civil  Code,  Sec.  732, 
that  in  construing  the  Code,  the  word  **  writing"  includes  print- 
ing and  printed  paper. 

PRINTER- — ''The  printer  is  the  person  whose  mechanical 
skill  has  (by  means  of  the  type,  printing  press,  etc.),  stamped 
upon  the  paper  the  words,  sentences,  and  ideas  of  the  author." 
Brown  v.  Woods,  6  J.  J.  Mar.  18. 

PRINTING.— It  is  provided  in  Civil  Code,  Sec.  732,  that 
in  construing  the  Code,  the  word  ** writing"  includes  printing 
and  printed  paper. 

PRIOR  CLAIMS.— The  words  ''prior  claims"  in  a  patent 
excluding  "prior  claims,"  held  to  mean  only  such  claims  as 
are  valid  in  law.  Stan^herry^s  Heirs  v.  Pope,  6  J.  J.  Mar.  189; 
Ford  V.  Bryant,  158  Ky.  97,  164  S.  W.  308. 

PRIOR  LIEN. — Though  the  charter  of  a  corporation  gives  a 
"prior"  lien  to  secure  the  payment  of  bonds  which  the  cor- 
poration is  authorized  to  issue,  and  exempts  the  corporate  prop- 
erty from  city  taxation,  yet,  the  exemption  being  subsequently 
withdrawn  by  tiie  Legislature,  the  city  has  a  prior  lien  for 
taxes  thereafter  imposed.  City  of  Newport  v.  Masonic  Temple 
Assn.,  103  Ky.  592,  45  S.  W.  881,  46  S.  W.  697,  20  R.  266. 

PRIOR  TEMPORE,  POTIOR  JURE.— First  in  time,  strong- 
est in  law.    Cochran's  Law  Lexicon. 
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PRIORITIES.— A  deed  of  assignment  for  the  benefit  of 
ereditors  providing  ''tiiat  all  such  priorities  and  preferences  as 
may  exist  by  law  as  to  any  demand  or  debt  shall  be  observed,*' 
is  construed  not  to  give  priority  to  a  debt  due  by  the  assignor 
as  former  executor  to  the  estate  of  his  testator — the  priority 
which  is  given  by  statutes  in  cases  of  illegal  preferences  under 
the  Act  of  1856.    McGrath  v.  Orinstead,  9  R.  373.    See  Prep- 

EBENCE. 

PRISON. — ^A  prison  is  not  a  nuisance  per  se.  City  of 
Bowling  Green  v.  Rogers,  142  Ky.  558, 134  S.  W.  921,  34  L.  R.  A. 
{N.S.)  461. 

PRISON  GUARD.— Being  an  officer  of  the  State  and 
required  by  a  rule  of  the  Board  of  Prison  Commissioners  to 
attend  at  the  penitentiary  on  Sundays,  as  on  other  days  of  the 
week,  for  the  purpose  of  maintaining  proper  discipline  among 
its  inmates  and  preventing  their  escape,  a  prison  guard  can 
not  avoid  the  performance  of  such  duties  on  the  Sabbath  upon 
the  ground  that  such  work  is  forbidden  by  law.  And  as  the 
duty  resting  upon  him  of  maintaining  discipline  among  and 
preventing  the  escape  of  the  prisoners  is  as  necessary  of  per- 
formance upon  the  Sabbath  as  on  other  days  of  the  week,  such 
prison  guard,  even  if  he  were  a  mere  employe  instead  of  an 
oflker  of  the  State,  would  not  be  allowed  to  refuse  its  per- 
formance upon  the  ground  mentioned,  unless  the  contract  of 
employment  so  provided.  Page  v.  0 'Sullivan,  159  Ky.  703,  169 
S.  W.  542. 

PRISONER.— It  is  provided  in  Civil  Code,  Sec.  732, 
Subsec.  31,  that  in  the  construction  of  the  Code  the  word  **  dis- 
ability" means  coverture,  infancy,  unsoundness  of  mind,  or 
impriscmment  in  a  (penitentiary  of  this  State  or  of  any  other 
country. 

PRIVACY. — A  person  is  entitled  to  the  right  of  privacy  as 
to  his  picture,  and  the  publication  of  the  picture  of  a  person 
▼ithout  his  consent  as  a  part  of  an  advertisement  for  the  purpose 
of  exploiting  the  publisher's  business  is  a  violation  of  the  right 
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of  privacy,  and  entitlea  him  to  recover  without  proof  of  special 
damages.  Foster-Milbum  Co.  v.  Ckinn,  134  Ey.  424,  120  S.  W. 
364,  34  L.  R.  A.  (N.S)  1137,  135  Am.  St.  Bep.  417. 

PRIVATE  ACTS. — ^An  Act  of  the  Legislature,  although 
technically  private  in  its  character,  is  notice  to  all  the  citizens 
in  Kentucky.  The  English  rule  with  regard  to  private  acts  of 
Parliament  does  not  prevail  in  this  State,  where  all  the  acts  of 
the  General  Assembly,  private  as  well  as  public,  are  published 
at  the  public  expense.    Hensley  v.  Holly ,  5  Ky.  Opin.  493. 

PRIVATE  CARRIER.— A  contractor  who  tears  down  a 
house  and  hauls  the  material  to  another  place  is  only  a  private 
carrier  for  hire.    McBumie  v.  SteUly,  97  S.  W.  42,  29  R.  1191. 

Private  carriers  and  bailees  for  hire  are  liable  only  for  injury 
or  loss  of  goods  intrusted  to  them,  caused  by  failure  of  them- 
selves or  servants  to  exercise  ordinary  care ;  they  are  not,  with- 
out r:pecial  agreement  to  do  so,  bound  to  carry  for  any  person. 
Varble  v.  Bigley,  14  Bush,  698.    See,  also.  Common  Cabbibr. 

PRIVATE  CORPORATION.— The  difference  between  public 
and  private  corporations  is  pointed  out  by  Thompson  on  Cor- 
porations, Sec.  21,  and  quoted  in  Lambert  v.  Board  Tryistees 
Public  Library,  151  Ky.  725,  152  S.  W.  802. 

PRIVATE  GAIN.— Under  Ky.  Constitution,  Sec.  170, 
exemption  from  taxation  'institutions  of  education  not  used  or 
employed  for  gain  by  any  person  or  corporation,  and  the  income 
of  which  is  devoted  solely  to  the  cause  of  education,"  the  word 
*'gain"  as  used  therein  has  reference  to  gain  by  the  person, 
corporation,  or  its  stockholders  who  own  the  property,  and  not 
to  a  lessee.  Com.  v.  Trustees  of  Hamilton  College,  125  Ky.  329, 
101  S.  W.  405,  30  R.  1338.    See,  also.  Gain. 

PRIVATE  PAPER.— The  tariff  sheet  posted  at  a  railroad 
station  as  required  by  law  is  not  a  private  paper,  and  its  pro- 
duction by  an  agent  of  the  company  may  therefore  be  compelled 
upon  the  trial  of  a  criminal  prosecution  against  the  company. 
L.  &  N.  B.  Co.  V.  Com.,  51  S.  W.  167,  21  R.  239. 
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PRIVATE  STATUTES.— What  statutes  are  regarded  as 
private  statutes  within  the  meaning  of  Sec.  119  of  the  Code, 
which  provides  that  in  pleading  a  private  statute  it  shall  he 
sofScient  to  refer  to  it  by  stating  its  title,  etc.  City  of  Coving- 
ton V.  Voskotter,  80  Ky.  219,  3  R.  749;  City  of  Covington  v. 
HaadUy,  83  Ky.  444,  7  R.  487;  Board  of  Ed.  v.  By.  Co.  110 
Ky.  932,  23  R.  376. 

A  statute  applicable  to  a  city  is  a  public  statute  of  local 
application,  and  it  is  not  necessary  to  plead  it  as  a  private 
statute  is  required  by  the  Code  to  be  pleaded.  City  of  Coving- 
ion  V.  Hoadley,  83  Ky.  444,  7  R.  487. 

A  party  pleading  a  private  statute  must  at  least  state  its 
title  and  the  day  on  which  it  became  a  law.  Defendant's  plea 
of  a  provision  in  its  charter  exempting  it  from  taxation  was 
defective  in  failing  either  to  set  forth  the  exemption  statute  in 
haec  verba  or  to  refer  to  it  by  its  title  and  date.  Zdbel  v. 
Louisville  Baptist  Orphans'  Home,  92  Ky.  89,  13  R.  385. 

PRIVATE  WAY. — Private  ways  are  never  presumed  to  be 
personal  when  they  can  be  construed  to  be  appurtenant  to  the 
land;  they  are  of  the  nature  of  covenants  running  with  the 
land,  that  though  an  easement  such  as  a  right  of  way  may  be 
created  by  a  grant  in  gross,  this  is  never  to  be  presumed  when 
it  can  be  fairly  construed  to  be  appurtenant  to  some  other 
ertate.    Hammonds  v.  Eads,  146  Ky.  162,  142  S.  W.  379. 

PRIVATE  AND  COMMERCIAL  LIGHTING.— Where  one 
clause  of  a  franchise  fixes  a  price  for  electric  lights  **for  private 
and  commercial  lighting,"  and  another  clause  fixes  a  price  for 
electric  lights  '*in  private  residences"  the  two  clauses,  when 
read  together,  mean  that  the  price  fixed  for  lights  in  private 
residences  controls  in  all  private  residences  and  that  the  other 
price  controls  for  all  private  and  commercial  lighting  not  in 
private  residences.  Marion  Electric  Light  &  Ice  Co.  v.  Boches- 
ier,  149  Ky.  810,  149  S.  W.  977. 

PRIVATE  AND  PUBLIC  HEALTH.— A  proceeding  under 
the  Drainage  Act  of  July  10,  1893,  is  not  for  private  benefit 
where  the  application  alleges  that  the  proposed  drain  is  neces- 
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sary  for  *' private  and  public  health,  convenience,  and  welfare,*' 
and  the  public  utility  is  kept  prominently  in  view  throughout 
the  whole  case.  Duke  v.  0 'Bryan,  100  Ky.  710,  39  S.  W.  444, 
824,  19  R.  81. 

PRIVATORUM  CONVENTIO  JURI  PUBLICO  NON 
DEROCAT. — The  agreement  of  private  individuals  can  not 
derogate  from  the  rights  of  the  public.    Cochran's  Law  Lexicon. 

PRIVATUM     COMMODUM     PUBLICO     CEDIT.— Private 

advantage  must  yield  to  public.    Cochran's  Law  Lexicon. 

PRIVIES. — Privies,  according  to  the  definition  given  by 
Jacob's  Law  Dictionary,  are  ** those  who  are  partakers  or  have 
an  interest  in  any  action  or  thing,  or  any  relation  to  another." 
Miller  v.  Wheeler,  147  Ky.  131,  143  S.  W.  1028. 

** Substantive  law  extends  the  term  'parties'  to  include  per- 
sons who  under  the  law  of  privity  are  identified  with  them  in 
legal  interest;  and,  accordingly,  the  benefit  of  former  testimony 
inures  to  the  person  in  privity,  and  is  admissible  for  his  personal 
representative.  See  16  Cyc,  1093,  and  the  cases  cited  in  notes 
7  and  8."  Ky.  Tradtion  d;  Terminal  Co.  v.  Downing' s  Admr., 
159  Ky.  502,  167  S.  W.  683. 

A  party  is  bound  to  take  notice  of  recitals  in  deeds  and 
conveyances  constituting  his  claim  of  title  in  so  far  as  they 
affect  his  title.  A  vendee  of  land  is  such  a  privy  to  his  grantor 
that  recitals  in  a  deed  of  record  constituting  a  link  in  his  chain 
of  title  that  will  amount  to  an  estoppel  against  the  vendor  wU 
be  available  as  an  estoppel  against  the  subsequent  vendee. 
Krauih  v.  Hahn,  65  S.  W.  18,  23  R.  1261. 

Parties  and  privies  only  can  prosecute  writ  of  error.  By 
privies  are  meant  heirs,  executors,  and  ter-tenants;  these  have 
an  interest,  and  may  appeal.  Barr  v.  Stevens,  1  Bibb,  293; 
South  V.  Hoy,  3  Bibb,  523 ;  Marr  v.  nann<i,  7  J.  J.  M.  643. 

Under  Civil  Code,  Sec.  734,  providing  that  an  appeal  shall 
be  granted  as  a  matter  of  right  on  the  application  of  either  party 
or  his  *' privy,"  on  filing  with  the  clerk  a  copy  of  the  judgment, 
and  Sec.  745,  declaring  that  an  appeal  shall  not  be  granted 
except  within  two  years  next  after  the  right  to  appeal  first 
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aecraed,  the  attorneys  representing  the  estate  of  the  deceased 
defeated  party  may  within  two  years  after  judgment  file  a  copy 
of  the  judgment  and  take  out  the  appeal,  acting  for  the  estate, 
and  thereafter  the  administrator  may  revive  the  appeal  in  his 
name,  as  administrator;  the  word**  privy  "including  those  claim- 
ing under  the  party,  such  as  heirs  and  devisees.  Davis  v.  Cai- 
kttsburg,  K.  &  C.  Waier  Co.,  136  Ky.  66,  123  S.  W.  335. 

PRIVITY  OF  CONTRACT.— The  doctrine  of  privity  of 
contract  can  not  be  invoked  in  an  action  brought  on  an  indemnity 
policy,  brought  by  one  not  a  party  thereto,  to  enforce  satisfac- 
tion of  a  judgment  for  damages  he  has  recovered  against  the 
asBured's  administrator  for  injuries  inflicted  by  the  assured 's 
automobile,  as  the  policy  was  not  written  for  his  protection  or 
even  remotely  for  his  benefit,  its  sole  object  being  to  indemnify 
the  assured  against  a  loss  sustained  and  actually  paid  by  him. 
FidMy  &  Casualty  Co.  v.  Martin,  163  Ky.  12,  173  S.  W.  307. 

PRIVITY  OF  ESTATE.— There  is  no  privity  of  estate 
between  the  executor  or  administrator  of  a  decedent  and  his 
heirs  at  law  or  devisees;  and  a  judgment  at  law  against  the 
former,  while  it  may  bind  the  latter  as  far  as  it  concerns  the 
personal  estate,  and  be  prima  facie  evidence  against  them  as  to 
the  realty,  it  is  not  a  conclusive  estoppel  upon  them  in  respect 
to  lands  devised  or  descended  to  them,  either  on  the  adminis- 
trator's application  for  leave  to  sell  real  estate  to  pay  the  dece- 
dent's debts,  or  on  a  bill  by  a  judgment  creditor  against  the 
heirs  or  devisees  to  subject  the  land  to  his  judgment ;  and  under 
ordinary  circumstances  the  heirs  or  devisees  may  set  up  any 
meritorious  defense  against  the  judgment  when  it  is  sought  to 
be  enforced  against  their  interests.  Davis  v.  Davis,  157  Ey.  530, 
163  S.  W.  468. 

PRIVY.~Sec.  191  of  the  original  Act  of  1893,  in  relation 
to  private  corporations,  in  so  far  as  it  required  all  railroads 
doing  business  in  the  State  to  provide  convenient  and  suitable 
waiting  rooms  and  water  closets  at  all  depots  in  cities  and  towns 
and  to  keep  same  in  decent  order  and  repair,  is  still  in  full 
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force  and  effect,  and  was  not  changed  or  modified  by  the  amend- 
ment of  July  1,  1893y  to  that  section.  The  addition  of  the  words 
**or  privies"  in  the  amendatory  act  does  not  change  the  mean- 
ing, the  word  ** privy"  as  used  here  having  substantially  the 
same  meaning  as  the  words  ''water  closet."  L.  &  N.  R.  Co,  v. 
Com.,  97  Ky.  207,  30  S.  W.  616,  17  R.  116. 

PRIVILEGE. — Liquor  license  is  not  a  privilege.  Schwier- 
mm  V.  Town  of  Highla/nd  Park,  130  Ky.  53'7,  113  S.  W.  507. 

A  legislative  act  giving  to  the  people  of  a  county  the  right  ta 
vote  whether  or  not  they  will  be  taxed  for  making  a  railroad 
is  a  mere  privilege,  confers  no  right,  and  may  be  repealed  before 
any  right  has  accrud  under  it.  C.  dt  L.  B.  B,  v.  Kenton  Co.  Ct., 
12  B.  M.  148. 

An  act  giving  an  individual  the  right  to  dispose  of  hi3  prop- 
erty by  lottery  is  valid.  The  word  ** privilege"  means  a  public 
privilege,  not  a  private  right.  Com.  v.  Whipps,  80  Ky.  269, 
3  R.  798.     (But  all  lotteries  are  now  prohibited.) 

PRIVILEGE  TAX.— Within  Ky.  Constitution,  Sec.  174, 
requiring  the  property  of  corporations  and  natural  persons  to 
be  similarly  taxed,  and  allowing  such  further  license,  income, 
and  franchise  taxes  as  the  Legislature  may  deem  proper,  the 
tax  on  the  franchise  of  a  gas  company  was  a  ** property  tax" 
on  the  intangible  property,  and  not  a  ''privilege  tax"  for  engag- 
ing in  a  business  that  natural  persons  could  not,  since  under 
Sec.  4082  natural  persons  engaged  in  such  business  are  taxed 
as  such  corporations  are.  Com.  v.  Louisville  Oas  Co.,  135  Ky. 
324,  122  S.  W.  164. 

Held,  also,  that  the  franchise  tax  is  not  a  privilege  tax 
imposed  on  the  right  to  be  a  corporation.    Id. 

PRIVILEGE  OF  WITNESS.— A  witness  can  not  be  required 
to  give  evidence  that  might  incriminate  him,  and  this  privilege 
is  not  confined  to  a  defendant  in  a  criminal  prosecution  but  it 
extends  to  every  witness  in  every  case,  both  civil  and  criminal, 
and  protects  him  in  every  court  in  which  he  may  be  giving 
evidence  either  in  his  own  behalf  or  in  behalf  of  some  other 
person.     Com.  v.  Phoenix  Hotel  Co.,  157  Ky.  180,  162  S.  W.  828. 
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PRIVILEGES,  RIGHTS,  IMMUNITIES.— A  provision  in 
the  charter  of  a  railroad  company  regulating  the  mode  of  assess- 
ing its  property,  and  thus  exempting  it  from  the  general  law 
applicable  to  other  railroads,  confers  a  mere  special  privilege 
not  transferable  by  sale  or  succession.  Where  a  company  whose 
charter  confers  such  a  privilege  sells  to  another  its  property 
and  franchises,  an  act  of  the  Legislature  investing  the  purchaser 
"with  all  the  powers,  privileges,  rights,  immunities,  and  fran- 
chises" of  its  vendors  does  not  confer  upon  it  the  privilege 
possessed  by  its  vendors  as  to  the  assessment  of  its  property. 
Ky.  Central  B.  R.  Co.  v.  Com.,  87  Ky.  661,  10  R.  706.  See, 
also,  Gardner  v.  Ray,  164  Ky.  516. 

PRIVILEGED  COMMUNICATIONS.— The  following  defini^ 
tion  of  confidential  and  privil^ed  communications  has  been 
approved:  **(1)  That  the  communication  was  made  by  the 
defendant  in  good  faith,  without  malice,  not  voluntarily,  but 
in  answer  to  an  inquiry,  and  in  the  reasonable  protection  of  his 
own  interest  or  performance  of  a  duty  to  society;  (2)  that  the 
defendant  must  honestly  believe  the  communication  to  be  true ; 
(3)  there  must  have  been  reasonable  or  probable  grounds  known 
to  him  for  the  suspicion;  (4)  that  the  communication,  if  made 
in  answer  to  an  inquiry,  must  not  go  further  than  to  truly 
state  tiie  facts  upon  which  the  suspicion  was  grounded,  and 
to  satisfy  the  inquirer  that  there  were  reasons  for  the  suspicion." 
Under  that  definition,  not  only  must  the  communication  be  made 
in  good  faith,  without  malice,  upon  reasonable  grounds  and  in 
answer  to  an  inquiry,  but  in  addition  thereto  it  must  be  made 
by  the  defendant  either  in  the  protection  of  his  own  interest 
or  the  performance  of  a  duty  to  society.  Felty  v.  Felty,  164 
Ky.  355, 175  S.  W.  643,  quoting  from  Sharp  v.  Bowlar,  103  Ky. 
287. 

**  Privileged  communications  are  divided  into  two  classes 
(1)  Cases  absolutely  privileged,  so  that  no  action  will  lie,  even 
though  it  be  averred  that  the  injurious  publication  was  both 
false  and  malicious.  (2)  Cases  privileged,  but  only  to  this 
extent:  That  the  circumstances  are  held  to  preclude  any  pre- 
sumption of  malice,  but  still  leave  the  party  responsible  if  both 
falsehood  and  malice  are  afl8rmatively  shown.'*    Cooley  on  Torts 
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(3d  Ed.),  425.  See,  also,  to  same  effect,  Townsend  on  Slander 
and  Libel,  See.  209.  **Tlie  class  known  as  absolutely  privileged 
occasion  is  comparatively  a  narrow  one,  and,  speaking  generally, 
is  strictly  confined  to  legislative  proceedings,  judicial  proceed- 
ings in  the  established  exercise  of  military  and  naval  authority.'* 
18  Am.  &  Eng.  Ency.  of  Law,  1023.  All  other  privileged  com- 
munications except  those  named  belong  to  the  second  class,  or 
are  conditionally  privileged.  Banson  v.  West,  125  Ky.  461, 
101  S.  W.  885. 

An* 'absolutely  privileged  communication"  is  confined  to  com- 
munications in  judicial  and  legislative  proceedings  and  in  mat- 
ters involving  military  affairs,  and  to  communications  made  in 
the  discharge  of  a  duty  under  express  authority  of  law  by  or  to 
heads  of  departments  of  the  State.  Tanner  v.  Stevenson,  138 
Ky.  578,  128  S.  W.  878,  30  L.  R.  A.  (N.S.)  200. 

The  provision  in  Sec.  606  of  the  Code,  that  **no  attorney 
shall  testify  concerning  a  communication  made  to  him  in  his 
professional  character  by  his  client,  or  his  adviser  thereon,  with- 
out the  client's  consent,*'  is  equivalent  to  the  privileged  com- 
munication of  the  common  law,  and  is  in  substance  merely 
declaratory  of  it.     Carter  v.  West,  93  Ky.  211,  14  R.  191. 

A  privileged  communication  has  been  defined  as  one  made 
upon  a  proper  occasion,  from  a  proper  motive,  in  a  proper 
manner,  and  based  upon  reasonable  or  probable  cause.  In 
such  cases  there  is  no  prima  facie  presumption  of  malice  from 
the  publication.  There  must  be  some  evidence  beyond  the 
mere  fact  of  publication.  Browning  v.  Com.,  116  Ky.  286, 
76  S.  W.  19,  25  R.  482. 

Words  are  not  privileged  where  neither  defendant  nor  the 
person  hearing  the  words  was  personally  interested  and  no  social 
duty  made  it  incumbent  on  defendant  to  communicate  the  charge. 
Nicholson  v.  Bust,  52  S.  W.  933,  21  R.  645. 

An  attorney  can  not  testify  as  to  communications  made  to 
him  in  his  professional  character  by  his  client  unless  the  client 
consents.  Neither  cessation  of  employment  nor  death  of  client 
will  render  him  competent.  The  rule  is  not  confined  to  com- 
munications  relating  to  a  pending  or  contemplated  suit.  Com- 
munications  made   by   a   purchaser  of  land   to   an   attorney 
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emplq^ed  to  examine  title  and  prepare  a  deed  are  within  the 
rnk.    Carter  v.  West,  93  Ky.  211,  14  R.  191. 

Mandamus  held  not  to  lie  to  compel  disclosure  of  privileged 
eommonications  between  an  individual  and  his  attorneys.  United 
States  V.  L.  &  N.  B.  Co.,  212  Fed.  486. 

It  can  not  constitute  a  privileged  communication  for  one  to 
circulate  at  random  in  his  neighborhood  among  his  friends,  who 
are  not  directly  interested  in  his  family  affairs,  reports  made 
to  him  by  certain  members  of  his  family,  which,  if  false,  con- 
stitute a  slander  upon  another  member  thereof,  even  though  he 
at  the  time,  in  good  faith  believed  the  statement  to  be  true,  and 
made  it  without  malice,  and  in  answer  to  an  inquiry  from  persons 
who  had  no  direct  interest  in  the  matter;  such  statement  not 
being  made  in  the  protection  of  his  own  interest  or  in  the  per- 
formance of  a  duty  to  society.  Felty  v.  Petty,  164  Ky.  356, 
175  S.  W.  643. 

An  application  to  a  justice  of  the  peace  to  be  permitted  to 
make  an  affidavit  for  the  purpose  of  instituting  a  prosecution 
is  one  step  in  a  judicial  proceeding,  and  therefore,  though  such 
application  be  denied,  a  fair  and  impartial  publication  of  the 
diarge  thus  made  is  a  privileged  publication.  Beiser  v.  Scripps- 
MeBae  Pub.  Co.,  113  Ky.  383,  68  S.  W.  457,  24  R.  259. 

In  an  action  for  libel,  based  on  a  communication  published 
in  defendant's  newspaper  charging  plaintiff  with  corruption  in 
the  discharge  of  his  duty  as  an  election  officer,  the  fact  that  the 
eommunication  was  sent  to  defendant  by  a  journalist  of  great 
experience,  prudence,  and  accuracy,  and  that  defendant,  in  good 
taith,  believed  each  statement  therein  to  be  true,  furnishes  a 
infficient  basis  for  the  plea  of  qualified  privilege,  and  constitutes 
a  good  defense.  Evening  Post  Co.  v.  Bichardson,  113  Ky.  641, 
68  S.  W.  665,  24  R.  456. 

It  is  a  well-settled  rule  in  practically  all  jurisdictions  that  the 
testimony  of  a  witness  given  in  the  course  of  a  judicial  pro- 
ceeding is  privileged,  and  will  not  support  a  cause  of  action 
against  him.  Forbes  v.  Johnson,  11  B.  Mon.  51;  Morgan  v. 
Booth,  13  Bush,  483;  Monroe  v.  Davis,  118  Ky.  809;  MdClarty 
▼.  Bickd,  155  Ky.  254,  159  S.  W.  783. 
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A  statement  eonfidentiallj  and  in  good  faith,  hy  a  person 
whose  property  has  been  destroyed  by  fire,  of  one  whom  he 
suspects  to  be  the  incendiary,  in  an  effort  to  get  advice  and 
assistance  from  a  friend  whose  property  has  also  been  injured, 
is  a  privileged  communication.  Ed/wards  v.  KevU,  133  Ky.  392, 
lis  S.  W.  273,  28  L.  R.  A.  (N.S.)  651,  134  Am.  St.  Rep.  463. 

Whether  a  charge  of  having  set  fire  to  a  building  was  made 
under  such  circumstances  as  to  constitute  it  a  privileged  com- 
munication, held  for  the  jury.    Id, 

It  is  the  province  of  the  court  to  decide  whether  a  communica- 
tion is  or  is  not  privileged  when  the  facts  are  not  in  dispute, 
but  when  in  dispute  the  question  is  for  the  jury.  Shipp  v.  Pat- 
ton,  93  S.  W.  1033,  29  R.  480. 

**Judic5al  proceedings  are  privileged.  The  testimony  of  a 
witness  even  in  a  preliminary  examination  was  held  privileged 
in  Beiser  v.  Scripps-McRae  Publishing  Co.,  113  Ky.  383,  68  S. 
W.  457,  24  Ky.  Law  Rep.  259,  on  the  ground  that,  where  the 
law  imposes  a  duty  upon  a  citizen,  he  can  not  be  held  responsible 
in  damages  as  for  slander  or  libel  for  the  testimony  that  he 
gives.  Upon  the  same  principle,  if  the  witness  testifies  before 
the  grand  jury,  his  statements  would  be  privileged.  The  Iww 
protects  testimony  given  before  the  grand  jury  by  declaring  that 
it  shall  not  be  divulged."  Com.  v.  Duncan,  127  Ky.  53,  104 
S.  W.  997,  31  R.  1277. 

Matter  alleged  in  an  answer,  if  pertinent  and  relevant,  is  abso- 
lutely privileged,  and  can  never  give  a  right  of  action  for  libel, 
though  the  statement  be  untrue  and  made  with  bad  motives. 
Gaines  v.  ^tna  Ins.  Co.,  104  Ky.  695,  47  S.  W.  884,  20  R.  886. 

PRIVILECIUM   NON   VALET  CONTRA   REMPUBLICAM. 

A  privilege  avails  not  against  the  interest  of  the  public.    Coch- 
ran's  Law  Lexicon. 

PRIZE. — Giving  of  a  prize  by  a  securing  new  members, 
held  not  the  payment  of  a  commission  or  employment  of  aa 
agent.    Finch  v.  Bond,  158  Ky.  389,  166  S.  W.  400. 

PRIZE-FIGHT- — Evidence  examined,  and  held  to  show 
that  a  fight  advertised  to  take  place  between  certain  persons 
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would,  if  permitted,  constitute  a  prize-fight  Com.  v.  McOovem, 
116  Ky.  212,  75  S.  W.  261,  25  R.  411. 

*'If  any  pergon  shall  engage  in  a  prize-fight,  or  a  fight  for  a 
bet,  wager  or  stakes,  by  whatever  name  it  may  be  called,  he  shall, 
upon  conviction,  be  deemed  guilty  of  a  felony,  and  confined  in 
the  penitentiary  for  a  period  of  not  less  than  one  nor  more 
than  five  years."    Ky.  Stats.  (1915),  Sec.  1284. 

One  who  carries  spectators  to  a  prize-fight  does  not  ''aid  or 
aarist  in  bringing  on  or  conducting  such  fight,"  within  the 
meaning  of  Sec.  2,  Art.  26,  Chap.  28,  Gen.  Stats.,  and  is  not 
liable  under  that  statute.    JV'.  JV'.  &  M.  V.  B.  Co  v.  Com.,  11  R.  96. 

PROBABLE  CAUSE. — ^See  Maugious  Prosecution. 

PROBABLY  DANCEROUS^Ey.  Stats.,  Sec.  SSla,  Subsecs. 
11  and  12,  provide  that  no  child  under  sixteen  years  of  age 
shall  adjust  any  machinery,  and  that  palpaibly  dangerous 
machinery  shall  be  properly  guarded.  A  boy  under  sixteen, 
while  standing  on  a  barrel  to  adjust  a  belt,  was  caught  by  a 
set-serew  and  killed.  Held,  the  set-screw  was  palpably 
dangerous.  Higgins  Mfg.  Co.  v.  Oriesinger's  Adnvr.,  145  Ky. 
1,  139  S.  W.  1059. 

PROBATE. — ^Testamentary  jurisdiction  of  the  County  Court 
attaches  the  instant  of  the  testator's  death,  and  can  not  be 
divested  by  the  destruction  of  the  paper  containing  the  will. 
0,  Payne* 8  WM,  4  T.  B.  Monroe,  427. 

PROBATES. — The  expressions  ''all  causes,  matters,  suits 
and  controversies  testamentary,'*  carry  along  with  them  the 
whole  jurisdiction  as  to  probates,  which  had  been  so  per- 
plexingly  divided  in  England,  between  the  courts  ecclesiastical 
and  temporal.    Payne's  WUl,  4  T.  B.  Monroe,  426. 

PROBATIS    EXTREMIS,     PRAESUMUNTUR    MEDIA.— 

The  extremes  being  proved,  the  mean  is  presumed.  Cochran's 
Law  Lexiccm. 

PROBANDI  NECESSITAS  INCUMBIT  ILLI  QUI  ACIT.— 

The  necessity  of  proving  rests  upon  him  who  sues.  Cochran's 
Law  Lexicon. 
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PROCEEDING.— See  Action. 

PROCEEDING  AT  LAW.— A  motion  by  a  surety  against 
his  co-surety  for  contribution  under  Chap.  5,  Civil  Code, 
which  provides  (Sec.  449),  that  **the  motion  may  be  heard 
and  determined  upon  or  without  written  pleadings,  and  judg- 
ment shall  be  given  according  to  the  law  and  rules  of  equity," 
is  a  proceeding  at  law,  and  therefore  a  motion  for  new  trial 
is  necessary  to  present  for  review  or  appeal  rulings  as  to  the 
admission  and  rejection  of  evidence.  Carr  v.  Brownlee,  102 
Ky.  160,  42  S.  W.  1099,  19  R.  1163. 

PROCEEDS. — In  a  suit  to  settle  a  decedent's  estate,  where 
the  widow  is  entitled  to  a  certain  amount  of  the  proceeds  of 
sale  of  the  real  estate,  this  means  the  gross  amount  realized 
from  the  sale  thereof.  Harmon  v.  Avrtit,  72  S.  W.  751,  24 
R.  1919. 

PROCESS.— It  is  provided  in  Civil  Code,  Sec.  7*2, 
Subsec.  26,  that  in  the  construction  of  the  Code  the  word 
** process"  means  a  writ  or  summons  issued  in  the  course  of 
judicial  proceedings. 

The  word  ** process"  as  used  in  the  Code  includes  an 
execution.  Johnson  v.  Elkins,  90  Ky.  163,  11  R.  967;  Oowdy 
V.  Sanders,  88  Ky.  346,  10  R.  912. 

A  process  is  a  writ  or  summons  issued  in  the  course  of 
judicial  proceedings.  Northern  Bank  of  Ky,  v.  Hunt,  93  Ky. 
67,  14  R.  1;  Epperson  v.  Graves,  11  Ky.  Opin.  423. 

The  style  of  process  shall  be  **The  Commonwealth  of 
Kentucky."     Ky.  Constitution   (1891),  Sec.  123. 

A  warning  order  is  not  embraced  by  that  section  of  the 
Constitution.    Northern  Bank  of  Ky.  v.  Hunt,  93  Ky.  67. 

**The  process  on  an  indictment  consists  of  the  writs  for 
arresting  or  summoning  the  defendant  to  appear  and  answer 
the  indictment"    Crim.  Code,  Sec.  138. 

'*The  process  of  arrest  on  an  indictment  shall  be  a  bench 
warrant."    Crim.  Code,  Sec.  139. 

The  provision  in  the  charter  of  towns  of  the  fifth  class 
(Sec.  3629,  Ky.  Stats.),  which  says,  in  speaking  of  the  city 
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maidialy  tiiat  **he  shall  and  is  hereby  authorized  to  execute 
and  return  all  process  issued  and  directed  to  him  by  any 
legal  authority,"  means  only  process  issued  and  directed  by 
municipal  authority,  and  does  not  authorize  him  to  serve 
process  from  the  Circuit  Court  or  the  clerk  of  that  court  to 
^rect  the  same  to  him.  Pinckard  v.  Davis,  99  Ky.  269,  36 
S.  W.  931,  18  R.  185. 

The  statement  that  the  fines  were  placed  in  the  hands  of 
the  marshal  ** under  proper  process"  is  not  the  averment  of 
a  fact,  but  of  a  legal  conclusion.  Douglas  v.  City  of  Owens- 
bora,  9  Ky.  Opin.  179. 

Under  Sec.  631,  Ky.  Stats.,  requiring  every  foreign  insur- 
ance company  to  file  with  the  insurance  commissioner  a 
resolution  consenting  that  service  of  process  upon  such  com- 
missioner ''in  any  action  brought  or  pending  in  this  State 
shall  be  valid  service  upon  said  company,"  and  Sec.  147, 
Criminal  Code,  providing  that  a  summons  on  an  indictment 
shall  be  served  in  the  same  manner  as  a  summons  in  civil 
aeticms,  the  consent  of  a  foreign  insurance  company  to  service 
of  process  upon  the  insurance  commissioner  includes  the 
summons  on  an  indictment,  ^ina  Life  Insurance  Company 
V.  Com.,  106  Ky.  864,  51  S.  W.  624,  21  R.  503,  45  L.  R.  A.  355. 
A  warning  order  is  in  the  nature  of  a  rule,  and  is  not  a 
process  within  the  meaning  of  the  Code,  or  of  that  section  of 
the  Constitution  which  provides  that  the  style  of  process  shall 
be  "The  Commonwealth  of  Kentucky."  Northern  Bank  of 
Ky.  V.  HufU,  93  Ky.  67,  14  R.  1. 

The  provision  of  the  Code  concerning  the  execution  of 
processes,  notices,  etc.,  on  holidays  relates  exclusively  to  pro- 
cesses and  notices,  etc.,  in  civil  actions,  and  has  no  application 
to  the  notice  a  city  engineer  is  required  to  give  of  the  time  and 
place  he  will  inspect  and  receive  street  improvements.  Boone 
V.  Gleason,  4  R.  1001,  5  R.  169. 

Service  of  process  is  not  completed  by  the  mere  delivery 
to  the  Insurance  Commissioner  of  a  copy,  but  it  is  complete 
only  when  he  has  sent  the  summons  by  mail  to  the  company 
at  its  principal  oflSce.  The  statute  requiring  that  the  copy  of 
the  summons  served  upon  the  commissioner  should  be  promptly 
forwarded  by  mail  to  the  principal  office  of  the  company  is 
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mandatory,  and  if  it  is  not  complied  with  the  service  is  not 
good.  Chicago  Life  Ins.  Co.  v.  Robertson,  147  Ky.  61,  143 
S.  W.  740. 

Where  a  foreign  corporation  had  ceased  to  do  business  in 
the  State  an  attorney  who,  as  general  counsel,  had  charge 
of  all  the  business  of  the  company  in  the  State,  and  who  was 
its  only  general  oflBcer  in  the  State,  was  **the  managing 
agent"  of  the  corporation  within  the  meaning  of  Sec.  732, 
Subsec.  33,  Civil  Code,  providing  that  "the  managing  agent'' 
of  a  corporation  shall  be  deemed  its  ''chief  oflBcer,"  for  the 
purpose  of  service  of  process  where  the  corporation  has  no 
one  of  several  other  oflBcers  in  the  State.  Newport  N.  &  M. 
V.  Co.  V.  McDonald  Brick  Co.'s  Assignee,  109  Ky.  408,  59  S. 
W.  332,  22  R.  934. 

"Judicial  process  is  but  the  command  of  the  sovereign  by 
whose  authority  the  tribunal  out  of  which  it  issues  was  estab- 
lished, commanding  the  person  or  oflScer  to  whom  it  is 
directed,  or  who  is  authorized  to  execute  it,  to  do  certain 
acts  therein  specified,  and  it  is  therefore  appropriate  that 
such  process  shall  run  in  the  name  of  the  government.  But 
whether  appropriate  or  necessary  or  not,  the  Constitution 
requires  it,  and  what  that  instrument  requires  should  be  done 
without  hesitation  or  inquiry  into  the  question  whether,  ab- 
stractly considered,  the  thing  required  is  essential  or  not. 
Com.  V.  /.  C.  B.  Co.,  160  Ky.  754,  170  S.  W.  171,  quoting 
from  Yeager  v.  Oroves,  78  Ky.  278. 

PROCESS  EXECUTED.— Process  against  three  but  executed 
on  two  only,  yet  reads  "process  executed,"  held  not  con- 
clusive.    Violet  V.  Waiters,  1  J.  J.  M.  303. 

PROCESS  OF  REASONING.— The  jurisdiction  of  the 
County  Court  to  order  a  local  option  election  depends  upon 
the  suflBciency  of  the  petition;  the  process  or  reasoning,  or  the 
method  used  in  determining  its  sufficiency,  can  not  affect  the 
court's  jurisdiction  if  the  petition  has  the  required  number 
of  legal  signers.  McAuliffe  v.  Eelm,  157  Ky.  626,  163  S.  W. 
1091. 

PROCESSIONER  OF  LAND.— A  processioner  of  land  is  a 
civil  officer  and  is  therefore   disqualified  to  sit  on   a  grand 
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jniy.     Revised   Stats.,   Sec.    1,   Art.    1,    Chap,   55.     Com.   v. 
Pkipps,  5  Ky.  Opin.  750. 

PROCHEIN  AMI.— Next  friend.     See  title  Next  Friend. 

PRO  C0NFES80. — ^As  confessed;  a  decree  taken  when 
the  defendant  in  a  suit  fails  to  appear  or  make  answer. 
Cochran's  Law  Lexicon. 

PROCURATION. — **A  signature  by  'procuration'  operates 
as  notice  that  the  agent  has  but  a  limited  authority  to  sign, 
and  the  principal  is  bound  only  in  case  the  agent  in  so  signing 
acted  within  the  actual  limits  of  his  authority."  Negotiable 
Inst.  Law,  Stats.  (1915),  Sec.  37205,  Subsec.  21. 

PROCURE. — The  word  procure,  like  many  other  words, 
has  different  significations,  and  where  it  was  not  an  improper 
or  unfit  word  in  the  connection  in  which  it  was  used,  the 
court  will  not  presume  that  the  jury  attached  to  it  a  meaning 
different  from  that  which  persons  of  ordinary  education  would 
have  given  it  under  the  circumstances.  Pedbody  v.  Spalding, 
6  Ky.  Opin.  529. 

PROCURED. — ^It  is  unnecessary  to  allege  in  an  indictment 
for  lascivious  indulgence  that  the  defendant  procured  evil 
disposed  persons  to  meet  together,  if  she  keeps  a  house  for 
such  purpose  and  permits  such  practices.  MiUs  v.  Com,,  5 
Ky.  Opin.  144. 

PROCURING. — ^For  note  on  meaning  of  this  word,  see 
45  L.  R.  A.  (N.S.)  959. 

PROCURING  CAUSE.— When  agent  will  be  treated  as  pro- 
curing  cause  of  sale.     Treacy  v.  Oilman,  161  Ky.  513. 

PRO  FORMA.— As  a  matter  of  form. 

PROFERT  AND  OYER.-«ec.  120  of  the  Civil  Code,  is 
in  lieu  of  profert  and  oyer.  See  Civil  Code,  Sec.  120.  For 
additional  authorities  see  Digest  Kentucky  Reports  (Morton 
4  Co.),  Vol.  2,  p.  1166. 

PROFESSIONAL  OPINION.— The  court  should  not  have 
permitted  the  witness  to  express  his  ''professional   opinion" 
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when  there  was  no  hTpothetical  case  or  agreed  state  of  facts 
submitted  to  him.    Brown  v.  Com.,  14  Bush,  410. 

PROFESSORSHIP.^Where  plaintiff  executed  notes  in 
consideration  of  an  interest  in  a  medical  college,  a  seat  in 
the  Faculty,  and  a  professorship,  the  contract  was  not  termin- 
ahle  at  will,  hut  contemplated  that  he  should  have  the  pro- 
fessorship permanently,  subject  to  removal  for  cause.  EospUal 
CoUege  of  Medicine  v.  Dcmdson,  140  Ky.  776,  131  S.  W.  1004. 

PROFITS. — ^A  corporation  can  not  treat  as  profits,  subject 
to  be  divided,  premiums  received  upon  unexpired  risks,  when 
it  had  not  a  fund  sufScient  independent  thereof  to  meet  all 
liabilities  that  might  accrue  on  the  pending  risks.  L.  L.  P.  & 
M.  Ins.  Co.  V.  Page,  17  B.  M.  442. 

Capital  stock  of  a  company,  paid  in  for  the  purpose  of 
constructing  a  railroad,  on  being  forfeited  by  the  holder,  does 
not  become  profit  and  liable  to  distribution  as  profit  before 
the  object  of  its  payment  had  been  accomplished.  Oratz  v. 
Redd,  4  B.  M.  187. 

Part  of  a  contract  fixing  the  price  of  tobacco  at  the  original 
cost  thereof,  plus  the  expense  of  handling,  and  a  **nice"  or 
*'a  reasonable  profit,"  held  too  indefinite  as  to  the  latter  item 
to  be  enforcible.  Oaines  &  Sea  v.  B.  J.  Beyndds  Tob.  Co,, 
163  Ky.  716,  174  S.  W.  482. 

The  rule  forbidding  the  estimation  of  damages  upon  the 
basis  of  a  calculation  of  profits  is  not  of  universal  application. 
Profits  which  are  the  direct  and  immediate  fruits  of  tho 
contract  violated  are  part  and  parcel  of  it,  and  must  have 
been  contemplated  by  the  parties  when  it  was  entered  into. 
E.  &  P.  B.  Co.  V.  Poitimger,  10  Bush,  188. 

"Profits  which  are  the  direct  and  immediate  fruits  of  a 
contract  alleged  to  have  been  violated,  are  part  and  parcel  of 
the  contract  itself,  and  must  have  been  in  the  contemplation 
of  the  parties  when  the  agreement  was  entered  into,  may  be 
recovered  in  an  action  for  damages.''  Harness  v.  Ky.  Fluor 
Spar  Co.,  149  Ky.  76,  147  S.  W.  934. 

Loss  of  Profits.    See  Spbcial  Damages. 

PRO  HAC  VICE.— For  this  occasion. 
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PROHIBIT  AND  SUPPRESS.— A  board  of  council  has  no 
authority  to  create  offenses  by  ordinance  and  enforce  penalties 
for  violating  them  without  the  statutory  authority  to  do  so  is 
plainly  conferred  upon  it.  The  provision  in  a  city  charter 
giving  the  board  of  council  the  right  to  pass  ordinances  '*to 
prohibit  and  suppress  all  gambling  houses"  does  not  include 
the  authority  to  pass  an  ordinance  to  punish  gaming.  City 
of  Ownsboro  v.  Sparks,  99  Ky.  351,  36  S.  W.  4,  18  R.  269. 

PROHIBITION.— See  Wrtt  op  Prohibition. 

PROHIBITORY.— Whenever  the  language  used  in  the  Con- 
rtitution  is  prohibitory  it  was  intended  to  be  a  positive  and 
unequivocal  negation.  McCreary  v.  Speer,  156  Ky.  783,  162 
S.  W.  99. 

PROMISE.— Whenever  there  is  a  legal  liability  the  law 
raises  a  promise.    Instcme  v.  Frankfori  Bridge  Co,,  2  Bibb,  677. 

Under  our  Code  of  Practice  a  promise  or  agreement  must 
be  averred  to  make  the  petition  good,  and  the  exhibition  of 
the  note  sued  on  will  not  obviate  the  necessity  of  setting  out 
the  undertaking,  promise  or  agreement.  In  this  case  neither 
the  petition  nor  the  amendments  set  out  even  in  the  most 
general  tenns  a  promise,  agreement  or  undertaking  by  the 
makers  of  the  note  exhibited  to  pay  to  the  payees  the  sum  of 
money  named  therein.  A  petition  founded  on  a  promissory 
note  must  so  set  out  the  promise,  its  terms,  and  its  breach  as 
to  enable  the  court  to  render  a  judgment,  upon  the  failure  of 
the  payors  to  make  defense,  without  being  compelled  to  resort 
to  the  note  on  file  to  ascertain  these  facts.  Huffaker  v. 
National  Bank  of  Monticello,  12  Bush,  287 ;  Bwnk  of  Anderson 
Couniy  v.  Poster,  146  Ky.  179,  142  S.  W.  225. 

An  individual  can  make  a  gift  by  delivery  but  his  mere 
promise  to  make  a  gift  can  not  be  enforced,  although  in 
writing,  unless  there  is  a  consideration  for  the  promise.  The 
fact  that  one  named  a  child  for  another,  where  there  is  no 
relationship  existing,  is  not  sufficient  to  uphold  a  promise. 
Bain  v.  Sturgeon's  Admr,,  5  Ky.  Opin.  575. 

It  is  a  fnndamental  rule  of  pleading  in  assumpsit  that  a 
prwnijse  must  be  alleged  or  in  lieu  of  it  facts  from  which  the 
law  will  imply  a  promise,  and  that  a  pleading  is  bad  which 
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can  only  be  supported  by  inconclusive  deductions  from  the 
facts  stated.     Turner's  Exr.  v.  Peacock,  9  Ky.  Opin.  396. 

PROMISE  OF  MARRIAGE.— See,  also,  Marbiage. 

A  contract  of  marriage  must  be  per  verba  in  praesenti;  but 
a  promise  to  marry  may  be  per  verba  in  future.  Cannon  v. 
Alsbury,  1  Mar.  76. 

PROMISE  TO  PAY.— In  an  action  against  M.  as  the 
indorser  of  a  bill  and  S.  as  acceptor,  a  petition  alleging  that 
S.  accepted  in  writing  and  promised  to  pay  the  bill  sued  on, 
and  that  before  the  maturity  thereof  it  was  *'sold,  discounted, 
and  indorsed  to  the  plaintiff"  by  M.,  suflBciently  avers  a  promise 
to  pay.  Budd  v.  Deposit  Bwnk,  105  Ky.  443,  49  S.  W.  207, 
20  R.  1276. 

To  imply  a  promise  to  pay,  there  must  be  a  clear  and 
express  acknowledgment  of  a  present  existing  defct.  Marcum's 
Admx.  V.  Terry,  146  Ky.  145,  142  S.  W.  209. 

The  words  "I  have  borrowed"  so  much  money,  etc.,  import 
a  promise  to  repay,  and  a  paper  in  which  signer  uses  these 
words  without  any  other  stipulation  to  pay  is  a  note  for  the 
direct  payment  of  money.    Harrow  v.  Dugan,  6  Dana,  341. 

An  indorsement  of  a  **  promise  to  pay  the  amount  of  the 
within  note"  is  a  valid  obligation,  although  it  does  not  name 
the  person  to  whom  payment  is  to  be  made.  Bullen  v.  Jfc- 
OUlicuddy,  2  Dana,  90. 

PROMISE  TO  PAY  DEBT  OF  ANOTHER.— The  statute 
of  frauds  applies  only  to  promises  made  to  a  person  to  whom 
another  is  already  or  is  to  become  responsible  and  not  to 
promises  made  to  the  debtor,  on  sufficient  consideration,  for 
the  benefit  of  a  third  person.  Botkin  v.  Middtesborough  Toum 
&  Lamds  Co,,  139  Ky.  &77,  66  S.  W.  747,  23  R.  1964. 

A  parol  promise  by  a  member  of  a  firm  to  pay  for  cattle 
purchased  by  another,  who  had  no  authority  to  bind  the  firm, 
either  as  agent  or  partner,  is  within  the  statute  of  frauds. 
HUlert  V.  Homed,  143  Ky.  3,  135  S.  W.  764. 

A  parol  acceptance  of  an  order  given  by  one  partner  on 
another  for  the  former's  individual  debt,  there  being  no  con- 
sideration for  the  acceptance  and  promise  to  pay,  is  within 
the  statute  of  frauds,  and  no  recovery  can  be  had  thereon. 
HiU  V.  Wright,  144  Ky.  806,  139  S.  W.  946.  ^  j 
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An  obligation  to  pay  plaintiff  a  certain  sum  of  money,  being 
personal  to  plaintiff  and  in  no  wise  a  promise  to  answer  for 
the  obligation  of  another,  is  not  within  the  statute  of  frauds. 
Van  Winkle  v.  King,  145  Ky.  691,  141  S.  W.  46. 

The  wiU  of  the  obligor  of  a  note  which  recites  the  fact  of 
the  execution  of  the  note  is  evidence  of  no  other  fact  than 
that  the  note  had  been  executed  by  her,  and  does  not  amount 
to  a  promise  that  will  take  the  note  out  of  the  statute  of 
limitation.    Carr  v.  Robinson,  8  Bush,  273. 

Where  a  contractor  who  had  undertaken  to  build  a  house  for 
defendant  was  insolvent,  and  the  subcontractors  threatened  to 
quit  work  unless  defendant  would  promise  to  see  them  paid,  a 
promise  by  defendant  to  that  effect  was  not  a  promise  to  pay 
the  debt  of  another  within  the  statute  of  frauds,  being  fcJr 
his  own  benefit  and  not  a  promise  of  pure  suretyship.  Hall  v. 
Alford,  105  Ky.  664,  49  S.  W.  444,  20  R.  1482;  Same  v. 
Poieet,  Id. 

An  agreement  to  pay,  as  a  part  of  the.  purchase  price  of 
land,  notes  executed  'by  the  vendor  to  another,  is  not  a  promise 
to  pay  the  debt  of  another  within  the  statute  of  frauds. 
DanieU  v.  Oibson,  47  S.  W.  621,  20  R.  847. 

An  agreement  to  pay,  as  part  of  the  consideration  for  land, 
a  debt  due  by  the  vendor  to  another,  is  not  a  promise  to  pay 
the  debt  of  another  within  the  statute  of  frauds.  Mudd  v. 
Cameo,  104  Ky.  719,  47  S.  W.  1080,  20  R.  898. 

Where  a  person  is  induced  to  purchase  stock  in  a  corpora- 
tion by  the  request  and  vert)al  promise  of  a  stockholder  therein, 
guaranteeing  that  he  would  receive  certain  dividends  thereon, 
payable  in  advance,  and  that  if,  at  the  end  of  any  year,  the 
purchaser  became  dissatisfied  with  his  stock,  he  would  take  it 
off  hig  hands  at  its  par  value,  such  promise  is  an  original  and 
not  a  collateral  obligation,  and  is  not  an  agreement  to  answer 
for  the  de?bt,  default  or  miscarriage  of  another.  It  is,  there- 
fore, not  required  by  the  statute  of  frauds  to  be  in  writing. 
West  V.  King,  163  Ky.  561,  174  S.  W.  11. 

A  note  executed  by  the  only  two  bona  fide  stockholders  of  a 
corporation,  one  of  whom  was  a  married  woman,  for  money 
used  by  the  corporation,  was  an  original  undertaking,  and  not 
a  contract   to    answer   for   the   debt   or   default   of   another. 
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within  Sec.  2127,  Ky.  Stats.,  providing  that  no  part  of  a 
married  woman's  estate  shall  be  subjected  to  the  payment  of 
any  liability  upon  such  a  contract  unless  such  estate  shall  have 
been  set  apart  for  that  purpose.  Williams  v.  Farmers  & 
Drovers  Bank,  49  S.  W.  183,  20  R.  1273. 

PROMISE  TO  REPAIR. — If  a  promise  to  repair  is  made 
to  a  committee  of  servants,  acting  for  the  benefit  of  all  of 
them,  it  will  have  the  same  legal  effect  as  if  it  was  made  to 
each  servant  who  was  represented  by  the  committee.  Phoenix- 
Jellica  Coat  Co.  v.  Robinson,  148  Ky.  26,  145  S.  W.  1131. 

A  promise  by  the  master  to  remedy  the  defect  will  not 
justify  the  servant  in  continuing  in  the  employment  on  the 
faith  of  the  promise,  where  the  place  is  so  obviously  dangerous 
that  a  person  of  reasonable  prudence  and  ordinary  intelligence 
would  understand  and  appreciate  the  peril  arising  from  the 
defective  condition.  Plowman  Construction  Co,  v.  Oarrison's 
Admr.,  157  Ky.  462,  163  S.  W.  486. 

PROMISSORY  NOTE.— "A  negotiable  promissory  note 
within  the  meaning  of  this  Act  is  an  unconditional  promise 
in  writing  made  by  one  person  to  another,  signed  by  the 
maker  engaging  to  pay  on  demand  or  at  a  fixed  or  determin- 
aible  future  time,  a  sum  certain  in  money  to  order  or  to  bearer. 
Where  a  note  is  drawn  to  the  maker's  own  order,  it  is  not 
complete  until  endorsed  by  him."  Negotiable  Inst.  Law,  Ky. 
Stats.  (19'15),  Sec.  3720,  Subsec.  184. 

Coupon  bonds  executed  to  a  private  corporation  for  money 
loaned,  and  payable  to  bearer,  are  mere  promissory  notes 
within  the  meaning  of  Sec.  483,  Ky.  Stats.,  and  not  being 
payable  at  a  bank  or  discounted  by  a  bank,  as  provided  by 
that  section,  are  not  placed  upon  the  footing  of  bills  of 
exchange  so  as  to  cut  off  defenses.  Ritchie  v.  Cralle,  108 
Ky.  483,  56  S.  W.  963,  22  R.  160. 

A  certificate  of  deposit  fulfills  in  every  particular  the  defi- 
nition of  a  promissory  note.  Dietrich  v.  Rothenburger,  71  S. 
W.  271. 

PROMOTERS. — Persons  who  promote  a  business  enter- 
prise  and  solicit  subscriptions   of  stock  therein   owe   a    duty 
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to  those  whom  they  seek  to  interest  in  the  company  to  deal 
openly,  candidly,  and  fairly  with  them.  When  the  paper  is 
presented  to  a  prospective  subscriber,  he  has  a  right  to  believe 
that  each  man  whose  name  was  signed  thereto  had  agreed  to 
take  and  pay  for  in  money  at  the  price  stipulated  the  amount 
of  stock  set  opposite  his  name,  and  it  was  the  duty  of  those 
having  in  charge  the  circulation  of  the  subscription  paper  to 
notify  prospective  signers  of  the  facts  as  they  were,  and  not, 
by  silence,  lead  those  with  whom  they  were  dealing  to  believe 
that  the  subscriptions  were  as  they  appeared  on  the  paper 
when  they  knew  the  contrary  was  true.  SigUr  v.  R.  W.  Win- 
stead  &  Co.,  125  S.  W.  272. 

Where  a  promoter  received  an  automobile  in  payment  of 
shares  of  stock  in  a  corporation  and  agreed  to  pay  an  agreed 
price  for  the  automobile  in  the  event  the  factory  was  not  built 
and  received  within  six  months,  and  it  was  not  so  received  by 
failure  of  the  enterprise,  the  promoter  is  liable  for  the  agreed 
price  of  the  automobile.  Jenkins  &  Crane  v.  Winsiead  &  Co., 
143  Ky.  473,  136  S.  W.  899. 

PROMPT  ATTENTION.— A  letter  stating  that  an  order 
through  a  drummer  would  have  prompt  and  careful  attention, 
held  not  an  acceptance  of  the  order.  Courtney  Shoe  Co.  v. 
Curd  &  Son,  142  Ky.  222,  134  S.  W.  146. 

PROMPTED  OR  SWAYED.-See  Undue  Influence. 

PROMPTLY  USED  ALL  THE  MEANS  IN  HIS  POWER. 

—In  place  of  the  words  **  promptly  used  all  the  means  in  his 
power"  in  the  instruction  ill  an  action  against  a  railroad 
eompany  for  the  killing  of  its  section  hand  by  its  train,  that 
if  the  train  was  being  run  by  the  engineer  in  an  ordinarily 
careful  and  prudent  manner,  and  after  discovering  decedent's 
peril  he  *' promptly  used  all  the  means  in  his  power"  to 
prevent  the  accident,  defendant  was  not  liable,  there  should 
have  been  inserted  the  words  **used  ordinary  care  in  the 
exercise  of  all  reasonable  means  at  his  command  consistent 
with  the  safety  of  the  train."  C.  &  0.  By.  Co.  v.  Lang's 
Admx.,  135  Ky.  76,  121  S.  W.  993. 
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PROMULGATE.— In  U.  S.  CompUed  Statutes,  Supp.  1907, 
p.  926,  requiring  the  Secretary  of  Agriculture  to  make  and 
promulgate  rules  goyeming  inspection  and  deliyery  of  cattle 
from  a  quarantined  State,  the  words  make  and  promulgate 
are  not  synonymous,  and  the  duty  to  make  rules  is  accomplished 
by  writing  and  signing  them  oflScially,  whereas  to  promulgate 
them  will  require  giving  notice  of  them  to  the  o£Scers  of  the 
companies,  and  publication  in  newspapers.  United  States  v. 
L.  d;  N.  B.  Co.,  165  Fed.  936. 

PROOF. — **To  establish  a  controverted  fact,  proof  is  the 
end,  evidence  only  the  means.  Proof  establishes  the  truth — 
circumstantial  evidence  only  leads  towards  it;  and  any  perti- 
nent and  legitimate  facts,  conducing  to  the  proof  of  a  litigated 
fact,  are  evidence  of  the  fact,  weaker  or  stronger,  according 
to  the  entire  character  and  complexion  of  it,  or  as  opposed  or 
unopposed  by  conflicting  evidence."  Miles  v.  Edelen,  1  Duvall, 
271. 

Mere  conjecture  is  not  proof;  especially  when  the  undis- 
puted facts  show  the  contrary.  Cooke-JelUco  Coal  Co.  v.  Rick- 
ardson's  Admx.,  156  Ky.  617,  161  S.  W.  537. 

The  necessary  adsnission  of  facts  by  demurrer  is  equivalent 
to  proof  in  open  court.  Frwncis  v.  Wood,  81  Ky.  16,  4  R. 
616. 

Though  the  judgment  appealed  from  recites  that  the  court 
considered  the  **  proof  in  an  action  the  judgment  in  which 
was  held  to  be  a  bar,  yet  as  the  judgment  in  that  action  was 
by  default,  the  fact  that  no  proof  appears  does  not  authorize 
an  aflBrmance  on  the  ground  that  a  part  of  the  evidence  bear- 
ing on  the  question  presented  'by  the  appeal  has  been  omitted 
from  the  transcript.  Sebasticm  v.  Booneville  Academy  Co., 
56  S.  W.  810,  22  R.  186. 

PROOF  OF  LOSS.— A  denial  that  plaintiff  furnished  *' suf- 
ficient" proofs  of  loss  is  not  a  denial  that  he  furnished  proofs 
of  loss.  Oemumia  Ins.  Co.  v.  Ashby,  112  Ky.  303,  65  S.  W. 
611,  23  R.  1564. 

When  an  insurance  company  denies  all  liability,  proof  of 
loss  is  not  necessary.  Shaumee  Fire  Insurance  Co.  v.  RoU, 
145  Ky.  113,  140  S.  W.  49. 
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PROOF  OF  NOTICE.— It  is  provided  in  the  mechanic's 
lien  law  that  **It  shall  be  sufficient  proof  of  the  notice  required 
herein  that  such  notice  was  mailed  to  the  last  known  address 
of  the  owner  of  the  property  upon  which  a  lien  is  claimed,  or 
to  his  duly  authorized  agent  within  the  county  within  which 
the  property  to  be  held  liable  is  located."  Acts  1910,  Chap. 
64;  Ky.  Stats.  (1915),  Sec.  2463. 

PROPER. — ** Proper"  is  neither  synonymous  with  *'neces- 
saiy,"  nor  a  superfluous  addition  to  it,  as  it  would  be  if  it 
import  merely  fitting,  or  appropriate,  or  adaptable,  which  is  the 
meaning  of  "necessary."    Oriswold  v.  Hepburn,  2  Duvall,  25. 

"Congress  had  unquestionable  power  to  raise  revenue  by 
a  stamp  act.  And,  to  effectuate  the  end  of  the  act,  all  means, 
both  'necessary  and  proper,'  were  incidentally  within  the  con- 
stitntional  scope  of  congressional  discretion.  There  was,  there- 
fore, implied  power  to  prescribe  the  uses  of  stamps,  and  pro- 
Tide  sufScient  sanctions  to  insure  abundant  sales  of  them. 
And  we  might  admit  that,  for  this  purpose,  there  was  implied 
power  to  inflict  some  penalty  for  failing  to  use  them  as 
required.  This  might  be  a  'necessary'  expedient,  and,  being 
unprohibited  by  the  Federal  Constitution,  might,  in  the  con- 
stitutional sense,  be  also  'proper';  but,  in  that  sense,  no 
measure  prohibited  by  the  Constitution,  or  inconsistent  with 
its  presiding  spirit  or  conservative  aim,  can  be  'proper.' 
There  can  be  no  implied  power  to  violate  the  Constitution, 
which  is  the  only  source  of  all  the  powers  of  Congress."  Hun- 
ter V.  Cobb,  1  Bush,  240. 

For  construction  of  words  "proper  and  necessary"  in  Const., 
Sec.  192,  see  Commonwealth  v.  Louisville  Property  Co,,  139 
Ky.  693. 

PROPER  BURIAL-See  Bubial. 

PROPER  AND  NECESSARY.— "There  is  littie  or  no  dif- 
ference between  the  meaning  of  the  words  'needful  to  trans- 
act and  manage  the  business  of  insurance'  and  the  words 
'proper  and  necessary  for  carrying  on  the  business  of  insur- 
ance.'   If  property  is  necessary  to  enable  an  insurance  corn- 
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pany  to  carry  on  its  business,  so  it  is  needful  in  the  transaction 
and  management  of  its  business.  Possibly  some  refined  dis- 
tinction might  be  pointed  out  between  the  meaning  of  the 
words  used  in  the  charter  and  the  words  used  in  the  Consti- 
tution but  there  is  no  substantial  or  practical  difference 
between  them/'  German  Ins.  Co.  v.  Com.,  141  Ky.  613,  133 
S.  W.  793. 

PROPER  AND  USUAL  MANNER.— Plaintiff  was  injured 
while  on  a  car  on  a  side  track  leading  into  the  yard  of  his 
employer,  by  having  other  cars  run  against  the  car  on  which 
he  was  standing.  In  an  action  for  the  resulting  injuries, 
the  evidence  was  conflicting  as  to  whether  the  car  had  been 
placed  upon  the  side  track  for  the  purpose  of  having  plain- 
tiff's employes  unload  it  or  for  some  other  purpose.  An 
instruction  was  given  allowing  the  jury  to  find  for  plaintiff 
if  the  car  '*was  in  the  proper  and  usual  manner  for  removal" 
of  the  load  of  sheet  bars  to  the  premises  of  plaintiff's  employer, 
and  the  instruction  further  submitted  the  question  whether 
**it  was  his  duty  to  do  such  work  under  the  circumstances." 
Held,  that  in  lieu  of  the  first  words  in  quotation,  the  court 
should  have  said  **was  so  placed  for  the  purpose  of  such 
sheet  bars  being  unloaded  from  the  car,"  and  in  lieu  of  the 
other  words  quoted  the  court  should  have  said  **that  in  so 
doing  he  was  obeying  a  general  order  theretofore  given 
directing  him  to  do  such  work  under  the  circumstances." 
L.  &  N,  R.  Co,  V.  Hurst,  132  Ky.  121,  116  S.  W.  291. 

PROPER  PERSONS.— A  common  carrier,  independently 
of  the  contractual  relation,  is  under  a  general  obligation  to 
receive  and  carry  upon  its  trains  all  proper  persons  who 
apply  for  transportation  and  offer  to  pay  the  regular  fare 
for  such  service.  By  the  term  ** proper  persons"  is  meant 
persons  whose  status  or  condition  apparently  entitle  them  to 
be  carried  as  passengers.  Bogard's  Admr,  v.  7.  C  R.  Co., 
144  Ky.  649,  139  S.  W.  855,  36  L.  R.  A.  (N.S.)  337. 

PROPER  PETITION. — ^Under  a  local  option  law  requir- 
ing that  before  an  election  is  ordered  a  petition  signed  by 
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a  certain  proportion  of  the  voters  shall  be  presented  to  the 
eoimty  judge,  an  indictment  which  alleges  that  an  election 
had  been  ordered  upon  **proper"  petition,  without  stating 
the  facts,  is  not  sufficient  to  show  that  the  law  was  in  force. 
Com.  V.  Pippin,  40  S.  W.  252,  19  R.  270. 

PROPER  PRICES.— It  is  no  defense  to  an  action  for 
breach  of  contract  to  sell  school  furniture  that  defendant's 
agent  sold  it  at  too  low  a  price,  where  there  was  no  collu- 
sion between  the  agent  and  plaintiff,  and  the  price  was  not 
so  low  as  to  indicate  that  the  agent  violated  defendant's 
orders;  and  there  is  no  evidence  that  the  agent  had  instruc- 
tions as  to  the  lowest  price,  or,  if  he  had  instructions,  that 
plaintiff  had  knowledge  of  them,  except  as  indicated  by  a 
clause  in  the  contract  that  the  agent  had  no  authority  except 
to  sell  at  ** proper  prices.''  United  States  School  Furniture 
Co.  V.  Board  of  Ed.,  38  S.  W.  864,  18  R.  948. 

PROPER  RELIEF.— See  All  Proper  and  Equttablb 
Seljep;  General  Relief. 

PROPER  SIGNALS.— The  court  properly  refused  an 
instruction  relieving  the  defendant  if  it  gave  the  **  proper 
and  usual  signals."  The  jury  ought  to  have  been  told  what 
was  a  proper  signal.  JV.  JV^.  dt  M.  V.  B.  Co,  v.  Stewart,  16 
K.  351. 

PROPER  SPEED The  Motor  Vehicle  Law  of  1914,  pro- 
vides that  motor  vehicles  shall  not  be  driven  at  a  speed  greater 
than  is  reasonable  and  proper,  and  provides  what  rates  of 
speed  at  certain  places  shall  be  prima  facie  a  violation  of  that 
law.     Acts  1914,  p.  185;  Ky.  Stats.  (1915),  Sec.  2739. 

PROPERTY. — See,  also.  Personal  Property;  Real  Prop- 
KBTT;  Right  op  Property;  Powers. 

It  is  provided  in  Civil  Code,  Sec.  T32,  that  in  the  con- 
fltmction  of  the  Code  the  word  ** property''  includes  any 
vested  interest,  legal  or  equitable,  in  real  or  personal  prop- 
erty. 

The  term  ** property"  is  by  judicial  construction  deemed 
sufficient  to  embrace  both  real  and  personal  estate;  but  being 
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a  general  expression,  its  meaning  when  used  in  a  will  may  be 
restricted  to  that  description  of  property  to  which  the  testator 
intended  it  to  be  applied.     Wheeler  v.  Dunlap,  13  B.  M.  293. 

A  devise  of  **that  portion  of  my  property  remaining,*' 
held  sufScient  to  pass  the  real  estate,  unless  restrained  by  the 
context,  or  unless  the  provisions  of  the  will  itself  show  that 
the  testator  meant  to  use  the  words  as  merely  applicable 
to  personalty.    Id. 

The  modem  doctrine  is,  that  to  confine  the  word  property 
to  personalty  alone,  there  must  be  a  clear  indication  in  the 
will  of  such  intention;  some  other  indication  is  necessary 
besides  the  fact  that  the  previous  parts  of  the  will  relate  to 
personalty  alone.    Id. 

A  case  in  which  the  word  ''property"  held  not  to  embrace 
lands,   from   extraneous  facts  appearing  in  the  case.    Id. 

A  certificate  of  insurance  in  a  fraternal  order  is  not 
"property"  in  the  sense  that  a  change  in  the  beneficiary  by 
the  husband  from  the  wife  to  some  one  else  will  of  itself 
constitute  a  fraud  on  her  marital  rights.  Hahn  v.  Supreme 
Lodge  of  the  Pathfinder,  136  Ky.  803,  125  S.  W.  259. 

The  present  use  of  money  as  against  a  future  right  of 
use  is  a  valuable  thing.  James  v.  Barry,  138  Ky.  656,  128 
S.  W.  1070. 

The  civilians  divided  property  into  movable  and  immov- 
table.  Land  and  chattels  real,  they  denominated  ''immov- 
able"; and  personal  chattels,  they  called  "movable."  Sneed 
V.  Ewing,  5  J.  J.  Mar.  480. 

Property  is  the  right  to  or  interest  in  a  thing.  Com.  v. 
Walsh's  Trustee,  133  Ky.  103,  117  S.  W.  398. 

A  man's  intellect  is  his  best  property,  and  every  one  has 
a  natural  and  inviolalble  right  to  appropriate  to  his  own  use, 
the  productions  of  his  own  industry  and  the  conceptions 
of  his  own  genius.  What  is  such  an  original  and  practical 
conception,  as  to  be  entitled  to  the  denomination  of  '*an 
invention,"  may  sometimes  be  an  abstruse  metaphysical  ques- 
tion. But  there  can  be  no  doubt  that  a  distinct  and  organ- 
ized mode  of  operation,  essentially  differing  from  any  pre- 
existing contrivance,  in  adaptation  or  design,  and  which  may 
be  applied  to  any  useful  or  practical  end,  should  be  deemed 
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an  invention  which  may  belong  to  the  projector;  may  be 
Yaluable,  and,  therefore,  should  be  vendilble.  Marshall  v. 
Peck,  1  Dana,  615. 

The  word  "property,"  used  in  the  act  (as  to  assignments), 
is  nomen  generalissimum,  including  every  visible  subject  of 
ownership.  This  is  as  broad  as  the  act  can  be  extended,  and 
it  has  never  been  said  to  include  labor  or  service,  or  a 
mechanic's  skiU,  or  a  laborer's  power  of  labor.  On  the  con- 
trary it  has  been  decided  {Shuti  v.  Travis,  Pr.  Dec.  164,  and 
Force's  Administrator  v.  Thomason,  2  Litt.  Rep.  166)  that 
contracts  for  the  performance  of  personal  duties  are  not 
assignable;  and  this  principle  has  'been  ever  since  maintained. 
Halhert  v.  Deering,  4  Litt.  10, 

The  sale  by  a  guardian  of  stock  of  the  ward  in  a  foreign 
bank  and  the  reinvestment  of  the  proceeds  in  stock  of  another 
foreign  bank  was  not  a  removal  of  the  ward's  property  out 
of  the  state,  within  the  meaning  of  Sec.  18,  Art.  2,  Chap.  48, 
Gen.  Stats.,  even  conceding  that  the  word  *' property,"  as 
used  in  the  statute,  embraces  intangible  estate.  Durrett  v. 
Com.,  90  Ky.  312,  12  R.  207. 

Certificates  of  stock  are  property,  and  an  action  can  be 
maintained  for  their  specific  recovery.  Brown  v.  Vancleave, 
13  R.  462. 

A  ten  year  term  paid-up  policy  of  insurance  issued  on  the 
life  of  the  husband,  while  the  marriage  relation  exists,  for 
the  benefit  of  the  wife,  is  property  in  the  meaning  of  Sec. 
425,  Civil  Code,  and  Sec.  2121,  Kentucky  Statutes.  Sea  v. 
Conrad,  155  Ky.  51,  159  S.  W.  622. 

A  horse  is  property  which  may  be  the  subject  of  larceny 
within  the  meaning  of  the  statute.  No  sound  reason  can  be 
given  for  exempting  false  pretenses  made  in  a  horse  trade 
from  the  operation  of  the  statute  when  the  same  false  pre- 
tenses made  in  other  transactions  would  be  within  it.  The 
itatute  must  be  liberally  construed  to  eflfectuate  its  purposes. 
Com.  V.  Watson,  146  Ky.  83,  142  S.  W.  200. 

The  obligation  of  the  members  to  a  mutual  insurance  com- 
pany to  pay  future  assessments  as  they  may  be  necessary  to 
meet  losses,  is  not  property  having  a  cash  value,  and  is  not 
nibject  to  taxation  in  the  hands   of  the   company,   although 
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the  members  execute  ta  it  an  abligatian  binding  themselves 
to  pay  such  assessments.  Ky.  &  Louisville  Mutual  Ins.  Co. 
V.  Com.,  153  Ky.  824,  156  S.  W.  897. 

A  devise  of  that  *' portion  of  my  property  remaining''  is 
sufficient  to  pass  the  real  estate  unless  restrained  by  the  con- 
text or  unless  the  provisions  of  the  will  itself  show  that 
the  testator  meant  to  use  the  words  as  merely  applicable  to 
personal  property.     Wheeler  v.  Dunlc^,  13  B.  M.  293. 

Neither  Sec.  90,  Ky.  Constitution,  providing  that  contested 
elections  for  governor  and  lieutenant-governor  shall  be  deter- 
mined by  both  houses  of  the  General  Assembly,  nor  any 
mode  of  procedure  adopted  by  the  General  Assembly  for  the 
trial  of  such  contests,  violates  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States,  as  such  an  office  is 
not  property  and  the  determination  of  the  result  of  an  elec- 
tion is  purely  a  political  question.  Taylor  v.  Beckham,  108 
Ky.  276,  56  S.  W.  177,  21  R.  1735,  49  L.  R.  A.  258;  writ 
of  error  dismissed,  20  S.  Ct.  890,  176  U.  S.  548. 

Under  Sec.  3915,  Ky.  Stats.,  declaring  that  any  corporation, 
person,  or  association  of  persons  who  shall  combine  with 
others  **for  the  purpose  of  regulating  or  controlling  or  fixing 
the  price  of  any  merchandise,  manufactured  articles,  or  prop- 
erty of  any  kind,''  shall  be  guilty  of  criminal  conspiracy, 
it  is  not  an  offense  to  combine  for  the  purpose  of  maintaining 
rates  of  insurance,  as  the  rule  of  ejusdem  generis  applies  in 
determining  the  meaning  of  the  word  ''property."  ^tna 
In^.  Co.  V.  Com.,  106  Ky.  864,  51  S.  W.  624,  21  R.  503,  45 
L.  R.  A.  355. 

There  is  no  abstract  right  in  a  trade-mark.  It  is  property 
only  when  appropriated  and  used  to  indicate  the  origin  and 
ownership  of  goods.  Avery  &  Sons  v.  Meikle  &  Co.,  81 
Ky.  73. 

Distillers  that  sell  whisky  and  issue  warehouse  receipts 
therefor,  charge  for  storing  the  whisky  five  cents  per  barrel 
per  month  as  long  as  the  whisky  remains  in  the  bonded 
warehouse.  This  claim  for  storage  is  a  lien  upon  the  whisky 
and  is  property  of  value,  subject  to  assessment  and  taxation. 
Com.  V.  Ky.  Distilleries  &  Warehouse  Co.,  143  Ky.  314, 
136  S.  W.  1032. 
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The  securities  which  a  life  insurance  company  is"  required 
by  Ky.  Stats.,  Sees.  648  and  64j8a,  to  keep  on  deposit  with 
the  State  Treasurer  for  the  benefit  and  protection  of  its 
policyholders  are  property  owned  by  the  insurance  company 
and  subject  to  taxation  against  it.  Commonwealth  Life  Insur- 
ance Co.  V.  Ciiy  of  Louisville,  145  Ky.  284,  140  S.  W.  306, 
36  L.  B.  A.  (N.S.)  226. 

An  easement  is  property.  Stein  v.  C.  cfe  0.  By.  Co,,  132 
Ky.  322,  11^  S.  W.  733. 

Sec.  298,  Civil  Code,  providing  for  the  appointment  of  a 
receiver  "on  the  motion  of  any  party  to  an  action  who  shows 
that  he  has,  or  probably  has,  a  right  to  a  lien  upon,  or  an 
interest  in,  any  property  or  fund,  the  right  to  which  is  involved 
in  the  action,  and  that  the  property  or  fund  is  in  danger 
of  being  lost,  removed  or  materially  injured,"  applies  only 
to  personal  property,  or  to  property  on  which  the  plaintiff 
appears  to  have  a  lien  for  the  enforcement  of  some  legal 
demand.  But  even  if  this  were  not  true  the  court  would  not 
be  authorized  to  place  land  in  the  hands  of  a  receiver  to 
prevent  defendants  from  trespassing  thereon,  and  from  con- 
fusing plaintiff's  boundary,  injunction  being  the  proper  rem- 
edy. Tarvin  v.  Walkers  Creek  C,  &  Coke  Co.,  60  S.  W.  185, 
22  R.  473. 

Baggage  is  property  within  the  terms  of  the  Carmack 
Amendment;  and  the  transportation  of  persons  from  one 
State  to  another  is  interstate  commerce,  as  fully  as  the  like 
transportation  of  property,  and  as  much  within  the  regulative 
power  of  Congress.  ''White  Slave  Traffic  Act.''  Hoke  v. 
United  States,  227  U.  S.  308;  i.  <fe  N.  B.  Co.  v.  MiUer,  156 
Ky.  677,  162  S.  W.  73. 

A  ferry  franchise  is  property,  and  as  sacred  as  other  prop- 
erty.   Conway  v.  Taylor's  Exr.,  1  Black  (U.S.)  603. 

The  constitutional  provision  that  **  property  shall  not  be 
taken  without  just  compensation"  applies  to  the  property 
of  railroads  as  well  as  to  property  of  individuals.  L.  &  N. 
R.  Co.  V.  City  of  LouisvUle,  131  Ky.  123,  114  S.  W.  743. 

**A11  the  money  or  property  that  is  charged  by  me  to 
each  one  of  my  children  in  a  book  kept  by  me  for  that  pur- 


Digitized  by  VjOOQIC 


PROPERTY  2718  PROPERTY 

pose  is  to  go  and  be  counted  as  a  part  of  my  estate  received 
by  them  and  as  a  part  of  a  share  thereof  to  which  they  are 
entitled  under  this  will  as  well  as  that  now  charged  or  that 
I  may  hereafter  charge  any  of  them  with."  Held,  that  the 
advancements  made  to  the  daughters  should  be  charged  to  their 
children,  as  it  is  evident  the  testator  did  not  mean  to  charge 
his  sons  with  advancements  and  except  his  daughters  there- 
from. The  term  ** money  or  property"  as  used  by  the  testa- 
tor, included  the  rents  charged  against  such  of  his  children 
as  were  occupying  portions  of  his  lands.  Eaton  v.  Bedman, 
5  Ky.  Opin.  782. 

Only  such  property  of  value  can  be  taxed  as  is  embraced 
in  the  schedule  of  assessable  property,  etc.  Com.  v.  Kentttcky 
Distilleries  &  Warehouse  Co,,  143  Ky.  314,  136  S.  W.  10a2. 

The  term  "property"  embraces  every  species  of  valuable 
right  and  interest,  including  real  and  personal  property, 
easements,  franchises,  and  hereditaments;  and,  as  used  in  the 
revenue  statute,  it  includes  everything  of  value  that  a  person 
owns  that  is  or  may  be  the  subject  of  sale  or  exchange,  or 
that  when  offered  for  sale  will  bring  some  price.    Id, 

Any  existing  enforcible,  collectible  demand  that  one  person 
has  against  another,  or  against  property  upon  which  it  is  a 
lien  and  out  of  which  it  can  be  collected,  is  property.    Id. 

It  is  not  necessary,  to  constitute  an  existing  account  or 
evidence  of  debt  property,  that  the  owner  of  it  should  have 
a  right  to  enforce  its  collection  from  some  particular  pers(m 
or  that  some  particular  person  should  have  assumed  an 
obligation  to  pay  it.  Nor  is  the  fact  that  the  demand  is  not 
due  of  controlling  importance.  The  fundamental  question  in 
ascertaining  and  determining  whether  it  is  property  of  value, 
is — ^has  the  owner  of  it  the  legal  right  to  enforce  its  collec- 
tion and  is  it  collectible  T    Id, 

The  fact  that  the  value  of  the  account  may  be  destroyed 
before  it  is  collected  does  not  affect  the  right  to  assess  it  at 
its  value  while  it  is  an  existing  demand  and  before  the  con- 
tingency arises  that  deprives  it  of  its  value.    Id, 

A  trade-maA  used  in  the  sale  of  a  commodity  is  not  prop- 
erty as  that  term  is  used  in  Ky.  Constitution,  Art.  174,  and 
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Ky.  Stats.,  Sec.  4020,  providing  for  the  taxation  of  all  *'prop- 
er^y''  in  the  State,  etc.  Com,  v.  Kentucky  Distilleries  & 
Warehouse  Co.,  132  Ky.  521,  116  S.  W.  766,  21  L.  R.  A. 
(N.S.)  30,  136  Am.  St.  Rep.  186. 

A  mechanics  lien  for  building  approaches  to  a  bridge,  based 
on  the  law  of  1888,  attached  only  to  the  equitable  interest 
of  the  bridge  company,  and  not  to  that  of  a  trust  company 
to  which  it  waa  subordinate.  Harris  v.  Youngstoum  Bridge 
Co,,  90  Fed,  322. 

Under  the  Constitutional  provision  requiring  all  property 
to  be  taxed,  what  is  property  as  to  a  domestic  corporation 
iB  property  as  to  a  foreign  corporation.  Com.  v.  Walsh's 
Trustee,  133  Ky.  Ill,  118. 

Dogs  are  property.    See  title,  Dogs,  in  this  work. 

Outstanding  accounts  as  "property"  or  *' credits"  subject 
to  taxation.    See  note  on  this  subject  in  29  L.  R.  A.  (N.S.)  60. 

The  word  "franchise,"  as  used  in  Ky.  Const.,  Sec.  203,  is 
the  corporate  existence,  or  charter  privileges,  as  distinguished 
from  the  corporeal  property  of  the  corporation.  The  words, 
"or  property  held  thereunder,"  have  reference  to  such  public 
duty,  obligations,  or  servitude  as  may  be  imposed,  by  virtue 
of  the  "franchise,"  on  the  tangible  property  of  the  corpora- 
tion.   BaOet/  V.  Southern  By.  Co.,  110  Ky.  232. 

PROPERTY  IN  POSSESSION.— A  remainder  interest  is 
not  prq)erty  in  possession,  within  Civil  Code,  Sec.  490,  Sub- 
«ec  2,  authorizing  the  sale  of  a  vested  estate  for  division  if  the 
estate  be  in  possession,  and  the  property  can  not  be  divided 
without  materially  impairing  its  value  or  the  value  of  plain- 
tiff's interest  therein.  Berry  v.  Lewis,  118  Ky.  652,  82 
8.  W.  252,  26  R.  530. 

PROPERTY  RIGHT.— An  ordinance  of  a  city  granting  a 
telephone  company  the  right  to  place  and  maintain  upon  the 
streets  of  the  city  the  poles  and  wires  of  such  company  is 
not  a  mere  license,  but  is  the  granting  of  a  property  right. 
City  of  Ou>ensboro  v.  Cumberland  Tel.  cfe  Tel.  Co.,  230  U.  S. 
58,  33  Sup.  Ct  969. 
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The  right  to  teach  white  and  negro  children  in  a  private 
school  at  the  same  time  and  place  is  not  a  property  right. 
Berea  College  v.  Com.,  94  S.  W.  623,  29  R.  284. 

PROPERTY  TAX.— See  License. 

A  franchise  tax  is  not  a  license  or  occupation  tax,  but  an 
ad  valorem  or  property  tax.  City  of  Newport  v.  South  Cov- 
ington &  Cincinnati  St.  By.  Co.,  156  Ky.  403,  161  S.  W.  222. 

Within  Ky.  Constitution,  Sec.  174,  requiring  the  property 
of  corporations  and  natural  persons  to  be  similarly  taxed,  and 
allowing  such  further  license,  income,  and  franchise  taxes 
as  the  Legislature  may  deem  proper,  the  tax  on  the  franchise 
of  a  gas  company  was  a  ** property  tax'*  on  the  intangible 
property,  and  not  a  ''privilege  tax''  for  engaging  in  a  busi- 
ness that  natural  persons  could  not,  since  under  Sec.  4082 
natural  persons  engaged  in  such  business  are  taxed  as  such 
corporations  are.  Com.  v.  Louisville  Oas  Co.,  135  Ky.  324, 
122  S.  W.  164. 

Held,  also,  that  the  franchise  tax  is  not  a  privilege  tax 
imposed  on  the   right  to  be  a  corporation.    Id. 

PROPOSAL. — ^A  qualified  acceptance  is  a  new  proposal. 
Hartford  Life  Ins.  Co.  v.  Milet,  105  S.  W.  144,  31  R.  1297. 

A  letter  containing  these  words,  "You  may  have  the  lands 
at  £30  per  one  hundred  acres— cash  or  negroes  will  answer 
me.  I  shall  be  down  in  your  country  this  fall,"  held  to  be 
only  a  proposition  for  a  contract.  Allen  v.  Baberts,  2  Bibb, 
96.    Another  example.  Starling  v.  Blair,  4  Bibb,  290. 

Illustrations  of  the  distinction  between  a  definite  proposal 
or  acceptance,  and  a  mere  preliminary  step  in  the  negotiation 
of  a  contract.  See  note  on  this  subject  in  4  L.  R.  A.  (N.S.) 
177. 

PROPOSITION.--See  Offer. 

PROPRIO   VIGORE.— By   its  own   force. 

PROPS. — ^Props  are  upright  posts  wedged  between  the 
roof  and  the  floor  to  support  the  roof,  and  a  cap  is 
a  square  piece  of  plank,  or  block  wedged  between  the  top 
of  posts  and  the  roof  to  better  hold  the  roof.    Headers  are 
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longer  pieces  of  plank  extending  over  more  of  the  roof  and 
supported  by  two  props,  one  at  each  end.  By  their  use,  a 
larger  area  of  roof  can  be  held  secure  with  fewer  posts.  A 
header,  serving  the  purpose  of  a  cap,  and  their  use  being 
customary  and  frequently  necessary,  are  embraced  within  the 
materials  named  in  the  statute.  Big  Branch  Coal  Co,  v. 
Wrenchie,  160  Ky.  668,  170  S.  W.  14. 

Under  Sec.  27396-7,  Kentucky  Statutes,  requiring  the  owner, 
leasee  or  operator  of  every  mine  to  furnish  props  when 
requested  by  a  miner,  the  duty  is  not  confined  to  furnishing 
props  for  the  permanent  roof  of  the  mine,  but  may  extend 
to  draw  slate,  and  where  there  is  a  request  and  a  failure  to 
famish  props,  and  the  miner  is  injured,  the  question  whether 
or  not  the  failure  was  the  proximate  cause  of  his  injuries  is 
ordinarily  for  the  jury.  ItUerstaie  Coal  Co.  v.  Trivetf,  156 
Ky.  825,  160  S.  W.  728. 

Where  the  mine  owner,  in  compliance  with  Sec.  27396  of 
the  statute,  furnishes  the  necessary  props,  it  is  the  duty  of  the 
miner  to  set  the  props  in  place,  and  if  he  is  injured  by 
reason  of  his  failure  to  do  this,  the  master  will  not  be  liable. 
Bramo%  v.  Clover  Fork  Coal  Co.,  157  Ky.  763,  164  S.  W.  304. 

PRO  RATA. — In  proportion. 

After  an  assignment  for  benefit  of  creditors,  certain  cred- 
itors attached  property  fraudulently  transferred  by  the  debtor 
to  another  who  participated  in  the  fraud.  The  assignee,  in 
a  suit  to  settle  the  trust,  accounted  for  the  price  received 
from  the  fraudulent  purchaser,  and  the  money,  with  other 
assets,  was  distributed  among  the  creditors,  including  the 
attaching  creditors.  Held,  that  the  attaching  creditors  are 
not  estopped  from  claiming  the  goods,  as  the  fraudulent 
purchaser  had  no  rights  which  they  were  bound  to  respect. 
No  question  is  presented  as  to  the  rights  of  the  attaching 
creditors  as  against  the  other  creditors.  Ooldnamer  v.  Rob- 
inson, 11  R,  630. 

PRORATED. — In  an  action  to  recover  of  a  bailee  a  bond 
in  which  the  defendant  sought  to  recover  of  plaintiff  his 
proportion  of  the  cost  of  recovering  the  bond  sued  for  and 
other  bonds  which  were   stolen   from   defendant   without  his 
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fault,  a  verdict  finding  for  defendant  '*the  amount  actually 
expended  by  him,  after  being  prorated  according  to  the  amount 
of  bonds  stolen,"  was  too  uncertain  to  be  made  the  basis 
of  a  judgment,  as  the  pleadings  did  not  state  the  amount  of 
each  of  the  bonds,  and  some  of  the  items  of  expense  were 
denied.    Compion  v.  Olazebraok,  12  R.  141. 

PRO  RE  NATA. — ^As  the  thing  occurred;  or,  to  meet  the 
emergency.    Cochran's  Law  Lexicon. 

PROSECUTE  THE  INJUNCTION  WITH  EFFECT.— When 

the  condition  of  a  bond  is  to  ''prosecute  the  injunction  with 
effect,"  and  after  injunction  it  is  dissolved  because  the  ground 
has  been  removed  by  the  defendant,  it  is  a  prosecution  of  the 
injunction  with  effect,  and  there  is  no  liability  on  the  bond. 
Watts  V.  Sanders,  10  B.  M.  374. 

PROSECUTED — Civil  Code,  Sec.  18,  requires  that  ''Every 
action  must  be  prosecuted  in  the  name  of  the  real  party  in 
interest.  When  taken  in  connection  with  Sec.  20,  Civil 
Code,  Sec.  18  means  that  every  action  must  be  instituted  or 
commenced  in  the  name  of  the  real  party  in  interest.  Broum's 
Admrs.  v.  Little,  160  Ky.  766,  170  S.  W.  168. 

PROSECUTED  FOR. — "Charged  with"  means  no  more 
than  "being  prosecuted  for."    Com.  v.  Pierce,  4  R.  247. 

PROSECUTION. — ^A  prosecution  by  indictment  is  a  liti- 
gation in  which  the  State  is  plaintiff  or  complainant,  and  is 
represented  by  the  Commonwealth's  Attorney.  The  judge 
does  not  represent  the  State  any  more  than  he  does  the 
defendant  in  the  prosecution.  His  right  to  control  the  prose- 
cution goes  only  to  the  extent  of  determining  whether  or  not 
the  indictment  is  good  on  demurrer.  If  he  holds  it  to  be 
a  good  indictment  he  is  without  power  to  direct  its  dismissal. 
Nor  does  the  fact  that  the  injured  party  or  those  who  would 
naturally  be  aggrieved  because  of  the  wrongs  complained 
of  in  the  indictment,  want  the  prosecution  dismissed,  change 
the  situation.  The  •  prosecution  is  not  for  their  benefit,  but 
for  the  public  good.  Com.  v.  Hughes,  153  Ky.  34,  154  S. 
W.  399. 
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The  provision  of  the  Constitution  that  all  prosecutions  shall 
condude  "against  the  peace  and  dignity  of  the  Commonwealth 
of  Kentucky,"  was  not  intended  to  apply  to  prosecutions  by 
warrant  before  a  justice,  but  only  to  prosecutions  by  indict- 
ment.   Com,  V.  Clark,  6  R.  300. 

The  word  "prosecution"  is  thus  defined:  "The  means 
adopted  to  bring  a  supposed  offender  to  justice  and  punish- 
ment by  due  course  of  law."  "The  whole  or  any  part  of  the 
procedure  which  the  law  provides  for  bringing  offenders  to 
justice."    Beniler  v.  Com.,  143  Ky.  509,  136  S.  W.  896. 

Giving  the  word  "prosecution,"  used  in  Sec.  11,  of  the 
Bill  of  Rights  of  our  Constitution,  its  proper  meaning,  it  will 
be  held  that  the  privilege  of  that  section  against  self-incrim- 
ination extends  to  investigations  before  grand  juries.    Id. 

PROSECUTOR.— Since  the  Criminal  Code  a  prosecutor 
is  not  necessary  to  an  indictment  for  an  assault  and  battery. 
Com.  Y.  Patterson,  2  Met.  374. 

PROSPECTIVE   PROFITS--^ee  Pboptts. 

PROSTITUTION. — ^Act  making  it  a  felony  for  any  person 
to  admit  to  their  house,  or  to  take  or  direct  to  any  house, 
for  the  purpose  of  prostitution  or  lewdness,  any  female  under 
sixteen  years  of  age.    Acts  1912,  Chap.  80. 

PRO  TANTO. — ^For  so  much;  to  that  extent. 

PROTECTING  SIDEWALK.— No  more  effective  means  of 
protecting  a  sidewalk  could  be  adopted  than  the  leveling  and 
sodding  of  the  ground  on  either  side  of  the  cement  walk. 
Holmes  v.  Heeter  &  Son,  146  Ky.  52,  141  S.  W.  210. 

PROTECTION  OF  THE  LAWS.—"  'In  vain  would  rights 
be  declared,  in  vain  directed  to  be  observed,  if  there  were 
no  method  of  recovering  and  asserting  them,  when  wrong- 
fuUy  withheld  or  invaded.'  'This,*  he  adds,  'is  what  we 
mean  properly,  when  we  speak  of  the  protection  of  the  laws.' 
1  Blackstone's  Commentaries,  53  to  55."  Blair  v.  Williams, 
4  Litt.  39. 

PRO  TEMPORE.— For  the  time  being. 
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PROTEST— PROTESTED — ^Protest  is  an  official  docu- 
ment duly  signed  and  sealed  by  a  public  officer,  and  con- 
veys to  every  one  who  reads  it  official  information  as  to  the 
subject  upon  which  the  notary  has  the  legal  right  through 
it  to  speak.     Oridler  v.  F.  &  D.  Bank,  12  Bush,  335. 

Where  the  notary  at  the  time  the  bill  was  protested  wrote 
across  the  face  of  the  bill  the  word  ** protested,"  and  then 
wrote  out  the  notices  of  protest,  which  he  signed  and  deliv- 
ered, it  is  immaterial  that  his  certificate  was  not  written  for 
several  days  thereafter,  the  notary's  certificate,  under  the 
statute,  being  only  prima  facie  evidence.  Maitingly  v.  Bank 
of  Commerce,  53  S.  W.  1043,  21  R.  1029. 

The  averment  that  the  note  had  been  indorsed  to  the  bank, 
may  be  tantamount  to  an  averment  that  it  had  been  there 
discounted;  but  an  averment  that  it  had  been  there  protested, 
will  not  amount  to  it.  Martin's  Admr.  v.  United  States,  2 
T.  B.  Monroe,  89. 

The  words  ** protested  for  non-payment,"  endorsed  by  a 
notary  on  a  bill  of  exchange,  and  in  addition  the  day  of  the 
month  and  the  year  and  signed  by  the  notary,  is  a  sufficient 
noting  of  protest.  Moretwnd's  Admr.  v.  Citizens  Nat.  Bank, 
114  Ky.  577,  71  S.  W.  520,  24  R.  1354. 

The  official  signature  of  the  notary  is  all  that  is  required 
to  the  protest  to  make  it  valid.  Bank  Ky.  v.  Pursley,  3  Mon. 
241 ;  Tyler  v.  Bank  Ky.,  7  Mon.  557 ;  Huffaker  v.  Nat.  Bwnk 
of  MonMcello,  12  Bush,  291. 

Notice  of  protest  of  inland  bill  not  equivalent  to  notice 
of  dishonor  of  the  bill  for  non-payment,  and  insufficient. 
Taylor  v.  Bwnk  of  Tllinois,  7  Mon.  580;  Young  v.  Bennett, 
7  Bush,  477. 

The  protest  of  a  foreign  bill  by  a  notary  in  Ohio,  reciting 
that  he  had  "notified  the  drawer  and  indorser  thereof"  in 
a  specified  manner,  is  by  the  statute  of  Ohio  prima  facte 
evidence  that  notice  was  so  given,  and  by  Kentucky  statute 
the  protest  is  entitled  to  the  same  effect  here.  Harmon  v. 
Wilson,  1  Duv.  324. 

Denial  that  the  note  was  duly  protested  is  not  sufficient. 
Huffaker  v.  Nat.  Bwnk  Monticdlo,  12  Bush,  292. 

** Protested"  held  synonymous  with  dishonored.  Bice  v. 
Hogwn,  8  Dana,  135. 
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PROTRACTION. — ^Where  it  is  apparent  on  the  face  of 
the  papeis  that  a  patent  was  intended  for  175  acres  of  land 
and  not  for  2,110  acres,  and  it  is  clear  that  the  surveyor  failed 
by  mistake  to  reverse  the  lines  when  he  reversed  the  calls, 
undertaking  to  lay  down  the  course  by  protraction  ''running 
back  by  parallel  lines,"  the  plat  being  potent  evidence  in  such 
cases,  the  actual  intention  of  the  parties  making  the  survey 
will  control.    MoCoy  v.  Cassidy,  86  S.  W.  1130,  27  R.  818. 

PROVABLE  DEBTS.— The  provision  of  Bankruptcy  Act 
July  1,  1898,  Chap.  541,  30  Stat.  544  (U.  S.  Compt.  St.  1901, 
p.  3418),  relating  to  provable  debts,  should  be  construed  to 
make  all  debts  fairly  within  its  meaning  provable  debts,  in 
order  to  effectuate  the  purpose  of  the  act  in  relieving  insolv- 
ents, and  any  doubt  whether  a  debt  is  provable,  or  whether 
it  is  an  unliquidated  demand  which  may  be  made  provable, 
should  be  resolved  in  favor  of  its  provability.  Dyctis  v. 
Bfxmm,  135  Ky.  140,  121  S.  W.  1010,  28 *L.  R.  A.  (N.S.)  190, 

PROVE  INVALID.— Gen.  Stats.,  Chap.  23,  Sec.  6,  which 
^ves  a  devisee  the  right  to  contribution  from  the  other 
devisees  in  the  event  the  "title"  to  the  property  devised  to 
him  * 'shall  prove  invalid,"  applies  only  to  specific  and  not  to 
general  devisees,  and  applies  only  in  favor  of  a  devisee  who 
is  also  an  heir  of  the  testator.  Quaere,  Has  the  title  to 
municipal  bonds  ''proved  invalid"  within  the  meaning  of  the 
statute  when  they  have  been  declared  void?  Piisey  v.  Wathen, 
90  Ky.  473,  12  R.  425. 

PROVEN  FACT. — ^Where  proof  is  entirely  circumstantial, 
any  logical  inference  that  might  be  deduced  from  the  cir- 
cumstances shown  may  be  accepted  by  the  jury  as  a  proven 
fact.  C,  N.  0.  cfe  T.  P.  By.  Co.  v.  F(dc<mer,  97  S.  W.  727, 
30  R.  152. 

PROVIDE  FOR.— The  authority  under  Sec.  1840  to  "pro- 
Tide  for  the  good  condition  of  the  highways  of  the  county," 
and  to  appropriate  money  for  that  purpose,  is  of  itself  broad 
enou^  to  cover  the  reconstruction  of  a  highway.  H anion 
V.  Cleary,  142  Ky.  49,  133  S.  W.  953. 
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PROVIDED. — ^The  word  "provided,*'  as  used  in  statutes, 
generally,  though  not  always,  implies  a  limitation  or  restric- 
tion upon  what  has  preceded  in  the  context  But  the  word 
may  simply  explain  what  had  previously  been  stated  in  gen- 
eral terms,  or  directed  the  manner  of  doing  what  was  allowed 
by  the  context  to  be  done  generally.  TerreU  v.  City  of 
Paducak,  122  Ky.  340,  92  S.  W.  310,  28  R.  1237,  5  L.  R.  A. 
(N£.)  289. 

Sec.  3457,  Ky.  Stats.,  part  of  charter  of  cities  of  the  third 
class,  provides  that  the  common  council  shall  have  power  to 
cause  to  be  graded,  constructed,  etc.,  all  streets,  sidewalks, 
etc.,  within  the  city,  of  such  material  and  in  such  manner, 
etc.,  as  shall  be  provided  by  ordinance,  and  may  in  their  discre- 
tion provide  for  the  payment  of  the  cost  of  same,  or  any  part 
thereof,  out  of  the  city  treasury,  provided  the  ordinances  and 
contracts  for  such  work  shall  specify  how  the  work  shall  be 
paid  for.  Held,  the  term  ** provided,"  as  used  in  this  statute, 
is  directory,  and  is  not  a  limitation  upon  the  power  of  a  city 
to  improve  its  streets.    Id. 

Where  a  principal  proposes  to  sell  land  "provided  his 
agent  has  not  already  disposed  of  it,"  if  it  turns  out  that  the 
agent  has  previously  sold  the  land  by  verbal  contract,  the 
principal  is  not  bound  to  plead  the  statute  of  frauds  and 
perjuries,  and  thereby  vacate  the  contract  made  with  his  agent. 
Jacob  V.  Smith,  6  J.  J.  M.  382. 

PROVIDED  WELLS  ARE  COMPLETED  DURING  SAID 
TERM. — ^A  lease  of  land  was  for  the  term  of  three  years  and  as 
much  longer  as  oil  and  gas  were  found  on  the  land,  provided 
wells  were  completed  during  the  term  of  the  lease,  which  also 
stipulated  that  if  gas  was  found  in  sufiScient  quantities  to 
market  the  same  the  consideration  should  be  $100  a  year 
for  each  well  as  long  as  gas  from  such  well  was  marketed, 
and  that  the  lessee  should  sink  a  test  well  on  the  land  within 
one  year.  Held,  that  the  expression  **  provided  wells  are 
completed  during  said  term"  meant  that  other  wells  were  to 
be  completed  during  the  term  beside  the  test  well,  and  that 
the  mere  sinking  of  a  test  well  during  the  term,  without 
marketing  the  gas  found  in  it,  did  not  entitle  the  lessee  to 
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an  extension  of  the  term  beyond  the  three  years,  and  aa 
agreement  by  the  lessee  to  furnish  the  lessor  with  gas  from 
the  test  well  in  consideration  of  a  release  from  the  payment 
of  any  royalty  while  he  was  using  the  gas  did  not  excuse 
it  from  its  obligation  to  put  down  other  wells.  Hazel  Ctreen 
Md;  Gas  Co.  v.  CoUier,  130  Ky.  132,  110  S.  W.  343,  112 
S.  W.  190,  33  R.  495. 

PROVISIONALLY.— See  CoNnmoNALLY. 

PROVISOS- — ^Provisos  are  stipulations  added  to  the  prin- 
cipal contract  to  avoid  the  promise  of  the  insurer  by  way  of 
defeasance  or  excuse;  and  in  an  action  thereon  it  is  incumbent 
on  the  insurer  to  plead  them  in  defense  and  support  them  by 
evidence.  PhUadelphia  Life  Ins.  Co.  v.  Famsley's  Admr.,  162 
Ky.  27,  171  S.  W.  1004. 

Generally,  the  purpose  of  a  proviso  in  a  statute  is  to  except 
something  out  of  or  put  some  limitation  upon  the  general 
tenns  employed  therein,  although  it  is  sometimes  interpreted 
as  placing  a  condition  upon  the  previous  provisions  of  the 
Act;  but  whether  it  is  used  in  the  one  sense  or  the  other  must 
be  determined  from  the  context  and  general  purpose  of  the 
statute.  Clay  v.  Employers^  Indenunity  Co.,  157  Ky.  232, 
162  S.  W.  1122. 

A  proviso  will  not  be  read  as  inconsistent  with  the  body 
of  the  act  and  the  legislative  purpose  apparent  from  the  act 
as  a  whole.    Head  v.  Jacobs,  150  Ky.  290,  150  S.  W.  349. 

A  proviso  must  always  be  construed  as  relating  to  the 
snbject-matter  of  the  enacting  clause  or  clauses.  Ditto  v. 
Oeoghegan,  1  Met.  173. 

PROVOCATION. — The  provocation  which  extenuates  in 
the  case  of  homicide  must  be  something  which  the  man  is 
conscious  of,  which  he  feels  and  resents  at  the  instant  the 
fact  which  he  would  extenuate  is  committed,  not  what  time 
or  accident  may  afterward  bring  to  light.  Accused,  hearing 
that  A.  had  whipped  his  brother,  became  enraged,  went  out 
instantly  and  killed  A.  Held,  that  it  was  not  competent  for 
the  brother  to  detail  the  particulars  of  the  alleged  whipping 
inflicted  on  him  by  A.  in  the  absence  of .  accused,  and  particu- 
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larly  when  accused  knew  nothing  about  it  for  several  days 
after  it  occurred.    Johnson  v.  Com.,  82  Ky.  116,  5  R.  677. 

To  reduce  a  homicide  to  manslaughter  it  is  necessary  that 
it  should  have  been  committed  **upon  some  provocation  which 
was  reasonably  calculated  to  excite  defendant's  passions  beyond 
the  power  of  self-control.''  Crockett  v.  Com.,  100  Ky.  382, 
38  S.  W.  674,  18  R.  835. 

The  court  should  not  leave  the  jury  to  determine  for  them- 
selves what  would  constitute  legal  provocation.  Pckjfne  v. 
Com.,  1  Met.  371;  Donnellwn.  v.  Com.,  7  Bush,  677. 

However  great  the  provocation  must  be  to  lower  the  grade 
of  the  crime  from  murder,  it  is  error  to  so  instruct  the  jury 
as  to  restrict  it  to  a  state  of  case  constituting  an  excuse  for 
killing  in  self-defense.    Dormeilan  v.  Com.,  7  Bush,  677. 

Held  error  to  use  the  expression  ''considerable  provocation" 
where  it  was  not  defined,  and  legal  provocation  was  not 
defined.    McClurg  v.  Com.,  36  S.  W.  14,  17  R.  1339. 

When  the  instructions  gave  the  law  as  to  murder,  volun- 
tary manslaughter,  killing  in  sudden  heat  and  passion,  and 
the  right  of  self-defense,  accompanied  with  a  proper  defini- 
tion of  malice,  and  the  usual  instruction  to  acquit  in  case  of 
reasonable  doubt  of  guilt,  it  was  unnecessary  to  give  a 
further  instruction  defining  defendant's  rights  in  case  he 
acted  under  a  provocation  which  was  reasonably  calculated 
to  excite  his  passion  beyond  the  power  of  self-control.  Thwr- 
man  v.  Com.,  142  Ky.  347,  134  S.  W.  174. 

Mere  words  and  gestures,  though  they  may  excite  passion, 
do  not  constitute  such  provocation  as  will  of  itself  extenuate 
a  homicide  committed  with  a  deadly  weapon  and  make  it 
manslaughter.    Ra^pp  v.  Com.,  14  B.  M.  620. 

The  suflSciency  of  provocation  to  extenuate  murder  is 
generally  a  question  of  law.  21  Cyc.  1028.  In  other  words, 
it  is  for  the  court  to  say  whether  there  is  any  evidence  of 
legal  provocation.  If  there  is,  then  it  is  not  for  the  court 
to  attempt  to  determine  the  degree,  or  to  estimate  the  value 
of  such  evidence.  The  court  must  then  act  without  weigh- 
ing it,  but  there  must  be  some  evidence  before  he  can  act. 
Helm  V.  Com.,  156  Ky.  751,  162  S.  W.  94. 
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To  support  the  defense  of  legal  provocation  and  entitle 
aeeosed  to  an  instruction  on  voluntary  manslaughter,  the 
eridenee  offered  by  him  on  that  issue  must  be  of  such  char- 
aeter  that,  if  taken  and  considered  as  absolutely  true,  and 
without  considering  any  evidence  in  contradiction  thereof,  it 
would  authorize  the  jury  to  return  a  manslaughter  verdict. 
Helm  V.  Com.,  156  Ky.  751,  162  S.  W.  94. 

Words  of  reproach  howsoever  grievous,  are  not  provocation 
sufficient  to  free  the  party  killing,  from  the  guilt  of  murder; 
nor  are  indecent,  provoking  actions  or  gestures,  expressive 
of  contempt  or  reproach  without  an  assault  upon  the  person. 
Helm  V.  Com.,  156  Ky.  761,  162  S.  W.  94;  quoting  from 
Wharton's  Crim.  Law. 

Where  the  only  cause  that  prompted  the  killing  was  his 
disappointment  and  chagrin  because  of  the  refusal  of  deceased 
to  resume  their  relations,  and  to  marry  him  when  that  should 
become  possible.  Though  this  disappointment  may  have 
excited  his  passions,  and  thrown  him  into  a  violent  rage,  it 
did  not  in  law  constitute  provocation  and  thereby  entitle  him 
to  an  instruction  on  voluntary  manslaughter.  Helm  v.  Com., 
156  Ky.  751,  162  S.  W.  94. 

Words  of  reproach,  however  grevious,  are  not  provocation 
anfficient  to  free  a  party  killing  another  from  the  guilt  of 
murder.    Cook  v.  Com.,  10  R.  222. 

Voluntary  manslaughter  is  the  unlawful  killing  of  another, 
intentionally,  but  in  sudden  affray,  or  sudden  heat  of  passion 
due  to  adequate  provocation,  and  not  with  malice.  Helm  v. 
Commonwealth,  157  Ky.  751. 

Provocation  is  adequate  when  it  is  such  as  is  reasonably 
calculated  to  excite  defendant's  passions  beyond  his  power 
of  control.  Campbell  v.  Commonwealth,  8S  Ky.  402;  Leuns 
V.  Commonwealth,  93  Ky.  238;  Crockett  v.  Commomuealth,  100 
Ky.  382,  38  S.  W.  674,  18  R.  835. 

And  where  there  is  no  evidence  of  premeditation  or  other 
proof  of  malice,  then  adequate  provocation  will  negative 
malice  and  entitle  the  accused  to  an  instruction  on  volun- 
tary manslaughter.  Miller  v.  Com.,  163  Ky.  246,  173  S.  W. 
761. 
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An  instruction  that  to  reduce  a  felonious  killing  to  man- 
slaughter it  must  have  been  superinduced  by  **  considerable 
provocation"  is  not  objectionable  where  the  expression  is 
defined  by  enumerating  such  acts  of  the  deceased  as  would 
constitute  sufficient  provocation.  Doyle  v.  Com.y  37  S.  W. 
153,  18  R.  518. 

Provocation  that  will  reduce  a  homicide  from  murder  to 
manslaughter  may  consist  of  an  assault  or  battery  of  such 
force,  or  inflicted  under  such  circumstances,  as  was  calcu- 
lated to  produce  sudden  anger  or  heat  and  passion;  it  is 
not  necessary  that  the  accused  should  be  in  danger  of  great 
bodily  harm,  for  this  constitutes  self-defense.  Cook  v.  Com., 
11  Ky.  Opin.  676,  4  R.  31. 

Matter  of  provocation  can  be  pleaded  and  given  only  in 
evidence  in  mitigation  of  punitive  damages.  Sec.  73a,  Ken* 
tucky  Statutes.  For  a  full  discussion  of  this  question,  see 
Renfro  v.' Barlow,  131  Ky.  312;  Roberson  v.  Woodfork,  155 
Ky.  206,  159  S.  W.  793. 

PROXIMATE  CAUSE. — ^The  proximate  cause  of  an  event 
must  be  understood  to  be  that  which  in  a  natural  and  con- 
tinuous sequence,  unbroken  by  any  new  independent  cause, 
produces  that  event  and  without  which  that  event  would  not 
have  occurred.  Proximity  in  point  of  time  or  space,  however, 
is  no  part  of  the  definition.  That  is  of  no  importance  except 
as  it  may  aflford  evidence  for  or  against  proximity  of  causa- 
tion, that  is,  the  proximate  cause  which  is  nearest  in  the  order 
of  responsible  causation.  City  of  LouisviUe  v.  HarVs  Admr., 
143  Ky.  171,  136  S.  W.  212,  36  L.  R.  A.  (N.S.)  207. 

A  proximate  cause  is  that  cause  which  naturally  led  to  and 
which  might  have  been  expected  to  produce  the  result.  Reiser 
V.  CincvrmaH,  N,  0.  &  T.  P.  Ry,  Co.,  152  Ky.  522,  153  S. 
W.  742. 

The  ''proximate  cause"  of  an  accident  is  the  immediate 
cause,  or  that  without  which  it  would  not  have  happened. 
It  is  not  the  remote  cause  or  the  occasion  of  the  accident, 
and  where  the  original  wrong  only  becomes  injurious  because 
of  the  intervention  of  some  distinct  wrongful  act  of  another, 
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the  injnry  is  imputed  to  the  last  wrong  as  the  proziinate 
cause.    L.  &  N.  B.  Co.  v.  Keiffer,  132  Ky.  419,  113  S.  W.  433. 

''The  tme  role  is  that  what  is  the  proximate  cause  of  the 
injury  is  ordinarily  a  question  for  the  jury.  It  is  not  a 
question  of  science  or  legal  knowledge.  It  is  to  be  determined 
as  a  fact  in  view  of  the  circumstances  of  fact  attending  it" 
Bemr  v.  Cincinnati,  N.  0.  &  T.  P.  By.  Co.,  152  Ky.  522, 
153  S.  W.  742;  quoting  from  MUvmikee  B.  Co.  v.  Kellogg, 
94  U.  S.  469. 

It  is  well-settled  that  the  mere  fact  that  there  have  been 
intervening  causes  between  defendant's  negligence  and  the 
plaintiff's  injuries  is  not  sufficient  in  law  to  relieve  the 
fonner  from  liability;  that  is  to  say,  the  plaintiff's  injuries 
may  yet  be  natural  and  proximate  in  law,  although  between 
the  defendant's  negligence  and  the  injuries  other  causes  and 
eonditions,  or  agencies,  may  have  operated,  and,  when  this 
is  the  case,  the  defendant  is  liable.  So  the  defendant  is 
clearly  responsible  where  the  intervening  causes,  acts,  or  con- 
ditions were  set  in  motion  by  his  earlier  negligence,  or 
naturally  induced  by  such  wrongful  act  or  omission,  or  even, 
it  is  generally  held,  if  the  intervening  acts  or  conditions 
were  of  a  nature  the  happening  of  which  was  reasonably  to 
have  been  anticipated,  though  they  may  have  been  acts  of 
the  plaintiff  himself.  An  act  or  omission  may  yet  be  negligent 
and  of  a  nature  to  charge  a  defendant  with  liability,  although 
no  injuries  would  have  been  sustained  but  for  some  intervening 
eause,  if  the  occurrence  of  the  latter  might  have  been  antici- 
pated. ...  A  proximate  cause  is  that  cause  which 
naturally  led  to  and  which  migbt  have  been  expected  to 
produce  the  result.  .  .  .  The  connection  of  cause  and 
effect  must  be  established.  Beiser  v.  Cincinnati,  N.  0.  df  T. 
P.  By.  Co.,  152  Ky.  522,  153  S.  W.  742,  quoting  from  Lou. 
Borne  Tel.  Co.  v.  Gagper,  123  Ky.  128,  93  S.  W.  1057,  9  L. 
E.  A.  (N.S.)  548. 

The  proximate  cause  is  a  cause  which  would  probably, 
according  to  the  experience  of  mankind,  lead  to  the  event 
which  happened,  and  remote  cause  is  a  cause  which 
would  not,  according  to  such  experience,  lead  to  such  an 
event.     Now  whether  a  given  cause  will  probably  lead  to  a 
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given  result  is  plainly  to  be  determined  by  the  average 
experience  of  mankind;  that  is,  by  a  jury  rather  than  by  a 
legal  scholar  on  the  bench.  Beiser  v.  CindnnaH,  N.  0.  & 
T.  P.  By.  Co.,  152  Ky.  522,  153  S.  W.  742. 

The  injury  must  have  been  the  natural  and  probable 
consequence  of  the  negligent  act  which  an  ordinarily  prudent 
person  ought  reasonably  to  have  foreseen  might  have  occurred 
as  a  result  of  the  negligence,  and  without  which  the  injury 
would  not  have  occurred,  in  order  to  make  such  act  the 
^'proximate  cause"  of  the  injury,  and  if  a  cause  is  remote  and 
only  furnished  the  condition  or  occasion  of  the  injury,  it  is 
not  the  proximate  cause  thereof.  Logan  v.  C,  N.  0.  dk  T.  P. 
By.  Co.,  li»  Ky.  202,  129  S.  W.  575. 

To  make  one  liable  for  negligent  injuries,  negligence  must 
be  such  that  the  injuries  would  not  have  occurred  without  it. 
ToUn.  V.  Terrell,  133  Ky.  210,  117  S.  W.  290. 

Instructions  which  fail  to  require  that  the  injury  should 
have  been  proximately  caused  by  the  negligence  of  defendant 
in  order  to  find  for  plaintiff  are  prejudicially  erroneous. 
Interstate  Coal  Co.  v.  Love,  163  Ky.  328,  155  S.  W.  746. 

There  can  be  no  recovery  on  account  of  the  negligence  of 
another  which  was  not  the  proximate  cause  of  the  injury 
complained  of.  Ooins  v.  North  JeUico  Coal  Co.,  140  Ky.  323, 
131  S.  W.  28;  Hummer's  Extx.  v.  L.  dk  N.  B.  Co.,  128  Ky.  486, 
108  S.  W.  885,  32  E.  1315. 

Aggravating  illness.  L.  dk  N.  B.  Co.  v.  Daugherty,  108  S. 
W.  336,  32  E.  1392. 

Explosion  of  gas  in  city  street.  Watson  v.  K.  dk  I.  Bridge 
<fe  By.  Co.,  137  Ky.  619,  126  S.  W.  146,  129  S.  W.  341. 

Missing  train  after  delay  in  delivery  of  telegram.  Sutton 
V.  W.  U,  Tel.  Co.,  129  Ky.  166,  110  S.  W.  874,  33  E.  577. 

Injury  to  child  by  railroad  torpedo  it  has  picked  up  in 
street.    Merschd  v.  L.  &  N.  B.  Co.,  85  S.  W.  710,  27  E.  465. 

For  cases  on  proximate  cause  see  Digests  under  title 
"Negligence.'' 

One,  who  claims  damages  because  of  injuries  which  he 
alleges  that  he  received,  because  of  the  negligence  of  another, 
must  prove  some  negligent  act  in  the  other,  which  was  the 
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proximate  canse  of  the  injury.  L,  i&  N.  B.  Co,  v.  Benke's 
Admx.,  164  Ky.  798,  176  S.  W.  212. 

It  is  a  well-settled  principle,  that  one  can  not  recover 
damages  unless  the  negligence  relied  upon  for  the  recovery  was 
the  proximate  cause  of  the  injury.  Hurt  v.  L.  &  N.  B,  Co., 
106  Ky.  563;  L.  &  N,  B.  Co.  v.  GreenweU's  Admr,,  144  Ky. 
707;  Gains  v.  North  Jellico  Coal  Co.,  140  Ky.  323;  8trait<m  v. 
Northeast  Cod  Co.,  164  Ky.  299,  176  S.  W.  332. 

Nonliability  for  the  results  of  an  agency,  causing  an 
injurious  accident,  is  premised,  not  upon  the  fact  that  such 
agency,  or  its  manifestation,  is  unprecedented  or  unusual, 
but  upon  the  fact  that  its  consequences  could  not  have  been 
anticipated  and  guarded  against  by  the  exercise  of  reasonable 
care.    L.  <&  N.  B.  Co.  v.  Peck,  152  Ky.  6,  153  S.  W.  39. 

A  driver  of  a  wagon  on  a  city  street,  on  account  of  defects 
in  the  street  that  rendered  it  unsafe  for  travel,  was  thrown 
from  his  wagon  and  fell  on  the  street-car  track  immediately 
in  front  of  an  approaching  car  that  was  running  at  a 
dangerous  and  negligent  rate  of  speed,  and  was  run  over 
and  killed  by  the  car.  Held,  the  negligence  of  the  city  and 
of  the  street  railway  company  may  both  be  deemed  the 
proximate  cause  of  his  death.  City  of  Louisville  v.  Ha/rt's 
Admr.,  143  Ky.  171,  136  S.  W.  212,  35  L.  R.  A.  (N.S.)  207. 

An  instruction  defining  the  meaning  of  proximate  cause 
was  not  necessary.    Id. 

The  negligent  failure  of  a  telephone  company  to  connect  a 
message  dispatched  to  call  a  doctor  for  a  person  who  had 
sustained  an  accidental  gunshot  wound  with  the  doctor's 
telephone,  thereby  depriving  such  person  of  medical  attention, 
is  too  remote  to  constitute  it  a  proximate  cause  of  the  death; 
it  not  appearing  that,  but  for  the  negligence,  the  death  would 
not  have  resulted.  Evans*  Admr.  v.  Cumberland  Tel.  &  Tel. 
Co.,  135  Ky.  66,  121  S.  W.  959,  135  Am.  St.  Rep.  444. 

Two  agencies,  acting  entirely  independently  of  the  other, 
may  jointly  and  concurrently  be  treated  as  the  proximate 
cause  of  an  injury  when  it  would  not  have  happened  except 
for  the  concurrence  at  approximately  the  same  time  and 
place  of  the  two  negligent  acts,  and  joint  or  separate  actions 
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may  be  maintained  against  each  agent  contributing  to  the 
injury.  CUy  of  LouisviUe  v.  Hart's  Admr.,  143  Ky.  171,  136 
S.  W.  212,  35  L.  R.  A.  (N.S.)  207. 

The  mere  fact  that  the  concurrent  cause  or  intervening  act 
wag  unforeseen  will  not  relieve  from  liability  one  guilty  of 
primary  negligence,  but  if  it  is  something  so  unexpected  or 
extraordinary  that  he  could  not,  or  ought  not  to,  have 
anticipated  it,  he  will  not  be  liable,  and  he  is  certainly  not 
bound  to  anticipate  criminal  acts  of  others  inflicting  damage, 
and  so  is  not  liable  therefor.  Watson  v.  K.  &  I.  Bridge  cfe 
By.  Co.,  137  Ky.  619,  126  S.  W.  146,  129  S.  W.  341. 

A  prior  and  remote  cause  can  not  be  made  the  basis  of  an 
action  if  such  remote  cause  did  nothing  more  than  furnish 
the  condition  or  give  rise  to  the  occasion  by  which  the  injury 
was  made  possible  if  there  intervened  between  such  prior  or 
remote  cause  and  the  injury  a  distinct,  successive,  unrelated, 
and  efficient  cause  of  the  injury.  If  no  danger  existed  in  the 
condition  except  because  of  the  independent  cause,  such, 
condition  was  not  the  proximate  cause.  Burton  v.  CVfmberland 
Tel.  dc  Tel.  Co.,  118  S.  W  287. 

In  an  action  for  damages  to  a  house  by  a  street  car  running 
off  the  track  and  striking  it,  it  was  error  to  use  the  words, 
"anticipated"  or  "foreseen,*'  in  place  of  "discovered,"  in 
an  instruction  as  to  rocks  on  the  tracks,  alleged  to  have  been 
placed  there  by  an  outside  agency.  Ky.  Traction  cfe  Terminal 
Co  V.  Bain,  161  Ky.  44,  170  S.  W.  499. 

An  instruction  that  the  jury  must  believe  "that  defendant 
not  only  shot  deceased  unlawfully,  but  that  said  shot  was  the 
cause  of  his  death,"  should  have  been  modified  by  inserting 
the  word  "proximate"  before  the  word  "cause,"  it  appearing 
that  deceased  had  pneumonia  and  did  not  die  until  three 
months  after  the  wound  was  inflicted.  Huffma/n  v.  Com., 
6  E.  305. 

What  is  the  proximate  cause  of  the  injury  is  ordinarily 
a  question  for  the  jury;  and  before  the  court  can  take  it 
away  from  the  jury  and  determine  it,  the  facts  must  be 
such  that  fair-minded  men  ought  not  to  differ  about  them. 
Denker  Transfer  Co,  v.  Pugh,  162  Ky.  818,  173  S.  W.  139. 
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Vliere  a  conductor^  hearing  a  disturbance  in  a  car,  entered 
und  quieted  the  passengers  causing  the  trouble,  his  failure 
to  eject  such  passengers  was  not  the  proximate  cause,  of  injury 
to  an  innocent  passenger  from  a  renewal  of  the  difSculty  after 
reaching  a  station.  /.  C.  R.  Co.  v.  Ounterman,  135  Ky.  438, 
122  S.  W.  514. 

Where  plaintiff's  horses  were  frightened  at  the  carcass  of 
a  horse  lying  on  defendant  railroad  company's  right  of  way 
near  a  road,  the  killing  of  the  horse  by  one  of  defendant's 
iims  was  not  the  proximate  cause  of  plaintiff's  injuries 
wsulting  from  the  fright  of  his  team.  i.  <&  N.  B.  Co.  v. 
Armtrong,  127  Ky.  367,  105  S.  W.  473,  32  R.  252. 

A  child  suing  a  railroad  for  injuries  received  by  being 
struck  by  a  train  at  a  public  crossing  must  show  that  the 
negligence  of  the  railroad  was  the  proximate  cause  of  the 
injury  complained  of,  though  she  was  too  young  to  be  guilty 
of  cwitributory  negligence.  I.  C.  R,  Co,  v.  Dupree,  138  Ky. 
459,  128  S.  W.  334,  34  L.  R.  A.  (N.S.)  645. 

When  an  act  of  negligence  has  been  committed,  or  a  wrong- 
ful act  done,  resulting  in  injury  or  damage,  the  party  conunit- 
ting  it  will  be  responsible  for  all  the  consequences  that 
naturally  and  reasonably  flow  therefrom,  although  the  result 
may  not  be  immediately  connected  with  the  cause.  L.  cfe  N. 
S.  Co,  V.  Daugherty,  108  S.  W.  336,  32  R.  1392. 

The  fright  of  a  horse  as  a  train  was  passing,  causing  him 
to  pull  a  vehicle  against  a  train  was  the  proximate  cause  of 
injury  to  the  occupants  of  the  vehicle,  though  the  train  was 
running  at  excessive  speed,  and  without  proper  warnings. 
yogi's  Admr.  v.  8o.  Ry.  Co.,  161  Ky.  367,  170  S.  W.  975. 

Where  a  portion  of  dynamite  became  embedded  and  con- 
cealed in  pitch  in  a  bucket,  and  the  bucket  was  afterwards 
naed  as  a  receptacle  for  burning  rags,  and  the  pitch  ignited, 
whereupon  the  bucket  was  thrown  out  near  boarding  cars 
occupied  by  workmen  engaged  in  construction  work,  and  there 
exploded,  injuring  one  of  the  members  of  the  crew  who  was 
returning  to  the  cars,  the  proximate  cause  of  his  injury  was 
the  permitting  of  the  dynamite  to  get  in  the  bucket,  not  the 
aet  of  using  the  bucket  as  a  receptacle   for  burning  rags. 
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although  through  the  latter  aet  the  original  act  became 
operative  to  produce  the  injuries.  Cincinnaii,  N.  0.  cfe  T,  P. 
By.  Co.  V.  Padgett,  163  Ky.  285,  173  S.  W.  780. 

*'A"  proximate  cause  as  distinguished  from  **the''  proxi- 
mate cause.    See  note  on  this  subject  in  16  L.  R.  A.  822. 

While  one  injured  by  the  violation  of  a  statute  may 
recover  from  the  offender  such  damages  as  he  has  sustained 
by  reason  of  the  violation,  the  violation  of  the  statute  must  be 
the  direct  and  proximate  cause  of  the  injury  complained  of. 
One  can  not  recover  damages  of  another  merely  because  such 
other  has  violated  a  statute.  L,  &  N.  R.  Co.  v.  Cooper,  164 
Ky.  489,  175  S.  W.  1034. 

The  intervening  negligence  of  a  third  person  will  not  relieve 
the  author  of  an  earlier  negligent  act  from  liability  in  damage 
therefor.  Louisville  Home  Tel.  Co.  v.  Gasper,  123  Ky.  128, 
93  S.  W.  1057,  29  R.  578,  9  L.  R.  A.  (N.S.)  548. 

It  is  immaterial  how  many  others  have  been  in  fault,  if 
the  act  of  the  first  wrongdoer  was  the  eflScient  cause  of  the 
injury,  such  wrongdoer  is  liable  for  the  injury.  Sydnar  v. 
Arnold,  122  Ky.  557,  92  S.  W.  289,  28  R.  1250. 

The  rule  is  well-settled  that  to  fix  the  liability  upon  a 
person  for  remote  negligence  the  injury  complained  of  must 
be  one  that  under  all  the  circumstances  might  have  been 
reasonably  foreseen  or  anticipated  by  a  person  of  ordinary 
prudence  to  be  the  natural  and  probable  consequence  of  the 
first  negligent  or  wrongful  act.    Id. 

PROXIMATE  DAMAGES.— See  Damages. 

PROXIMATE  RESULTS.— A  recovery  may  be  had  only 
for  the  proximate  results  of  an  injury;  the  word  approximate 
conveys  a  very  different  meaning.  Ky.  Traction  &  Terminal 
Co.  V.  Bain,  161  Ky.  44,  170  S.  W.  499. 

PROXIMATELY. — Proximately,  means  directly  or  immedi- 
ately, but  the  word  approximately  conveys  a  different  idea. 
Ky.  Traction  &  Terminal  Co.  v.  Bain,  161  Ky.  44,  170 
S.  W.  499. 

PROXY. — Right  to  vote  by  proxy.  See  note  on  this  subject 
in  29  L.  R.  A.  844. 
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PROXY  HOLDER. — ^A  proxy  holder  is  a  mere  agent,  and 
his  powers  may  be  revoked  at  any  time.  Schmidt  v.  MUcheU, 
101  Ky.  570,  19  E.  763. 

PRUDENT. — ^The  beneficiary  having  arrived  at  the  age 
indicated  in  the  will,  the  trustees  are  invested  with  reasonable 
discretion  as  to  whether  the  trust  shall  cease  and  the  estate 
be  given  into  the  possession  of  the  beneficiary,  but  the  test 
provided  by  the  testator  must  determine  the  question.  In 
this  action  by  beneficiary  against  trustees  to  recover  possession 
of  the  trust  estate  the  court  must  determine  whether  the 
habits  of  the  beneficiary  ''are  such  as  to  render  it  prudent 
that  the  trust  shall  cease.'*  Avery  v.  Avery,  90  Ky.  613, 
12  E.  521. 

Defendant  can  not  complain  of  the  failure  of  the  court  to 
give  an  instruction  confining  the  jury  to  the  damages  to 
plaintiff's  property  from  the  **  prudent"  operation  of  the 
railroad,  where  the  proof  assumes  that  the  road  was  properly 
operated  and  no  such  instruction  was  asked.  Ches.  d  0. 
By.  Co.  V.  Moots,  50  S.  W.  31,  20  R.  1757. 

PRUDENT  BUSINESS  MEN.— A  guardian  in  making  a 
loan  to  a  failing  corporation,  secured  by  the  notes  of  a  failing 
firm,  which  were  a  lien  upon  property  less  in  value  than  the 
loan,  when  he  might  by  inquiry  have  known  the  facts,  did  not 
exercise  the  diligence  exercised  by  ''prudent  business  men"  as 
required  by  Sec.  4706,  Ky.  Stats.  Atkinson  v.  WUty,  40 
S.   W.  457,  19  R.  513. 

PRUDENT  PERSON.— See  Reasonable  Prudence. 

PT. — ^An  alteration  of  a  note  by  adding  "Pt,''  (abbrevia- 
tion for  ''president"),  to  a  note,  held  a  material  alteration. 
Tyler  v.  First  National  Bank,  150  Ky.  515,  150  S.  W.  665. 

PUBLIC— It  is  provided  in  Ky.  State.,  Sees.  44«,  457, 
that  in  the  eonstnietion  of  statutes  "the  word  'person'  may 
extend  and  be  applied  to  bodies  politic  and  corporate,  socie- 
ties, eommonities,  and  the  public  generally,  as  well  as 
indrvidnals,  partnerships,  persons  and  joint  stock  companies. 
The    words    'corporation,'    'company'    may    be    construed    as 
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including  any  corporation,  company,  person,  persons,  partner- 
ship, joint  stock  company  or  association." 

PUBLIC  ADMINISTRATOR.— The  statute  imposes  upon 
the  same  person  both  the  duty  of  public  administrator  and  of 
public  guardian,  and  that  the  clerk  of  the  court,  in  entering 
the  order  of  appointment  of  such  official  and  taking  his 
official  bond,  only  styled  him  ** public  administrator,"  omitting 
the  title  ''guardian,"  did  not  relieve  him  of  the  duties  of 
public  guardian  where  he  undertook  to  care  for  an  orphan's 
estate,  so  that  his  sureties  can  not  object  that  they  were  not 
bound  for  his  acts  as  public  guardian.  Neumum  v.  Flowers* 
Guardian,  134  Ky.  557,  121  S.  W.  652. 

PUBLIC  BUILDINGS.— Under  Ky.  Stats.,  Sec.  394fi,  which 
requires  the  Fiscal  Court  of  a  county  to  make  an  annual 
appropriation  to  care  for,  light  and  heat  the  courthouse, 
clerk's  offices,  jail  and  other  public  buildings  at  the  seat  of 
justice,  the  appropriation  should  include  the  expense  necessary 
to  care  for  and  to  light  and  heat  the  halls  and  all  the  offices 
in  the  courthouse  that  have  been  set  aside  for,  and  are  used 
by,  the  county  officers  in  the  discharge  of  their  official  duties. 
Adair  Fiscal  Court  v.  Conover,  141  Ky.  743,  133  S.  W.  761. 

PUBLIC  CARRIER.— See  Common  Carrier. 

PUBLIC  CHARITY. — See  the  titles  CnARrrABLB  Uses,  and 
Purely  Public  CHARmr. 

PUBLIC  CORPORATIONS.— '*  Public  corporations  are  not 
voluntary  associations  at  all,  and  there  is  no  contractual 
relation  between  the  corporators  who  compose  them;  they  are 
merely  government  institutions,  created  by  law,  for  the  adminis- 
tration of  the  public  affairs  of  the  community."  Lambert  v. 
Board  Trustees  Public  Library,  151  Ky.  725,  152  S.  W.  802, 
quoting  from  Morawitz  on  Private  Corporations,  Sec.  3. 

A  corporation  created  under  a  general  law  for  the  manage- 
ment of  a  public  library  supported  by  taxation,  is,  in  no  sense, 
a  private  corporation;  it  is  a  public  corporation  existing  at 
the  will  of  the  Legislature.  Lambert  v.  Board  Trustees  Public 
Library,  151  Ky.  725,  152  S.  W.  802. 
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A  public  corporation  is  subject  to  legislative  control, 
without  any  reference  to  the  consent  of  the  persons  who 
control  it;  it  does  not  originate  in  contract,  while  a  private 
corporation  does  so  originate,  and  the  instrument  creating  a 
private  corporation  can  not  be  altered  or  amended  by  the 
lawmaking  power  without  the  consent  of  the  members  who 
compose  it,  unless  such  power  is  expressly  reserved.  On  the 
contrary,  public  corporations  are  mere  creatures  or  instru- 
mentalities of  the  State,  and  are  subject  to  governmental 
visitations  and  control,  and  their  property  is  not  taxable, 
while  that  of  a  private  corporation  is  taxable.  Lambert  v. 
Board  Trustees  Public  Library,  151  Ky.  725,  152  S.  W.  802. 

PUBLIC  COUNTY  ROAD.— An  indictment  under  Sec.  786, 
Ey.  Stats.,  which  alleges  that  defendant's  railroad  crossed  a 
public  highway  at  C.  station,  and  particularly  described  the 
highway  as  a  road  leading  from  what  was  known  as  a  certain 
State  road  and  known  as  the  **  Public  County  Road  No.  32," 
substantially  averred  that  the  railroad  was  crossed  at  the  place 
described  by  a  public  highway.  Ches.,  etc.  By.  Co.  v.  Com., 
43  S.  W.  445,  1&  R.  1345. 

PUBLIC  CROSSINGS.— To  constitute  a  public  crossing 
within  the  meaning  of  the  rule  requiring  trains  to  signal  upon 
approaching,  the  road  must  have  been  established  as  a  public 
road  in  the  manner  prescribed  by  the  statute,  or  must  have 
been  dedicated  to  the  public,  and  that  dedication  accepted  by 
the  County  Court  upon  its  records,  or  by  the  continued  use 
and  recognition  of  the  ground  as  a  public  highway  for  such  a 
length  of  time  as  would  imply  an  acceptance.  L.  &  N.  B.  Co. 
Y.  Survant,  96  Ky.  197,  16  R.  545,  16  R.  349. 

While  the  jury  failed  to  say  in  terms  that  the  place  where 
plaintiff  was  injured  was  a  crossing  in  public  use,  their  finding 
that  it  was  a  "crossing"  must  be  interpreted  to  mean  that 
it  was  used  as  such  by  the  public,  and  this  fact,  as  well  as 
the  additional  one  that  the  locality  was  one  where  people 
might  reasonably  be  expected  to  be  upon  or  crossing  the 
track,  made  it  the  duty  of  the  trainmen  to  keep  a  lookout  for 
such  persons.    L.  &  N.  B.  Co.  v.  Schuster,  10  R,  65. 
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PUBLIC  DITCH.— When  natural  drain  to  be  considered  a 
public  ditch  under  the  drainage  of  lands  Act.  See  Ey.  Stats. 
(1915),  Sec.  2380,  Subsec.  40.    See,  also,  Sec.  2412a. 

PUBLIC  DOCUMENT— Under  Ky.  Stats.,  Sees.  2725,  2739, 
reports  of  inspectors  of  mines  are  ofiBcial  '^ public  documents," 
and  properly  certified  copies  of  them  are  admissible  in  evidence. 
Renderson  Mimng  &  Mfg.  Co.  v.  Nicholson,  126  S.  W.  139. 

PUBLIC  DRINKING  CUPS.— Act  prohibiting  the  use  of 
public  drinking  cups.    Acts  1912,  Chap.  60. 

PUBLIC  DUES. — Taxes  levied  by  a  County  Court  to  pay 
a  subscription  of  the  county  in  aid  of  a  railroad  are  public 
dues  of  the  county  within  the  meaning  of  Sec.  3,  Art.  2,  Chap. 
26,  Rev.  Stats.,  and  the  sheriflf  and  his  sureties  in  this  county 
levy-bond  are  liable  therefor.  Anderson  v.  Thompson,  10 
Bush,  136. 

PUBLIC  DUTY. — The  maintenance  of  a  public  school  being 
a  public  duty  of  the  State,  and  not  purely  a  municipal 
purpose,  Act  March  24,  1908  (Laws  1908,  page  156,  Chap.  61), 
requiring  a  minimum  school  tax  rate  of  thirty-six  cents  for 
cities  of  the  second  class,  was  not  in  violation  of  Ky.  Constitu- 
tion, Sec.  181,  providing  that  the  General  Assembly  shall  not 
impose  taxes  for  the  purpose  of  any  municipal  corporation, 
but  may  by  general  laws  confer  on  the  proper  authorities 
thereof  power  to  assess  and  collect  taxes.  City  of  Louisville  v. 
Com,,  134  Ky.  488,  121  S.  W.  411. 

Public  duty  need  not  be  alleged  where  such  duty  is  imposed 
by  law.    L.  dt  P.  Caned  Co.  v.  Murphy,  9  Bush,  527. 

PUBLIC  GRAIN  ELEVATORS.— ''Public  grain  elevators, 
warehouses  and  granaries  in  this  Commonwealth  shall  embrace 
those  in  which  grain  is  stored,  inspected,  classified  and  sold." 
Ky.  Stats.  (1915),  Sec.  4781. 

PUBLIC  ENEMY. — Common  carriers  are  accountable  for 
goods  they  undertake  to  carry  unless  the  loss  or  damage  is 
occasioned  by  inevitable  accident,  termed  the  act  of  God,  or 
by  the  public  enemy;  from  this  rule  is  excepted  the  ordinary 
deterioration  of  goods  in  the  course  of  transportation  or  from 
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their  inherent  infirmity  or  tendency  to  decay.  Robertson  v. 
Kennedy,  2  Dana,  431;  HaU  v.  Bmfro,  3  Met.  54;  Bland  v. 
Adam  Express  Co.,  1  Duv.  233. 

John  Morgan's  command  of  Confederate  soldiers  constituted 
in  May,  1862,  a  public  enemy,  and  a  carrier  from  whom  money 
WHS  taken  by  them  is  not  liable  for  the  loss.  Blcmd  v.  Adams 
Express  Co.,  1  Duv.  233. 

PUBLIC    FUNCTION.— See   Governmental  Punctiok. 

PUBLIC  FUNDS.— Guardian  held  responsible  for  the  full 
amount  of  the  ward's  funds  invested  in  stock  in  the  Bank  of 
Kentucky.  Such  stock  is  not  ** public  funds"  in  the  sense  of 
those  terms  used  in  the  English  decisions.  Guardian  should 
act  not  only  in  good  faith,  but  vigilantly  for  the  interest  of 
his  ward.    Smith  v.  Smith,  7  J.  J.  M.  238. 

PUBLIC  GARAGE. — ^A  corporation,  acting  as  agent  of 
several  automobile  companies  and  operating  a  garage  for  its 
own  uae,  which  sells,  within  the  space  of  a  littte  over  a  year, 
four  automobiles  stored  in  its  garage,  and  which  were  not 
shipped  to  it  from  other  States  to  be  delivered  to  purchasers 
on  orders  previously  taken,  is  subject  to  the  provisions  of  an 
ordinance  imposing  a  license  tax  on  the  owner  or  operator  of 
a  public  garage  in  which  automobiles  or  similar  machines  are 
fcpt  in  storage  or  for  sale  or  rent.  Louisville  Lozier  Co.  v. 
City  af  LouisvUle,  159  Ky.  178,  166  S.  W.  767. 

PUBLIC  HALL.— ''A  'public  hall'  is  a  hall,  corridor  or 
passage-way  not  within  an  apartment."  Tenement  House 
Act-Cities  of  First  Class.    Ky.  Stats.  (1915),  Sec.  3037flr. 

PUBLIC  HIGHWAY.— An  alley  is  a  public  highway.  Black 
V.  Walker,  8  Ky.  Opin.  86. 

A  public  highway  may  be  created  by  a  parol  dedication. 
SM  V.  McLeod,  2  Met.  104.     See,  also,  Highways;  Streets. 

A  public  street  is  a  ''public  highway"  of  the  county,  in  a 
hroad  gense.    I.  C.  R.  Co.  v.  Smith,  133  Ky.  732. 

The  words  "public  highway,"  in  the  Motor  Vehicle  law  of 
IMO,  inelude  a  "street,"  where  the  highway  is  spoken  of  as 
^^  wiUiin  the  corporate  limits  of  a  town.  Forg^  v.  But- 
Hie,  167  Ky.  182,  188. 
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PUBLIC  NECESSITY.— Public  necessity,  being  superior  to 
individual  rights,  the  government  may  resume  the  possession 
of  property,  when  such  public  necessity  arises,  and  the  govern- 
ment alone  is  the  judge  of  this.  Hood  v.  Yowel,  3  Ky.  Opin. 
357. 

The  warranty  of  title  by  one  individual  to  another  can 
never  be  construed  as  warranting  against  the  superior  right 
of  the  Qovernment  to  resume  the  property  on  compensation 
when  the  public  necessity  shall  require,  because  the  rights  of 
the  purchaser  as  a  citizen  is  equally  involved  in  that  public 
necessity  with  the  warrantor  and  his  compensation  for  the 
deprivation  of  a  private  right  for  the  public  good  is  to  come 
from  the  Government.  The  right  to  blow  up  and  destroy  a 
house  in  a  town  or  city  to  prevent  the  spread  of  a  conflagra- 
tion is  a  legal  public  right,  residing  in  all  towns  and  cities 
as  a  public  necessity,  and  this  even  without  compensation, 
for  it  is  not  the  exercise  of  eminent  domain,  yet  this  would 
be  no  breach  of  warranty  of  title  by  a  vendor,  but  is  a  con- 
dition annexed  to  all  property  so  situatedl  Hood  v.  Yowelf 
3  Ky.  Opin.  357. 

PUBLIC  NUISANCE.— See  Nuisangb. 

PUBLIC  OFFENSE.— ''A  public  offense,  in  the  meaning  of 
this  Code,  is  any  act  or  omission  for  which  thie  law  has  prer 
scribed  a  punishment."    Crim.  Code,  Sec.  4. 

''Public  offenses  are  felonies  and  misdemeanors."  Grim. 
Code,  Sec.  5. 

One  who  fires  a  pistol  in  a  town  in  the  presence  of  a  deputy- 
sheriff  commits  a  public  offense,  for  which  he  may  be  arrested 
by  that  oflScer  without  a  warrant.  Hendrickson  v.  Com.,  81 
S.  W.  266,  26  E.  224. 

Where  policemen  had  been  detailed  at  a  polling  place  to 
preserve  order,  and  there  was  a  great  noise  and  confusion  in 
the  room  such  as  to  indicate  that  a  fight  was  on  or  imminent, 
and  some  one  cried  out  for  help,  such  a  state  of  facts  was  a 
''commission  of  a  public  offense  in  the  presence  of  the  peace 
oflScers"  in  the  meaning  of  the  Criminal  Code.  TFeowr  v. 
McOovem,  90  S.  W.  984,  28  R.  883. 

PUBLIC  OFFICE.— See  Oppicb. 
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PUBLIC  OFFICERS.— See,  also,  Officers. 

A  fireman  is  a  public  officer  within  the  meaning  of  the 
tenn  in  its  broadest  sense,  and  to  permit  him  to  assign  his 
salary  would  have  a  tendency  to  impair  his  efficiency.  He  is 
not  denied  this  right  because  he  is  a  public  officer,  but  because 
he  is  dischai^ng  a  public  service,  the  efficiency  of  which 
must  not  be  impaired.  Schmitt,  Auditor  of  City  of  Louisville 
V.  Dooling,  etc.,  145  Ky.  240,  140  S.  W.  197,  36  L.  R.  A. 
(N.S.)  881. 

The  term  ''public  officers,''  used  in  Sec.  12,  Art.  8,  Con- 
stitution, does  not  apply  to  any  officers  except  those  who  are 
paid  a  salary  out  of  the  public  treasury.  Perkins  v.  Auditor, 
79  Ky.  306,  2  R.  303. 

Judges  of  Criminal  Courts  and  the  vice-chancellor  of 
Louisville  Chancery  Court  are  public  officers  within  the  mean- 
ing of  Sec.  12,  Art.  8,  State  Constitution.  Perkins  v.  Auditor; 
Pope  V.  Auditor,  79  Ky.  306,  2  R.  303. 

An  officer  of  the  United  States  is  a  public  officer  within 
the  meaning  of  Civil  Code,  Sec.  63,  providing  that  an  action 
against  a  public  officer  for  an  act  done  by  him  in  virtue  or 
under  color  of  his  office,  or  for  neglect  of  official  duty,  must  be 
brought  in  the  county  where  the  cause  of  action  or  some 
part  thereof  arose.    Layne  v.  Sharp,  105  S.  W.  373,  32  R.  33. 

Ky.  Stats.,  Sec.  2705,  providing  that  "commissioned  officers, 
when  employed  in  active  service  with  troops  also  in  active 
service  under  order  of  the  Governor,  shall  receive  the  same 
pay  per  day  as  officers  of  corresponding  grades  of  the  United 
States  army,  the  same  to  be  paid  in  the  same  way  as  herein- 
before provided  with  reference  to  the  pay  of  officers  and 
enlisted  men,"  does  not  violate  Ky.  Constitution,  Sec.  235, 
which  declares:  "The  salaries  of  public  officers  shall  not  be 
changed  during  the  terms  for  which  they  are  elected."  James 
V.  Walker,  141  Ky.  88,  132  S.  W.  149. 

The  right  of  a  public  officer  to  the  compensation  of  his 
rfBce  is  incident  to  and  dependent  upon  his  right  and  title  to 
the  office.  If  he  is  ineligible  to  hold  office,  and  therefore 
without  title,  he  is  a  volunteer  and  can  not  recover  for  services. 
Planary,  County  Superintendent,  v.  Barrett,  146  Ky.  712,  143 
8.  W.  38. 
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Persons  employed  in  a  city  hall  in  managing  and  con- 
ducting the  affairs  of  the  municipality  are  public  oflScers, 
charged  with  the  performance  of  public  duties;  and  the  doc- 
trine of  respondeat  superior  does  not  apply  to  such  employ- 
ments. Schwalk's  Admr.  v.  City  of  Louisville,  135  Ky.  571, 
122  S.  W.  860,  25  L.  R.  A.  (N.S.)  88. 

PUBLIC  PLACES  ESTABLISHED  FOR  PUBLIC  PUR- 
POSES.— Public  parks,  maintained  without  gain,  are  not 
only  exempt  from  taxation,  but  may  be  created  and  maintained 
by  taxation,  they  being  public  places,  established  for  public 
purposes ;  and  the  right  of  a  city  to  support  by  taxation  public 
parks  rests  on  its  duty  to  maintain  the  public  health.  Board 
of  Park  Commissioners  v.  Prim,  127  Ky.  460,  105  S.  W.  948, 
32  E.  359. 

PUBLIC  PLACES  IN  THE  VICINITY  OF  THE  LAND.— 

Where  the  return  of  the  sheriff  shows  that  he  levied  the 
execution  on  four  tracts  of  land,  that  he  advertised  the  time, 
place,  and  terms  of  sale  at  the  courthouse  door  and  three 
other  public  places  in  the  vicinity  of  the  land  for  fifteen  days 
next  preceding  the  sale,  the  fact  that  a  small  tract  of  land 
intervened  between  some  of  the  tracts  sold  is  not  suflScient  to 
show  that  the  notices  were  not  placed  at  public  places  in  the 
vicinity  of  the  land.  Evidence  of  the  witnesses  that  they  did 
not  see  the  notice  is  of  no  value.  White  v.  Laurel  Lamd  Co,, 
82  S.  W.  571,  26  R.  775. 

PUBLIC  POLICY.— Public  policy  is  usually  understood  to 
be  "the  principles  under  which  the  freedom  of  contract  and 
private  dealing  is  restricted  by  law  for  the  good  of  the  com- 
munity.'' Thus  certain  classes  of  acts  are  said  to  be  ''against 
public  policy,"  and  the  law  refuses  to  enforce  or  recognize  them 
on  the  ground  that  they  have  a  mischievous  tendency,  so  as  to 
be  injurious  to  the  interests  of  the  State,  apart  from  illegality 
or  immorality.  Ballard  County  Bank's  Assignee  v.  JJ,  S,  Fidelity 
and  Guaranty  Co.,  150  Ky.  236,  150  S.  W.  1. 

The  public  policy  of  a  State  is  expressed  in  its  Constittuion 
and  statutes,  and  in  its  common  law  as  found  in  the  opinions 
of  its  court  of  last  resort.  If  the  Constitution  or  statutes  speak 
upon  a  subject,  the  public  policy  of  the  State  is  necessarily  fixed 
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to  that  extent.  And  when  the  Legislature  speaks  and  the  courts 
construe  that  declaration,  we  certainly  have  a  conclusive  rule 
as  tie  public  policy  of  the  State  upon  the  subject  thus  treated. 
We  can  not  agree  that  the  act  of  a  municipality  may  have  the 
sanction  of  the  law  and  yet  be  against  public  policy.  When 
the  Legislature  has* spoken,  we  can  not  look  to  general  expres- 
sions in  opinions  of  this  court  as  laying  down  a  rule  of  public 
poUc7  ^  opposition  to  that  contained  in  the  statute.  Oathright 
V.  Byllesby  &  Co,,  154  Ky.  106,  157  S.  W.  45. 

The  public  policy  of  this  State  is  necessarily  confined  to 
the  regulation  of  its  own  affairs  and  transactions  occurring 
within  its  sovereignty.  No  State  can  be  said  to  have  a  public 
policy  as  to  the  administration  of  justice,  or  as  to  the  service 
of  quasi  public  agencies,  or  as  to  contracts  made  with  respect 
thereto,  transpiring  wholly  abroad.  The  public  policy  of  a 
State  can  no  more  have  extra-territorial  effect  than  can  a 
statute  of  the  State.  Cleveland,  C,  C,  &  St.  L,  By,  Co.  v. 
Druien,  118  Ky.  247,  80  S.  W.  778,  26  E.  103,  66  L.  R.  A.  275. 

The  rule  that  it  would  be  against  public  policy  to  permit  an 
agent  or  broker  who  is  acting  for  both  parties  to  recover  com- 
pensation from  either  will  not  relieve  a  party  from  paying  the 
usual  compensation  who  places  his  property  in  the  hands  of 
the  agent  or  broker  for  sale  with  full  knowledge  of  the  fact  that 
he  is  at  that  time  acting  as  the  agent  or  broker  of  the  other 
party  to  whom  the  property  is  subsequently  sold.  lAoyd  v.  Col- 
ston,  5  Bush,  587 ;  Mullen  v.  Keetzleb,  7  Bush,  253 ;  Leathers  v. 
Canfidd,  117  Mich.  277,  45  L.  R.  A.  33;  McLure  v.  Luke,  154 
Fed.  Rep.  647,  24  L.  R.  A.  (N.S.)  659;  Cudgel  v.  Cook,  146 
Ky  439,  142  S.  W.  1014. 

The  mere  fact  that  the  law  of  another  State  differs  in  degree 
from  the  law  of  this  State  does  not  make  it  so  obnoxious  to  our 
laws  as  that  our  courts  will  not  enforce  it.  Our  courts  will  not 
recognize  the  existence  of  foreign  laws  that  are  obnoxious  to 
some  well-founded  rule  of  domestic  policy,  established  to  protect 
the  morals,  health,  safety  or  welfare  of  our  people.  Lee  v.  Bel- 
knap, 163  Ky.  418,  173  S.  W.  1129. 

"Much  has  been  written  on  the  subject  of  conflict  of  laws, 
and  the  books  are  full  of  cases  attempting  to  define  public  policy. 
It  is  entirely  probable  that  the  laws  in  each  of  the  forty-eight 
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States  in  the  Union  differ  as  to  the  descent  and  distribution  of 
estates,  and  it  would  be  extending  the  doctrine  of  public  policy 
to  unheard  of  and  impossible  limits  to  say  that  the  personal 
estate  of  a  deceased  inhabitant  of  another  State  that  was  found 
in  this  State  could  not  be  distributed  without  prejudice  to  the 
rights  of  domestic  creditors  according  to  the  law  of  the  domicile 
if  that  law  happened  to  be  different  from  our  law.  Noorum  v. 
Kemp,  a4  Md.  73,  6  Am.  Rep.  307 ;  Lee  v.  Bdkna/p,  163  Ky. 
418,  173  S.  W.  1129. 

Where  no  cause  for  a  divorce  is  shown  to  exist,  if  a  husband 
hires  his  wife  to  leave  him  she  can  not  recover  the  price  agreed 
to  be  paid  unless  there  was  some  other  cause  for  the  separation, 
for  this  would  be  against  public  policy.  Jones  v.  Jones'  Admr., 
9  Ky.  Opin.  287. 

''It  is  naked  assumption  to  say  that  any  matter  allowed  by 
the  Legislature  is  against  public  policy.  The  best  indications 
of  public  policy  are  to  be  found  in  the  enactments  of  the  Legis- 
lature. To  say  that  such  a  law  is  of  unusual  tendency  is  dis- 
respectful to  the  Legislature,  who,  no  doubt,  designed  to  pro- 
mote the  morals  and  health  of  the  citizens.  Whether  the  ordi- 
nance in  question  is  calculated  to  promote  the  object  is  a  ques- 
tion with  which  the  courts  have  no  concern  when  the  legislative 
will  have  been  plainly  expressed."  Oleason  v.  Weber,  155  Ky. 
431,  159  S.  W.  976. 

**  Whatever  is  contrary  to  public  policy  or  inimical  to  the 
public  interest  is  subject  to  the  police  power  of  the  State  and 
within  legislative  control,  and  in  the  exercise  of  such  power  the 
Legislature  is  vested  with  a  large  discretion,  which,  if  exercised 
hona  fide  for  the  protection  of  the  public,  is  beyx)nd  the  reach 
of  judicial  inquiry.  Oleason  v.  Weber,  155  Ky.  431,  159  S.  W. 
976,  quoting  from  L.  &  N.  B.  Co.  v.  Kentucky,  101  U.  S.  667. 

A  clause  in  a  contract,  between  an  attorney  and  his  client, 
providing  that  neither  party  shall  settle  the  claim  without  the 
presence  or  consent  of  the  other,  is  against  public  policy  and 
void.  Newport  Rolling  Mill  Co.  v.  Hall,  147  Ky.  598,  144  S.  W. 
760. 

An  indemnity  bond,  limiting  the  insurer's  liability  to  losses 
occurring  and  discovered  during  the  continuance  of  the  bond, 
or  any  renewal  thereof,  or  within  six  months  thereafter,  is  not 
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inralid  on  the  ground  that  it  fixes  a  period  of  limitation  within 
which  actions  for  fraud  or  mistake  may  be  brought,  different  from 
Sec.  2519,  Ky.  Stats.,  or  on  the  ground  that  it  is  against  the 
public  policy  of  the  State.  Bailard  County  Bank's  Assignee  v. 
P.  8,  Fidelity  and  Guaranty  Co.,  150  Ky.  236,  150  S.  W.  1. 

A  lease  granting  to  a  gd&  company  the  exclusive  right  to  con- 
strnct  pipe  lines  across  the  lessor's  land  is  void  as  against  public 
policy  in  so  far  as  it  excludes  others  from  crossing  the  tract. 
ColorOU  (6  Oas  Co.  v.  Framell,  128  Ky.  715,  109  S.  W.  328, 
33  R  98,  36  L.  R.  A.  (N.S.)  456. 

An  assignment  by  a  publie  officer  of  unearned  salary  is  void 
a»  against  public  policy.  Holt  v.  Thurman,  63  S.  W.  280,  23 
B.92. 

Payment  to  park  commissioners  in  consideration  of  location 
of  park  at  particular  place  is  not  void  as  against  public  policy. 
Meddis  v.  Board  of  Park  Commissioners,  42  S.  W.  98,  19  R.  »17. 

Salary  of  county  superintendent  not  attachable.  HeUhronm^ 
V.  Posey,  103  Ky.  462,  45  S.  W.  505,  20  R.  156. 

A  stipulation  by  a  mortgagor  to  pay  attorney's  fees  in  <^we 
nut  is  brought  to  foreclose  is  void  as  against  public  policy. 
Pryse  v.  People's  B.  L.  &  8.  Assn.,  41  S.  W.  574,  19  R.  752. 

A  stipulation  in  a  mortgage  executed  to  a  trustee  for  bond- 
holders that  the  trustee's  attorney's  fees  in  addition  to  the  debt 
shall  be  paid  out  of  the  proceeds  of  the  property  when  sold  is 
void  as  against  public  policy.  Ky.  Trust  Co.  v.  Third  National 
Bank,  50  S.  W.  43,  20  R.  1797. 

A  stipulation  in  a  mortgage  for  the  payment  out  of  the  mort- 
gaged property  of  an  attorney's  fee  to  the  trustee  named  in 
the  mortgage  is  void  as  against  public  policy.  So.  Warehouse 
*  Transfer  Co.  v.  Mechamcs  Trust  Co.,  56  S.  W.  162,  21 R.  1734. 

As  the  Constitution  provides  that  no  officer  except  the  Gover- 
nor shall  receive  a  greater  compensation  than  $5,000  per  annum, 
public  policy  demands  that  the  courts  refuse  to  require  any 
oflBcer  to  set  apart  any  part  of  his  salary  for  the  payment  of  his 
debts.  Dickinson  v.  Johnson,  61  S.  W.  267,  22  R.  1686,  54  L. 
R.  A.  566. 

It  has  always  been  against  the  public  policy  of  the  State  to 
confer  upon  a  corporation  the  power  to  hold  and  own  real  estate 
not  necessary  to  enable  it  to  carry  on  the  business  for  which  it 
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was  created.  German  Ins.  Co.  v.  Cam.,  141  Ky.  606,  133  S.  W, 
793. 

PUBLIC  PRINTING.— Sec.  247,  Ky.  Constitution,  providing 
that  all  public  printing  shall  be  performed  under  contract,  to 
be  given  to  the  lowest  responsible  bidder,  has  no  reference  to 
such  printing  as  is  contingent,  incidental,  or  casual,  as  the  print- 
ing of  the  proceedings  of  the  Gteneral  Assembly  from  day  to 
day  for  the  use  of  its  members.  Stone  v.  Dispatch  Pub.  Co.,  55 
S.  W.  725,  21  R.  1473. 

PUBLIC  PROPERTY  USED  FOR  PUBLIC  PURPOSES.— 

Where  a  waterworks  system  is  owned  and  operated  by  a  city 
for  the  benefit  of  its  inhabitants  and  the  net  income  therefrom 
is  applied  solely  to  public  purposes,  it  is  exempt  from  taxation 
under  Constitution,  Sec.  170,  providing  that  public  property 
used  for  public  purposes  shall  be  exempt  from  taxation,  although 
the  municipality  also  furnishes  water  to  neighboring  towns  and 
their  inhabitants  in  large  numbers.  District  of  Highlands  v. 
City  of  Covington,  164  Ky.  815,  176  S.  W.  192. 

A  city  waterworks  system  is  of  a  governmental  and  public 
nature,  and  is  exempt  from  taxation  under  Ey.  Constitution, 
Sec.  170,  providing  that  there  shall  be  exempt  from  taxation 
public  property  used  for  public  purposes.  Com,  v.  City  of  Cov- 
ington, 128  Ky.  36,  107  S.  W.  231,  32  R.  837,  14  L.  R.  A.  (N.S.) 
1214,  affirmed  by  Supreme  Court  of  U.  S.,  173  U.  S.  231. 

The  waterworks  system,  owned  and  operated  by  a  city  for  the 
benefit  of  its  inhabitants,  is  used  for  public  or  governmental 
purposes,  and  is  exempt  from  taxation,  under  Ky.  Constitution, 
Sec.  170,  exempting  from  taxation  public  property  used  for 
public  purposes.  Ryan  v.  City  of  Louisville,  133  Ky.  714,  118 
S.  W.  992. 

Under  Sec.  170,  Ky.  Constitution,  exempting  from  taxation 
** public  property  used  for  public  purposes,''  property  used  by 
a  city  supplying  water  and  gas  to  its  citizens  is  not  exempt. 
Negley  v.  City  of  Henderson,  55  S.  W.  554,  21  R.  1394. 

A  lot  owned  by  a  city  and  used  by  it  as  a  place  of  storage 
for  tools  is  not  exempt  from  taxation,  nothing  else  appearing.  Id. 

The  market  place  and  stalls  therein  owned  and  maintained 
by  a  city  where  gardeners  and  fresh-meat  venders  may  display 
their  goods  for  sale,  under  regulations  prescribed  by  the  city, 
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It  a  rental  charge  for  their  use  for  the  payment  of  the  expense 
of  maintenance,  are  exempt  from  taxation  by  the  State  under 
Ky.  Constitution,  Sec.  170,  exempting  from  taxation  public 
property  used  for  public  purposes.  City  of  Paducah  v.  Com., 
136  Ky.  232,  124  S.  W.  286. 

Where  a  city  sold  its  gas  plant  to  a  private  corporation, 
receiving  in  consideration  therefor  bonds,  such  bonds  are  sub- 
ject to  taxation  and  are  not  exempt  by  the  provisions  of  Sec. 
170  of  the  Constitution  and  by  Sec.  4026,  Ky.  Stats.,  because 
it  is  not  "public  property  used  for  public  purposes,"  which, 
by  the  provisions  of  the  Constitution,  is  exempt  from  taxation. 
Board  of  Coundlmen  v.  Com,,  82  S.  W.  1008,  26  R.  957. 

Sec.  170  of  the  Constitution  and  Sec.  4026  of  the  Ky.  Stats., 
enacted  in  pursuance  thereof,  providing  that  **  public  property 
nsed  for  public  purposes"  shall  be  exempt  from  taxation,  does 
not  apply  to  special  assessments.  City  of  Mt.  Sterling  v.  Mont- 
gmery  County,  152  Ky.  637,  153  S.  W.  952. 

PuMic  property  used  for  public  purposes,  in  the  absence  of 
express  constitutional  or  legislative  authority,  can  not  be  sold 
to  satisfy  a  debt  of  any  kind.  City  of  Mt  Sterling  v.  Mont- 
gomery County,  152  Ky.  637,  153  S.  W.  952. 

City  of  Covington  v.  Com.,  107  Ky.  680,  39  S.  W.  836,  19 
B.  105,  and  other  cases  which  have  followed  the  rule  therein 
announced,  as  to  the  meaning  of  the  words  **for  public 
purposes"  in  Ky.  Constitution,  Sec.  170,  are  overruled  in 
Board  of  CmncUmen  v.  Com.,  94  S.  W.  648,  29  R.  699. 

The  Supreme  Court  is  bound  by  the  construction  which  the 
Court  of  Appeals  has  placed  on  the  statutes  relating  to  exemp- 
tions of  property  used  for  ** public  purposes."  City  of  Coving- 
ion  V.  Kentucky,  173  U.  S.  231. 

Where  the  rents  received  by  a  city  for  its  wharf  purposes 
leased  to  various  persons  for  operation  of  such  business  estab- 
lishments as  receive  materials  and  ship  manufactured  products 
by  boat  are  turned  into  the  sinking  fund  for  payment  of  interest 
and  principal  of  the  bonded  indebtedness,  after  policing,  light- 
ing, and  repairing  the  property,  the  property  is  used  for  public 
purposes  within  Ky.  Constitution,  Sec.  170,  exempting  such 
property  from  taxation.  Com.  v.  City  of  LouisviUe,  133  Ky. 
845,  119  S.  W.  161, 
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PUBLIC  PURPOSES.— The  State  Fair  is  a  public  purpose, 
within  the  meaning  of  the  Constitution,  for  which  the  money 
of  the  State  may  be  appropriated  by  the  Legislature.  Ky.  Live 
Stock  Breeders'  Association  v.  Eager,  120  Ky.  133;  Zoeller  v. 
State  Board  of  Agriculture,  163  Ky.  446,  173  S.  W.  1143. 

Act  March  1,  1906  (Acts  1906,  page  25,  Chap.  10),  providing 
for  the  imposition  of  a  tax  on  dogs  to  create  a  fund  for  the 
remuneration  of  the  owners  of  sheep  for  losses  suffered  by  the. 
killing  of  their  sheep  by  dogs,  is  not  a  revenue  statute,  but  is  a 
police  regulation  for  the  keeping  and  ownership  of  dogs,  and 
therefore  such  statute  is  not  repugnant  to  Ky.  Constitution, 
Sec.  171,  providing  that  taxes  shall  not  be  levied  for  other  than 
public  purposes.  McOlone  v.  Womach,  129  Ky.  274,  111  S.  W. 
688,  33  R.  811,  864,  17  L.  R.  A.   (N.S.)   855. 

A  city  is  a  public  insftrumentality,  and  neither  its  charter 
nor  any  act  regulating  the  use  of  property  held  by  it  for  govern- 
mental or  public  purposes  is  a  contract,  within  the  meaning  of 
the  Constitution  of  the  United  States.  Covington  v.  Kentucky, 
173  U.  S.  231. 

If  the  public  have  the  right  to  the  use  of  a  road  upon  the 
same  terms  as  the  person  at  whose  instance  the  way  was  estab- 
lished, the  use  is  public.  Chesapeake  Stone  Co.  v.  Moreland, 
126  Ky.  666,  104  S.  W.  762,  31  R.  1075,  16  L.  R.  A.  (N.S.)  479. 

The  fact  that  the  citizens  of  a  county,  as  an  encouragement 
to  the  building  of  a  railroad,  agreed  to  furnish  the  right  of  way, 
did  not  militate  against  the  proposition  that  the  land  was  to  be 
obtained  for  a  public  purpose  and  was  necessary  therefor.  Shir- 
ley V.  So.  Ry.  vn  Ky.,  89  S.  W.  124,  28  R.  154. 

The  sprinkling  of  city  streets,  being  necessary  to  preserve 
the  public  health  and  comfort,  is  a  public  purpose,  and  hence 
an  ordinance  levying  a  tax  for  street  sprinkling  purposes  is 
not  unconstitutional,  under  Ky.  Constitution,  Sec.  171,  provid- 
ing that  taxes  shall  be  levied  and  collected  for  public  purposes 
only.  Maydu^ll  v.  City  of  Louisville,  116  Ky.  885,  76  S.  W. 
1091,  25  R.  1062,  63  L.  R.  A.  655. 

A  provision  in  the  charter  of  a  city  giving  it  general  authority 
to  tax  abutting  property  owners  with  the  cost  of  street  improve- 
ments does  not  authorize  it  to  tax  the  property  of  the  county 
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used  for  public  purposes.    City  of  Mt.  Sterling  v.  Montgomery 
County,  152  Ky.  637,  153  S.  W.  952. 

Acts  1906,  page  124,  Chap.  22,  See.  6,  provides  that  all  title 
proceeded  against  and  forfeited  to  the  Commonwealth,  and  not 
purchased  by  the  owner  under  Sec.  4,  is  thereby  vested  in  any 
person  who  has  had  adverse  possession  for  five  years  and  paid 
the  taxes.    Sec.  7  provides  that  all  title  vested  in  the  Common- 
wealth, and  not  purchased  back  under  Sec.  4,  nor  vested  in 
the  occupant  under  Sec.  6,  shall  be  sold  to  the  highest  bidder, 
and  out  of  the  money  so  realized  shall  be  paid  the  commissioner's 
fee  and  a  reasonable  attorney's  fee.    Held,  that  the  act  was  not 
in  violation  of  Ky.  Constitution,  Sec.  171,  that  taxes  shall  be 
levied  for  public  purposes  only,  on  the  ground  that  investing 
the  occupant  with  the  forfeited  title  shows  that  he  is  the  intended 
recipient  of  the  tax,  and  that  the  payment  of  a  part  of  the 
proceeds  to  the  oflScers  representing  the  State  is  also  a  provision 
for  their  private  purposes;  such  contention  confusing  the  tax 
levied  on  the  lands  and  the  disposition  thereof  after  forfeiture. 
Eastern  Ky.   Coal  Lands  Corporation  v.   Commonwealth,  127 
Ky.  667,  106  S.  W.  260,  108  S.  W.  1138,  32  R.  129,  33  R.  49. 
Sec.  171  of  the  Constitution  provides:    ''Taxes  shall  be  levied 
and  collected  for  public  purposes  only."    But  a  tax  is  levied 
for  public  purposes  where  the  money  is  used  to  pay  a  pension 
granted  in  consideration  of  public  services.    For  the  same  reason 
the  act  is  not  a  special  law.    Indigent  Confederate  soldiers  are 
placed  upon  a  different  footing  from  other  indigent  persons  in 
the  State  because  of  the  public  services  rendered  by  them.    Bos- 
wmih  V.  Harp,  154  Ky.  559,  157  S.  W.  1084. 

PUBLIC  RECORDS,— Under  the  Act  governing  cities  of 
the  first  class,  all  records  which  the  oflScers  of  the  city  are 
required  to  keep,  either  by  the  statute  or  by  valid  ordinances 
of  the  city,  are  public  records;  and  may  be  inspected  by  any 
person,  though  desiring  to  bring  suit  against  the  city ;  but  other 
papers,  though  kept  by  such  oflBcers,  are  not  subject  to  inspection 
by  the  public.  Barrickman  v.  Lyman,  155  Ky.  710,  160  S.  W. 
267. 

Where  the  interpretation  of  public  records  is  involved  and 
their  legal  eflfect  is  to  be  adjudged,  good  pleading  requires  either 
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that  the  records  should  be  set  forth  at  length  in  the  body  of 
the  pleading,  or  that  copies  of  them  should  be  filed.:  otherwise, 
the  courts  will  be  left  to  the  interpretation  of  such  records 
which  are  contained  in  the  conclusions  reached  by  the  pleader 
or  his  attorney.  City  of  Newport  v.  Lcmg,  155  Ky.  776,  160 
S.  W.  499. 

PUBLIC  ROADS. — *'A11  public  roads  heretofore  established 
by  the  several  County  Courts,  which  have  not  been  vacated 
according  to  law,  are  hereby  declared  to  be  public  roads,  with- 
out regard  to  any  informality  in  the  order  of  the  County  Court 
by  which  they  were  established.  A  public  road  shall  be  deemed 
to  include  necessary  culverts,  sluices,  drains,  ditches,  waterways, 
embankments,  retaining  walls,  and  ::j  bridges  having  a  span 
of  five  feet  or  less.''  Acts,  1914,  p.  338.  Ky.  Stats.  (1915), 
Sec.  4287. 

Where  the  records  of  the  County  Court  show  that  a  public 
road  was  established  in  1865,  and  maintained  by  the  appoint- 
ment of  overseers  and  hands  every  few  years  until  1905,  it  was 
a  public  road  in  the  meaning  of  the  law.  Big  Sandy  Ry.  Co. 
v.  Floyd  County,  125  Ky.  345,  101  S.  W.  354,  31  R.  17. 

An  allegation  in  the  indictment  that  the  road  in  question 
is  a  public  road  was  sufiScient  without  setting  forth  the  manner 
in  which  it  became  such.  A  conviction  for  a  common  nuisance 
for  obstructing  a  public  highway  may  be  had  where  it  is  proved 
that  the  public  road  or  highway  has  been  continuously  used  by 
the  traveling  public  as  a  public  road  as  a  matter  of  right  for 
more  than  fifteen  years  before  the  finding  of  the  indictment, 
although  it  may  not  have  been  formally  dedicated  or  accepted 
by  the  County  Court  as  a  public  county  road.  Com,  v.  Seals, 
119  S.  W.  813. 

One  may  be  guilty  of  obstructing  a  public  road  which  has 
been  continuously  used  by  the  public  as  a  matter  of  right  for 
more  than  fifteen  years,  though  the  road  has  not  been  formally 
dedicated  or  accepted.    Com.  v.  Seals,  119  S.  W.  813. 

Sec.  4302,  Ky.  Stats.,  is  as  follows:  ''The  owners  of  the 
stock  of  any  turnpike,  plank,  gravel  or  other  road  may,  at  any 
time,  surrender  to  the  Fiscal  Court  of  the  county  in  which  the 
road  is  situated,  the  right  to  use,  occupy,  repair  and  control  the 
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same  as  a  public  road,  and  thereupon  said  court  may  imme* 
diately  take  charge  of  said  road,  which  shall  become  a  part  of 
the  public  road  system  of  the  county."  Rotish  &  Co.  v.  Vance- 
Iwg  Turnpike  Co.,  151  Ky.  655,  152  S.  W.  768. 

A  turnpike  road  which  has  become  the  property  of  the  county 
under  the  present  statutes  stands  as  any  other  public  road  and 
may  be  discontinued  or  altered  as  any  other  public  road.  Che- 
nam  V.  CMins,  155  Ky.  312,  159  S.  W.  834. 

U  hiui  chemin  le  Bai.  This  phrase  is  used  in  Lexington  dk 
0.  B.  V.  Applegate,  8  Dana,  296. 

An  averment  that  the  defendant  **did  unlawfully  obstruct 
the  public  road"  leading  from  one  town  to  another,  naming 
the  towns,  is  not  an  averment  that  there  was  a  public  road 
leading  from  one  place  to  another,  which  was  obstructed.  L.  dk 
^.  R,  Co.  V.  Com.,  8  B.  521.    See,  also,  Highways. 

PUBLIC  SALE. — ^Where  a  power  of  attorney  appended  to 
each  of  certain  notes,  which  were  secured  by  lien  upon  certificates, 
authorized  a  public  or  private  sale  of  the  stock  certificates  with- 
out advertisement  or  notice,  but  by  dear  implication  precluded 
the  holder  of  the  notes  from  becoming  the  purchaser  at  a  private 
sale,  the  holder  becoming  the  purchaser  at  a  public  sale  should 
be  required  to  show  that  the  sale  was  fairly  made  according  to 
the  terms  of  the  contract  at  ** public  sale."  Perkins  v.  Apple- 
gate,  85  S.  W.  723,  27  R.  522. 

PUBLIC  SCHOOLS.— The  maintenance  of  public  schools 
is  a  State  question  done  in  the  exercise  of  the  State's  sovereign 
power,  and  where  the  State  authorized  the  application  of  public 
lands  to  build  an  academy  for  public  education,  and  subsequently 
let  the  town  sell  the  academy  and  lot  and  use  the  proceeds  in 
paving  its  streets,  the  Legislature  could  require  the  town  to 
reimburse  the  State  by  buying  another  lot  for  common  school 
purposes,  and  the  town  having  done  so  without  complaint,  its 
subsequent  holding  of  the  title,  as  required  by  the  Legislature, 
wag  a  naked  trust  which  the  Legislature  could  end  at  its  will, 
and  it  having  provided  by  Ky.  Stats.,  Sec.  4484,  that  the  title 
of  all  common  school  property  in  the  limits  of  a  graded  common 
school  district  organized  under  the  provisions  of  the  act  shall 
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be  vested  in  the  board  of  trustees  of  the  school  district,  and 
empowering  them  to  sell  the  same  if  they  should  think  it  best, 
the  trustees  could  convey  a  good  title  thereto  to  their  grantees. 
Jeffries  v.  Bocsrd  of  Trustees  of  Columbia  Oraded  Common 
School,  135  Ky.  488,  122  S.  W.  813. 

PUBLIC  SEMINARY-— The  testator,  by  designating  a  gen- 
eral object  of  charity — ^^*a  public  seminary" — must  be  under- 
stood as  intending  either  a  seminary  or  the  seminary  of  his 
county,  or  any  which  his  executors,  or  a  court  of  equity, 
in  the  exercise  of  a  sound  judicial  discretion,  should  select. 
Curling *s  Admrs.  v.  Curling's  Heirs,  8  Dana,  38. 

PUBLIC  SERVICE.— See,  also.  Public  Pubposes. 

The  Legislature  can  not  exempt  property  from  taxation  save 
in  consideration  of  public  service,  and  in  determining  what  con- 
stitutes a  public  service  the  true  test  is,  is  the  object  of  such  a 
character  that  the  municipality  in  the  exercise  of  a  govern- 
mental function  can  aid  it?  This  test  does  not  apply  to  educar 
tional,  religious,  and  benevolent  institutions,  the  property  of 
which  the  Legislature  may  exempt,  although  as  to  some  of  them 
a  tax  could  not  be  levied  for  their  support.  Lancaster  v.  Clay- 
ton, 86  Ky.  373,  9  R.  611. 

Whatever  directly*  promotes  individual  interest,  although  it 
may  also  tend  incidentally  to  the  public  welfare,  is  essentially  a 
private  object,  and  it  is  the  essential  character  of  the  object 
of  the  expenditure  and  not  the  degree  of  the  incidental  public 
benefit  which  must  determine  the  validity  of  the  tax.    Id, 

The  Legislature  can  not  exempt  property  from  taxation,  save 
in  consideration  of  public  services,  unless  it  be  of  a  benevolent 
or  charitable  character.  If  the  object  directly  promotes  indi- 
vidual interest  and  be  essentially  a  private  enterprise,  the  prop- 
erty can  not  be  exempted.  City  of  Henderson  v.  McCtUlagh, 
89  Ky.  448,  12  R.  77. 

An  orphan  asylum  renders  such  a  public  service  as  authorizes 
the  Legislature  to  exempt  its  property  from  taation.  Zable  v. 
Louisville  Baptist  Orphans*  Home,  92  Ky.  89,  13  R.  385. 

The  public  service  that  may  entitle  certain  individuals,  includ- 
ing  private   corporations,    to    privileges    and    immunities   not 
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enjoyed  by  the  public  generally,  is  a  public  service  that  carries 
with  it  some  measure  of  public  control  and  supervision,  and  the 
right  of  public  control  and  authority  must  precede  or  accom- 
pany the  grant  of  the  privilege  and  be  so  much  a  part  of  it  that 
the  privilege  can  not  be  exercised  v^ithout  incurring  the  responsi- 
bility and  liability  that  attaches  to  the  performance  of  public 
dnties.  In  short,  the  beneficiary  in  every  grant  of  special  priv- 
ileges most  be  in  some  degree  the  servant  of  the  public,  subject 
to  the  control  and  authority  of  some  public  agency.  LouisvUU 
By,  Co,  V.  Louisville  Fire  dk  Life  Pro.  A$sn,,  151  Ky.  644,  152 
8.  V.  799. 

A  tobacco  warehouse  company  does  not  perform  a  public 
semee  within  the  meaning  of  Sec.  4077,  Ky.  Stats.,  relating 
to  franchise  tax,  and  is  not  required  to  report  to  the  auditor. 
limisviOe  Tob.  Warehouse  Co.  v.  Com.,  106  Ky.  165,  49  S.  W. 
1069,  20  R.  1747. 

PUBLIC  STATE  HIGHWAYS.— System  of  pubUc  State 
highways  provided  for,  Acts  1914,  Chap.  86;  Ky.  Stats.  (1916), 
Sec  4356ti;/  Acts  1914,  Chap.  87;  **that  there  is  hereby  created 
a  system  of  public  State  highways,  which  shall  be  composed  and 
be  all  the  roads  to  which  State  aid  is  furnished."  Acts  1914, 
p.  442;  Ky.  Stats.  (1915),  Sec.  4356a;. 

PUBLIC  STATUTE.— A  statute  applicable  to  a  city  is  a 
poblic  statute  of  local  application,  and  it  is  not  necessary  to 
plead  it  a«  a  private  statute  is  required  by  the  Code  to  be  pleaded. 
City  of  Covington  v.  HoadUy,  83  Ky.  444,  7  R.  487. 

PUBLIC  STREET.— The  word  ** street"  used  in  an  ordi- 
nanee  signifies  a  public  thoroughfare  in  a  city  or  town,  and  the 
avennent  that  an  ordinance  has  been  passed  for  the  improvement 
of  a  named  street  is  sufficient,  without  adding  that  it  is  a  publi<5 
street   Boone  v.  Oleason,  10  Ky.  Opin.  254. 

PUBLIC  TRIAL.— The  constitutional  right  to  a  public  trial 
does  not  mean  that  all  of  the  public  who  desire  to  be  present 
AaU  have  opportunity  to  do  so,  or  that  the  trial  judge  may 
not  without  favor  or  discrimination  limit  the  spectators  to  the 
capacity  of  the  room  in  which  the  trial  is  had ;  and  where  the 
orderly  conduct  of  the  trial  requires  it  the  court  may  have 


Digitized  by  VjOOQIC 


PUBLIC  THOROUGH,   2756  PUBLIC  USE 

policemen  or  oflScers  stationed  at  convenient  places  to  preserve 
order  and  limit  admissions  to  the  court  room  to  persons  holding 
tickets  of  admission.  Wendling  v.  Com.,  143  Ky.  587,  137  S, 
W.  205. 

The  refusal  of  the  court  to  direct  the  sheriff  to  eHofW  all 
well-behaved  persons  to  enter  the  court  room  was  not  error 
where  it  does  not  appear  that  any  person  desiring  to  attend 
had  been  prevented  from  so  doing.  The  sheriff  may  adopt  the 
ticket  system.  Jackson  v.  Com.,  100  Ky.  239,  38  S.  W.  422, 
18  R.  795. 

PUBLIC  THOROUGHFARE.— A  public  thoroughfare  com- 
ing into  the  city  by  annexation  or  upon  its  organization  as  a 
city,  remains  a  public  thoroughfare,  and  the  old  maxim  **once 
a  highway  always  a  highway"  is  applied,  although  the  city  might 
not  formally  declare  it  to  be  a  public  thoroughfare,  or  exercise 
any  act  of  control  over  it.  City  of  Louisville  v.  Brewer,  72 
S.  W.  9,  24  R.  1671;  City  of  Oakdale  v.  Sanders'  Extx.,  155 
Ky.  352,  159  S.  W.  812. 

PUBLIC  USE. — ^Whether  a  particular  use  is  public  or 
not,  within  the  meaning  of  the  Constitution,  is  a  question  for 
the  judiciary.  Chesapeake  Stone  Co.  v.  Moreland,  126  Ky.  656, 
104  S.  W.  762,  31  R.  1075,  16  L.  R.  A.  (N.S.)  479. 

The  fact  that  the  public  would  be  benefited  in  the  sense  that 
the  enterprise  or  improvement  for  the  use  of  which  property 
is  taken  might  contribute  to  the  comfort  and  convenience  of  the 
public,  or  a  portion  thereof,  or  be  esteemed  necessary  for  their 
enjoyment,  does  not  constitute  a  public  use  of  such  property. 
Fitzpatrick  v.  Warden,  157  Ky.  95,  162  S.  W.  550. 

Under  Sec.  4348  of  the  Ky.  Stats.,  a  land  owner  can  not 
condemn  a  private  passway  so  as  to  allow  him  to  pass  from 
one  tract  of  land  to  another  tract  of  land  owned  by  him,  since 
such  a  proceeding  would  amount  to  the  taking  of  private  prop- 
erty for  a  private  purpose.  Fitzpatrick  v.  Warden,  157  Ky.  95, 
162  S.  W.  550. 

A  dedication  of  real  estate  to  a  public  use  may  be  made  by 
parol,  but  there  is  no  such  thing  as  a  parol  dedication  of  real 
estate  to  a  private  use;  and  a  railroad  is  a  private  institution 
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within  the  meaning  of  this  rule.  L.,  St.  L.  &  T.  P.  Ry,  Co.  v. 
Stephens,  96  Ky.  401,  16  R.  552,  14  R.  919. 

Necessity  and  a  public  use  must  in  all  cases  exist  as  a  con- 
dition precedent  to  the  right  to  enforce  condemnation,  and  the 
company  is  not  the  judge  of  the  necessity  or  character  of  use; 
both  belong  to  the  courts.  And  when  an  issue  is  made  the  com- 
pany must  show  both  affirmatively.  Treacy  v.  E,  L.  &  B.  8.  B. 
Co.,  80  Ky.  259.  3  R.  813. 

Such  uses  may  be  demanded  by  the  necessities  of  the  local 
public  as  to  authorize  the  taxing  of  private  property,  as  drain- 
age for  the  preservation  of  the  public  health  and  improvement 
of  highways ;  but  to  improve  a  particular  tract  of  land  in  order 
to  increase  its  value  or  lessen  expenditures  in  keeping  it  in 
repair,  or  to  enhance  the  convenience  of  the  owners,  can  not 
be  regarded  as  a  public  undertaking.  Scuffletown  Fence  Co.  v. 
MUUister,  12  Bush,  312. 

To  keep  drains,  ditches,  and  levees  in  repair,  is  as  much  a 
public  use,  as  the  original  construction,  and  there  is  no  consti- 
tutional objection  to  delegating  the  power  to  make  assessments 
for  this  purpose,  and  to  supervise,  the  ditches,  drains,  and 
leveeg,  to  the  board  of  drainage  commissioners,  as  the  authority 
must  be  invested  in  an  instrumentality  of  government  some- 
where.   Williams  v.  Wedding,  165  Ky.  363,  176  S.  W.  1176. 

Private  property  can  not  be  taken  for  private  purposes.  It 
is  only  when  the  taking  will  be  necessary  for  a  public  use  that 
the  power  of  eminent  domain  can  be  exercised.  Land  can  not 
be  condemned  to  enable  a  railroad  to  build  a  branch  from  its 
main  line  to  a  factory  or  business  enterprise  solely  for  the  con- 
Tenience  and  benefit  of  the  latter,  however  great  an  advantage 
the  branch  might  be  to  it.  Riley  v.  L.  H.  &  St.  L.  Ry.  Co.,  142 
Ky.  67,  133  S.  W.  971,  35  L.  R.  A.  (N.S.)  636. 

An  improvement  need  not  be  used  by  or  necessary  to  the 
use  of  the  public  generally,  or  any  considerable  number  thereof ; 
the  constitutional  requirement  will  be  satisfied  if  all  the  public 
desiring  to  use  it  have  the  right  to  do  so  upon  the  same  terms 
and  conditions,  although  only  a  few  may  choose  to  avail  them- 
selves of  the  opportunity.    Id. 
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Under  K7.  Stats.,  Sec.  2831,  conferring  on  cities  of  the  first 
class  power  to  condemn  land  for  municipal  purposes,  the  city 
was  authorized  to  condemn  a  street  extension  over  a  railroad's 
right  of  way,  though  the  railroad's  property  was  already  devoted 
to  public  use,  as  the  new  use  did  not  destroy  the  previous  use, 
but  both  might  be  enjoyed  together  without  unreasonable  impair- 
ment of  either.  L.  &  N.  B.  Co.  v.  City  of  Louisville,  131  Ky.  106, 
114  S.  W.  743,  24  L.  R.  A.  (N.S.)  1213. 

Where  a  new  public  use  will  destroy  the  previous  use  to 
which  the  property  was  devoted,  the  power  to  condemn  the 
property  for  such  new  use  must  be  conferred  in  express  terma 
and  strictly  followed,  but  general  authority  is  sufiScient  where 
the  new  use  will  not  destroy  or  interfere  with  the  original  use, 
except  incidentally.    Id, 

It  was  no  answer  to  a  city's  right  to  condemn  a  street  exten- 
sion over  a  railroad  right  of  way  that  such  additional  use  would 
entail  more  care  and  expense  on  the  part  of  the  railroad  in 
protecting  the  public.    Id. 

The  closing  of  an  alley  -was  for  a  public  use  where,  in  con- 
nection with  such  closing,  a  viaduct  was  constructed  furnishing 
a  safe  and  convenient  passageway  and  relieving  travelers  of  the 
dangers  incident  to  a  railroad  grade  crossing  in  the  alley,  and 
it  was  immaterial  that  the  railroads  desiring  the  use  of  the  alley 
closed  were  benefited  thereby.  Henderson  v.  City  of  Lexington, 
132  Ky.  390,  111  S.  W.  318,  33  B.  703,  22  L.  R.  A.  (N.S.)  20. 

PUBLIC  UTILITY.— It  is  a  question  for  the  jury  whether 
a  drainage  ditch  will  be  a  public  utility  and  a  benefit  to  the 
lands  of  the  parties.    Bennett  v.  Knott,  112  S.  W.  849. 

PUBLIC  WAREHOUSES.— '*  Public  grain  elevators,  ware- 
houses and  granaries  in  this  Commonwealth  shall  embrace  those 
in  which  grain  is  stored,  inspected,  classified  and  sold."  Ky. 
Stats.  (1915),  Sec.  4781. 

**A11  elevators  or  storehouses,  where  grain  or  other  property 
is  stored  for  a  compensation,  whether  the  property  stored  be 
kept  separate  or  not,  are  declared  to  be  public  warehouses.'* 
Ky.  Constitution  (1891),  Sec.  205. 
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PUBLIC  WAYS.— '*PubUc  ways,  as  used  in  this  Act  (Act 
relating  to  cities  of  the  first  class),  shall  mean  all  public  streets, 
alleys,  sidewalks,  roads,  lanes,  avenues,  highways  and  thorough- 
fares. Improvements,  as  applied  to  public  ways,  shall  mean 
all  work  and  material  used  upon  them  in  the  construction  and 
reconstruction  thereof,  and  shall  be  made  and  done  as  may  be 
prescribed  herein.  No  ground  laid  oflf  and  dedicated  as  a  street 
or  alley  by  the  owner  within  any  territory  heretofore  or  here- 
after annexed  to  the  city  shall  be  a  public  way  of  the  city  until 
the  dedication  by  the  owner  as  such  shall  have  been  accepted 
by  a  resolution  or  ordinance  of  the  general  council  recommended 
by  the  board  of  public  works.''    Ky.  Stats.  (1915),  Sec.  2832. 

When  property  in  a  city  is  divided  into  lots  fronting  on  an 
avenue,  the  purchasers  of  the  lots  are  entitled  to  the  avenue  as 
a  way,  but  the  city  is  not  responsible  for  the  condition  of  the 
avenue  unless  it  accepts  it  as  a  public  way.  Raines  v.  East  Ten- 
nessee Telephone  Co.,  150  Ky.  670,  150  S.  W.  830. 

A  private  way,  although  highly  improved  and,  in  appoint- 
ments, equipped  as  well  as  most  of  the  public  streets  of  the  city, 
can  not,  in  the  absence  of  evidence  of  its  dedication  to  the  public 
as  a  street,  and  its  acceptance  or  recognition  by  the  city  as 
such,  be  held  to  be  a  public  way  or  street.  Long  v.  Barber 
Asphalt  Paving  Co.,  151  Ky.  1,  151  S.  W.  6. 

Under  Ky.  Stats.,  Sec.  3490,  Subsec.  9 ;  Sees.  3560  and  3578, 
sewers  are  not  included  in  the  words  ** streets  or  public  ways," 
and  the  limitation  upon  the  cost  of  improving  streets  or  public 
ways  does  not  include  sewer  construction.  For  this  an  addi- 
tional charge  could  be  made  under  a  statute  authorizing  an 
aasesament  not  exceeding  one  dollar  per  front  foot  of  the  abut- 
ting property  for  the  construction  of  sewers.  City  of  Covington 
V.  Scklosser,  141  Ky.  838,  133  S.  W.  987. 

Ky.  Stats.,  Sec.  3096,  provides  for  the  construction  or  recon- 
struction of  the  streets,  alleys,  and  other  public  ways  and  side- 
walks of  cities  of  the  second  class,  and  stipulates  that  where 
original  construction  of  ** public  ways"  is  made  of  improved 
material  it  shall  be  at  the  exclusive  cost  of  the  owners,  and 
reconstruction  at  half  the  cost  of  the  owners,  the  cost  of  making 
sidewalks  to  be  apportioned  to  the  owners  and  paid  by  them. 
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Held,  that  abutting  owners  are  liable  for  the  whole  cost  of 
original  or  reconstruction  of  sidewalks.  Mudge  v.  Walker,  90 
S.  W.  1046,  28  R.  996. 

Definition  of  ** Public  Ways"  in  charter  of  cities  of  the  fourth 
class.    Ky.  Stats.,  Sees.  3560,  3561. 

PUBLICATION.— When  the  governor  ofiScially  signs  a 
proclamation  offering  a  reward  for  the  apprehension,  etc.,  of  a 
fugitive  from  justice,  and  it  is  entered  on  the  executive  journal, 
the  offer  is  complete  without  further  publication.  Auditor  v. 
Ballard,  9  Bush,  573. 

**  Publication  by  the  author  is  circulation  before  the  public 
eye  by  printing  or  multiplied  copies  in  writing.  The  like 
publicity  by  the  act  of  the  recipient  would  be  an  infringement 
of  the  author's  exclusive  right,  which  he  may  prevent  by 
injunction.  Publication  is  the  same  thing  in  kind,  whether 
by  the  author  or  the  recipient,  and  consequently  the  recipient 
may  read  the  letters  to  a  friend  or  deposit  them  for  safe- 
keeping without  violating  the  author's  right  of  publication." 
Grigshy  v.  Breckinridge,  2  Bush,  488. 

The  Constitution  providing  that  the  Secretary  of  State  shall 
cause  a  proposed  amendment  and  the  time  that  the  same  is  to 
be  voted  upon,  to  be  published  at  least  ninety  days  before  the 
vote  is  to  be  taken  thereon,  in  such  manner  as  may  be  prescribed 
by  law,  and  the  statute  requiring  the  notice  to  be  given  by  a 
publication  in  two  newspapers  of  general  circulation  in  the 
State  at  least  ninety  days  before  the  election,  the  publication 
of  a  notice  by  the  Secretary  of  State  sixty  days  before  the  elec- 
tion is  insuflBcient,  and  the  proposed  amendment  is  not  legally 
adopted,  although  a  majority  of  those  voting  on  the  question, 
voted  for  it,  and  there  were  publications  by  private  persons 
calling  attention  to  the  proposed  amendment.  James  B.  Jfc 
Creary  v.  Speer,  156  Ky.  783,  162  S.  W.  99. 

It  is  not  sufficient  to  aver  that  **the  publication  was  made 
according  to  law."    Dunn  v.  Oerma/n  Security  Bank,  5  R.  778. 

Orders  of  warning  have  taken  the  place  of  orders  of  publica- 
tion.   Brownfield  v.  Dyer,  7  Bush,  507. 

Publication  of  libel  or  slander,  see  LmsL,  Slandsb. 
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PUBLICATION  OF  ORDINANCE.— Under  Ky,  Stats.,  Sees. 
3567  and  3487,  the  publication  is  required  to  be  made  before 
the  ordinance  ''shall  take  effect";  the  provision  as  to  the  pub- 
lication of  the  ordinance  ''as  first  passed"  applies  when  the 
ordinance  is  passed  at  two  meetings  of  the  council;  it  does  not 
apply  to  the  state  of  case  excepted  out  of  the  rule  by  the  words 
* 'unless  said  improvement  is  ordered  by  said  board  of  council 
without  petition  from  the  property  holders,  etc."  This  clause  of 
the  sentence  is  parenthetical.  The  statute  does  not  mean  that 
an  ordinance  must  be  published  as  first  passed  and  that  then 
it  will  take  effect  after  its  second  passage  without  further  pub- 
lication.   City  of  Laionia  v.  Hedger,  100  S.  W.  267,  30  R.  1091. 

An  averment  in  a  pleading  that  the  ordinances  set  forth 
**were  in  all  respects  published  as  required  by  law"  is  now 
insufficient.  Such  allegation  would  have  been  sufficient  under 
the  Code  of  1851.    Orm^by  v.  LouisvUle,  79  Ky.  197,  2  R.  66,  297. 

The  publication  of  an  ordinance  of  the  City  of  Louisville  on 
Sunday  being  illegal,  is  not  a  compliance  with  the  charter 
requiring  the  publication  of  ordinances.  Brannin  v.  City  of 
Louisville,  2  R.  384. 

In  to>wns  of  the  fifth  class  an  ordinance  published  by  being 
posted  in  three  public  places  in  the  town  is  valid  and  in  force. 
City  of  BardweU  v.  Tegethoff,  148  Ky.  545, 146  S.  W.  1093. 

The  publication  of  an  ordinance  for  street  improvements  on 
Sunday,  and  on  no  other  day,  is  not  such  a  publication  as  the 
charter  of  the  City  of  Louisville  requires.  Preston  v.  Roberts^ 
5  R.  57. 

Although  Ky.  Stats.,  Sec.  3638,  requires  that  all  ordinances 
be  published,  it  does  not  follow  that  it  would  devolve  upon  the 
city,  when  its  tax  levy  ordinances  are  called  in  question,  to  prove 
that  they  had  been  published.  The  presumption  of  law  that 
public  officers  have  done  their  duty  applies,  and  it  is  upon  the 
one  attacking  the  ordinance  to  show  affirmatively  and  satis- 
factorily that  it  has  not  been  published.  Muir's  Admrs.  v.  City 
of  Bardstown,  120  Ky.  739,  87  S.  W.  1096,  27  R.  1150. 

PUBLICATION  OF  WILL— Publication,  when  spoken  of  a 
wiD,  signifies  that  a  testator  has  done  some  act  from  which  it 
can  be  concluded  that  he  intended  the  instrument  to  operate  as 
a  will.    Porter  v.  Ford,  82  Ky.  IM,  6  R.  60. 
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To  constitute  a  valid  publication  of  a  will  there  must  be: 
(1)  A  signing  by  the  testator;  (2)  attesting  by  two  competent 
witnesses;  (3)  subscribing  by  the  witnesses  in  the  testator's 
presence.    Sivifi  v.  Wiley,  1  B.  M.  118. 

A  substantial  rather  than  a  literal  compliance  with  the  statute 
in  regard  to  the  publication  and  attestation  of  wills  is  demanded, 
and  if  its  object  and  intent  is  reached  without  a  violation  of  its 
express  language,  that  is  all  that  is  required.  Porter  v.  Ford, 
82  Ky.  191,  6  R.  60. 

After  a  testator's  name  had  been  subscribed  to  the  writing, 
he  acknowledged  it  to  be  his  will  in  the  presence  of  two  wit- 
nesses who  subscribed  as  such ;  the  testator  then  made  his  mark. 
Held,  to  be  a  sufScient  publication;  the  mark  was  unnecessary. 
Sechrest  v.  Edwards,  4  Met.  166. 

PUFFER- — If  at  an  auction  a  puflfer  is  employed,  by  whom 
the  property  sold  is  run  up  to  an  unreasonable  price,  the  fraud 
can  not  be  inquired  into  in  an  action  for  the  sale-money;  an 
action  on  the  case  or  bill  in  equity  is  the  appropriate  remedy; 
the  consideration  has  not  completely  failed.  Millar  v.  Campbell, 
3  Mar.  526.  But  now  the  defendant  may  set  forth  as  many 
grounds  of  defense,  legal  or  equitable,  as  he  shall  have.  Civil 
Code,  Sec.  95. 

PUIS  DARREIN  CONTINUANCE.— A  plea  introducing 
matter  which  has  arisen  or  come,  to  the  knowledge  of  the 
pleader,  since  the  last  adjournment,  or  after  defendant  had 
delivered  his  plea.    Cochran's  Law  Lexicon. 

Former  plea  in  abatement  or  bar  no  objection  to  filing  another 
alleging  new  matter  since  the  last  continuance.  But  where  the 
matter  might  have  been  pleaded  at  first,  or  where  it  existed 
before  the  last  continuance,  it  is  not  available  at  a  subsequent 
term.    Oaines  v.  Conn,  2  Dana,  231. 

The  language  of  the  plea  puis  darrein  contintmnce  ought  not 
to  be  actio  non,  but  that  ''plan tiff  ought  not  further  to  maintain 
his  action.**    McOowan  v.  Hoy,  4  J.  J.  M.  225. 

PUNCTUATION. — Punctuation  is  a  most  fallible  standard 
by  which  to  interpret  a  writing.  It  may  be  resorted  to  when 
all  other  means  fail.  But  the  court  will  first  take  the  instru- 
ment by  its  four  comers,  in  order  to  ascertain  its  true  meaning. 
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If  that  is  apparent  upon  judicially  inspecting  the  whole,  the 
punctuation  will  not  be  suffered  to  change  it.  Mitchell  v.  South- 
ern Ry.  Co.,  124  Ky.  151,  74  S.  W.  216,  24  R.  2388. 

Where  the  fair  intent  of  an  indictment,  instrument,  or  con- 
tract can  be  gathered  from  the  whole  text,  it  will  not  be  vitiated 
because  of  bad  spelling,  false  grammar,  or  erroneous  punctua- 
tion.   GaUher  v.  Com.,  91  S.  W.  1124,  28  R.  1345. 

In  construing  a  will  the  court  will  not  be  governed  by  the 
punctuation  marks  alone,  and  will  disregard  the  punctuation, 
where,  upon  the  whole  bUl,  the  punctuation  is  evidently  in  error. 
McElwain  v.  McElwam's  Guardian,  153  Ky.  696,  156  S.  W.  381. 

Every  word  in  a  deed  should,  if  possible,  have  its  proper 
effect,  and  the  court  will,  in  construing  a  deed,  punctuate  the 
instrument  so  as  to  give  effect  to  all  of  the  words ;  but  the  court 
will  not  add  or  interpolate  words  unless  there  is  some  reason 
shown  why  it  should  be  done.    Churchill  v.  Reamer,  8  Bush,  260. 

The  act  relating  to  corporations  (Acts  1891-92-93,  page  627, 
Chap.  171,  Sec.  39),  required  all  corporations  to  have  ** incor- 
porated" placed  on  their  places  of  business,  and  also  on  all 
printed  and  advertising  matter  used.  The  act,  as  amended  by 
Ky.  Stats.,  Sec.  576  (Acts  1891-92-93,  page  1259,  Chap.  243), 
provides  that  every  corporation  shall  on  its  principal  place  or 
places  of  business  have  printed  or  painted  its  name,  and  there- 
under the  word  *'  'incorporated.'  And  immediately  under  the 
name"  on  all  printed  or  advertising  matter  **used  by  such  cor- 
poration, except  railroad  .  .  .  trust  .  .  .  insurance 
companies,  banks,  and  building  and  loan  associations  shall 
appear'-  the  word  "incorporated."  In  the  original  aet  there 
was  a  semicolon  between  the  words  ''incorporated"  and  "and," 
instead  of  a  period,  as  used  in  Sec.  576.  Held,  under  the  rule 
that  in  construing  a  statute  the  legislative  intent  must  be  con- 
sidered, and  Ky.  Stats.,  Sec.  459,  requiring  statutes  to  be  con- 
strued to  effect  the  legislative  intent,  the  Legislature  intended 
to  exempt  railroad,  trust,  and  insurance  companies,  banks,  and 
building  and  loan  associations  from  the  operation  of  the  entire 
Sec.  576,  and  not  merely  from  the  requirement  as  to  printed  and 
advertising  matter;  the  error  in  punctuating  the  section  with  a 
period,  instead  of  a  semicolon,  not  changing  the  legislative 
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intent.    Mecha/nics  &  Farmers  Sav.  Bank  v.  Com.,  128  Ky.  190, 
108  S.  W.  263,  32  R.  1022. 

Assignment  on  a  note  past  due  read  as  follows:  ''Pay  S. 
after  October  1,  1834.  I  will  be  responsible  if  the  money  can't 
be  made  of  H.,  interest  excepted,  until  this  day  November  30, 
1883."  Held,  that  the  punctuation  determined  the  meaning, 
and  that  assignee  had  no  right  to  action  against  the  obligor  until 
after  October  1,  1834.    Haney  v.  Sangston,  3  Dana,  246. 

PUNISHMENT. — See,  also,  Ceuel  Punishment;  Jeopardy; 
Penaitty. 

'^ Punishment  is  defined  in  12  Cyc.  953,  as  'pain,  suffering, 
loss,  confinement,  or  other  penalty  inflicted  on  a  person  for  a 
crime  or  offense  by  the  authority  to  which  the  offender  is  subject ; 
a  penalty  imposed  in  the  enforcement  or  application  of  law.'  '* 
Mclntyre  v.  Com,,  154  Ky.  149,  156  S.  W.  1058. 

Deprivation  of  right  to  hold  office  is  a  punishment,  and  the 
provision  in  Sec.  20,  Art.  8,  of  the  Constitution,  for  depriving 
persons  guilty  of  dueling  of  the  right  to  hold  office,  was  intended 
as  a  punishment.    Com.  v.  Jones,  10  Bush,  728. 

Punishment  of  offender  under  indictment  and  also  in  a  civil 
action  is  not  punishing  him  twice  for  the  same  offense.  Com.  v. 
Avery,  14  Bush,  625. 

The  substitution  of  the  word  ** penitentiary"  for  the  word 
** punishment"  in  a  verdict,  immediately  after  the  jury  was 
discharged,  was  not  error;  the  verdict  being  reread,  and  the 
jury  polled.  Taggari  v.  Com,,  104  Ky.  301,  46  S.  W.  674,  20 
E.  493. 

Deprivation  of  right  to  vote  is  a  punishment  Burkett  v. 
MoCarty,  10  Bush,  759. 

Expatriation  is  a  heavy  punishment,  which  can  only  be 
inflicted  upon  judicial  conviction.  Burkett  v.  MoCarty,  10 
Bush,  759. 

The  correction  and  restraint  imposed  upon  a  wayward  child 
in  an  effort  to  better  its  condition  and  improve  its  habits  and 
morals,  so  as  to  fit  it  for  good  citizenship,  is  not  a  punishment 
but  rather  a  protection ;  and  the  proceedings  looking  to  this  end 
are  not  criminal  in  their  nature.  Marlowe  v.  Com.,  142  Ky.  106, 
133  S.  W.  1137. 
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Ky.  Stats.,  Sec.  1136,  declaring  that  in  every  case  the  jury 
must  fix  by  their  verdict  the  punishment  to  'be  inflicted  within 
the  period,  or  amount,  prescribed  by  law,  applies  to  double 
punishment,  inflicted  because  of  former  convictions  of  felony 
authorized  by  Sec.  1130.  In  re  Clmnnels,  131  Ky.  737,  100  S. 
W.  214,  30  R.  1248. 

Prior  to  the  Criminal  Code  when  one  was  convicted  of  two 
crimes,  and  the  punishment  fixed  at  confinement  in  the  peni- 
tentiary for  the  same  length  of  time  in  each  case,  and  sentenced 
by  the  court  to  be  confined  in  the  penitentiary  the  specified 
length  of  time  **upon  each  indictment,"  both  terms  commenced 
and  ended  at  the  same  time.  James  v.  Ward,  2  Met.  272.  But 
now  in  such  case  the  judgment  shall  be  so  rendered  that  the 
punishment  in  one  case  shall  commence  after  the  termination 
of  it  m  the  other. 

Confinement  in  the  penitentiary  and  exclusion  from  suffrage 
and  oflSce  as  a  punishment  for  ** setting  up,'*  etc.,  **a  game  of 
cards,'*  etc.,  is  not  such  a  severe  penalty  for  that  offense  that 
the  court  can  declare  the  statute  imposing  it  unconstitutional 
as  prescribing  **a  cruel  punishment."  Harper  v.  Com.,  93  Ky. 
290,  14  R.  163.    See,  also.  As  a  Punishment;  Cruel  Punish- 

HBNT. 

Double  Punishment.  One  who  is  fined  in  a  criminal  court 
for  an  assault  and  battery  can  not  escape  civil  liability  for  the 
aame  assault  on  the  ground  that  it  subjects  him  to  double  punish- 
ment. Doerhoefer  v.  Sheumaker,  123  Ky.  646,  97  S.  W.  7, 
29  R.  1193. 

Act  March  11,  1902,  Sec.  3  CActs  1902,  p.  42,  Chap.  14), 
providing  that  on  the  second  or  any  subsequent  conviction,  for 
a  violation  of  the  local  option  law  the  court  shall  require  the 
defendant  to  execute  a  bond  for  his  ''good  behavior"  for  twelve 
months,  is  not  void  for  uncertainty  because  of  the  use  of  the 
phrase  **good  behavior.''  Hyser  v.  Com.,  116  Ky.  410,  76  S. 
W.  174,  25  R.  608. 

The  section  is  not  unconstitutional  as  imposing  double  pun- 
ishment, the  requirement  of  the  giving  of  the  bond,  if  regarded 
as  a  punishment,  being  not  for  the  former  offense,  but  such 
former  offenses  merely  aggravating  the  last  offense,  and  the 
provision  being  merely  declaratory  of  the  common  law.    Id. 
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E^.  Stats.,  Sec.  25576,  Subsec.  3,  authorizing  bond  for  good 
behavior  to  be  required  of  a  person  who  has  been  convicted  more 
than  once  of  violating  the  local  option  law,  is  a  valid  exercise 
of  the  police  power,  and  is  not  unconstitutional  as  allowing 
double  punishment.    Allen  v.  Com.,  140  Ky.  302,  131  S.  W.  6. 

In  order  to  double  the  punishment  for  a  second  conviction 
of  felony  under  Ky.  Stats.,  Sec.  1130,  it  is  not  necessary  that 
the  verdict  of  the  jury  should  show  that  there  had  been  a  former 
conviction.    Lucas  v.  Com.,  142  Ky.  416,  134  S.  W.  456. 

PUNITIVE  DAMAGES. — Punitive  damages  may  be  recovered 
for  gross  negligence.  Chesapeake  &  0.  By.  Co.  v.  Dodge,  66 
S.  W.  606,  23  R.  1959;  L.  £  N.  R.  Co.  v.  Smith,  135  Ky.  462, 
122  S.  W.  806;  L.  (&  N.  R.  Co.  v.  Eaden,  93  S.  W.  7,  29  R.  366, 
6  L.  R.  A.  (N.S.)  581;  L.'cfe  N.  R.  Co.  v.  Lynch,  137  Ky.  696, 
126  S.  W.  362. 

Not  recoverable  for  anything  less  than  gross  negligence,  ffen- 
dersan  City  Ry.  Co.  v.  Lockett,  98  S.  W.  303,  30  R.  321;  7.  C. 
R.  Co,  V.  Lence,  100  S.  W.  215,  30  R.  988. 

Punitive  damages  are  allowed  for  personal  injuries  only 
where  the  injury  is  malicious  or  wanton,  or  the  negligence  is 
gross.  The  act  must  partake  of  a  criminal  or  willful  nature. 
8.  C.  &  C.  St.  Ry.  Co.  v.  Barr,  147  Ky.  549,  144  S.  W.  755. 

Punitive  damages  are  recoverable  in  an  action  for  negligence 
only  where  the  negligence  manifests  a  wanton  disregard  of  the 
lives  or  safety  of  others,  or  is  willful  or  malicious.  Naiianal 
Casket  Co.  v.  Potvar,  137  Ky.  156,  125  S.  W.  279. 

Punitive  damages  are  recoverable  only  where  the  defendant 
has  acted  wantonly  or  recklessly  or  oppressively,  or  with  such 
malice  as  implies  a  spirit  of  mischief  or  criminal  indifference 
to  civil  obligations.  L.  cfe  N.  R.  Co.  v.  WUkins,  143  Ky.  572, 
336  S.  W.  1023. 

Punitive  damages  are  recoverable  against  a  railroad  com- 
pany where  its  servants,  even  by  unaccountable  forgetfulness, 
run  their  train  counter  to  an  approaching  regular  scheduled 
train,  which  had  the  right  of  way,  thus  causing  a  head-on  col- 
lision; the  forgetfulness  of  the  trainmen  being  reckless  negli- 
gence. C.  (&  0.  Ry.  Co.  V.  Johns'  Admx.,  155  Ky.  264,  159  S. 
W.  822. 
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"Punitive  damages  are  allowed,  not  as  a  compensation  for 
injury,  but  as  a  punishment  for  a  wrong,  willfully  and  mali- 
ciously done."     Shields'  Admr,  v.  Rowland,  151  Ky.  140. 

An  intentional  wrong  not  necessary  to  authorize  such  dam- 
ages.  Id. 

Panitive  damages,  allowable  in  case  of  gross  negligence,  may 
be  allowed  for  omission  as  well  as  commission.  L.  &  N.  R.  Co. 
V.  Both,  130  Ky.  759,  114  S.  W.  264. 

Punitive  damages  are  not  recoverable  for  a  mere  breach  of 
contract.  Cumberland  Tel.  &  Tel.  Co.  v.  Cartwright's  Creek 
Td.  Co.,  128  Ky.  395,  108  S.  W.  875.  32  R.  1357. 

The  plaintiff  in  an  action  under  Sec.  68,  Ky.  Stats.,  is  entitled 
to  recover  punitive  damages  if  it  is  alleged  and  proved  that  the 
dangerous  character  of  the  dog  was  known  to  the  defendant 
prior  to  the  injury.  Dillehay  v.  Rickey,  69  S.  W.  1095,  24 
R.760. 

Punitive  damages  held  not  recoverable  for  wrongfully  dis- 
connecting a  telephone.  Cumberland  Tel.  &  Tel.  Co,  v.  Hendon, 
114  Ky.  501,  71  S.  W.  435,  24  R.  1271,  60  L.  R.  A.  849. 

In  an  action  to  recover  damages  for  wrongful  refusal  of  a 
bank  to  honor  a  check,  it  was  error  to  give  an  instruction 
authorizing  the  jury  to  award  punitive  damages,  there  being 
nothing  to  indicate  actual  malice,  oppression,  or  bad  motive. 
American  Nat.  Bank  v.  Morey,  113  Ky.  857,  69  S.  W.  759,  24 
R.658. 

Where  a  punitive  damage  instruction  is  given,  tae  court 
Aould  tell  the  jury  that  it  is  within  their  discretion  to  allow 
such  damages.  I.  C.  R.  Co.  v.  Houchins,  121  Ky.  526,  89  S.  W. 
530,28  R.  499, 1  L.  R.  A.  (N.S.)  375;  C.  &  0.  Ry.  Co.  v.  Conley, 
136  Ky.  601,  124  S.  W.  861. 

The  objection  to  an  instruction  on  punitive  damages  that 
the  words  "or  may  not''  should  have  been  inserted  after  the 
words  **then  you  may,"  in  the  clause  allowing  an  award  of 
such  damages,  is  too  technical  for  consideration.  L.  &  N.  R. 
C.  v.  Smith,  135  Ky.  462,  122  S.  W.  806. 

An  instruction  which  tells  the  jury  that  they  may  find  puni- 
tive damages,  is,  in  effect  and  substance,  an  instruction  that 
they  may,  in  their  discretion,  find  punitive  damages,  and  is  not 
cmmeous  because  it  fails  to  expressly  say  that  such  a  finding 
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may  be  within  their  discretion.  C,  N.  0.  cfe  T.  P.  By.  Co.  v. 
Ackerman,  148  Ky.  435,  146  S.  W.  1113. 

Whether  there  is  any  evidence  in  a  given  ease  to  justify  the 
assessment  by  the  jary  of  exemplary  damages  is  for  the  determi- 
nation of  the  court.  Southern  Ry.  in  Ky.  v.  Hawkins,  89  S.  W. 
258,  28  R.  364;  Southern  Ry.  in  Ky.  v.  Goddard,  89  S.  W.  675, 
28  R.  523;  Lex,  R.  Co.  v.  Fain,  80  S.  W.  463,  25  R.  2243;  SeUor 
V.  C.  &  0.  Ry.  Co.,  148  Ky.  39, 145  S.  W.  1133. 

An  instruction  in  a  personal  injury  case  permitting  an  award 
of  punitive  damages  without  requiring,  as  a  condition  precedent^ 
a  finding  of  gross  negligence,  is  erroneous.  L.  d  N.  R.  Co.  v. 
Hall,  115  Ky.  567,  74  S.  W.  280,  24  R.  2487. 

An  instruction  on  punitive  damages  should  not  be  given, 
unless  there  is  gross  negligence,  or  a  wanton  disregard  of  the 
safety  of  others ;  but,  where  all  the  evidence  shows,  without  any 
contradiction,  that  the  defendant  was  guilty  of  gross  negligence, 
the  court  may  properly  assume  that  fact  to  be  established,  and 
instruct  the  jury  accordingly.  C,  N.  0.  &  T.  P.  Ry.  v.  Acker- 
man,  148  Ky.  435,  146  S.  W.  1113. 

Punitive  damages  need  not  bear  any  relation  to  the  compensa- 
tory damages  allowed.  L,  &  N.  R.  Co.  v.  Ritchel,  148  Ky.  701, 
147  S.  W.  411. 

But  such  damages  must  bear  some  relation  to  the  injury,  and 
the  cause  thereof.    Id. 

Where  the  verdict  in  an  action  for  personal  injury  negli- 
gently inflicted  did  not  clearly  show  that  it  contained  nothing 
but  compensatory  damages,  the  error  in  authorizing  the  jury 
to  award  punitive  damages  was  reversible.  National  Casket  Co. 
V.  Powar,  137  Ky.  156,  125  S.  W.  279. 

An  instruction  which  allows  the  jury  to  find  punitive  dam- 
ages which  are  not  authorized  by  the  facts  in  a  case  is  erroneous. 
L.  &  N.  R.  Co.  V.  Sanders'  Admr.,  44  S.  W.  644,  19  R.  1941. 

To  require  the  jury  to  find  "willful"  instead  of  *' gross" 
negligence  in  order  to  give  punitive  damages,  is  harmless  error. 
L.  &  N.  R,  Co.  V.  Chism,  47  S.  W.  251,  20  R.  584. 

While  plaintiff  was  entitled  to  an  instruction  authorizing 
punitive  damages  if  the  negligence  was  gross,  it  was  error  to 
tell  the  jury  that  they  might  give  such  damages  "by  way  of 
punishing  the  defendant  and  to  deter  others  from  like  prae- 
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tices."  Southern  BaXlway  Co.  v.  Bwrr's  Admx,,  55  S.  W.  900, 
21  R  1615. 

It  was  proper  to  give  an  instruction  authorizing  the  jury  to 
award  punitive  damages  if  the  negligence  was  gross,  there  being 
an  instruction  properly  defining  *' gross  negligence."  Felton  v. 
Solhrook,  56  S.  W.  506,  21  R.  1824. 

In  an  action  for  damages  for  malicious  shooting  and  wound- 
ing,  instructions  authorizing  the  jury  to  find  compensatory  dam- 
ages for  mental  and  physical  suffering,  for  loss  of  time,  and  for 
expenses  which  were  the  necessary  result  of  the  shooting,  and 
to  give  punitive  damages  if  they  believed  the  shooting  was  done 
willfully  and  maliciously,  did  not  authorize  the  jury  to  consider 
the  pennanent  injury,  and  are  therefore  not  liable  to  the  objec- 
tion that  they  authorized  the  jury  to  consider  an  element  of 
damage  not  alleged.    Frazier  v.  Malcolm,  62  S.  W.  13,  22  R.  1876. 

Where  the  facts  conduce  to  show  reckless,  willful,  or  malicious 
conduct,  exemplary  damages  may  be  awarded.  McHenry  Coal 
Co,  V.  Sneddon,  98  Ky.  684,  34  S.  W.  228,  17  R.  1261. 

It  is  not  every  case  of  gross  negligence  that  will  authorize 
the  court  to  give  an  instruction  permitting  the  jury  to  award 
punitive  damages.    Id. 

In  a  personal  injury  suit  -where  there  is  an  absence  of  malice 
or  reckless  conduct  on  the  part  of  the  defendant,  indicating  a 
purpose  to  have  plaintiff  injured,  or  of  a  reckless  disregard  of 
the  safety  of  plaintiff's  person,  the  jury  should  be  confined,  in 
case  they  return  a  verdict  for  plaintiff,  to  compensatory  dam- 
ages only.    Id. 

An  instruction  authorizing  punitive  damages  where  the  facts 
do  not  warrant  it  is  error;  and  it  is  no  answer  to  this  to  say 
that  if  the  conditions  are  not  found  by  the  jury  to  exist,  only 
compensatory  damages  will  be  allowed.  Kentucky  Cent.  Ry.  Co. 
V.  BiddU,  34  S.  W.  904,  17  R.  1363. 

A  punitive  damage  instruction  was  harmless  where  the  award 
was  only  compensatory.  /.  C.  B.  Co.  v.  Mayes,  142  Ky.  382, 
134  S.  W.  436;  L.  &  N.  B.  Co.  v.  Boe,  142  Ky.  456,  134  S.  W. 
437. 

Reversal  will  not  be  granted  for  error  in  an  instruction  as  to 
punitive  damages,  where  the  court  is  reasonably  convinced  that 
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the  jury  awarded  no  punitive  damages.  C.  dk  0.  By.  Co.  v. 
Conley,  136  Ky.  601,  124  S.  W.  861. 

Where,  in  an  action  for  personal  injuries,  the  evidence  showed 
only  ordinary  negligence  on  defendant's  part,  authorizing  com- 
pensatory damages  only,  and  the  jury  awarded  plaintiff  a  large 
verdict,  it  can  not  be  considered  that  an  instruction  authorizing 
punitive  damages  was  harmless.  Central  Ky.  Traction  Co.  v. 
May,  126  S.  W.  1092. 

In  an  action  for  personal  injuries,  an  instruction  authorizing 
punitive  damages  **by  way  of  punishment"  was  not  prejudicial 
to  defendant,  though  the  better  practice  would  have  been  to 
omit  the  words  quoted.  Weiskopf  v.  Bitter,  97  S.  W.  1120,  29 
R.  1268. 

In  an  action  for  wrongful  death  an  instruction  that  if  the 
negligent  acts  were  done  in  such  manner  as  to  show  an  absence 
of  slight  care,  punitive  damages  might  be  awarded  ''as  a  punish- 
ment meted  out  for  a  wrongful  act  or  acts  done  with  great 
indifference  to  the  safety  to  life  or  limb"  was  objectionable  as 
possibly  impressing  the  jury  that  the  court  was  of  opinion  that 
defendant's  punishment  ought  to  be  great  for  the  injury 
inflicted.    Southern  By.  Co.  v.  Scanlon,  92  S.  W.  927,  29  R.  268. 

Punitive  damages  held  not  recoverable  in  action  for  injuries 
by  street  car  striking  wagon,  though  the  speed  of  the  car  was 
pretty  fast  and  the  motorman  was  looking  back.  Paducah  Trao 
tion  Co.  V.  Streit,  152  Ky.  63,  153  S.  W.  49. 

For  cases  in  which  facts  are  reviewed  to  show  whether  puni- 
tive damage  instructions  are  proper  or  improper,  see  digits 
under  title  ** Damages." 

In  an  action  to  recover  damages  for  the  alleged  negligent 
failure  of  a  telephone  company  to  respond  to  calls,  and  for  the 
mental  pain  and  anguish  suffered  from  loss  of  advice  and  service 
of  a  physician  during  the  last  illness  of  a  child,  an  instruction 
authorizing  the  jury  to  award  punitive  damages  was  erroneous. 
In  such  a  case  the  defendant  is  only  liable  for  compensatory 
damages.  Cumberland  Tel.  &  Tel.  Co,  v.  Sutton,  156  Ky.  191, 
160  S.  W.  949. 

Punitive  damages  are  allowed,  not  as  a  compensation  for 
injury,  but  as  a  punishment  for  a  wrong,  willfuUy  and  malic* 
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ioosly  done.    Shields'  Admrs.  v.  Rowland,  151  Ky.  136,  151  S. 
W.408. 

All  the  common  law  writers  on  the  subject  and  the  highest 
courts  of  all  the  States,  including  the  Court  of  Appeals  of  Ken- 
tucky, for  one  hundred  years  have  recognized  the  principal 
that  ponitive  or  exemplary  damages  are  a  proper  element  of 
reeoTcry.  L.  &  N.  R.  Co.  v.  Marshall,  110  S.  W.  885,  33  R.  639. 
Where  a  passenger  is  injured  by  the  negligence  of  a  switch- 
man of  a  railroad  company  in  turning  the  switch  under  a  mov- 
ing train  on  which  he  was  riding,  the  conduct  of  such  employe 
shows  such  wanton  and  reckless  disregard  of  human  life  as  to 
authorize  an  instruction  on  punitive  damages.  Chicago,  8t,  L, 
4  ff.  0.  R.  Co.  V.  Rowell,  151  Ky.  313,  151  S.  W.  950. 

Where  the  assistant  foreman  of  a  mine  directs  a  party  of 
men  who  had  come  to  the  mine  to  seek  employment  to  go  out 
through  a  new  entry  where  blasting  was  going  on,  without  noti- 
fying them  of  the  danger,  his  negligence  is  such  as  to  import  a 
wanton  and  reckless  disregard  for  the  lives  and  safety  of  the 
men;  and  in  such  a  case  an  instruction  authorizing  the  recovery 
of  punitive  damages  is  proper.  Continental  Coal  Corporation 
V.  CoWi  Admr.,  146  Ky.  821,  143  S.  W.  386. 

In  an  action  under  Sec.  6,  Ky.  Stats.,  to  recover  for  the  death 
rf  a  person  by  reason  of  the  negligence  of  the  defendant,  no 
uistruction  as  to  punitive  damages  should  be  given,  unless  there 
M  evidence  showing  recklessness  or  indifference  to  the  safety 
of  others.  Straight  Creek  Coal  Co.  v.  Euddleston's  Admr.,  147 
Ky.  94, 143  S.  W.  775. 

"Damages  for  torts  are  either  compensatory  or  vindictive. 
By  compensatory  damages,  is  meant  such  as  are  given  merely 
to  recompense  a  party  who  has  sustained  a  loss  in  consequence 
of  the  act  of  the  defendants  and  where  there  are  no  circum- 
stances to  aggravate  the  act.    Vindictive  damages  are  such  as 
are  given  against  a  defendant,  who,  in  addition  to  the  trespass, 
has  been  guilty  of  acts  of  outrage  and  wrong  which  can  not 
wdl  be  measured  by  compensation  in  money.     Although  the 
strictly  legal  phrase  is,  perhaps,  vindictive  as  contradistinguished 
from  compensatory,  yet  exemplary  and  punitive  have  grown 
into  such  common  use,  and  are  so  generally  considered  as  tanta- 
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mount  to  vindictive  damages,  as  to  authorize  us  to  so  regard 
the  meaning  of  the  court."  LouisvUle  &  Portland  R.  B.  Co.  v. 
Smith,  2  Duvall,  559. 

Punitive  damages  may  be  allowed  against  corporations  for 
acts  of  their  agents.  L.  &  N.  R.  Co.  v.  Roth,  130  Ky.  759,  114 
S.  W.  264. 

There  is  no  general  rule  for  awarding  punitive  damages, 
except  that  they  must  not  be  so  excessive  as  to  indicate  that 
the  jury  was  influenced  by  passion  or  prejudice,  and  must  have 
some  reasonable  relation  to  the  injury  and  the  cause  of  it,  and 
not  be  disproportionate  to  the  one  or  the  other.  Buford  v.  Hope- 
well,  140  Ky.  666,  IJl  S.  W.  502. 

Punitive,  vindictive,  and  exemplary  damages  are,  in  legal 
contemplation,  synonymous  terms.     Chiles  v.  Drake,  2  Met.  147, 

Where  joint  tort-feasors  are  sued  in  the  same  action,  separate 
verdicts  for  diflPerent  amounts  may  be  awarded  against  them, 
and  punitive  damages  allowed  against  one  and  not  against  the 
other.    L.  cfe  N.  R.  Co.  v.  Roth,  130  Ky.  759,  114  S.  W.  264. 

Punitive  damages  may  be  recovered  for  a  libel  if  the  words 
were  published  recklessly,  even  without  especial  ill-will.  Courier- 
Journal  Co.  v.  Bailee,  104  Ky.  336,  47  S.  W.  226,  20  R.  634. 

In  all  actions  for  tort  in  this  State  punitive  damages  are 
allowed  where  the  injury  is  the  result  of  a  wanton  or  grossly 
negligent  act,  and  intent  or  purpose  to  injure  is  not  a  necessary 
ingredient.  In  libel  this  is  especially  true  where  the  words 
published  are  actionable  per  se.    Id. 

Punitive  damages  may  be  given  for  a  libel  where  there  was 
actual  malice  or  a  reckless  disregard  of  plaintiff's  rights.  Louis- 
ville  Press  Co.  v.  Tennelly,  105  Ky.  365,  49  S.  W.  15,  20  R.  1231. 

Punitive  damages  can  not  be  recovered  in  an  action  on  an 
official  bond,  as  the  covenants  of  the  bond  bind  the  sureties  only 
for  compensation.  Johnson  v.  Williams'  Admr.,  63  S.  W.  759, 
23  R.  658,  54  L.  R.  A.  220. 

However  great  the  want  of  care,  caution,  attention,  or  dili- 
gence, punitive  damages  can  not  be  awarded  unless  the  neglect 
of  the  corporation,  its  servants  or  agents,  is  so  great  as  to  evidence 
reckless  indifference  to  the  safety  of  the  public  or  an  intentional 
failure  to  perform  a  plain  and  manifest  duty,  in  the  perform- 
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anee  of  which  the  public  has  an  interest.  The  motive  must  be 
bad,  the  negligence  quasi  criminal.  Jacob  v.  L.  &  N.  R.  Co.,  10 
Bush,  273. 

The  right  of  plaintiff  to  recover  vindictive  damages  for  per- 
sonal injuries,  where  the  commission  of  the  act  complained  of 
is  accompanied  with  circumstances  of  aggravation,  is  a  settled 
rale  of  law  in  Kentucky.    Chiles  v.  Drake,  2  Met.  147. 

The  term  punitive  damages  in  the  statute  allowing  a  civil 
action  by  the  personal  representative  of  one  killed  by  the  willful 
neglect  of  another  does  not  exclude  the  idea  of  damages  for 
compensation.  The  damages  are  allowed  as  compensation  for 
the  loss  sustained,  but  the  jury  are  permitted  to  give  exemplary 
damages  on  account  of  the  nature  of  the  injury.  Chiles  v.  Drake, 
2  Met.  147. 

The  absence  of  slight  care  in  the  management  of  a  railroad 
train  or  in  keeping  a  railroad  track  in  repair  is  gross  negligence, 
^d  to  enable  a  passenger  to  recover  punitive  damages  for  a  per- 
sonal injury  it  is  not  necessary  to  show  the  absence  of  all  care 
or  reckless  indifference  to  the  safety  of  passengers  or  intentional 
niisconduct  on  the  part  of  the  agents  and  officers  of  the  com- 
pany.  M.  &  L,  R.  V.  Herrick,  13  Bush,  125. 

Punitive  damages  can  not  be  recovered  in  the  absence  of 
nialice  or  intentional  disregard  of  plaintiff's  rights.  Andrews 
V.  Singer  Mfg.  Co.,  48  S.  W.  976,  20  R.  1089. 

In  an  action  for  trespass,  where  the  court  had  instructed  the 
jniy  that  if  **the  entry  was  malicious,  or  in  wanton  disregard  of 
plaintiff's  rights,"  the  jury  might  award  punitive  damages,  it 
^  error  to  instruct  that  *'by  'malicious'  ...  is  meant  a 
doing  of  a  wrongful  act  without  legal  right,"  but  the  court 
should  have  instructed  that  by  the  word  ** malicious"  is  meant 
the  "intentional"  doing  of  a  wrongful  act  without  legal  right. 
Ohio  Valley  Tel.  Co.  v.  Meyer,  56  S.  W.  673,  22  R.  36. 

In  an  action  for  trespass  in  moving  a  fence  on  a  disputed 
honndary  line,  it  was  error  for  the  court,  after  instructing  that 
the  jury  might  award  punitive  damages  if  the  trespass  was  high- 
handed and  in  wanton  disregard  of  the  plaintiff's  rights,  to  add 
"and  what  I  have  stated  as  a  punishment  of  defendant  for  his 
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evident  disregard  of  plaintiff's  rights."  Percifvl  v.  Colenum, 
72  S.  W.  29,  24  R.  1685. 

Where  a  trespass  is  committed  in  a  high-handed,  malicious, 
and  oppressive  manner,  plaintiff  is  entitled  to  punitive  damages. 
Johns  v.  Cumberland  Tel  &  Tel.  Co.,  80  S.  W.  165,  25  R.  2074; 
Wilcox  v.  Alley,  140  Ky.  187,  130  S.  W.  1115. 

Exemplary  damages  may  be  awarded  in  trespass,  or  where 
there  is  injury  to  personal  property,  if  it  is  attended  by  affirma- 
tive acts  of  aggravation  or  is  the  result  of  willful,  reckless,  or 
malicious  conduct.  Schulte  v.  L.  <Sk  N.  B.  Co.,  128  Ky.  627,  108 
S.  W.  941,  33  R.  31. 

Punitive  damages  held  recoverable  where  defendant's  agent 
knew  the  land  from  which  timber  was  cut  belonged  to  plaintiff. 
Kentucky  Stave  Co.  v.  Page,  125  S.  W.  170. 

The  court  should  not  intimate  whether  the  trespass  was  one 
of  enormity  and  magnitude,  but  should  leave  that  question  to 
the  jury.    Botts  v.  Waiiams,  17  B.  Mon.  697. 

In  an  action  for  assault  it  was  error  to  instruct  the  jury  to 
find  '^  punitive  damages  as  a  punishment  to  defendant  and  as  a 
warning  to  others  not  to  commit  similar  assaults  and  batteries." 
Byan  v.  Quinn,  71  S.  W.  872,  24  R.  1513. 

PUPILS. — ^Por  note  on  meaning  of  "pupils"  see  43  L.  R. 
A.    (N.S.)    172. 

PURCHASE.-— Where  the  nature  of  a  purchase  of  land  is 
not  explained,  it  will  be  deemed  to  be  a  complete  purchase. 
Dubois  V.  Marshall,  3  Dana,  336. 

It  is  not  to  be  presumed  that  the  testator  understood  the 
precise  technical  import  of  the  word,  "convey,"  any  more  than 
a  common  man  should  be  presumed  to  know  the  legal  import 
of  the  word,  "purchase."  The  "popular"  construction  should 
generally  be  given  to  wills;  and  the  intention  of  the  testator, 
whenever  it  can  be  ascertained  from  the  context  by  this  process, 
should  prevail;  for  that  is  his  will.  Ccieman  v.  McKinney,  3 
J.  J.  Mar.  251. 

The  provision  of  Sec.  1702,  Ky.  Stats.,  that  the  homestead 
exemption  shall  not  apply  against  a  debt  which  existed  prior  to 
the  "purchase"  of  the  land,  does  not  apply  to  a  homestead 
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inherited  after  the  creation  of  the  debt  to  which  the  creditor 
eeeb  to  subject  it.    Eerier  v.  Lynn,  49  S.  W.  431,  20  R.  146a. 

Under  Ky.  Slats.,  Sec.  1702,  providing  *'But  this  exemption 
sliall  not  apply  to  sales  under  execution,  attachment,  or  judg- 
ment if  the  debt  or  liability  existed  prior  to  the  purchase  of  the 
land  or  of  the  erection  of  the  improvements  thereon,"  the  home- 
stead is  purchased  when  it  is  paid  for,  and  the  debtor  is  not 
entitled  to  the  exemption  as  against  a  debt  created  prior  to  the 
payment  of  the  purchase  money.  Cowan,  McClung  &  Co,  v. 
£wMw,  101  S.  W.  964,  31  R.  226. 

Voluntary  conveyances  are  embraced  by  the  statutes  as  well 
18  those  founded  on  a  valuable  consideration.  The  word  ''pur- 
chase*' is  to  be  taken  in  its  technical  sense.  Clay  v.  Wyatt, 
6J.J.M.584. 

"Sciutio  pretii  emptionis  loco  habetur'' — ^the  payment  of  the 
price  stands  in  the  place  of  a  purchase,  or  has  the  effect  of  a 
purchase.    Elliot  v.  Porter,  5  Dana,  302. 

PURCHASE  OR  PROCUREMENT.— The  Act  of  1912 
making  it  unlawful  to  purchase  or  procure  intoxicating  liquors 
M  the  agent  of  the  seller  or  buyer,  refers  to  the  purchase  or 
procurement  of  it  in  prohibited  territory.  Calhoun  v.  Com., 
154  Ky.  70,  156  S.  W.  1077. 

PURCHASE  MONEY.— Ky.  Stats.,  Sec.  4152,  expressly 
authorizes  the  clerk  to  receive  the  purchase  money  from  delin- 
^entg  desiring  to  redeem  their  land,  and  where  this  two  dollars 
due  the  sheriff  was  in  each  instance  included  in  and  a  part  of 
^6  ** purchase  money,*'  it  came  to  the  hands  of  the  clerk  by 
^e  of  his  office.    Com.  v.  SmsdXey,  144  Ky.  694, 139  S.  W.  861. 

Money  borrowed  by  the  owner  of  real  estate  to  pay  off  the 
balance  of  purchase-money  thereof,  and  used  for  that  purpose, 
and  a  mortgage  given  to  secure  it,  the  lender  being  informed 
that  the  money  is  borrowed  for  such  purpose,  is  purchase-money, 
and  no  homestead  plea  can  be  interposed  to  an  action  for  the 
enforcement  of  such  mortgage  lien.  BUey,  Jr.,  v.  FUmore,  11 
Ky.  Opin.  745. 

PURCHASED. — A  homestead  is  "purchased"  at  the  time 
it  is  paid  for,  within  the  meaning  of  the  section  of  the  statute 
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relating  to  homesteads,  -which  provides  that  the  exemption  shall 
not  exist  as  to  debts  or  liabilities  existing  prior  to  the  **  pur- 
chase of  the  land,"  or  the  erection  of  the  improvements 
thereon.    Morehead  v.  Morehead,  16  R.  34. 

PURCHASER. — A  purchaser  is  one  who  has  acquired  title, 
not  one  who  holds  only  a  bond  for  conveyance.  Taylor  v.  Don^ 
aid,  2  Bibb,  422;  Gilpin  v.  Davis,  2  Bibb,  416.  But  if  he  holds 
the  title  it  is  immaterial  whether  it  was  made  upon  a  considera- 
tion paid  or  only  agreed  to  be  paid.  McOowen  v.  Hoy,  5  Intt. 
241. 

The  word  ** purchaser,"  as  used  in  our  statutes,  has  acquired 
a  well-defined  technical  signification,  and  embraces  every  holder 
of  the  legal  title  to  real  or  personal  property  where  such  title 
has  been  acquired  by  deed.    Halbert  v.  McCulloch,  3  Met.  457. 

Conveyance  to  two  or  the  survivor  of  them  for  life,  then  to 
the  issue  of  their  bodies,  vests  in  the  two  a  life-estate,  and  in 
their  issue  a  remainder  in  fee  as  purchasers.  Stephenson  v. 
Eagan,  15  B.  M.  302. 

A  mortgagee  is  a  purchaser  pro  tanto,  and  in  a  contest  in 
which  he  seeks  to  enforce  his  mortgage  he  is  entitled  to  the  same 
protection  and  the  same  equities  to  which  an  absolute  purchaser 
would  be  entitled.    Murphy  v.  Boyd,  1  R.  345,  4  R.  441. 

A  mortgagee  is  a  purchaser  within  the  meaning  of  the  statute 
providing  that  the  lien  shall  not  be  effectual  against  a  bona  fide 
purchaser  without  notice.  Ky.  B.  &  L,  Assn.  v.  Eister,  101  Ky. 
321,  41  S.  W.  293,  19  R.  494. 

A  conveyance  to  a  person  and  his  heirs  does  not  vest  any 
interest  in  the  heirs  or  next  of  kin  as  purchasers.  Brown  v. 
Alden,  14  B.  M.  143. 

Other  things  equal,  purchasers  are  favored,  both  at  law  and 
in  equity,  above  creditors.  The  condition  of  defendant  is  best. 
Chancellor  prefers  to  allow  a  loss  to  rest  where  he  finds  it,  rather 
than  transfer  it  to  another  equally  entitled  to  his  consideration — 
to  allow  rather  than  to  inflict  injustice;  to  abstain  from  acting 
when  to  do  so  is  to  shift  a  loss  from  one  innocent  person  to 
another.    Summers  v.  Kilgus,  14  Bush,  449. 

PURCHASER  IN  GOOD  FAITH.— The  mortgagee,  where 
the  conveyance  operates  as  an  assignment  under  the  Act  of 
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1856,  is  not  a  purchaser  in  good  faith,  and  any  lien  he  op  the 
other  creditors  acquire  by  the  mx)rtgage  is  subordinate  to  other 
prior  equitable  liens.  Drake  v.  Ellman,  80  Ky.  434,  4  R.  269. 
A  purchaser  pendente  lite  is  always  treated  as  a  purchaser 
with  notice,  and  is  therefore  not  a  purchaser  in  good  faith. 
ieUar  v.  Stanley,  86  Ky.  240,  9  R.  388.    See  Bona  Ptob  Ptjr- 

CHASEB. 

PURCHASER  WITH  NOTICE.— The  law  is  well  settled 
that  a  purchaser  with  notice  from  a  bona  fide  purchaser  for 
value  without  notice  will  be  protected  against  prior  equities. 
Am.  &  Eng.  Ency.  of  Law,  Vol.  23,  page  477 ;  Moore  v.  Dodd, 
1  A.  K.  MarshaU,  140,  and  Lvndsey  v.  Rankin,  4  Bibb,  482; 
^oney  v.  Deskins,  146  Ky.  27,  141  S.  W.  411. 

PURCHASER  WITHOUT  NOTICE.— If  there  be  no  actual 
notice  and  no  fraudulent  turning  away  from  a  knowledge  which 
the  m  gestce  would  suggest  to  a  prudent  mind ;  if  mere  want  of 
caution  as  distinguished  from  fraudulent  and  willful  blindness 
u  all  that  can  be  imputed  to  a  purchaser  he  will  be  regarded 
^  *  hona  fide  purchaser  vdthout  notice.  Willis  v.  Vallette,  4 
Met  190. 

PURELY  PUBLIC  CHARITY.— The  Court  of  Appeals  has 
approved  the  following  rules  by  which  to  determine  whether  an 
"Station  is  one  of  purely  public  charity:  (a)  Whatever  is 
done  or  given  gratuitously  in  relief  of  the  public  burdens  or 
'or  the  advancement  of  public  good,  is  a  public  charity.  Where 
fte  public  is  the  beneficiary,  the  charity  is  public,  and  where 
no  private  or  pecuniary  return  is  reserved  to  the  giver  or  to 
^y  particular  person,  but  all  the  benefits  resulting  from  the 
Pft  or  act  go  to  the  public,  is  a  purely  public  charity,  the  word 
purely'  being  equivalent  to  'wholly.'  (b)  An  institution 
lounded  and  endowed  as  a  purely  public  charity  does  not  lose 
^ts  character  as  such,  under  the  tax  laws,  if  it  receives  a  revenue 
"^m  the  recipients  of  its  bounty  sufficient  to  keep  it  in  opera- 
tion/' Trustees  Kentucky  Female  Orphans  School  v.  City  of 
l(>uimlle,  100  Ky.  470,  36  S.  W.  291,  19  R.  1091,  1916;  Widotvs 
*  Orphans  Home  v.  Com.,  126  Ky.  386,  103  S.  W.  354,  31  R. 
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775,  quoted  approvingly  in  City  of  Dayton  v.  Trustees,  166  Ky. 
60,  176  S.  W.  361. 

Another  teat  of  purely  public  charily  is  the  object  for  which 
it  was  founded.  If  it  was  for  the  general  public  good,  and  not 
for  private  gain,  and  was  so  conducted  that  the  public  received 
all  the  ben^ts  of  it,  it  is  a  purely  public  charity.  City  of  Day- 
ton V.  Trustees,  165  Ky.  61,  176  S.  W.  361. 

When  the  charity  is  public,  the  exclusion  of  all  idea  of  private 
gain  or  profit  is  equivalent  in  effect  to  the  force  of  'purely,'  as 
applied  to  public  charity  in  the  Constitution.  City  of  Dayton 
V.  Trustees,  165  Ky.  61,  176  S.  W.  361. 

A  trust  fund  devoted  to  the  propagation  of  the  principles 
of  primitive  Christianity,  as  taught  by  the  Christian  church,  is 
not  a  ** purely  public  charity,"  within  the  meaning  of  Ky.  Con- 
stitution, Sec.  170,  exempting  such  charities  from  taxation.  Com. 
V.  Thomas,  119  Ky.  208,  83  S.  W.  572,  26  R.  1128,  6  L.  R  A. 
(N.S.)  320. 

Under  Ky.  Constitution,  Sec.  170,  exempting  **  institutions 
of  purely  public  charity"  from  taxation,  a  hospital  which  is  ar 
adjunct  to  a  medical  school  is  subject  to  taxation,  although 
patients  who  are  not  able  to  pay  for  treatment  therein  are 
admitted  free  for  the  purpose  of  the  education  of  the  students 
of  the  medical  school  in  their  profession.  Wathen  v.  City  of, 
LouisviUe,  85  S.  W.  1195,  27  R.  635. 

A  Young  Men's  Christian  Association,  organized  to  endeavor 
to  bring  young  men  under  moral  and  religious  influences,  to  aid 
them  in  selecting  suitable  boarding  places  and  securing  employ- 
ment, and  by  other  means  to  surround  them  with  Christian 
influences,  and  actually  engaging  in  such  work,  and  also  fur- 
nishing instruction,  keeping  open  libraries,  gymnasiums,  lists 
of  boarding  houses,  etc.,  and  membership  in  which  is  non-trans- 
ferable, giving  no  property  right — the  membership  fee  being 
merely  nominal — ^is  an  institution  of  purely  public  charity, 
within  Ky.  Constitution,  Sec.  170,  exempting  property  of  such 
institutions  from  taxation.  Com.  v.  Young  Men*s  Christian 
Assn.,  116  Ky.  711,  76  S.  W.  522,  25  R.  940. 

The  corporation  known  as  the  Widows'  and  Orphans'  Home 
of  the  Odd  Fellows  of  Kentucky,  organized  and  conducted  for 
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the  purpose  of  providing  a  suitable  home  for  the  widows  and 
orphans  of  deceased  Odd  Fellows,  being  maintained  by  charit- 
able contributions,  and  as  no  persons  connected  therewith  receive 
compensation  or  derive  profit  therefrom  except  the  manager  and 
matron,  who  devote  their  whole  time  to  caring  for  the  inmates, 
it  is  an  institution  of  ** purely  public  charity'*  and  therefore 
exempt  from  taxation  under  Ky.  Constitution,  Sec.  120.  Widows' 
(Md  Orpkcms'  Home  v.  Cam.,  126  Ky.  38C,  103  S.  W.  354,  31 
R775. 

The  Widows'  and  Orphans'  Home  of  the  Odd  Fellows  is  a 
public  charity  and  exempt  from  taxation.  All  opinions  estab- 
lishing a  contrary  rule  are  overruled.  Green's  Admrs,  v.  Fidelity 
Tmi  Co.,  134  Ky.  322. 

Under  Sec.  170,  Ky.  Constitution,  providing  that  institutions 
of  ** purely  public  charity"  shall  be  exempt  from  taxation,  a 
Masonic  lodge  which  provides  for  its  members  and  their  families, 
or  the  widows  and  orphans  of  those  who  are  dead,  being  a  private 
charity,  is  not  exempt  from  municipal  taxation.  City  of  Ne%(h 
port  V.  Masonic  Temple  Assn.,  56  S.  W.  405,  21  R.  1785,  49  L. 
B.  A.  252. 

Institutions  where  a  general  education  is  imparted  to  all  who 
may  apply,  whose  property  has  been  acquired  by  gift,  and  from 
which  no  personal  gain  accrues,  are  **  institutions  of  purely 
public  charity,  institutions  of  education,  not  used  or  employed 
for  gab  by  any  person  or  corporation,  and  the  income  from 
which  is  devoted  solely  to  the  cause  of  education,"  within  Sec. 
l'^0»  Ky.  Constitution,  and  are  exempt  from  taxation,  though 
^cy  are  conducted  by  a  particular  sect  or  denomination.  City 
«/  iott.  V.  Board  of  Trustees,  100  Ky.  518,  36  S.  W.  994,  19 
B.  1102. 

*H  such  property  as  the  trust  involved  herein  is  exempt  as 
*  purely  public  charity,*  there  is  no  necessity  for  the  specific 
^emption  in  Sec.  170  for,  if  the  language  'purely  public  charity* 
^braces  any  part  of  the  property  of  a  sectarian  denomination, 
"  embraces  it  all,  and  it  is,  therefore,  entirely  to  specify  the 
exemption  of  a  house  of  worship,  and  the  parsonage,  if  all  church 
property  is  exempt  under  the  general  expression  *purdy  public 
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charity.'  "  Calvary  Baptist  Church  v.  Milliken,  148  Ky.  580, 
147  S.  W.  12. 

A  purely  charitable  corporation,  establighed  by  the  State,  is 
not  liable  for  the  negligent  or  malicious  acts  of  its  servants.  An 
action  does  not  lie  against  the  Louisville  Industrial  School  of 
Reform  for  an  assault  upon  an  inmate  by  an  ofScer  or  employe 
thereof,  the  institution  being  a  charity  maintained  by  taxation 
and  State  aid.  Damages  are  to  be  paid  out  of  the  pocket  of  the 
wrong-doer,  and  not  from  the  trust  fund.  Williamson  v.  Louis- 
ville  Industrial  School  of  Reform,  9&  Ky.  251,  15  R.  629. 

An  institution,  which  was  founded  and  endowed  for  a  char- 
ity, and  is  so  conducted,  that  the  public  receives  all  the 
benefits,  and  no  private  gain  is  received  by  any  one,  nor 
is  intended  to  be  received  by  any  one,  is  a  purely  public  char- 
ity, and  not  subject  to  taxation.  The  fact  that  an  institu- 
tion founded  and  conducted  as  a  charity,  receives  compen- 
sation from  some  of  the  recipients  of  its  benefits,  which  are 
used  in  its  conduct,  does  not  change  its  status  as  a  purely 
public  charity.  To  assist  in  bearing  the  burdens  of  govern- 
ment is  a  public  charity.  City  of  Dayton  v.  Trustees  of 
Speers  Hospital,  165  Ky.  56,  176  S.  W.  361. 

See,  also,  the  following  cases  decided  since  this  manuscript 
was  prepared:  Mason  County  v.  Hospital,  167  Ky.  17;  Com, 
V.  Parr's  Exr.,  167  Ky.  46;  Neptune,  etc.,  Co.  v.  Board,  166 
Ky.  1. 

PURPOSE   FOR  WHICH  THE  TAX  18  LEVIED.— Under 

Ky.  Conertitution,  Sec.  180,  providing  that  every  ordinance  of 
any  county,  etc.,  levying  a  tax  shall  specify  **  distinctly  the 
purpose  for  which"  the  tax  is  levied,  an  order  of  the  Fiscal 
Court  levying  a  tax  of  fifty  cents  on  the  $100  valuation  and 
$1.50  poll  tax  on  each  poll  is  void  for  failing  to  designate  the 
purpose  for  which  the  tax  is  levied,  though  Ky.  Stats.,  Sec. 
1839,  authorizes  the  Fiscal  Court  to  levy  each  year  for  county 
purposes  a  poll  tax  not  exceeding  $1.50  and  an  ad  valorem 
tax  not  exceeding  fifty  cents  on  each  $100  worth  of  property. 
Chesapeake  &  Ohio  S,-W.  By,  Co.  v.  Com.,  129  Ky.  318,  108 
S.  W.  248,  111  S.  W.  334,  32  R.  1119,  33  R.  882. 
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PURPRESTURE- — ^A  purpresture  is  an  indosure  or  appro- 
priation to  private  use  of  that  which  belongs  to  the  public. 
L  &  0.  R.  Co.  V.  Applegate,  8  Dana,  299. 

Where  a  connection  of  buildings  over  an  alley  was  erected 
without  permission  from  the  city  council  it  was  a  purpresture. 
A  purpresture  may  be  a  public  nuisance,  but  is  not  necessarily 
such,  and  may  exist  where  the  public  is  not  put  to  any  incon- 
Tenience  whatever.  Leitchfield  Mercantile  Co.  v.  Com,,  143 
Ky.  163,  136  S.  W.  639. 

The  building  being  a  purpresture,  the  city  council  may 
require  it  to  be  removed,  or  it  may  in  its  discretion  authorize 
its  maintenance  or  grant  now  for  then  a  permit  for  its  con- 
struction, if  it  sees  proper  to  do  so.    Id. 

A  building  over  an  alley  which  does  not  substantially  inter- 
fere with  its  use  by  the  public  is  not  a  nuisance,  although  it 
nwy  be  a  purpresture.  Leitchfield  Mercantile  Co.  v.  Com., 
143  Ky.  163,  136  S.  W.  639. 

A  street  in  an  incorporated  town  is  not  a  road  within  the 
meaning  of  Sec.  41,  Chap.  94,  Gen.  Stats.,  providing  a  punish- 
JJMnt  for  erecting  a  fence  in  or  across  a  public  road.  The 
Pttn>re8ture  of  a  street  is  a  common-law  oflfense,  and  indictable 
Md  punishable  as  such.    Clark  v.  Com.,  14  Bush,  166. 

PURSUE  THE  COURSE  OF  LIFE.— An  instruction  was 
«m)neou8  which  allowed  a  recovery  for  the  permanent  impair- 
n»ent  of  the  appellee's  ability  to  earn  money  and,  in  addition, 
for  diminution  of  his  power  **to  pursue  the  course  of  life  he 
^t  otherwise  have  done."  L.  cfc  N.  R.  Co.  v.  Moore,  150 
Ky.  692,  150  S.  W.  849. 

PURSUIT. — A  peace  oflScer  may  pursue  and  apprehend  in 
another  jurisdiction  in  the  same  State,  one  charged  with  a 
felony;  but,  even  though  armed  with  a  warrant,  he  has  no 
'^t  to  pursue  and  apprehend  beyond  the  jurisdiction  of  the 
^cer  igguing  the  warrant,  one  charged  with  a  misdemeanor 
«%   Bowlin  V.  Archer,  157  Ky.  540,  163  S.  W.  477. 

PURVIEW.— See,  also,  Coming  Wfthin  the  Purview. 
The  meaning  usually   attached   to    this   term,    ** purview,** 
^  writers  on  law  seems  to  be  the  enacting  part  of  a  statute 
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in  contradistinction  to  the  preamble,  and  we  think  the  provision 
of  the  act  repealing  all  acts  or  parts  of  acts  coming  within 
its  purview  should  be  understood  as  repealing  all  acts  in 
relation  to  all  cases  which  are  provided  for  by  the  repealing 
act.  Murphy  v.  City  of  LonUsvUle,  114  Ky.  775,  71  S.  W.  934, 
24  R.  1574. 

PUSH-CAR. — ^Persons  in  charge  of  a  push-car  on  a  railroad 
track  have  a  right  to  presume  that  a  trespasser  seen  on  the 
track  will  get  out  of  the  way,  and  they  are  not  required  to 
stop  the  car  unless  they  have  reason  to  believe  that  he  is 
unconscious  of  his  danger.  Murray  v.  Southern  By.  Co.,  140 
Ky.  453,  131  S.  W.  183. 

PUT  AT  INTEREST. — Implied  power  of  executor  or  trustee 
to  sell  real  property;  effect  of  words  *4oan,"  or  **put  at 
interest."    See  note  on  this  subject  in  32  L.  R.  A.  (N.S.) 


PUT  HIS  FINGER  ON  THE  POINT.— A  party  complain- 
ing  of  the  finding  of  a  master  ''must  put  his  finger  on  the 
point  of  which  he  complains."  Magruder  v.  Ericson,  146  Ky. 
89,  142  S.  W.  219. 

PYROMANIA. — ^No  enlightened  jurist  now  doubts  the 
existence  of  such  a  type  of  moral  as  contradistinguished  from 
intellectual  insanity,  as  homicidal  mania,  or  morbid  and 
uncontrollable  appetite  for  man-killing;  and  pyromania,  or  a 
like  passion  for  house-burning;  and  kleptomania,  or  an  irresis- 
tible inclination  to  steal.    Smith  v.  Com,j  1  Duv.  225. 

''But,  while  the  senses  are  apparently  sound  and  true,  the 
affections  may  be  perverted,  or  the  moral  sentiments  unhinged 
in  such  a  degree  as  to  subjugate  the  will  to  some  morbid 
appetite  or  ungovernable  passion,  and  thus  precipitates  against 
the  will  insane  but  conscious  wrong.  This  is  contradistinctively 
called  moral  insanity.  Such  forms  of  monomania  entitled 
Heptomania,  pyromania,  nymphomania,  homicidal  mania,  etc., 
now  well-defined  and  recognized  as  irresponsible  insanity." 
St.  Louis  Mutual  Life  Ins.  Co.  v.  Orams,  6  Bush,  276. 
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QUAE  COMMUNI. — Quae  communi  legi  derogani  stride 
ini^rpretantur.  Those  things  which  derogate  from  the  common 
law  are  to  be  strictly  construed.     Cochran's  Law  Lexicon. 

QUAE  CONTRA  RATIONEM. — Quae  contra  rationem  juris 
iniroducta  sunt,  non  debent  trahi  in  consequentiam.  Things 
introduced  contrary  to  the  spirit  of  the  law  ought  not  to  be 
dawn  into  a  precedent.     Cochran's  Law  Lexicon. 

QUAE  IPSO  U8U  CONSUMUNTUR.— Effect  of  bequest 
for  life  of  chattels  consumable  in  the  use.  See  note  on  this 
robject  in  16  L.  R.  A.  (N.S.)  483. 

QUAE  IN  CURIA. — Quae  in  curia  regis  acta  sunt  rite  agi 
7fwu,muntur.  Things  done  in  the  king's  court  are  presumed 
to  be  rightly  done.     Cochran's  Law  Lexicon. 

QUAE  NON  VALEANT  SINGULA,  JUNCTA  JUVANT.— 

Things  which  may  not  avail  singly,  when  united  are  effective. 
Cochran's  Law  Lexicon. 

QUAECUNQUE  INTRA  RATIONEM.— Quo^cKngue  inira 
^m^m  legis  inveniuntur,  intra  legem  ipsam  esse  judicantur. 
Those  things  which  are  within  the  reason  of  a  law  are  con- 
ndered  to  be  within  the  law  itself.     Cochran's  Law  Lexicon. 

QUAELIBET  C0f4CESS\0.—Quaelibet  concessio  fortissime 
^ofUra  donatorem  interpretanda  est.  Every  grant  is  to  be 
€<Hwtrued  most  strongly  against  the  grantor.  Cochran's  Law 
Lexicon. 

QUAIL.— It  is  not  unlawful  under  Sec.  1944,  Ky.  Stats., 
to  have  quail  in  possession  during  the  closed  season  if  they 
^ere  not  caught  or  killed  in  this  State.  No  one  may  lawfully 
offer  for  sale  quail  caught  or  killed  in  this  State  at  any  time. 
No  one  under  Sec.  1951,  Ky.  Stats.,  may  lawfully  oflfer  for 
«&le  or  sell  during  the  closed  season  quail  though  it  was 
^Qght  or  killed  in  another  State.  Phoenix  Hotel  Co,  v.  Com,, 
153  Ky.  507,  156  S.  W.  117. 
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QUALIFICATIONS. — Residence  in  the  district  is  not  made 
a  necessary  qualification  of  one  elected  a  special  judge,  under 
Sec.  1,  Chap.  28,  Art.  7,  Gen.  Stats.,  providing  on  the  election 
of  a  special  judge  that  he  shall  have  the  qualifications  of  a 
circuit  judge."  Breckinridge  v.  Cam.,  97  Ky.  267,  30  S.  W. 
634,  17  R.  163. 

The  words  ** qualifications"  and  ** qualified"  are  used  in 
the  Constitution  in  their  most  comprehensive  sense  to  signify 
not  only  the  circumstances  that  are  requisite  to  render  a 
citizen  eligible  to  ofiSce  or  that  entitle  him  to  vote,  but  also  to 
denote  an  exemption  from  all  legal  disqualifications  for  either 
purpose.  Com.  v.  Jones,  10  Bush,  728;  EM  v.  Hostetter,  17 
B.  Mon.  785. 

QUALIFIED  ACCEPTANCE-— See,  also.  Acceptance  op 
Bills,  Notes  and  Checks. 

A  qualified  acceptance  is  a  new  proposal.  Hartford  Life 
Ins.  Co.  V.  MUet,  105  S.  W.  144,  31  R.  1297. 

QUALIFIED  ELECTOR. — In  a  municipality  where  registra- 
tion obtains,  both  registration  and  declaration  of  party  aflSlia- 
tion  are  required  by  Sec.  19,  of  the  Act,  to  qualify  voters  to 
participate  in  primary  elections.  The  qualifications  of  electors 
being  defined  by  Sec.  19,  that  definition  must  be  applied  to 
the  term  ''qualified  elector''  in  Sec.  6.  Gardner  v.  Ray,  154 
Ky.  509,  157  S.  W.  1147. 

QUALIFIED  ENDORSEMENT.— ''An  endorsement  may  be 
either  in  blank  or  special,  and  it  may  also  be  either  restrictive 
or  qualified,  or  conditional."  Negotiable  Inst.  Law,  Ky.  Stats. 
(19il5),  Sec.  37206,  Subsec.  33. 

"A  qualified  endorsement  constitutes  the  endorser  a  mere 
assignor  of  the  title  to  the  instrument.  It  may  be  made  by 
adding  to  the  endorser's  signature  the  words  'without 
recourse,'  or  any  words  of  similar  import.  Such  an  endorse- 
ment does  not  impair  the  negotiable  character  of  the  instru- 
ment." Negotiable  Inst.  Law,  Ky.  Stats.  (1915),  Sec.  3720&, 
Subsec.  38. 

QUALIFIED  FOR  THE  OFFICE.— In  Sec.  100,  Constitu- 
tion,  providing  that  **no  person  shall  be  eligible  to  the  o£See 
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of  derk  onless  he  shall  have  procured  from  a  judge  of  the 
Court  of  Appeals  or  a  judge  of  a  Circuit  Court  a  certificate 
that  he  has  been  examined  by  the  clerk  of  his  court  under  his 
supervision,  and  that  he  is  qualified  for  the  ofiSce  for  which 
he  is  a  candidate/'  the  words,  ** eligible  to  the  oflSce,"  relate 
not  to  the  time  of  election  but  to  the  time  when  the  candidate 
is  about  to  assume  the  office,  and  mean  '*  qualified  for  the 
office;"  and  hence  the  judge's  certificate  as  to  the  qualification 
of  one  for  the  office  of  clerk  of  court  may  be  given  after  his 
election  thereto.  Kirkpairick  v.  Brovmfield,  97  Ky.  558,  31 
S.  W.  137,  17  R.  376. 

QUALIFIED  OR  DETERMINABLE  FEE^'^In  Weed  v. 
^ood$j  71  N.  H.  581,  it  was  held  that  where  a  deed  reserves 
to  a  grantor  a  certain  portion  of  the  premises  so  long  as  a 
religions  association  may  want  it,  the  estate  retained  is  a 
qualified  or  determinable  fee;  and  during  its  continuance  the 
gJ^tor  and  his  successors  in  title,  while  they  retain  possession, 
IttTe  all  the  rights  of  tenants  in  fee  simple."  Lcmders  v. 
iewKferj,  151  Ky.  206,  151  S.  W.  386. 

QUALIFIED  PRIVILEGE. — See  Privileged  Communications. 

QUALIFIED  V0TER8.-^ee  Voters. 

QUALITY. — ^A  debtor  who  induces  his  creditor  to  surrender 
1"«  note  by  representing  to  him  that  he  has  a  given  quantity 
o'  tobacco  of  a  particular  quality,  which  he  will  deliver  in 
payment  of  his  debt,  is  not  guilty  of  obtaining  property 
^der  false  pretenses  if  he  has  the  quantity  of  tobacco, 
although  its  quality  may  be  inferior  to  what  he  represented 
^t  to  be.    Com,  V.  Haughey,  3  Met.  224. 

QUAMDIU  8E  BENE  GES8ERET.— As  long  as  he  shall 
conduct  himself  properly;  t.  e.,  during  good  behavior.  Coch- 
^^^^  Law  licxicon. 

QUANDO  ACCIDERINT.— A  judgment  against  an  execu- 
^f)  or  administrator,  to  be  levied  when  assets  come  into  his 
l*Ddg.   Cochran's  Law  Lexicon. 
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QUANDO  ALIQUID  fAAHDATUR.^Qua^ndo  aliqwid  mam. 
daiur,  mandatur  et  omne  per  quad  pervenitvr  ad  iUud.  When 
anything  is  commanded,  eveiything  by  which  it  can  be 
accomplished  is  commanded.     Cochran's  Law  Lexicon. 

QUANDO  ALIQUID  PROHIBETUR.— (^uo^ufo  aliquid  prtK 
hibeiur  ex  diredo,  prohibetur  et  per  obliquum.  When  a 
thing  is  forbidden  to  be  done  directly,  it  is  also  forbidden  to 
be  done  indirectly.    Cochran's  Law  Lexicon. 

QUANDO  LEX  ALIQUID. — Qtuindo  lex  aliquid  alicvi  con. 
cedit,  concedere  videtur  et  id  sine  quo  res  ipsa  esse  non  poiest. 
When  the  law  gives  a  man  any  thing,  it  gives  him  also  that 
without  which  the  thing  can  not  exist.    Cochran's  Law  Lexicon. 

QUANDO  RES  NON. — Quando  res  non  valet  ut  ago, 
valeat  quantum  valere  potest.  When  any  instrument  does  not 
operate  in  the  way  I  intend,  let  it  operate  as  far  as  it  can. 
Cochran's  Law  Lexicon. 

QUANDO  VERBA. — Quando  verba  statuti  suni  spedalia, 
ratio  autem  ffeneralis,  generaUter  statutum  est  inteUigendum, 
When  the  words  of  a  statute  are  special,  but  its  object  general, 
it  is  to  be  construed  as  general.    Cochran's  Law  Lexicon. 

QUANTITY. — ^A  recital  of  quantity  in  a  patent  or  deed  is 
merely  descriptive,  and  yields  even  to  courses  and  distances, 
unless  the  instrument  makes  it  clear  that  it  was  the  intention 
to  convey  only  a  definite  quantity.  Bock  Creek  Property  Co. 
V.  HtU,  162  Ky.  384,  172  S.  W.  671. 

QUANTUM  MERUIT.— As  much  as  he  has  earned.  A 
form  of  action  brought  by  one  party  to  a  contract  against 
the  other,  not  founded  on  the  contract  itself,  but  on  an 
implied  promise  to  pay  for  so  much  as  the  party  suing  has 
done.  If  one  party  refuses  to  perform  his  part,  the  other 
may  rescind  and  sue  on  a  quantum  m.eruit,  Cochran's  Law 
Lexicon. 

For  work  and  labor  done  by  one  at  the  request  of  another 
without  any  stipulation  as  to  price,  the  law  implies  a  promise 
by  the  employer  to  pay  what  the  laborer  deserves  to  have. 
Coleman  v.  Simpson,  2  Dana,  166. 
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Where  a  person  is  employed  to  train  and  care  for  a  horse 
under  a  contract  which  did  not  fix  his  compensation,  he  is 
entitled  to  recover  the  fair,  customary,  and  usual  charge  for 
this  kind  of  service.  Cosi&n.  v.  Price,  110  S.  W.  390,  33 
B.553. 

For  services  rendered  without  a  contract  for  a  certain  com- 
pensation, the  measure  of  recovery  is  the  reasonable  and 
fair  value  of  the  services,  and  not  such  sum  as  will  reasonably 
compensate  plaintiff  for  the  services.  McOrew's  Exr.  v. 
O'DonneU,  92  S.  W.  301,  28  R.  1366. 

A  person  who  enjoys  a  home  furnished  by  another,  in  con- 
sideration of  services,  knowing  that  she  is  to  receive  nothing 
^^irther,  can  not  demand  other  compensation.  Smith  v.  Sisters 
of  Good  Shepherd,  96  S.  W.  549,  29  R.  912. 

^ere  no  such  relationship  exists  as  warrants  the  assump- 
^D  that  services  rendered  are  gratuitous,  and  the  parties 
'^d  as  strangers  toward  each  other,  the  rendering  by  one 
snd  the  acceptance  by  the  other  of  services  as  overseer  will 
""se  by  legal  implication  a  promise  to  pay  on  the  part  of 
tie  recipient.  Smith  v.  Park's  Admr.,  84  S.  W.  304,  27 
B.12. 

Under  a  contract  for  personal  services  within  the  statute  of 
frauds  an  action  may  be  maintained  on  a  qucmtum  meruit, 
ilmm  V.  Collins,  9  Bush,  460;  Myers  v.  Eorb,  50  S.  W. 
1108,  21  R.  163.  The  doctrine  of  these  cases  proceeds  upon 
the  theory  that  the  defendant  has  actually  received  some 
henefits  from  the  acts  of  part  performance,  and  the  law, 
therefore,  implied  a  promise  to  pay.  Boone  v.  Coe,  153  Ky. 
233, 154  S.  W.  900. 

A  contract  for  permanent  employment  is  a  good  considera- 
tion for  a  settlement  of  a  personal  injury  claim;  and  where, 
coupled  with  the  payment  of  a  negligible  sum  of  money  such 
an  undertaking  is  entered  into  by  the  compromising  defendant, 
the  amoant  of  compensation  becomes  so  uncertain  as  that  the 
plaintiff's  attorney  should  not  be  restricted  to  his  contract 
contingent  per  centum  of  recovery,  but  should  recover  upon  a 
^ntum  meruit  Proctor  Coal  Co,  v.  Tye  &  Denham,  123 
Ky.  381;  Elk  Valley  Coal  Mining  Co.  v.  Willis  &  Meredith, 
149  Ky.  449,  149  S.  W.  894. 
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Where  a  contractor  to  build  a  bam  abandons  it  before  com- 
pletion, and  the  owner  finishes  and  occupies  it,  he  does  not 
thereby  waive  the  right  to  object  to  the  quality  of  the  work 
done,  as  is  the  case  with  regard  to  a  chattel;  but  he  is  liable 
upon  a  quantum  meruit  for  the  reasonable  value  of  the  work 
done,  and  can  not  object  that  payment  was  only  to  be  made 
on  completion  of  the  work.    Levns  v.  Evans,  1  R.  349. 

Where  work  has  been  done  under  a  mutual  mistake  between 
the  employer  and  employe,  each  supposing  that  there  was  a 
contract  between  them  fixing  the  price,  when  in  fact  there 
was  not,  the  latter  is  entitled  to  recover  what  the  work  was 
worth.    Lamins  v.  Woods,  4  R.  365. 

A  party  who  has  performed  a  part  of  his  side  of  a  contract 
and  has  failed  to  perform  the  residue  is  not  in  all  cases 
without  remedy,  for,  though  he  can  have  no  remedy  on  the 
contract  as  originally  made,  the  circumstances  may  be  such 
that  the  law  will  raise  a  new  contract  and  give  him  a  remedy 
on  a  quantum  meruit.    Tandy  v.  Hatcher,  9  R.  150. 

Although  a  still  erected  by  plaintiff  for  defendant  under 
a  contract  between  them  was  not  such  as  the  contract  pre- 
scribed, yet  if  defendant  accepted  it,  notwithstanding  that 
fact,  and  used  it,  it  must  pay  what  it  was  worth  to  it,  not 
exceeding  the  reasonable  value  of  the  material  and  labor. 
Lexington  Ice  Mfg.  cfc  Storage  Co.  v.  Farnan,  9  R.  621,  13 
R.  270. 

Where  a  party  undertakes  to  build  a  house  in  accordance 
with  certain  plans  and  specifications,  if  the  work  has  been 
done,  but  defectively,  he  may  recover  on  a  quantum  meruit. 
Kiel  V.  Kline,  15  R.  158. 

In  an  action  in  equity  to  recover  a  contingent  attorney's 
fee  under  a  contract  which  has  not  been  strictly  performed, 
the  court  may  grant  plaintiffs  a  judgment  on  the  quantum 
meruit,  if  they  are  entitled  to  it,  though  the  petition  does 
not  contain  substantive  averments  authorizing  such  a  recov- 
ery.   Hargis  v.  Louisville  Oas  Co.,  15  R.  369. 

Right  of  public  officer  to  be  paid  quantum  meruit.  See 
note  on  this  subject  in  17  L.  R.  A.  (N.S.)  1263. 

A  client  may  discharge  his  attorney  at  any  time,  with  or 
without  cause,  even  where  a  contingent  fee  has  been  agreed 
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upon;  the  remedy  of  the  attorney  if  the  discharge  was  without 
cause  being  an  action  on  a  qtuurUum  meruit  for  services 
aheady  rendered,  or  if  no  services  had  been  rendered  before 
the  discharge,  an  action  to  recover  damages  for  a  breach 
of  the  contract — a  declaration  upon  the  contract  as  if  con- 
stnictively  performed  not  being  good.  Henry  v.  Vance,  111 
Ky.  72,  63  S.  W.  273,  23  R.  4»1. 

If  there  be  a  special  agreement,  and  the  work  be  done, 
though  not  in  as  good  a  manner  as  the  contract  required, 
plaintiff  may  recover  upon  quantum  meruit.  But  in  such 
ease  there  can  be  no  recovery  upon  a  quamium  mermt  unless 
there  has  been  entire  performance  of  the  precedent  condi- 
tion. Morford  v.  Ambrose,  3  J.  J.  M.  690;  Escott  v.  White, 
10  Bosh,  173. 

Generally  no  recovery  can  be  had  on  a  quxmtum  m^eruit  if 
a  condition  preced^it  has  not  been  complied  with;  but  when 
defendant  himself  completes  the  contract,  putting  it  out  of 
the  power  of  the  plaintiff  to  do  so,  a  recovery  may  be  had 
on  a  quantum  meruit  as  if  the  work  had  been  completed  by 
the  plaintiff,  but  not  in  a  workmanlike  manner.  Escoit  v. 
WMte,  10  Bush,  173. 

Where  one  party  agrees  to  build  for  another  a  house, 
"according  to  plans  and  specifications,"  and  there  is  no  satis- 
factory means  of  identifying  the  plans  and  specifications, 
both  parties  it  seems  should  be  remitted  to  the  promise  implied 
by  law,  and  that  the  contractor  may  recover  on  a  qtumtum 
meruit.     Wybratnt  v.  Brands,  9  R.  682. 

An  employe  who,  under  the  terms  of  a  contract,  cut 
trees  on  the  land  of  his  employer  and  then  abandoned  the 
contract,  was  entitled  to  be  paid  for  the  work  done.  Buch- 
lodter  V.  Bradley,  104  S.  W.  970,  »1  R.  1177. 

"Where  a  carpenter  or  millright  agrees  to  erect  any  build- 
ing for  a  specified  sum  of  money,  but  additions  or  alterations 
are  afterwards  made  by  consent,  the  workman  is  bound  by 
the  contract,  as  far  as  it  can  be  traced,  and  is  entitled  to 
recover  on  a  quantum  meruit  for  the  excess  only.  Wright 
V.  Wright,  1  Litt.  179. 

Where  one  undertakes,  for  a  consideration  paid  or  to  be 
paid  by  another,  to  perform  work  and  labor,  or  to  fulfill  a 
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contract  by  the  performance  of  services,  and  before  the  con- 
tract is  completed,  abandons  the  work,  he  is  entitled  to  recover 
upon  a  quantum  meruit  the  value  of  his  labor  performed, 
less  the  amount  of  damages  the  other  party  has  sustained 
by  reason  of  his  failure  to  comply  with  the  contract.  Lee  v. 
Dcms,  5  Ky.  Opin.  617. 

Where  a  real  estate  broker  opens  negotiations  for  the  sale 
of  land  to  a  possible  purchaser,  but  the  seller  withdraws  the 
property  from  the  market  before  the  sale  is  completed,  the 
broker,  although  he  can  not  recover  his  commission  under 
the  contract,  may,  nevertheless,  recover  damages  upon  a 
quQwtum  mtendt  for  the  value  of  his  services  rendered  up  to 
that  time.    Bandle  v.  Blotmfield,  146  Ky.  421,  142  S.  W.  677. 

One  who  contracted  to  construct  an  elevator  in  a  building 
at  an  agreed  price,  to  be  paid  for  when  completed  and  accepted 
by  the  architects,  but  before  it  was  completed  or  accepted  the 
building  in  which  it  was  being  constructed  was  burned,  can 
not  recover  the  contract  price,  nor  on  a  qu(mtu/m  meruit  for 
the  value  of  the  work  done  up  to  the  time  the  building  was 
burned.  The  fact  that  the  tenants  of  the  building  were  per- 
mitted to  use  the  elevator  for  some  days  before  the  fire  is  not 
sufficient  to  show  its  acceptance  by  the  architects,  where  it  does 
not  appear  tiiat  the  owner  of  the  building  or  the  architects 
consented  or  authorized  its  use.  Louisville  Foundry  &  McK. 
Co.  V.  Patterson,  98  S.  W.  22,  29  R.  349. 

QUANTUM  VALEBANT.— As  much  as  they  were  worth. 
Where  goods  have  been  supplied  and  no  price  mentioned  (as 
by  an  innkeeper  to  a  guest),  or  where  they  are  not  supplied 
as  ordered,  and  are  yet  not  returned,  the  person  supplying  them 
is  said  to  sue  on  a  quantum  valebant.    Cochran's  Law  Lexicon. 

Qv/mtum  valebat  will  not  lie  for  goods  sold  at  a  fixed  price. 
Carson  v.  Allen,  6  Dana,  397. 

QUARE  CLAUSUM  FREGIT.— **We  do  not  think  there  is 
any  cabalistic  charm  in  the  words  ^qu4ire  clausum  f regit f*  or 
'broke  and  entered  the  close,'  which  may  not  be  supplied  by  the 
averment  of  the  facts  which  constitute  a  breach  of  the  close, 
and  the  damage  arising  from  such  breach."  Preuntt  v.  Clayton, 
5  T.  B.  Monroe,  5. 
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QUARRY. — ^The  phrase  ''through  the  rock  quarry,"  held  to 
mean  through  the  field  containing  the  quarries,  and  that  the 
line  intended  was  the  established  straight  line.  Harkleroods 
V.  Trosper,  35  S.  W.  116,  18  B.  4. 

A  grant  of  a  right  to  use  a  stone  quarry  includes  the  right  to 
go  over  the  grantor's  land  to  procure  the  stone,  and  if  the  land 
is  sold  it  passes  subject  to  the  easement.  LouisvUle  T.  P.  Co. 
V.  Shadburny  1  R.  325. 

By  condenming  a  quarry  in  the  manner  prescribed  in  Chap. 
103,  Revised  Statutes,  for  the  use  of  a  turnpike  road,  the  com- 
pany acquires  only  the  use  of  the  land  for  the  purposes  men- 
tioned in  the  statute,  the  fee  still  remaining  in  the  owner  of 
the  land.    Morris  v.  8.  B.  R.  R,  T.  P.  Co.,  6  Bush,  672. 

QUARTER-ANNUALLY^Under  a  poUcy  of  date  October 
lOth,^  providing  that  the  premium  is  to  be  paid  **  quarter- 
annually,"  the  law,  in  the  absence  of  any  other  agreement, 
wonld  fix  the  quarterly  payments  on  the  10th  of  January, 
April,  July,  and  October  of  each  year;  but  a  parol  agreement 
that  the  payments  may  be  made  at  any  time  between  the  10th 
and  25th  of  the  month  does  not  conflict  with  the  written  con- 
tract.  Ky.  Grangers  M,  B,  Society  v.  Adams,  13  R.  589. 

QUARTER  SQUARE.— Under  Sec.  2833,  Ky.  Stats.,  provid- 
ing that  the  cost  of  original  construction  of  a  street  shall  be 
apportioned  between  the  owners  of  each  quarter  square  bounded 
bj  principal  streets,  where  the  square  is  irregular  in  shape,  the 
(joaiter  square,  within  the  meaning  of  the  statute,  is  one  fourtii 
of  the  territory  within  the  square.  Park  &  Co.  v.  Orih,  73  S. 
W.  1121,  24  R.  2204.    See,  also,  Fourth  op  a  Square. 

QUARTERLY  COURTS.— It  is  provided  in  Civil  Code,  Sec. 
732,  that  in  the  construction  of  the  Code  the  words  **  Justices' 
Courts*'  or  "Quarterly  Courts'*  embrace  courts  having  similar 
jurisdicticHi,  in  whole  or  in  part,  to  that  of  justices*  courts  or 
quarterly  courts;  and  the  words  *' justice*'  or  ''presiding 
judge,**  and  words  of  like  import,  emhrace  judges  of  either 
of  said  courts. 

Quarterly  courts  are  created  by  Ky.  Constitution  (IS&l), 
Sec.  139. 
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Under  Sees.  13&  and  140,  Ky.  Constitution,  jurisdiction 
in  the  trial  oi  misdemeanors  is  not  given  to  the  ''County 
Court'*  or  to  the  ** Quarterly  Court,*'  but  is  conferred  on  the 
** county  judge,**  who  is  the  oflScer  who  presides  over  both 
of  said  courts;  and  it  is  wholly  immaterial  to  either  the 
Commonwealth  or  the  accused  in  the  trial  of  misdemeanor 
cases  whether  such  judge  styles  himself  judge  of  the  ** county'* 
or  the  ** quarterly  court**  or  simply  ** county  judge,'*  so  long 
as  the  accused  is  tried  by  the  ofScer  holding  the  commission 
as  county  judge,  and  the  punishment  for  the  offense  charged 
is  limited  to  a  fine  not  exceeding  $100,  or  imprisonment  not 
exceeding  fifty  days,  or  both.  Steinbergen  v.  MiUer,  96  S. 
W.  1101,  29  B.  1132. 

QUASH. — ^A  motion  to  quash  an  indictment  is  equivalent 
to  a  demurrer.    McKvnley  v.  Com.,  10  Ky.  Opin.  13. 

QUASI  CORPORATIONS. — ^There  is  no  special  provision 
of  law  as  to  the  venue  of  actions  against,  or  service  of 
process  upon  The  Kentucky  Board  of  Pharmacy.  It  is  not 
designated  a  corporation  by  the  act  creating  it;  nor  is  it 
a  corporation  within  the  meaning  of  Sec.  72  of  the  Civil 
Code;  nor  do  qtiosi  corporations  come  within  the  provisions 
of  that  section.  King  v.  Ky.  Board  of  Pharmacy,  157  Ky.  52, 
162  S.  W.  561. 

The  State  is  divided  into  subordinate  communities  or  qiiasi 
corporations,  as  counties,  cities,  and  towns,  each  of  which,  to 
a  prescribed  extent,  may  regulate  its  own  internal  affairs, 
subject,  however,  especially  in  the  exercise  of  the  power  of 
taxation  and  the  right  of  taking  private  property  for  public 
uses,  to  the  same  restrictions  as  the  general  Legislature.  Lex- 
ington. V.  McQuillan,  9  Dana,  521. 

Under  Sec.  208,  Ky.  Constitution,  providing  that  **The 
word  corporation  as  used  in  this  Constitution  shall  embrace 
joint  stock  companies  and  associations,**  and  Sec.  457,  Ky. 
Stats.,  providing  that  *'the  words  'corporation,*  'company,' 
may  be  construed  as  including  any  corporation,  company, 
person,  persons,  partnership,  joint  stock  company,  or  associa- 
tion,*' an  association  of  three  thousand  members  will  be  treated 
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18  a  quoii  corporation  for  the  purpose  of  service  of  process. 
Adms  Express  Co.  v.  Schofield,  64  S.  W.  903,  23  R.  1120. 
See,  also,  C!obpobjltions. 

QUASI  TENANT.— See,  also,  Landlord  and   Tenant. 

A  purchaser  by  executory  contract  is  a  qtKisi  tenant  and 
holds  the  possession  so  far  as  strangers  are  concerned  for 
the  benefit  of  his  vendor's  title,  which  he  is  estopped  to 
deny  and  can  not  prejudice  by  a  contract  with  another  person. 
Turner  v.  Thomas,  13  Bush,  518. 

QUASI  TRUSTEE.— Where  an  old  and  infirm  woman  who 
was  unable  to  manage  and  supervise  her  farm,  entrusted  the 
matter  to  another,  he  assumed  the  position  of  quasi  trustee. 
Hamilton's  Admr.  v.  Marshall,  7  Ky.  Opin.  554. 

QUI  APPROBAT  NON  REPROBAT.— He  who  accepts  (in 
part)  can  not  reject.     Cochran's  Law  Lexicon. 

QUI  DESTRUIT  MEDIUM,  DESTRUIT  FINEM.— He  who 

destroys  the  means,  destroys  the  end.     Cochran's  Law  Lexicon. 

QUI  FACIT  PER  ALIUM,  FACIT  PER  SE.— He  who  does 
a  thing  through  another  does  it  himself;  i.  e.,  a  principal  is 
liable  for  the  acts  of  his  agent  acting  within  the  scope  of 
his  authority.     Cochran's  Law  Lexicon. 

"We  find  in  Jud^  Cooley's  work  on  Torts  (3rd  Ed.,  p. 
1016)  a  statement  of  the  doctrine  made  with  admirable  sim- 
plicity. He  lays  as  the  foundation  for  the  master's  liability, 
the  maxim:  Qui  facii  per  alium  facit  per  se;  which  he  renders 
freely  as  meaning  that  that  which  the  superior  has  put  the 
inferior  in  motion  to  do,  must  be  regarded  as  done  by  the 
superior  himself."  Strader's  Admrs.  v.  President  and  Direc- 
tors of  the  Lexington  Eydraulic  &  Mfg.  Co,,  146  Ky.  580, 
142  S.  W.  1073. 

**Unless  the  negligent  act  be  one  performed  within  the 
course  of  the  servant's  employment,  it  is  not  fairly  imputable 
to  the  master  as  his  own,  and  the  maxim,  qui  facit  per  alium, 
facit  per  se — ^he  who  acts  through  another  acts  himself — ^is 
not  applicable."  Cinxmnaii,  N.  0,  &  T.  P.  Ry.  Co.  v.  WH- 
ton's  Admr.,  161  Ky.  644,  171  S.  W.  430. 
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The  maxim,  qui  facit  per  alium  facit  per  se,  should  apply 
with  peculiar  force  to  the  acts  of  an  insurance  agent.  Phoenix 
Ins.  Co.  V.  Spiers,  87  Ky.  297. 

This  maxim  is  applied  in  L.  &  N.  R.  Co.  v.  Lou^,  118  Ky. 
274,  80  S.  W.  768,  25  R.  2317,  65  L.  R.  A.  122;  L.  &  N  B. 
Co.  V.  Collins,  2  Duvall,  119 ;  Com.  v.  Bums,  4  J.  J.  Mar.  181 ; 
M'Meekin  v.  Foster,  3  Bibb,  48,  49. 

QUI  HAERET  IN  LITERA,  HAERET  IN  CORTICE.— He 

who  sticks  at  the  letter  sticks  in  the  bark;  i.  e.,  does  not 
get  at  the  solid  substance  of  the  law.    Cochran's  Law  Lexicon. 

This  maxim  is  quoted  in  Eardin  v.  Owvngs,  1  Bibb,  216, 
and  is  held  to  have  a  most  dangerous  tendency,  as  interpreted 
in  England. 

This  maxim  is  applied  in  Pugh's  Admr.  v.  White,  78  Ky. 
216 ;  Harrison  v.  Ky.,  3  J.  J.  Mar.  376. 

A  full  discussion  of  the  meaning  and  application  of  this 
maxim  may  be  found  in  Broom's  Legal  Maxims. 

QUI  IN  JUS  DOMINIUMVE.— ^ui  in  jus  d^nniniumve 
alterius  succedit  jure  ejus  uti  debet.  He  who  succeeds  to 
the  right  or  property  of  another  should  also  perform  his 
duties;  e.  g.,  the  heir  is  subject  to  the  debts  of  his  ancestor 
to  the  extent  of  any  property  coming  to  his  hands  as  such. 
Cochran's  Law  Lexicon. 

QUI  IN  UTERO- — Qui  in  utero  est  pro  jam  nato  habetur, 
quoties  de  ejus  commodo  quaeritur.  He  who  is  in  the  womb 
is  held  as  already  bom,  whenever  his  benefit  is  in  questicm. 
Cochran's  Law  Lexicon. 

QUI  MANDAT  IPSE  FECISSE  VIDETUR.— He  who  gives 
the  order  is  taken  to  be  himself  the  doer.  Cochran's  Law 
Lexicon. 

QUI  NON  IMPROBAT,  APPROBAT.— He  who  does  not 
blame,  approves.    Cochran's  Law  Lexicon. 

QUI  NON  PROHIBET. — Qui  non  prohtbet  quod  prohibere 
potest,  asseniire  videtur.  He  who  does  not  forbid  what  he 
can  forbid,  is  understood  to  assent.    Cochran's  Law  Lexicon. 
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If  the  party  entitled  to  the  benefit  of  a  contract  can  pro- 
tect himself  from  a  loss  arising  from  a  breach,  at  a  trifling 
6^)61186,  or  with  reasonable  exertions,  he  fails  in  social  duty 
if  he  omits  to  do  so,  regardless  of  the  increased  amount  of 
damages  for  which  he  may  intend  to  hold  the  other  con- 
tracting party  liable.  ^^Qui  non  prohibet,  cwm  prahibere 
possit,  jubet."  Raleigh  v.  Clark,  114  Ky.  738,  71  S.  W.  857, 
24  IL  1654. 

QUI   PARCIT   NOCENTIBUS,    INNOCENTES    PUNIT.— 

He  who  spares  the  guilty  punishes  the  innocent.  Cochran's 
Law  Lexicon. 

QUI  PER   FRAUDEM  AGIT,   FRUSTRA  AGIT.— What  a 

man  does  fraudulently,  he  does  in  vain  (for  the  courts  will 
give  relief  against  him).    Cochran's  Law   Lexicon. 

QUI  POTEST  ET  DEBET  VETARE,  JUBET.— He  who 

can  and  ought  to  foibid,  and  does  not,  commands.  This 
maxim  is  applied  in  Mitchell  v.  0 wings,  3  A.  E.  Mar.  315; 
Dennis  v.  Warder,  3  B.  Mon.  175. 

QUI  PRIOR  EST  TEMPORE,  POTIOR  EST  JURE.— He 

who  is  first  in  time,  is  stronger  in  law.    Cochran's  Law  Lexicon. 

Equity  will  not  deprive  a  purchaser  of  a  legal  advantage, 
unless  he  had  notice  of  a  prior  equity;  between  those  of  an 
equal  equity  the  maxim  is  qui  prior  est  tew,pore,  potior  est 
jure.    DuvaU  v.  Outhrie,  3  Bibb,  532. 

This  maxim  applied  in  Patrick  v.  Marshall,  2  Bibb,  45; 
Shropshire  v.  Withers,  5  J.  J.  Mar.  210;  Welsh  v.  Viemont 
d:  Savory's  Executors,  4  Bibb,  344. 

See  note  on  this  maxim  in  66  L.  R.  A.  774. 

A  full  discussion  of  the  meaning  ard  application  of  this 
maxim  may  be  found  in  Broom's  Legal  Maxims. 

QUI  SENTIT  COMMODUM,  SENTIRE  DEBET  ET 
ONUS. — ^He  who  receives  the  advantage,  ought  also  to  bear 
the  burden.     Cochran's  Law  Lexicon. 

This  maxim  is  applied  in  Cox  v.  Fenvricky  4  Bibb,  539. 

QUI  TACET,  CONSENTIRE  VIDETUR.— He  who  is  silent 
10  understood  to  consent.    Cochran's  Law  Lexicon. 
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Qui  tadt  consentire  videtur,  qui  potest  et  debet  vetare, 
jubet,  is  an  estoppel  in  equity,  but  not  applicable  to  cases  at 
law.  Dermis  v.  Warder,  3  B.  Mon.  175.  See,  also,  PhUUps 
V.  Clark,  4  Met.  352. 

QUI  TAM. — (Who  as  well.)  A  '^popular*'  action  on  a 
penal  statute,  which  is  partly  at  the  suit  of  the  queen,  or  state, 
and  partly  at  that  of  an  informer.    Cochran's  Law  Lexicon. 

QUI  TARDIUS  SOLVIT,  MINUS  SOLVIT.— He  who  pays 
too  late  pays  too  little.    Cochran's  Law  Lexicon. 

QUI  VULT  DECIPI  DECIPIATUR.— Let  him  be  deceived 
who  wishes  to  be  deceived;  i.  e,,  the  court  will  not  relieve  a 
person  who  has  been  guilty  of  negligence  so  gross  as  to  invite 
deception.     Cochran's  Law  Lexicon. 

QUIA  TIMET. — (Because  he  fears),  a  bill  which  was  fUed 
to  protect  property  from  apprehended  future  injury.  Coch- 
ran's Law  lexicon. 

The  design  of  a  bill  of  peace  is  to  procure  repose  from 
perpetual  litigation.  A  bill  quia  timet  differs  from  a  bill  of 
peace  in  that  its  object  is  to  prevent  future  litigation  by 
removing  existing  causes  of  controversy  as  to  the  title,  instead 
of  the  discontinuance  of  a  prolonged  and  vexatious  litigation. 
Barker  v.  Warren,  6  R.  86.  See,  also,  Kincaid  v.  Magowan, 
6  R.  99. 

In  order  to  maintain  a  bill  quia  timet  the  party  must  show 
not  an  injury  already  done,  but  one  which  he  apprehends 
may  happen  in  future.    Fraley  v.  Peters,  12  Bush,  470. 

QUICK   WITH    CHILD.— At   common   law  it   was   not  an 

oflFense  to  produce  an  abortion  prior  to  the  time  the  mother 
became  quick  with  child.    Mitchell  v.  Com,,  78  Ky.  204. 

QUICQUID  PLANTATUR  SOLO,  SOLO  CEDIT.— What- 
ever is  affixed  to  the  soil,  passes  with  a  grant  of  the  soil. 
Cochran's  Law  Lexicon. 

QUICQUID  SOLVITUR. — Quicquid  solvitur,  solvUur  secun- 
dum madum  solventis.  Whatever  is  paid,  is  paid  according 
to  the  direction  of  the  payer;  i.  e.,  the  debtor  may  state,  at 
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the  time  of  payment,  which  of  two,  or  more,  debts  he  intends 
to  liquidate.     Cochran's  Law  Lexicon. 

QUID  PRO  QUO. — (Something  for  something),  a  con- 
sideration. 

There  must  be  in  every  contract,  to  render  it  valid,  a 
good,  or  a  valuable  consideration.  The  "gwid  pro  quo,'*  is 
the  delight  of  the  law,  so  much  so,  that  out  of  the  various 
considerations  which  influence  human  action,  it  has  selected 
and  considered  the  two  foregoing  only — the  good  and  the 
valuable.  Lodeed,  so  adhesive  is  the  ^^quid  pro  quo**  prin- 
ciple, that  while  it  will  not  lend  its  aid  to  the  donor,  to 
reclaim  an  executed  gift-^it  refuses  its  assistance  to  the 
enforcement  of  a  gift  executory — it  permits  generosity,  but 
exacts  justice — ^you  may  be  generous — ^you  must  be  just. 
Shackelford  v.  Ha/ndiey's  Exrs,,  1  A.  K.  Mar.  503. 

QUIET  POSSESSION.— A  covenant  to  keep  a  tenant  in 
qoiet  possession  of  the  premises  during  the  term  is  not  broken 
hy  an  occasional  seepage  of  water  through  the  floor  of  the 
room  immediatdy  over  the  leased  premises,  but  not  to  such 
an  extent  as  to  render  the  leased  premises  unfit  for  the  use 
for  which  they  were  rented.  Leigh  Banana  Case  Co,  v.  Rudy, 
147  Ky.  772,  146  S.  W.  756. 

In  case  of  a  guaranty  for  payment  of  rent  under  a  lease 
whereby  the  landlord  covenants  *'to  keep  the  tenant  in  quiet 
possession  during  the  term,"  the  covenant  is  a  condition 
precedent  to  the  guarantor's  liability,  and  a  petition  against 
the  guarantor  should  allege  its  performance.  Snowden  v. 
Ughi,  5  R.  121,  606,  6  R.  118. 

QUIET  TITLE.— Under  Ky.  Stats.,  Sec.  11,  an  action  to 
<IQiet  title  does  not  lie  against  a  person  who  is  in  actual 
possession  of  land  claiming  it  as  his  own.  Ejectment  is  the 
proper  remedy.  Newsome  v.  Eamitton,  142  Ky.  5,  133  S. 
W.  952. 

An  action  to  be  adjudged  the  owner  of  mineral  rights  in 
a  tract  of  land  is  not  an  action  to  quiet  the  title  thereto,  and 
nwy  be  maintained  by  the  claimant,  although  he  is  not  at 
the  time  in  the  possession  of  the  land.    Eversde  v.  Virginia 
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Iron,  Coal  &  Coke  Co.,  122  Ky.  649,  92  S.  W.  593,  29  R. 
151. 

A  suit  to  quiet  title  may  be  based  upon  title  acquired  by 
adverse  possession  for  the  statutory  period  of  fifteen  years; 
color  of  title  is  not  a  pre-requisite  to  the  maintenance  of  such 
an  action.    Rice  v.  Blair,  161  Ky.  280,  170  S.  W.  657. 

Where  the  defendant  asserts  his  title  to  the  land  and  prays 
judgment  quieting  his  title,  he  can  not  complain  that  the  court 
settles  a  controversy  which  he  asked  to  be  settled,  although 
it  may  be  settled  against  him.  Fox  v.  Cornet ,  124  Ky.  435; 
JohMsan  v.  Farris,  140  Ky.  135 ;  Hall  v.  Hall,  149  Ky.  817,  149 
S.  W.  1128. 

In  action  to  quiet  the  title  to  land  it  is  not  essential  that 
the  defendant  should  be  asserting  an  immediate  right  to 
recover  the  land.  The  fact  that  they  claim  the  land  as  the 
heirs  presumptive  of  one  of  the  vendors  whom  they  assert 
is  a  lunatic,  and  was  at  the  time  of  the  conveyance  incapaci- 
tated for  making  such  a  contract,  and  that  the  same  is  void, 
and  that  at  the  proper  time  they  would  have  the  same  set 
aside,  etc.,  is  suflSdent.    Moore  v.  Boner,  7  Bush,  27. 

In  an  action  quia  timet  the  petition  must  describe  the  land, 
allege  both  the  plaintiff's  title  to  and  possession  thereof,  and 
the  nature  of  the  claim  asserted  to  the  land,  or  such  part 
thereof  as  may  be  involved,  by  the  defendant;  also  that  it 
is  hostile  to  the  plaintiff's  title  and  possession  and  casts  a 
cloud  thereon.    Henderson  v.  Clark,  163  Ky.  192,  173  S.  W.  367. 

An  action  to  quiet  title  can  not  be  maintained  unless  the 
plaintiff  is  the  owner  and  in  possession  of  the  land.  Bowling 
V.  Breathitt  Coal,  Iron  &  Lumber  Co.,  134  Ky.  249,  120  S. 
W.  317 

The  law  is  well  settled  that  in  actions  brought  pursuant 
to  Sec.  11,  Ky.  Stats.,  plaintiff  must  prove  both  the  legal 
title  and  actual  possession  in  order  to  recover.  Musick  v. 
Horn,  145  Ky.  639,  140  S.  W.  1014. 

To  maintain  an  action  to  quiet  title,  the  plaintiff  must  have 
both  the  possession  and  legal  title.  Defendant  can  not  by 
taking  possession  pending  the  action  affect  the  possession  which 
plaintiff  had  at  the  bringing  of  the  suit.  Whipple  v.  Earick, 
93  Ky.  121,  14  R.  85. 
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Sec.  332,  Civil  Code,  providing  for  a  separation  by  the 
court  of  its  conclusions  of  law  and  fact,  does  not  apply  to  an 
tetion  to  quiet  title,  which  is  cognizable  exclusively  in  a 
court  of  equity.    Dennis  v.  Cock,  50  S.  W.  30,  20  R.  1866. 

A  petition  to  quiet  title  must  aver  that  the  plaintiff  has 
actual  possession  of  the  land.  ComeUson  v.  Foushee,  101  Ky. 
257,  40  S.  W.  680,  19  R.  417. 

"Where  the  action  is  not  to  quiet  title,  but  rather  to  obtain 
the  title  admitted  to  be  in  the  defendant,  the  objection  that 
the  plaintiff  does  not  allege  that  he  is  in  possession  is  not 
available.    Rousseau  v.  Lambert,  10  R.  23. 

QUIETUS. — ^Preed,  or  acquitted.  The  word  used  in  the 
exchequer  to  signify  the  discharge  given  to  an  accountant  to 
the  crown;  e.  g,,  a  sheriff.    Cochran's  Law  Lexicon. 

Quietus  to  sheriff  produced  to  auditor.  Ky.  Stats.,  Sec. 
4130. 

QUILIBET  POTEST. — Quilibet  potest  remmdare  juri  pro 
w  iniroducto.  Any  one  may  give  up  a  right  introduced  for 
his  own  benefit.     Cochran's  Law  Lexicon. 

QUISQUIS  RENUNCIARE  POTEST  JURI  PRO  SEIPSO 

INTRODUCTO.— This  maxim  is  applied  in  LitteU  v.  Hord, 
Hardin  81,  82. 

QUIT  CLAIM  DEED.— A  quit  claim  deed  is  as  effectual 
to  convey  land  as  any  other  deed,  the  only  difference  being 
that  the  former  does  not  contain  covenant  of  warranty. 
Hosman  v.  Willeit,  107  S.  W.  334,  32  R.  906. 

QUO  ANIMO.— (With  what  mind),  the  intent.  Cochran's 
Law  Lexicon. 

QUO  LIGATUR  EO  DISSOLVITUR.— As  an  obligation  is 
contracted  so  it  must  be  dissolved;  e.  g,,  a  deed  by  a  deed. 
Cochran's  Law  Lexicon. 

QUO  WARRANTO.— (By  what  authority.)  A  writ,  or 
proceeding,  by  which  the  government  inquires  into  the  right 
of  a  person,  or  corporation,  to  hold  an  oflSce,  or  exercise  a 
fitmchise,  which  was  never  lawfully  held,  or  which  has  been 
fi»feited  by  neglect  or  abuse.    Cochran's  Law  Lexicon. 
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In  lieu  of  the  ancient  writ  of  quo  wanrania,  there  is  pro- 
vided a  common  law  action  by  Code  (Sec.  480,  Civil  Code) 
to  prevent  the  usurpation  of  an  oflSce.  The  suit  must  be  in 
the  name  of  the  person  entitled  thereto,  or  of  the  Common- 
wealth, and  when  in  the  name  of  the  latter  must  be  brought 
by  or  upon  information  of  the  attorney  general,  when  the 
oflSce  is  a  city  oflSce.  (Sees  483-4-5.  Civil  Code;  Wheeler  v. 
Commonwealth,  98  Ky.  59.)  Lewin  v.  Ft  MitcheU,  148  Ky. 
816,  147  S.  W.  922. 

'*In  lieu  of  the  writs  of  scire  facias  and  quo  vxirramio,  or 
of  an  information  in  the  nature  of  a  quo  uHirranio,  ordinary 
actions  may  be  brought  to  vacate  or  repeal  charters,  and  to 
prevent  the  usurpation  of  an  oflBce  or  franchise."  Civil  Code, 
Sec.  480. 

The  quo  warramio  is  a  public  writ  allowed  by  the  common 
law;  but  a  decision  upon  it  as  to  the  right  of  the  actual 
incumbent  of  oflSce  does  not,  if  it  be  against  him,  directly 
and  necessarily  restore  to  the  oflSce  another  claimant.  Taylor 
V.  Com.,  3  J.  J.  M.  401. 

In  this  State  a  quo  warramio  information  must  be  filed 
in  the  name  of  the  Attorney  for  the  Commonwealth.  The 
statute  of  IX.  Anne  in  relation  to  information  of  the  nature 
of  a  quo  warrardo  has  no  operation  in  this  State.  Com.  v. 
Lex.  &  Harrodshurg  T.  P.  Co.,  6  B.  M.  397. 

The  quo  urarramto  is  a  public  writ  allowed  by  the  common* 
law;  it  only  questions  the  incumbent's  right,  and  is  not  a 
remedy  for  establishing  the  right  of  another  or  for  admitting 
him  to  oflSce.  Taylor  v.  Com,,  3  J.  J.  M.  406;  Newcum  v. 
Kirttey,  13  B.  M.  518. 

QUOAD. — ^As  far  as.  Quoad  hoc,  as  to  this.  Quoad  uUra, 
as  to  the  rest.     Cochran's  Law  Lexicon. 

QUOD  AB  INITIO. — Quod  ab  initio  non  valet,  in  iraciu 
temporis  non  convalescet.  That  which  is  invalid  in  its  com- 
mencement, gains  no  strength  by  lapse  of  time.  Cochran's 
Law  Lexicon. 

QUOD  CONTRA  LEGEM  FIT,  PRO  INFECTO  HABE- 
TUR. — What  is  done   contrary   to  law   is   considered  aa  not 
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done;  i.  e,,  no  one  can  derive  lawful  advantage  from  it.  Coch- 
rwi's  Law  Lexicon. 

QUOD   FIERI    DEBET,    FACILE    PRAESUMITUR.— That 

which  ought  to  be  done  is  easily  presumed.  Cochran's  Law 
Lexicon. 

QUOD   FIERI    NON    DEBET,    FACTUM    VALET— That 

which  ought  not  to  be  done  is  (sometimes)  valid  when  done ; 
^'  9',  a  marriage  without  the  proper  consents.    Cochran's  Law 

Lexicon. 

QUOD  MALE  ET  NECLICENTER  SE  CESSET  IN  EXE- 
CUTIONS OFFICII. — ^The  meaning  of  this  phrase,  ** according 
^  its  literal  translation  in  English,  is,  because  he  had  badly 
and  negligently  behaved  himself  in  the  execution  of  his 
office."   Cam.  v.  Arnold,  3  Litt.  329. 

QUOD  NECESSITAS  COGIT,  EXCUSAT— That  which 
iiecessity  compels  she  excuses;  i.  e.,  a  man  is  not  held  crim- 
^^y  responsible  for  actions  which  he  is  forced  to  commit. 
Cochran's  Law  Lexicon. 

QUOD    NULLIUS    EST    EST    DOMINI    REGIS.— That 

which  ig  the  property  of  nobody  belongs  to  our  lord  the  king. 
Cochran's  Law  Lexicon. 

QUOD  PER   ME   NON    POSSUM,   NEC   PER  ALIUM.— 

^t  I  can  not  do  of  myself,  I  can  not  do  by  another;  ♦.  e., 
&  person  can  not  delegate  a  power  he  does  not  himself  possess. 
Cochran's  Law  Lexicon. 

QUOD  PURE  DEBETUR,  PRAESENTI  DIE  DEBETUR. 

^That  which  is  due  unconditionally,  is  due  at  once.  Coch- 
ran's Law  Lexicon. 

QUOD  SEMEL. — Quod  semel  placuit  in  electione,  amplitcs 
^itplicere  non  potest.  When  election  is  once  made  it  can  not 
oe  revoked.    Cochran's   Law  Lexicon. 

QUOD  TACITE  INTELLIGITUR,  DEESSE  NON  VIDETUR. 

^What  is  tacitly  assumed  does  not  appear  to  be  wanting. 
Cochran's  Law  Lexicon. 
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QUOD  TURPI  EX  CAUSA  PROMISSUM  EST  NON 
VALET. — ^A  promise  founded  on  an  immoral  consideration 
is  not  binding.     Cochran's  Law  Lexicon. 

QUOD  VANUM. — Quod  vanum  et  inutile  est,  lex  non 
requirit.  The  law  requires  not  what  is  vain  and  useless. 
Cochran's  Law  Lexicon.    See  Vain  Thing. 

QUORUM. — The  minimum  number;  e,  g.,  of  directors  or 
legislators,  necessary  to  be  present  in  order  to  constitute  a 
formal  meeting  capable  of  transacting  business.  Cochran's 
Law  Lexicon.    See,  also,  Majority. 

Under  Sec.  5  of  Ch-ap.  25  of  the  Acts  of  1912,  an  educa- 
tional division  board  may  elect  a  teacher  by  the  concurrent 
votes  of  a  majority  of  a  quorum  of  the  board.  Educational 
Division  Board  v.  Butler,  155  Ky.  164,  159  S.  W.  679. 

A  director  of  a  corporation  can  not  be  counted  to  con- 
stitute a  quorum  in  accepting  a  deed  from  himself  to  the 
company.  Chilton  v.  Bell  County  Coke  &  Improvement  Co., 
153  Ky.  776,  156  S.  W.  889. 

A  majority  of  a  quorum  of  a  board  of  town  trustees  is 
sufficient  to  take  action  unless  there  be  some  other  rule  estab- 
lished by  the  constitution  or  the  charter.  Barry  v.  Town  of 
New  Haven,  162  Ky.  60,  171  S.  W.  1012. 

Where  there  is  no  statutory  provision  prohibiting  less  than 
the  whole  membersftiip  of  a  school  board  from  taking  action, 
a  quorum  thereof  may  take  any  action  that  the  whole  board 
might  take.  Trustees  SlaughtervUle  Graded  School  District 
v.  Brooks,  163  Ky.  200,  173  S.  W.  305. 

Where  three  members  elect  of  a  city  council  willfully  and 
negligently  failed  and  refused  for  ten  months  to  qualify  or 
serve  as  such  councilmen,  thereby  preventing  a  quorum  and 
depriving  the  city  of  any  administration  of  its  affairs,  they, 
by  such  conduct,  forfeited  their  offices  as  councilmen.  City  of 
Williamsburg  v.  Weesi^er,  164  Ky.  769,  176  S.  W.  224. 

Less  than  a  majority  of  the  stockholders  of  a  corporation 
may  hold  a  valid  election  of  officers.  OUchrist  v.  Collopy, 
119  Ky.  110,  82  S.  W.  1018,  26  R.  1003. 

Two  trustees  are  a  quorum,  and  their  act  is  the  act  of  the 
board.    Therefore,   where   three   trustees  signed   an   order  of 
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levy,  the  fact  that  one  of  them  did  so  under  a  mistake  of 
law  does  not  in\^idate  the  order.    StUes  v.  Beall,  11  B.  486. 

Under  a  city  charter  providing  that  a  majority  of  the 
board  of  councilmen  should  constitute  a  quorum,  and  a  rule  of 
the  council  that  a  majority  of  the  quorum  elected  and  voting 
should  be  necessary  to  choose  an  oflScer  elected  by  the  board, 
a  quorum  of  the  members  elected  must  vote,  and  a  majority 
of  that  quorum  could  elect  when  such  quorum  was  voting. 
CoUopy  V.  Cloherty,  39  S.  W.  431,  18  R.  1061. 

Where  a  council  consists  of  six  members,  with  the  mayor  as 
presiding  oflScer,  the  mayor  and  three  of  the  councilmen  do 
not  consftitute  a  quorum,  and  their  acts  are  void.  City  af 
Smmei  v.  Somerset  Banking  Co,,  109  Ky.  549,  60  S.  W.  5, 
22  R  1129. 

A  city  ordinance  is  not  void  though  voted  for  by  those 
who  were  merely  de  facto  councilmen  and  passed  at  a  meet- 
^  at  which  there  was  not  a  quorum  of  de  jwre  councilmen, 
present;  the  acts  of  the  de  facto  councilmen,  who  were  hold- 
^  over,  having  been  performed  with  the  knowledge  of  the 
other  members  of  the  council,  who  had  the  right  to  reappoint 
them.  Pence  v.  City  of  Frankfort,  101  Ky.  534,  41  S.  W. 
1011, 19  R.  721. 

Cities  of  the  Rrst  Class.  A  majority  of  the  members 
elect  shall  form  a  quorum  of  either  board,  but  a  smaller  num- 
W  may  adjourn  from  day  to  day.  Ky.  Stats.  (1*15),  Sec. 
2772. 

Cities  of  the  Second  Class.  ''A  majority  of  the  members 
elect  shall  form  a  quorum  of  either  board,  but  a  smaller  num- 
•^er  may  adjourn  from  day  to  day.''  Ky.  Stats.  (1915), 
Sec.  3043. 

"A  majority  of  mem'bers  elect  of  both  boards  shall  consti- 
tute a  quorum  for  the  transaction  of  business  in  joint  ses- 
rion."   Ky.  Stats.   (1915),  Sec.  3044. 

"Where,  by  the  charter  of  a  city  of  the  second  class,  the 
^neral  council  is  composed  of  seventeen  members,  twelve 
councilmen  and  five  aldermen,  and  it  is  provided  that  **a 
Dttjority  of  the  members-elect  of  both  boards  shall  constitute 
&  quorum  for  the  transaction  of  business  in  joint  session," 
*  meeting  in  joint  session  of  ten  councilmen  and  two  aider- 
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men  constitutes  a  quorum.  Davis  v.  Clans,  125  K7.  4,  100  S. 
W.  263,  30  R.  1082. 

A  majority  of  the  members  of  the  council  of  the  city  of 
Covington  forms  a  quorum,  and  can  perform  the  business 
allotted  to  their  body  unless  restrained  by  some  specific 
inhibition.     Covington  v.  Boyle,  6  Bush,  206. 

Cities  of  Third  Class.  ''Not  less  than  seven  members  of 
the  common  council  shall  constitute  a  quorum  to  do  business." 
Ky.  Stats.  (1915),  Sec.  3271. 

Cities  of  Fourth  Class.  ''A  majority  shall  be  a  quorum 
of  the  board  with  power  to  act,  and  in  the  absence  of  a 
quorum  two  members  shall  have  power  to  adjourn  from  time 
to  time  until  a  quorum  is  secured."  Ky.  Stats.  (1915),  Sec. 
3486. 

Cities  of  Rfth  Class.  Under  Sec.  3634,  Ky.  Stats.,  four 
members  of  a  city  council  of  cities  of  the  fifth  class,  being  a 
majority  of  the  whole  board,  constitute  a  quorum,  though 
the  mayor  may  not  be  present.  In  the  absence  of  the  mayor 
a  member  of  the  council  may  be  chosen  mayor  pro  tern.,  but 
this  does  not  deny  him  the  right  to  vote  as  a  member  of  the 
council,  though  he  can  not  also  vote  as  mayor.  Shugars  v. 
Hamilton,  122  Ky.  606,  92  S.  W.  564,  29  R.  127. 

Under  Sec.  3616,  Ky.  Stats.,  part  of  charter  of  cities  of 
the  fifth  class,  providing  that  **the  government  of  said  cities 
shall  be  vested  in  a  mayor  and  city  council,  to  consist  of  six 
members,"  and  Sec.  3634,  Id.,  providing  that  **a  majority  of 
the  members  shall  constitute  a  quorum  for  the  transaction  of 
business,"  and  that  ''the  mayor  shall  preside  at  all  meetings 
of  the  council,  and  may  vote  in  case  of  a  tie  vote  of  the 
council,"  the  mayor  and  three  members  of  the  council  do  not 
constitute  a  quorum.    Bybee  v.  Smith,  61  S.  W.  15,  22  R.  1684. 

Towns  of  the  Sixth  Class.  Majority  of  board  of  trustees 
constitute  quorum;  but  less  number  may  adjourn,  and  compel 
attendance  of  absent  members.     Ky.  Stats.   (1915),  Sec.  3697. 

Quorum  of  Judges  of  Court  of  Appeals.  See  Ky.  Con- 
stitution, Sec.  117. 

Rscal  Court.  A  majority  of  the  members  of  the  Fiscal 
Court  constitute  a  quorum..  Ky,  Const.  (1891),  Sec.  144, 
Ky.  Stats.   (1915),  Sec.  1837. 
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Quorum  of  Directors.  ''The  affairs  of  each  corporation 
shall  be  managed  by  a  board  of  not  less  than  three  directors, 
each  of  whom  schall  own  in  his  own  right  not  less  than  three 
shares  of  capital  stock;  they  shall  hold  ofiSce  until  their  suc- 
^^essors  are  respectively  elected  and  qualified,  and  a  majority 
of  them  shall  constitute  a  quorum  for  the  transaction  of 
business."    Ky.  Stats.,  Sec.  551. 

Quorum  of  houses  of  General  Assembly.  ''Not  less  than 
*  majority  of  the  members  of  each  House  of  the  General 
'Assembly  shall  constitute  a  quorum  to  do  business,  but  a 
smaller  number  may  adjourn  from  day  to  day,  and  shall  be 
authorized,  by  law,  to  compel  the  attendance  of  absent  mem- 
^^  in  such  manner  and  under  such  penalties  as  may  be 
prescribed  by  law."    Ky.  Constitution   (18M),  Sec.  37. 

What  constitutes  a  quorum.  See  notes  on  this  subject  in 
21  L.  R.  A.  174,  42  L.  R.  A.  (N.S.)  799. 

QUOTIES  IN  VERBIS.— Quo^'e^  in  verbis  nulla  est  ambig- 
w'to,  iM  nulla  expositio  contra  verba  fienda  est.  Where 
ttere  is  no  ambiguity  in  the  words  of  an  instrument,  no 
interpretation  must  be  given  to  it  contrary  to  the  words;  *.  e., 
parol  evidence  to  contradict  or  vary  the  clear  words  of  a 
written  mstrument  is  inadmissible.      Cochran's  Law  Lexicon. 

R 

RACKS  IN  CARS. — Trainmen  are  required  to  exercise 
ordinary  care  to  protect  passengers  from  being  injured  by 
packages  falling  out  of  racks,  and  when  a  package  that  is 
placed  in  a  rack  is  of  such  size  or  character  as  to  reasonably 
attract  the  attention  of  careful,  prudent  persons,  and  to  put 
them  on  notice  that  it  may  fall,  the  company  will  be  liable 
to  a  passenger  injured  by  the  package  falling  out  of  the 
rack  if  its  servants  have  had  reasonable  opportunity  to 
discover  its  presence.  L.  &  I,  R,  Co,  v.  Bommele,  152  Ky. 
719,  154  S.  W.  16.  See,  also,  Adams  v.  L.  &  N.  B.  Co.,  134 
Ky.  620,  121  S.  W.  419,  135  Am.  St.  Rep.  425. 

RAIL  FENCE. — ^A  fair  and  reasonable  construction  must 
be  placed   on   the  language  used   in  a  judgment,   and   when 
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it  says  that  a  rail  fence  is  the  boundary  line,  it  means  the 
center  of  the  worm  of  the  fence,  and  the  judgment  is  not 
void  because  it  does  not  recite  what  part  of  the  rail  fence 
is  to  be  the  line.  Woodford  v.  CZat/,  107  S.  W.  269,  32  R. 
922. 

RAILINGS. — ^A  city  or  town  is  not  bound  by  law  to  erect 
and  maintain  railings  for  persons  to  sit  upon  or  lean  against. 
They  are  not  intended  to  be  used  for  the  convenience  and 
accommodation  of  those  who  seek  for  a  place  of  rest,  while 
they  stop  in  the  highway  to  lounge,  or  to  recover  from  fatigue, 
or  to  engage  in  conversation.  If  a  person  uses  them  for  such 
purposes,  he  does  it  at  his  own  risk.  A  town  or  city  can  not 
be  held  liable  for  damages  which  are  sustained  by  persons  in 
consequence  of  improper  or  unauthorized  uses  of  the  high- 
way, which  occasion  or  contribute  to  accident.  City  of  Louis- 
viae  V.  Hayden^,  154  Ky.  258,  157  S.  W.  4. 

RAILROADS— RAILROAD  COMPANIES.— A  company  char- 
tered  to  build  a  '* railroad''  has  the  right  to  elevate  it  wherever 
the  character  of  the  country  makes  it  either  convenient  or 
essential  to  do  so.  An  amended  charter  of  a  railroad  company, 
referring  to  city  ordinances  requiring  the  road  to  be  elevated 
at  street  crossings,  must  be  deemed  a  legislative  recognition  of 
the  right  to  ** elevate"  a  portion  of  the  road.  Fulton  v.  Short 
Route  Ry.  Transfer  Co.,  85  Ky.  640,  9  R.  291. 

An  order  confining  a  railroad  to  a  single  track  upon  a  street 
was  proper,  there  being  nothing  to  show  any  necessity  for  a 
double  track.  Ky.  &  Ind.  Bridge  Co.  v.  Krieger,  93  Ky.  243, 
14  R.  151. 

An  action  involved  the  location  of  the  line  between  the 
Kuttawa  Common  School  District  No.  29  and  the  Eddjrville 
Graded  Common  School  District  No.  8,  and  the  right  to  the 
taxes  on  the  railroad  which  runs  between  them.  The  Eddyville 
district  was  created  by  an  aet  approved  March  5,  1874,  and  the 
boundary  of  the  Kuttawa  district  No.  8  was  fixed  by  an  act  of 
March  31,  1886,  as  follows:  *'To  include  within  said  district 
the  farms  of  Willis  B.  Machen  and  Wm.  B.  Jones,  and  here- 
after Lick  Creek  shall  be  the  line  between  said  district  No.  29 
and  Common  School  District  No.  8,  from  the  bridge  near  the 
railroad  depot  up  to  the  Jones  farm,  and  the  Chesapeake  & 
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Ohio  Railroad  shall  be  the  line  of  said  districts  on  the  south.*' 
Held,  the  plain  purpose  of  the  act  was  to  add  to  the  Kuttajwa 
district  the  Machen  farm  and  the  Jones  farm.  The  act  does  not 
prfer  to  the  railroad  right-of-way,  but  the  railroad  itself.  The 
railroad  is  the  line,  and  is  no  more  in  one  district  than  in  the 
other.  The  line  between  the  districts  is  the  center  line  of 
the  railroad ;  that  is,  one  half  of  the  railroad  lies  in  one  district 
and  one  half  in  the  other.  Trustees  of  Eddyville  Graded 
Schaok  V.  Board  of  Ed,  of  Kuitawa  Com.  School  Dist.,  141 
Ky.  126,  132  S.  W.  182. 

No  doctrine  is  better  settled  than  that  a  railroad  company 
takes  its  charter,  holds  its  property  and  franchises  and 
operates  its  road,  subject  to  the  conditions  and  limitations 
imposed  by  the  State  in  its  Constitution  and  general  laws, 
and  also  subject  to  future  constitutional  provisions  and  legis- 
lative enactments.  L.  &  N.  R.  Co.  v.  Central  Stock  Yards 
Co.,  133  Ky.  148,  97  S.  W.  778,  30  R.  18;  reversed,  212  U. 
S.  132. 

Railroads  are  creatures  of  the  law,  invested  with  certain 
powers  to  promote  the  public  interest,  for  which  reason  they 
iMj  be  required  to  conduct  their  affairs  in  furtherance  of  the 
public  objects  of  their  creation,  and  it  is  because  of  this 
public  character  that  courts  assume  jurisdiction  to  enforce 
the  public  duties  required  of  them.  Com.  v.  L.  dk  N.  R.  Co., 
120  Ky.  91,  85  S.  W.  712,  27  R.  497. 

Where  the  charter  of  a  railway  transfer  company  author- 
ised it  to  acquire  the  right  of  way,  construct  and  operate 
ttrough  a  city  any  branch  roads  connecting  with  other  rail- 
wads  terminating  in  the  city,  or  connectmg  therewith  by 
bridge  or  ferry,  ''for  the  accommodation  of  the  commercial 
and  manufacturing  business  of  the  city,*'  and  the  line  selected 
is  the  most  direct  and  natural  line  of  connection,  there  was 
legislative  warrant  for  the  occupancy  of  the  streets  on  the 
Hue.  Dulam£y  v.  L.  &  N.  R.  Co.,  100  Ky.  628,  38  S.  W.  1050, 
18  R.  1088. 

Sec.  807,  Ky.  Stats.,  which  provides  for  the  punishment 
of  the  offense  of  disturbing  a  railroad  switch  or  obstructing 
a  railroad  track,  being  a  part  of  Chap.  32,  entitled  **  Corpora- 
tions—private,"  and  of  Art.  5  thereof,  entitled  *' Railroads,'* 
relates  to  the  subject  expressed  in  the  title,  and  is  therefore 
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not  within  the  inhibition  of  Sec.  51,  Ey.  Constitution.  CmUy 
V.  Com,,  98  Ky.  135,  32  S.  W.  285,  17  R.  678. 

Railroad  companies  can  not  enter  into  contracts  with  each 
other  that  will  disable  either  of  them  from  performing  service 
to  the  public  which  except  for  the  contract  would  be  performed. 
They  can  not  enter  into  contracts  with  each  other  that  will 
impair  the  ability  of  either  of  them  to  furnish  to  the  public 
such  service  as  either  of  them  might  be  required  to  and  would 
furnish  except  for  the  contract.  They  are  public  agents  and 
anything  they  do  in  connection  with  the  operation  of  their 
trains  and  tracks  must  be  done  in  such  a  manner  as  will 
conserve  the  public  good.  C  cfe  0.  Ry,  Co.  v.  Peed,  155  Ky. 
696,  160  S.  W.  472. 

The  right  of  a  railroad  to  establish  refreshment  stands  or 
hotels  at  proper  and  necessary  places  along  its  line  of  road  is 
one  of  its  implied  powers,  as  was  expressly  decided  by  the 
Supreme  CJourt  of  Appeals  of  Virginia,  in  National  Car  Adver- 
tising Co,  V.  Louisville  (b  Nashville  B.  Co.,  110  Va.  413,  where 
it  is  said:  **In  the  brief  of  plaintiflP  in  error  many  illustrar 
tions  are  given  of  contracts  upheld  by  the  courts  which  were 
not  strictly  within  the  express  powers  conferred  by  the  char- 
ter; but  in  all  the  authorities  cited  in  support  of  that  propo- 
sition, whether  of  adjudicated  cases  or  from  text-writere,  we 
think  it  will  be  found  that  the  implied  power  was  <Mie  in 
aid  of  an  express  power,  and  which  inured  to  the  good  of 
the  general  public.  The  illustrations  given  in  Wood  on  Rail- 
roads, at  Sec.  170,  that  a  railroad  company  may  erect  a  tele- 
graph line  along  its  railway,  as  incidental  to  its  primary 
business;  that  it  may  put  up  refreshment  rooms  along  its 
line  of  railroad  for  the  convenience  of  passengers,  or  hotels 
for  a  similar  purpose,  where  the  interests  of  the  corporation 
and  the  traveling  public  require  it,  belong  to  this  class.*' 
Louisville  Property  Co,  v.  Com,,  146  Ky.  827,  143  S.  W.  386. 

Wherever  the  question  has  arisen  it  has  uniformly  been 
held  that  it  is  not  only  the  right,  but  the  duty  of  a  common 
carrier  to  make  suitable  provision  for  providing  meals  for 
its  passengers  and  employes  at  seasonable  hours  and  proper 
places,  and  if  a  railroad  company  may  carry  a  diner  in  con- 
nection with  its  train,  and  for  hire,  feed  the  passengers  thereon. 
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no  good  reason  is  perceived  why  it  may  not  with  equal  pro- 
priety, provide  suitable  hotel  or  restaurant  accommodations 
for  its  passengers  and  employes  for  hire.  This  is  an  incident 
to  the  proper  conduct  of  its  business.  Therefore,  in  an  action 
to  escheat  certain  property  of  a  railroad  company  so  occu- 
pied, on  the  ground  that  it  was  held  and  used  in  violation 
of  Sec.  192  of  the  Constitution,  and  Sec.  567  of  the  Kentucky 
Statutes,  it  was  not  error  in  the  trial  court  to  hold  that  it 
is  not  subject  to  escheat.  Louisville  Property  Co.  v.  Com., 
146  Ky.  827,  143  S.  W.  386. 

Under  a  contract  between  two  railroad  companies  by  which 
one  granted  to  the  other  the  right  to  use  a  part  of  its  rail- 
road, the  grantee  agreeing  to  pay  its  proportion  of  the  taxes 
on  that  part  of  the  railroad  according  to  the  number  of 
engines  and  cars  which  each  run  over  it,  the  grantee  having 
no  use  for  the  grantor's  engines  and  cars,  the  grantee  is  not 
responsible  for  the  tax  on  the  grantor's  engines  and  cars  or 
for  the  franchise  tax  of  the  grantor,  the  franchise  tax  being 
a  tax  on  the  intangible  property  of  the  grantor.  C.  &  0. 
%.  Co.  V.  i.  cfe  N.  R.  Co,,  154  Ky.  637,  157  S.  W.  1107. 

A  railroad  company  is  presumed  to  be  a  corporation  unless 
the  contrary  appears.  M.,  H,  dk  E.  R.  Co.  v.  C(mi.,  140  Ky. 
255,  130  S.  W.  1084. 

The  term  "any  railroad"  has  been  held  to  apply  to  any 
railroad  whether  operated  by  horse  or  steam  power,  or  con- 
structed as  a  narrow  or  broad  gauge,  with  iron  or  other  railing. 
Johnsim's  Admr.  v.  Ry.  Co.,  10  Bush,  232. 

Street  Railways.  In  a  technical  sense  a  street  railway 
M  not  a  railroad,  and  a  jMrovision  in  a  railroad  company's 
charter  that  no  other  ''railroad"  should  be  constructed  between 
stated  points  does  not  prohibit  the  Legislature  from  allowing 
4  * 'street  railroad"  to  be  constructed  between  those  points, 
i.  *  P.  R.  V.  L.  C.  R.  Co.,  2  Duv.  178. 

A  provision  in  a  railroad  charter  that  no  other  ** railroad" 
■honld  be  constructed  between  two  named  points  in  a  city 
can  not  be  consftrued  as  prohibiting  the  construction  of  street 
wflwayg  any  where  within  the  city  for  the  convenience  of 
its  mhabitants.  L.  <&  P.  R.  v.  L.  C.  R.  Co.,  2  Duv.  178.  See 
>bo,  title  Crossing  Railroads,  on  p.  2812,  post. 
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Sec.  30,  act  February  25,  1893,  which  gives  a  lien  to  per- 
sons who  perform  or  furnish  labor  or  teams  **for  the  construc- 
tion or  improvement  of  any  canal,  railroad,  turnpike,  or  other 
public  improvement,"  applies  to  street  railroads.  Montgomery 
V.  Allen,  53  S.  W.  813,  21  R.  1001. 

A  railroad  and  a  street  railroad  are,  in  both  their  tech- 
nical and  popular  import,  as  distinct  and  different  as  a  road 
and  a  street,  or  as  a  bridge  and  a  railroad  bridge,  and  it  has 
been  adjudged  that  the  simple  term  ** bridge'*  means  a  viaduct 
in  a  road  dedicated  to  common  use,  and  that  the  qualified 
phrase  ''railroad  bridge"  means  a  viaduct  constructed  for  the 
exclusive  use  of  railroad  transportation.  Diebold  v.  Ken- 
tucky  Traction  Co.,  117  Ky.  154,  77  S.  W.  674,  25  R.  127S, 
63  L.  R.  A.  637. 

Railroad  Bridge.  A  railroad  bridge,  at  least  for  the  pur- 
poses of  taxation,  should  be  considered  a  part  of  the  railroad. 
Louisville  Bridge  Co.  v.  City  of  Louisville,  65  S.  W.  814,  23 
R.  1655. 

Bridges  are  a  part  of  a  railroad  for  purposes  of  taxation. 
Henderson  Bridge  Co.  v.  City  of  Henderson,  90  Ky.  498. 

A  railroad  and  a  street  railroad  are,  in  both  their  technical 
and  popular  import,  as  distinct  and  different  as  a  road  and 
a  street,  or  as  a  bridge  and  a  railroad  bridge,  and  it  has  been 
adjudged  that  the  simple  term  ''bridge'*  means  a  viaduct  in 
a  road  dedicated  to  common  use,  and  that  the  qualified  phrase 
"railroad  bridge"  means  a  viaduct  constructed  for  the  exclu- 
sive use  of  railroad  transportation.  Diebold  v.  Kentucky  Trac- 
tion Co.,  117  Ky.  154,  77  S.  W.  674,  25  R.  1275,  63  L.  R.  A. 
637;  L.  &  P.  R.  Co.  V.  L.  C.  By.  Co.,  2  Duv.  178. 

Railroad  as  Entirety.  The  law  treats  a  railroad  and  all 
its  appurtenances  as  one  entire  thing,  not  legally  subject  to 
coercive  severance  or  dislocation.  In  that  consolidated  char- 
acter it  must  be  taxed  for  State  revenue  and  can  not  be  a 
fit  subject  for  local  taxation  by  separate  counties  through 
which  it  passes.  Applegate  v.  Ernst,  3  Bush,  650;  E.  £  P.  J8. 
Co.  V.  Trustees  of  Elizabethtoivn,  12  Bush,  237. 

"The  law  treats  a  railroad  as  an  entirety.  Public  policy 
protects  the  entire  road  from  seizure  and  sale  by  a  sheriff. 
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Having  no  power  to  sell  the  entire  road,  of  course  he  can  not 
srize  and  sell  a  fragment  of  if  Sleet  v.  Louisville,  C.  i&  L. 
R.  Co,,  8  Ky.  Opin.  447. 

A  railroad  from  one  end  to  the  other  is  an  entirety,  and 
as  a  whole  may  be  subject  to  taxation  or  coercive  sale.  Orch 
hm  V.  Mt,  Sterling  Coal  Road  Co.,  14  Bush,  425. 

Railroad  Bridge  Company.  A  statute  authorizing  an 
action  to  recover  taxes  due  **from  any  railroad  company,'* 
applies  to  taxes  due  from  a  railroad  bridge  company.  Camp- 
Mi  Co,  V,  Newport  dk  Cin.  Bridge  Co.,  112  Ky.  659,  66  S.  W. 
586,  23  B.  2056. 

Tank  Car  Company.  Ky.  Stats.,  Sec.  4077,  imposes  a 
fiwichise  tax  on  every  railroad  company,  press  dispatch,  tele- 
phone, turnpike,  palace-car,  sleeping-car,  and  **  every  other  like 
company"  having  or  exercising  any  exclusive  privilege  not 
allowed  to  natural  persons  or  for  performing  any  public 
service.  Held,  to  impose  a  franchise  tax  on  a  corporation 
nianufaoturing  cottonseed  oil  and  owning  tank  cars  by  which 
^ch  ppoduets  were  transported  by  railroads  on  a  mileage 
basis.  James  v.  Kentucky  Refining  Co,,  132  Ky.  353,  113 
S.  W.  408. 

Railroad  Mortgage.  The  mortgage  of  a  railroad  does 
^ot  embrace  the  stock  paid  in  by  the  company  or  the  tolls 
collected  while  the  road  was  in  possession  of  mortgagors, 
fi^z  V.  Redd,  4  B.  M.  183. 

Interurban  Electric  Companies.  Interurban  electric  rail- 
wad  companies  are  under  the  same  duties  and  responsibil- 
ities, 80  far  as  practicable,  and  have  the  same  powers,  rights 
^^  privileges  as  railroad  corporations.    Ky.  Stats.,  Sec.  842a.. 

Ky.  Stats.,  Sec.  786,  which  requires  every  railroad  company 
to  cause  the  bell  on  the  locomotive  engine  to  be  rung  and  the 
•team  whistle  to  be  sounded  at  a  highway  crossing,  applies 
to  iirterurban  electric  railroad  companies,  which  by  Sec.  842a., 
Ky.  Stats.,  have  been  placed  under  the  same  duties  and 
'wponmbili;ties,  so  far  as  is  practicable,  that  are  imposed  upon 
railroads  generally.  Com.  v.  Louisville  (fe  Eastern  R.  Co., 
1«  Ky.  583,  133  S.  W.  230. 
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Ky.  Stats.,  Sec.  842a  (Act  March  11,  1902,  page  39,  Chap. 
13),  provides  that  interuiiban  electric  railroad  companies  author- 
ized to  construct  a  railroad  ten  or  more  miles  in  length  incor- 
porated under  the  laws  of  the  Commonwealth  shall  have  the 
same  rights,  ponvers,  and  privileges  as  are  now  granted  to  or 
conferred  upon  railroad  companies.  Sec.  835,  et  seq.,  permit 
condemnation  of  land  by  any  company  authorized  to  construct 
a  railroad  which  shall  be  unable  to  contract  with  the  owner 
of  any  land  necessary  for  its  use.  A  railroad  corporation 
was  organized  to  construct  and  operate  a  line  of  railway  not 
exceeding  ten  miles  long,  from  the  city  of  Covington  to  the 
town  of  Erlanger,  and  such  points  beyond  as  might  thereafter 
be  determined  upon,  to  be  operated  by  electricity  or  other 
improved  methods  of  rapid  transit.  Held,  that  the  term  ''rail- 
road," as  used  in  Sec.  835,  has  the  same  meaning  as  ''rail- 
way," and  that  the  company  had  the  same  right  to  condemn  pri- 
vate property  for  a  right-of'-way  that  a  steam  railroad  would 
have,  especially  since  under  its  charter  it  might  use  steam. 
D^an  V.  Cincimati,  C.  &  E,  By.  Co.,  128  Ky.  768,  109  S. 
W.  361,  33  R.  122. 

Spur  Track.  Ey.  Stats.,  Sec.  815,  authorizing  any  peiwm 
opeimting  a  mine  within  three  miles  of  a  railroad  to  construct 
a  spur  road  from  the  mine  to  the  railroad  and  to  condemn 
land  necessary  therefor,  and  providing  that  the  owner  of  such 
road  shall  be. governed  by  the  laws  relating  to  other  railroads, 
brings  suGfh  roads  within  the  general  laws  regulating  railroads, 
so  that  the  condemnation  of  lands  therefor  is  for  a  public  use. 
Oreasy  Creek  Mineral  Co.  v.  Ely  Jellico  Coal  Co.,  132  Ky. 
692,  116  S.  W.  1189. 

Crossing  Railroads.  Sec.  767,  Ky.  Stats.,  forbidding  the 
construction  of  one  railroad  across  another  without  the 
approval  of  the  railroad  commission,  does  not  apply  to  the 
crossing  of  a  trunk  railroad  by  a  street  railroad,  under  Sec. 
621,  Ky.  Stats.  L.  &  N,  R.  Co,  v.  Bowling  Oreen  By.  Co., 
110  Ky.  788,  63  S.  W.  4,  23  R.  273;  Owensboro  City  B.  Co. 
V.  L.,  Zr.  c&  8t.  L.  By,  Co.,  165  Ky.  683,  178  S.  W.  1043. 

Sec.  216,  Ky.  Const.,  providing  that  all  railway  companies 
shall  allow  the  tracks  of  each  other  to  unite,  intersect,  etc., 
applies  to  street  railways.    Id. 
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A  street  railway  connecting  two  towns,  whose  charter 
allows  the  use  of  steam,  horse,  or  other  propelling  power  in 
transportation  of  freight  and  passengers,  is  within  Const., 
Sec  216,  providing  that  all  railway,  transfer,  belt-line,  and 
nilwaj  bridge  companies  shall  allow  the  tracks  of  each  other 
to  cross  at  any  point  where  it  is  reasonable  or  feasible. 
E,  L  &  B.  8.  R.  Co.  V.  Ashlwnd  &  Cailettsburg  8t.  By,  Co., 
96  Ky.  347,  16  R.  42.  See,  also,  Otomsboro  City  By.  Co.  v. 
L  dt  N,  B.  Co.,  94  S.  W.  22,  29  R.  596. 

RAILROAD  COMMISSION.— The  Kentucky  BaUroad  Com- 
mission  is  created  by  Ky.  Constitution  (1891),  Sec.  209. 

RAILROAD    CROSSING.— ** Every    company    shall    cause 
signal  boards,  well  supported  by  posts,  or  otlierwise,  at  such 
heights  as  to  be  easily  seen  by  travelers,  and  not  obstructing 
travel,  containing  on  each  side,  in  capital  letters  at  least  five 
inches  high,   the   following   inscription:    ^RaUroad   Crossing,' 
to  be  placed,  and  constantly  maintained,  at  each  public  high- 
ly ^ere  it  is  crossed  by  the  railroad  at  the  same  level;  but 
such  board   need  not  be  put  up   in   cities  or  towns,  unless 
required  by  the  local  authorities  thereof/'    Ky.  Stats.  (1915), 
Sec,  773. 

RAILROAD  FENCES.— See  Fences. 

RAILROAD  PARK.— In  order  to  justify  a  railroad  to  hold 
l*nd  for  park  purposes  two  things  must  concur:  First,  the 
^  80  held  must  lie  at  or  near  the  depot,  so  as  to  be  of 
^  access  to  ita  passengers  and  employes;  and  second,  it 
^Qst  be  reasonable  in  size,  taking  into  consideration  the 
extent  of  travel  to  and  from  such  depot  and  the  number  of 
^loyes  whose  duties  require  them  to  be  there.  In  other 
y^OfiB,  the  park  must  be  in  keeping  witii  the  size  of  the 
place  and  other  accommodations  and  conveniences  furnished 
hy  tte  railroad  at  that  point.  Louisville  Property  Co.  v.  Com., 
146  Ky.  827,  143  S.  W.  412. 

RAILROAD  POLICE. — Railroad  comxmnies  may  designate 
persons  to  act  as  railroad  police.  Acts  1906,  Chap.  62;  Ey. 
Stats.  (1&15),  Sec.  779a. 
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RAILROAD  PROPERTY.— Ky.  Constitution,  Sec  182, 
declares  that  nothing  in  the  Constitution  shall  prevent  the 
General  Assembly  from  providing  by  law  how  railroads  and 
railroad  property  shall  be  assessed,  and  how  taxes  thereon 
shall  be  collected.  Held,  that  where  a  bridge  was  owned  and 
used  by  a  railroad  company,  it  constituted  ** railroad  property" 
within  su(?h  section,  though  it  was  also  used  for  the  accommoda- 
tion of  teams,  street  ears,  and  foot  passengers.  Board  of 
Equalization  of  Campbell  County  v.  L.  cfe  N.  B.  Co.,  139  Ky. 
386,  109  S.  W.  303,  33  R.  78. 

RAILROAD  PURPOSES. — ^A  deed  conveying  to  a  railroad 
company  a  ''right  of  way  for  railroad  purposes,  as  now  estab- 
lished over  the  land,*'  vests  title  in  the  railroad  company,  in 
so  much  of  the  land,  as  was  at  the  date  of  the  deed,  occupied 
by  the  tracks,  and  switches  of  the  railroad  company,  and  by 
the  buildings  owned  and  used  by  the  railroad  company,  in 
connection  with  the  operation  of  the  railroad,  and  for  the  con- 
duct of  its  business.  I.  C.  B.  Co.  v.  Taylor,  164  Ky.  150, 
175  S.  W.  26. 

Where  the  owner  of  land  grants  the  right  to  the  possession 
of  a  part  of  it  to  a  railroad  company  in  consideration  of  the 
letter's  agreement  to  erect  a  depot  thereon,  the  company's  right 
to  the  possession  of  the  land  will  cease  when  the  depot  is 
removed  therefrom.  0.  d;  N,  B.  Co.  v.  Qriffith,  92  Ky.  137, 
13  R.  443. 

The  grantor,  in  consideration  of  a  railroad  company's 
agreement  to  locate  its  depot  on  certain  land,  conveyed  the 
possessory  right  to  said  land  to  the  company  for  the  use  of 
**»aid  depot,  machine  stoops,  and  other  railroad  purposes," 
to  hold  the  same  for  the  use  of  said  depot  and  other  railroad 
purposes  so  long  as  it  should  be  used  for  said  purposes,  etc. 
Held,  that  when  the  road  ceased  to  use  the  ground  as  a  site 
for  its  depot  the  possession  of  the  land  reverted  to  the  grantor, 
although  it  was  still  used  for  switches,  etc.  The  words 
''machine  shops"  and  "other  railroad  purposes"  do  not  indicate 
an  additional  consideration  for  the  grant,  but  merely  limit  the 
use  of  the  land  to  railroad  purposes,  and  confer  the  privilege 
of  using  it  for  such  purposes  in  conjunction  with  its  use 
OS  a  depot.    Id. 
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RAILROAD  SPADE. — Evidence  that  the  offense  of  striking 
and  funding  with  intent  to  kill  alleged  to  have  be^i  committed 
with  a  '^ railroad  spade"  was  cimimitted  with  a  shovel,  does 
not  constitute  a  substantial  variance.  WiUis  v.  Com.,  46 
S.  W.  699,  20  R.  368. 

RAILROAD  STOCK. — Stock  in  a  railroad  company  was 
fonnerij  held  to  be  real  estate,  descendible  as  realty,  and 
object  to  dower  as  such.  Price  v.  Price,  6  Dana,  107; 
C(^peland  v.  CopeUmd,  7  Bush,  350,  But  the  Act  of  March 
22,  1871,  declared  the  stock  in  all  railroad  companies  incor- 
porated by  the  laws  of  this  State  to  be  personal  property. 

RAILROAD  TAX.— Sec.  4101,  Ky.  Stats.,  providing  that  the 
nilroad  tax  shall  be  apportioned  between  the  white  and 
colored  schools  in  the  same  district,  has  no  application  to  the 
tax  of  any  other  corporation.  Board  of  Education  v.  Trustees, 
35  S.  W.  549,  18  R.  103. 

RAILROAD  TRACK.-— A  railroad  track  is  a  signal  of 
danger,  and  those  who  trespass  upon  it  take  the  risk,  unless 
it  is  at  a  point  where  lookout  duty  is  imposed.  This  must 
be  especially  true  in  a  much-used  yard  of  a  railroad  company, 
where  from  the  necessity  of  the  business  the  engine  and  cars 
most  be  constantly  moved  about.  L.  &  N.  B.  Co.  v.  Bays* 
Admr.,  142  Ky.  400,  134  S.  W.  450,  34  L.  R.  A.  (N.S.)  678. 

RAILROAD  TRICYCLE.— See  Tricycle. 

RAILROAD  AND  SEWER  PURPOSES.— A  city  agreed 
with  a  railroad  company  to  furnish  it  with  a  road-bed  in 
another  part  of  the  city  in  consideration  of  its  agreement  to 
change  the  location  of  its  road  from  a  certain  street  in  the 
city,  and  thereupon  the  city  obtained  by  condemnation,  **for 
railroad  and  sewer  purposes,"  the  title  to  a  strip  of  ground 
one  hundred  and  ten  feet  wide,  upon  sixty  feet  of  which  the 
company  constructed  its  road-bed.  Thereafter  the  city  conveyed 
"its  title  to  the  road-bed  and  right  of  way"  to  the  company. 
Hdd,  that  the  deed  passed  the  title  to  only  the  sixty  feet 
iised  by  the  railroad,  the  title  to  the  remainder  being  still  in 
the  city.    Long  r.  L.  &  N.  R.  Co.,  89  Ky.  544,  11  R.  965. 
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RAILWAY,   TURNPIKE,    OR   OTHER   HIGHWAYS.— The 

provision  in  the  deed  to  a  railroad  company  that  if  the  land 
conveyed  ceased  to  be  used  for  ''railway,  turnpike,  or  other 
public  highways,"  it  should  revert  to  the  grantor,  can  not  be 
regarded  as  fixing  the  damages  at  simply  the  reversion  of  the 
land  in  the  event  the  company  failed  to  comply  with  the 
contract.     Cindrunati  Southern  B,  R,  Co.  v.  Hogan,  7  R.  820. 

RAILWAYS.— Under  Ky.  Constitution,  Sec.  216,  providing 
that  *'all  railway,  transfer  belt  lines,  and  railway  bridge 
companies  shall  allow  the  tracks  of  each  other  to  unite,  inter- 
sect, and  cross  any  point  when  such  union,  intersection,  and 
crossing  is  reasonable  or  feasible,"  a  street  railway  line  is  not 
authorized  to  cross  a  railroad  track  without  making  just 
compensation  to  such  railroad  for  the  right  of  way,  where 
such  crossing  is  not  on  a  street  of  a  town,  city,  or  on  a  public 
highway.  Owensboro  City  Ry.  Co.  v.  L,  &  N.  R.  Co.,  94 
S.  W.  22,  29  R.  596.    See,  also,  RAn^ROADS. 

A  railroad  and  a  street  railroad  are,  in  both  their  technical 
and  popular  import,  as  distinct  and  different  as  a  road  and  a 
street,  or  as  a  bridge  and  a  railroad  bridge,  and  it  has  been 
adjudged  that  the  simple  term  ** bridge"  means  a  viaduct 
in  a  road  dedicated  to  conmion  use,  and  that  the  qualified 
phrase  ** railroad  bridge"  means  a  viaduct  constructed  for  the 
exclusive  use  of  railroad  transportation.  Diebold  v.  Kentucky 
Traction  Co.,  117  Ky.  154,  77  S.  W.  674,  25  R.  1275,  63 
L.  R.  A.  637. 

'^ Railroad,"  as  used  in  the  condemnation  statute,  has  the 
same  meaning  as  "railway."  Devon  v.  C,  etc,  Ry,  Co.,  128 
Ky.  768,  109  S.  W.  361,  33  R.  122. 

RAILWAY  SWITCH  TRACK.— N.  agreed  to  purchase  land 
of  M.  for  $1,440,  one-half  cash  and  remainder  when  M. 
acquired  a  ** railway  switch  track"  right  ot  way  over  other 
land.  M.  acquired  a  tram  road  right  of  way,  and  supposing 
that  this  was  all  that  was  required  gave  N.  a  deed.  Held,  that 
on  the  refusal  of  N.  to  make  the  second  payment  of  $720,  in 
M.'s  suit  to  enforce  her  lien  therefor,  she  should  have  judg- 
ment for  the  $720,  to  be  credited  by  such  a  sum  as  it  will 
cost  to  condemn  the  right  of  way,  with  sixty  days  allowed 
N.  to  prosecute  condemnation  proceedings,  M.  to  give  bond  for 
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the  balance  due.  Norton  Iron  Works  Co.  v.  Moreland,  113 
S.  W.  481. 

RAILS. — ^A  railway  comi>any  under  a  contract  with  the 
city  iB  vMoh  it  was  stipulated  that  the  most  approved  rail 
should  be  used,  constructed  a  railway  track  on  one  of  the 
streets  of  the  city  with  the  ''crescent"  rail;  subsequently  the 
city  improved  the  streets,  laying  a  new  kind  of  pavement; 
the  law  under  which  the  contract  was  made  reserved  to  the 
city  the  right  to  regulate  and  control  such  railways  as  it  might 
authorize  to  be  laid  down.  It  being  agreed  that  the  '*tram" 
was  the  better  rail  for  streets  in  which  the  improved  pavement 
was  used,  held,  that  the  city  had  the  right  to  require  the 
railway  company  to  substitute  the  'Hram"  for  the  ''crescent" 
nul  at  the  cost  of  the  company  as  the  improvement  of  the 
pavement  progressed.  L.  C.  B.  W.  Cx>.  v.  LouisviUe,  8  Burii, 
417. 

RAISE,  PROVIDE  FOR  AND  SCHOOL— Testator  left  his 
property  to  his  widow,  his  children  by  her,  and  a  daughter  by 
a  former  wife,  the  widow  to  live  on  and  manage  the  farm  for 
the  benefit  of  all,  and  to  "raise,  provide  for,  and  school"  the 
children.  Held,  that  the  stepdaughter,  who  did  not  like  her 
atepmother  and  did  not  live  at  home,  was  entitled  to  her  share 
of  the  income  of  the  property.    Curd  v.  Curd,  9  R.  118. 

RAISED  THIS  NOTE.— The  statement,  "Mrs.  Susan  Holt 
raised  this  note,"  is  not  actionable  per  se.  The  words  used 
^e  no  absolute  charge.  The  note  might  have  been  raised 
innocently  and  the  words  used  may  have  conveyed  that  idea. 
Bolt  V.  Ashby,  150  Ky.  612,  150  S.  W.  810. 

RAISING  REVENUE.— See  Revenue 

RAM  SUCH  AS  THAT  DOWN  YOUR  THROATS.— The 

attorney  for  the  CJommonwealth  in  his  closing  argument  to 
the  jury  said,  in  speaking  of  the  argument  of  the  defendant's 
attorney:  "Because  you  are  country  people  he  thinks  he  can 
'Ma  guch  as  that  down  your  throats.*'  Held,  while  it  may  be 
criticised  as  inelegant  or  as  lacking  in  courtesy  to  the  opposing 
counsel,  it  is  not  legally  objectionable.  Thomphins  v.  Com., 
90S.W.  221,  28E.642. 
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RAPE. — See,  also,  Detaining  Woman. 

There  is  no  statute  in  this  State  defining  rape  or  attempt 
to  ecHnmit  rax>e.  It  is,  therefore,  necessary  to  look  to  the 
common  law  to  ascertain  the  elements  and  meaning  of  each 
of  these  crimes.  Rape,  at  common  law,  may  be  defined  as  the 
carnal  knowledge  of  a  female  forcibly  and  against  her  consent. 
PayM  V.  Com.,  110  S.  W.  311,  33  R.  229. 

In  a  prosecution  for  rape,  under  Ey.  Stats.,  Sec.  1154,  as 
the  crime  may  be  committed  in  several  modes,  it  is  not  error 
to  omit  one  of  the  modes,  and  it  is  not  error  to  omit  the 
word  ** forcibly"  from  an  instruction,  as  it  embraced  the  other 
modes  by  whicfti  the  crime  of  rape  may  be  committed  and  was 
based  upon  the  indictment  and  evidence.  Webb  v.  Com,,  99 
S.  W.  1162,  30  R.  841. 

"Where  the  court  by  its  instruction  required  the  jury  to 
believe  from  the  evidence  beyond  a  reasonable  doubt  that  the 
defendant  had  carnal  knowledge  of  the  prosecutrix  by  force,  and 
further  that  the  same  was  accomplished  against  her  will  and 
consent,  such  instruction  is  not  objeetionable  because  the  words 
** believe  beyond  a  reasonable  doubt"  were  not  again  repeated 
after  the  word  ''further."  These  words  appearing  in  the  previ- 
ous part  of  the  instruction  are  to  be  read  into  it  after  the  word 
further  and  gives  the  accused  the  benefit  of  a  reasonable  doubt 
on  the  entire  case.    Lake  v.  Com,,  104  S.  W.  1003,  31  R.  1232. 

The  act  is  rape  if  committed  without  the  woman's  consent, 
though  not  against  her  will.  MaHone  v.  Com,,  91  Ky.  307,  12 
R.  895. 

On  the  trial  of  defendant  for  aiding  and  assisting  another 
to  commit  a  rape  it  was  error  to  instruct  upon  the  hypothesis 
that  he  was  possibly  guilty  as  principal  in  the  first  degree. 
Kessler  v.  Com,,  12  Bush,  18. 

The  court  should  have  instructed  the  jury  that  the  facft  that 
the  woman  was  of  bad  character  would  not  relieve  defendants 
of  responsibility,  but  that  there  could  be  no  conviction  if  she 
consented  to  the  sexual  intercourse  and  was  not  constrained  by 
force  or  fear,  and  that  in  making  their  verdict  they  should  take 
into  consideration  all  the  facts  and  circumstances.  Neace  v. 
Com.,  62  S.  W.  733,  23  R.  125. 
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There  is  no  rape  where  the  woman  consents,  and  as  her  char- 
acter may  be  considered  by  the  jury  on  that  queistion  it  was 
error  to  instruct  the  jury  that  evidence  as  to  the  chastity  of 
the  prosecuting  witness  **goes  only  in  mitigation  or  aggravation 
of  the  crime,  and  to  aflfect  the  credibility  of  the  testimony  of 
said  witness,  and  can  not  go  to  prejudice  of  the  crime."    Id, 

An  indictment  under  Sec.  1154,  Ky.  Stats.,  defining  the 
offenge  of  rape  of  a  female  of  and  above  twelve  years  of  age, 
need  not  use  the  technical  term  ''ravish,"  that  term  not  being 
uaed  in  the  statute.  Wilkey  v.  C<m.,  104  Ky.  325,  47  S.  W. 
219, 20  R.  578. 

An  indictment  for  rape  which  omits  the  word  ** feloniously" 
is  fatally  defective.    Reed  v.  C(m.,  76  S.  W.  838,  25  R.  1029. 

It  is  not  necessary  that  the  accusatory  part  of  an  indictment 
for  "rape**  should  state  whether  the  rape  was  on  the  body  of  a 
female  under  or  over  twelve  years  of  age.  **Rape"  is  a  sufiScient 
designation  of  the  offense.    Poston  v.  Com.,  6  R.  221. 

^  rape  may  be  committed  on  a  female  of  any  age.  Jones  v. 
Com,,  124  Ky.  26,  97  S.  W.  1118,  30  R.  288. 

Where  the  prosecuting  witness,  who  had  been  twice  married 
and  had  borne  children,  testified  that  defendant  ** ravished"  her, 
it  will  be  presumed  that  she  knew  the  meaning  of  the  term  used, 
*nd  it  was  not  ncessary  for  her  to  use  a  vulgar  term  to  express 
her  meaning,  or  to  detail  the  minute  acts  constituting  the  crime. 
^^  V.  Com,,  119  Ky.  691,  65  S.  W.  434,  23  R.  1553. 

^^  constitute  the  ofiPense  of  rape  it  is  not  necessary  that  the 
act  should  be  committed  against  the  woman's  will;  it  is  suflScient 
^^^  it  is  committed  without  her  consent.  McUone  v.  Com.,  91 
Ky.  307, 12  R.  896. 

The  statute  does  not  require  that  the  woman  shall  either 
object  or  resist,  but  simply  provides  that  if  the  act  is  done 
without  her  consent  and  against  her  will,  it  is  rape.  Consent 
^1  not  be  presumed  by  mere  silence,  and  this  is  especially  true 
^l»cre  the  prosecutrix  has  been  frightened  or  terrorized  by  the 
^censed.   Boumm  v.  Com,,  146  Ky.  486,  143  S.  W.  47. 

The  word,  ** intercourse,"  as  used  by  the  prosecutrix  held 
^cient  to  meet  the  requirements  set  forth  by  the  court  in  the 
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instructions  on  rape.  Taliaferro  v.  Com.,  151  Ky.  10,  150  S. 
W.  977. 

Carnal  knowledge  of  an  infant  under  twelve  years  of  age, 
even  with  her  nominal  consent,  is  in  legal  contemplation  forcible 
and  against  her  will,  although  by  statute  not  punishable  with 
the  same  severity  as  if  in  fact  forcible  and  against  her  consent. 
White  V.  Com.,  96  Ky.  180,  16  R.  421. 

The  crime  of  carnally  knowing  an  infant  under  twelve  years 
of  age  is  not  committed  unless  there  has  been  some  penetration, 
however  slight.  Therefore  it  was  highly  prejudicial  to  a  defend- 
ant to  instruct  the  jury  that  to  constitute  the  crime  **  there 
must  have  been  some  penetration,  however  slight,  if  the  parts 
of  the  infant  were  suflBciently  developed  to  admit  of  it;  but, 
if  not  so  developed,  then  the  pressing  or  rubbing  his  private 
parts  against  her  private  parts,  for  the  purpose  of  producing 
an  emission,  was  sufficient  to  constitute  carnal  knowledge."    Id. 

Degrees  of  Offense.  An  assault  with  intent  to  commit 
rape  is  a  degree  of  the  offense  of  rape.  Crim.  Code,  Sec.  263; 
Bethel  v.  Com.,  80  Ky.  526,  4  R.  487. 

Where  there  was  evidence  to  show  that  the  offense  was  not 
completed,  the  court  should  instruct  on  the  whole  law  applicable 
to  the  offense  and  any  of  its  degrees,  as  defined  by  Crim.  Code, 
Sees.  262,  263.    Bethel  v.  Com.,  80  Ky.  526,  4  R.  487. 

Unlawfully  detaining  a  woman  is  a  degree  of  the  crime  of 
rape.  It  is  possible  to  convict  on  the  testimony  of  the  prose- 
cutrix alone.  Stewart  v.  Com.,  141  Ky.  522,  133  S.  W.  202; 
Fagan  v.  Com^,  38  S.  W.  431,  18  R.  714;  contra,  Lowry  v.  Com., 
119  Ky.  691,  62  S.  W.  977,  23  R.  1240. 

Where  a  witness  stated  that  the  accused  had  stated  to  him 
that  he  had  tried  to  rape  a  certain  girl  but  had  been  unable  to 
do  so,  the  court  should  have  instructed  the  jury  as  to  all  the 
degrees  of  the  offense  of  rape.  Reed  v.  Com.,  76  S.  W.  838,  25 
R.  1029. 

Where,  in  a  prosecution  for  rape,  defendant  could  not,  under 
the  evidence,  have  been  found  guilty  of  a  lower  degree  of  the 
crime,  it  was  not  error  in  the  court  to  fail  to  instruct  as  to  a 
lower  degree  of  the  crime  of  rape.  Webb  v.  Com.,  99  S.  W. 
909,  30  R.  841. 
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In  a  prosecution  for  rape,  where  the  evidence  for  the  Com- 
monwealth shows  that  the  rape  was  committed,  and  the  testi- 
mony of  the  defendant. is  to  the  effect  that  no  assault  of  any 
kind  was  committed  on  the  prosecuting  witness,  it  is  not  neces- 
sary to  instruct  the  jury  upon  the  law  of  the  degrees  of  the 
offense.   Penman  v.  Com.,  141  Ky.  660,  133  S.  W.  540. 

Having  carnal  knowledge  of  a  female  under  sixteen  is  a 
lesser  degree  of  the  offense  of  rape.  Eads  v.  Com,,  162  Ky.  89, 
172  S.  W.  104. 

Fornication  and  adultery  are  not  degrees  of  the  offense  of 
rape.  McLaughlin  v.  Com.,  35  S.  W.  1030,  18  R.  205. 

A  conviction  or  acquittal  of  rape  does  not  bar  a  prosecution 
for  incest  growing  out  of  the  same  act.  Burdue  v.  Com.,  144 
Ky.  428, 138  S.  W.  296. 

Force. — Force,  actual  or  constructive,  is  an  essential  element 
of  the  crime  of  rape,  but  any,  even  the  least,  force,  is  sufficient. 
hyne  v.  Com.,  110  S.  W.  311,  33  R.  229. 

It  is  too  indefinite  to  instruct  that  the  force  need  not  have 
l^n  actual  physical  force  applied  to  the  person,  if  the  prose- 
cutrix was  intimidated  into  submission  by  threats  ''or  by  the 
force  of  the  surrounding  circumstances."  King  v.  Com.,  14  R. 
35t 

Where  the  act  was  admitted,  but  force  denied,  an  instruction 
that  if  the  jury  believed  beyond  a  reasonable  doubt  that  the  act 
^as  done  contrary  to  the  will  of  the  child  was  proper.  Lynn 
V-  Cam.,  11  R.  772. 

An  instruction  authorizing  a  conviction  if  defendant  had 
carnal  knowledge  of  the  prosecutrix,  **  against  her  will  or  eon- 
sent,  or  by  force,  or  by  putting  her  in  fear,"  is  objectionable  as 
anthorizing  a  conviction  though  no  force,  actual  or  constructive 
was  used.  Brown  v.  Com.,  102  Ky.  227,  43  S.  W.  214, 19  R.  1174. 

The  court  properly  instructed  the  jury  that  the  word  *' force" 
did  not  mean  exclusively  physical  force  applied  to  the  person 
®f  the  prosecutrix,  but  that  force  was  used  if  the  prosecutrix 
was  made  to  yield  through  fear  caused  by  threats  of  violence 
w  injury  then  made.    Clymer  v.  Com.,  64  S.  W.  409,  23  R.  1041. 
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After  the  question  of  consent  by  the  prosecutrix  had  been  sub- 
mitted by  one  instruction,  it  was  not  necessary  to  give  another 
instruction  stating  the  converse  of  the  instruction  given.    Id. 

An  instruction,  in  substance,  that  the  term  ''force,"  as  used 
in  the  instruction,  does  not  mean  exclusively  physical  force, 
but  that  force  was  used  if  the  prosecutrix  was  made  to  yield 
through  fear  caused  by  threats  of  violence,  was  misleading,  the 
evidence  showing  that  the  threats  proved  were  not  claimed  by 
the  prosecution  to  have  been  made  to  induce  submission  of  the 
prosecutrix,  but  made  after  the  act.  DarreU  v.  Com.,  88  S.  W. 
1060,  28  R.  27. 

Attempt.  An  attempt  to  commit  rape  includes  every 
ingredient  of  rape  except  its  accomplishment;  that  is  to  say,  if 
the  assault  is  made  under  such  circumstances  as  that  the  act  of 
sexual  intercourse,  if  it  had  been  actually  accomplished,  would 
have  been  rape,  it  would  constitute  the  crime  of  an  attempt  to 
commit  rape.    Payne  v.  Com.,  110  S.  W.  311,  33  R.  229. 

RATE  OF  SPEED.— There  is  no  statute  in  Kentucky  regulat- 
ing the  rate  of  speed  at  which  railroads  shall  run  trains,  and 
while  in  civil  actions  for  injuries  resulting  from  the  alleged 
negligence  of  railroad  companies  the  court  has  held  that  such 
rapid  running  of  a  train  over  the  streets  or  crossings  of  a  town 
or  city  as  would  render  unavailing  signals  that  may  have  been 
given  of  its  approach,  was  such  evidence  of  negligence  as  would 
entitle  the  person  injured  thereby  to  recover  damages,  it  has 
never  undertaken  to  fix  a  rate  of  speed  at  which  trains  should 
be  operated  in  towns  or  cities.  C,  N.  O.  dk  T.  P.  B.  Co.  v.  Cam., 
126  Ky.  712,  104  S.  W.  771,  31  R.  1113,  17  L.  R.  A.  (N.S.) 
561.    See,  also,  Speed  op  Train. 

RATE  OF  THE  FIRST  CONTRACT.— The  averment  in 
the  answer,  that  by  the  new  contract  defendant  was  to  pay 
plaintiff  for  the  land  actually  cultivated  at  a  certain  rate  per 
acre,  was  not  supported  by  proof  that  they  were  to  pay  for 
what  they  cultivated  **at  the  same  rate  of  the  first  contract," 
there  being  nothing  to  show  the  number  of  acres  in  the  whole 
farm,  and  therefore  nothing  to  show  the  **rate  of  the  first  con- 
tract.''   Hill  V.  Wilson,  15  R.  814. 

RATE  REGULATION.— The  ircChord  Act  (Ky.  Stats.,  See. 
820a)  which  authorizes  the  Kentucky  Railroad  Commission,  upon 
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eomplaist  that  railroad  rates  are  extortionate,  to  fix  reasonabk 
rates,  if,  after  a  hearing,  it  finds  the  rates  extortionate,  such 
order  to  be  **in  full  force  and  effect"  after  ten  days  after  notice, 
does  not  confer  judicial  power  upon  the  commission.  L.  &  N.  R. 
Co,  Y,  Garrett,  231  U.  S.  298,  34  Sup.  Ct.  48. 

RATIFICATION.— Generally.  Ratification  is  the  adoption 
tod  confirmation  of  a  contract  or  act,  which  was  done  for  the 
one  adopting  and  confirming  the  contract  or  act,  but  without 
authority  to  do  so,  at  the  time  the  contract  was  made  or  act 
done.  A  ratification  may  be  expressly  done  by  a  principal,  or 
it  may  be  implied  from  the  acts  of  the  principal.  Before  the 
principal  can  be  held  as  having  ratified  an  unauthorized  act,  it 
i«  necegsary  that  the  principal,  at  the  time  of  the  ratification, 
should  have  full  knowledge  of  the  material  facts  of  the  transac- 
tion, and  intend  to  ratify  it.  Short  v.  Metz  Co.,  165  Ky.  320, 
176  S.  W.  1144. 

Ratification,  in  its  essence,  presupposes  something  done,  but 
incomplete  or  invalid  for  want  of  suflBcient  authority.  It  is 
therefore  no  argument  against  the  power  of  ratification  to  say 
ttat  the  thing  ratified  had  been  done.  Nickels  v.  Board  of 
Couneamen  of  Frankfort,  111  S.  W.  706,  33  R.  918. 

Before  there  can  be  an  estoppel,  or  before  one's  acts  will  be 
deemed  to  have  been  a  ratification,  it  is  essential  that  he  should 
he  in  full  pMsession  of  all  the  facts  about  the  transaction,  and 
l^ing  in  possession  of  such  facts,  his  conduct  with  reference 
thereto  must  be  such  as  to  show  an  intention  upon  his  part  to 
fstify  what  was  otherwise  an  unauthorized  act  either  upon  his 
P«rt,  or  that  of  his  agent.  10  Cye.  1079 ;  Kenyon  Realty  Co,  v. 
Mmal  Deposit  Bank,  140  Ky.  133,  130  S.  W.  965;  Lebus  v. 
Stamifer,  154  Ky.  444,  157  S.  W.  727. 

A  ratification  of  a  voidable  contract  by  the  party  having  the 
power  to  disaffirm  it  does  not  bind  him,  unless  made  with  full 
knowledge  of  the  true  circumstances.  Kenyon  Realty  Co,  v. 
*«<.  Dep,  Bank,  140  Ky.  133,  130  S.  W.  965. 

Any  material  act  done  by  a  person,  with  knowledge  of  the 
^acts  constituting  the  fraud,  or  under  such  circumstances  that 
knowledge  must  be  imputed,  which  assumes  that  the  transaction 
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is  valid,  will  be  a  ratification  of  the  fraud.  Fletcher  v.  Wireman, 
152  Ky.  565,  153  S.  W.  982. 

A  writing,  showing  that  defendant  has  performed  an  act  of 
ratification,  is  as  effective  as  one  containing  an  express  ratifica- 
tion.   Stem  V.  Freeman,  4  Met.  314. 

Acceptance  by  a  county  of  the  proceeds  of  land  which  it  had 
directed  to  be  sold  was  a  ratification  of  the  contract  of  sale. 
Cardwell  v.  Hargis,  71  S.  W.  488,  24  R.  1406. 

After  plaintiff  compromised  a  personal  injury  claim  with 
defendant  for  $400,  and  had  spent  $50  of  that  amount,  he 
attempted  to  repudiate  the  settlement  as  obtained  by  fraud,  and 
tendered  $400  to  defendant.  Held,  that  plaintiff  had  not  ratified 
the  settlement.  L.  &  N.  B.  Co.  v.  Helm,  121  Ky.  645,  89  S.  W. 
709,  28  R.  603. 

While  the  rule  is  that  a  subsequent  ratification  relates  back 
to  the  beginning,  and  makes  the  transaction  as  effective  as  if 
the  proper  authority  had  been  originally  given,  this  principle 
can  not  be  applied  in  criminal  cases.  Cook  v.  Com,,  141  Ky. 
439,  132  S.  W.  1032. 

Where  one's  name  has  been  signed  to  a  note  as  surety  without 
his  authority,  a  subsequent  promise  to  pay  the  note  is  not  bind- 
ing.   Oarrott  v.  Batliff,  83  Ky.  384,  7  R.  463. 

**We  do  not  see,  under  the  facts  of  this  case,  how  it  can  be 
distinguished  from  the  case  of  L.  &  N,  R,  Co,  y.. Davis,  32  R. 
306.  There  the  father  knew  that  his  son  was  away  working 
for  the  railroad  company,  and  he  made  no  protest  or  objection. 
It  is  true  that  the  son  was  working  only  two  miles  and  a  half 
away,  and  that  the  railroad  was  nearer  to  the  father's  home. 
That  fact  can  not  alter  the  rule  where  the  railroad  is  within 
a  reasonable  distance,  and  a  protest  or  objection  could  be  easily 
made.  After  referring  to  the  fact  that  the  father  lived  within 
two  miles  and  a  half  of  where  his  son  was  working  for  the 
railroad,  and  had  made  no  protest  or  objection  to  his  remaining 
at  work,  the  court,  in  L,  &  N,  R.  Co.  v.  Davis,  supra,  said: 
'*We  think  this  was  a  consent  on  the  part  of  the  father  to  the 
employment  of  his  son  by  the  appellant.  He  had  no  right,  if 
he  objected  to  the  employment,  to  remain  silent  about  it  until 
his  son  was  hurt,  and  then  complain  that  the  employment  was 
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without  his  consent.  He  allowed  the  boy  to  draw  his  own  wages, 
and  it  does  not  alter  the  case  that  the  money  was  delivered  to 
the  father.  If  the  father  allowed  the  boy  to  keep  the  money, 
this  was  a  practical  manumission  of  him,  and  if  he  required 
him  to  bring  it  home,  this  was  a  ratification  of  the  employment. 
The  defendant  was  clearly  entitled  to  a  peremptory  instruction 
to  the  jury  to  find  for  it  at  the  close  of  plaintiff's  evidence, 
hat  as  this  was  not  asked  for  it  can  not  be  heard  to  complain 
that  the  court  did  not  give  it."  Mauck  v.  Southern  By.  Co.  in 
ly.,  148  Ky.  122,  146  S.  W.  28. 

The  fact  that  the  mother,  after  the  daughter  became  of  age, 
forgaTe  her  at  her  instance  a  debt,  because  of  her  release,  made 
during  her  infancy,  of  an  interest  in  the  property  in  contest, 
i«  not  BuflScient  to  operate  as  a  ratification  by  the  daughter  of 
her  deed  of  release.  It  was  not  an  act  of  suflScient  dignity  to  do 
so,  the  daughter  being  still  a  feme  covert.  Bull  v.  Sevier,  88 
Ky.  515, 11  R.  32. 

The  expression  ** ratified  by  the  stockholders  of  this  company" 
ia  presumed  to  mean  that  the  directors  should  bring  all  matters 
affecting  the  railroad  before  a  stockholders'  meeting  for  rati- 
fication, not  by  a  unanimous  vote,  but  by  a  majority.  L.  &  N. 
fi.  Co,  V.  Jarvis,  87  S.  W.  759,  27  R.  986. 

One  may  make  a  contract,  without  authority,  for  and  on  behalf 
of  another,  and  then  if  such  other  ratifies  the  contract,  he  will 
be  bound  upon  it.  Short  v.  Metz  Co.,  165  Ky.  319,  176  S.  W. 
1144 

Ratification  by  Acquiescence.  Ratification  by  acquiescence 
can  arise  only  when  the  party  acquiescing  has  full  knowledge 
of  the  facts  relating  to  the  act  attempted  to  be  ratified  or  holds 
such  relation  to  the  thing  that  knowledge  will  be  presumed. 
Ki  ValUy  Coal  Co,  v.  Th(mpson,  150  Ky.  614,  150  S.  W.  817. 

Aa  a  general  rule  a  corporation  must  act  through  its  board 
of  directors  acting  as  a  body,  and  its  ratification  of  unauthorized 
acts  is  usually  done  at  a  regular  meeting,  but  there  may  be  rati- 
fication without  corporate  action  by  acquiescence  or  failure  to 
disaffirm  an  unauthorized  act,  and  where  the  unauthorized  act 
is  beneficial  to  the  corporation,  and  it  accepts  the  benefits,  slight 
cadence  will  be  required  to  establish  ratification  by  acquiescence, 
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but  where  the  corporation  does  not  derive  any  benefit  from  an 
unauthorized  act,  or  when  it  is  doubtful  if  it  has  derived  any 
benefit,  and  no  third  party  or  innocent  party  has  suffered  a 
loss,  evidence  of  ratification  by  acquiescence  must  be  clearly 
shown.  Elk  Valley  Coal  Co.  v.  Thompson,  150  Ky.  614,  150 
S.  W.  817. 

In  an  action  against  one  of  two  members  of  a  firm  on  a  note 
executed  by  the  other  in  the  firm  name  after  the  dissolution, 
it  was  error  to  instruct  that  if  defendant  **  acquiesced  in  said 
note  after  its  execution"  he  was  bound.  Acquiescence  under 
certain  circumstances  may  be  suflBcient  evidence  of  a  ratifica- 
tion, but  it  does  not  constitute  it.    Carter  v.  Carter,  11  R.  443. 

Long  acquiescence  in  a  deed  of  assignment  for  the  benefit 
of  creditors  irregularly  executed  by  a  corporation  amounts  to 
a  ratification,  but  not  so  as  to  affect  a  creditor  whose  lien  was 
created  two  days  after  the  assignment  was  executed.  Vaught 
V.  Ohio  County  Fair  Co.,  49  S.  W.  426,  20  R.  1471. 

Ratification  by  Principal  of  Acts  of  Agent.  A  ratification 
by  the  principal  of  an  act  of  his  agent  in  making  a  contract 
has  the  same  effect  as  if  the  agent  originally  had  authority  to 
bind  bis  principal  to  such  contract,  and  the  latter  speaks  from 
the  date  of  its  execution.  American  Seeding  Machine  Co.  v. 
Com.,  152  Ky.  58»,  153  S.  W.  972. 

One  of  the  essential  elements  for  the  basis  of  a  ratification  of 
an  unauthorized  act  by  an  agent  is  that  the  contract  must  have 
been  made  in  the  name  of  and  in  behalf  of  the  principal.  Pern- 
berton  V.  Price  &  Teeple  Piano  Co.,  144  Ky.  518, 139  S.  W.  742. 

Two  elements  must  concur  before  the  basis  for  ratification 
can  be  said  to  be  laid:  (1)  The  principal  must  be  an  existing 
person  capable  of  being  ascertained,  and  (2)  the  contract  must 
have  been  made  in  the  name  of  and  in  behalf  of  such  existing 
and  ascertainable  person.  Pemberton  v.  Price  &  Teeple  Piano 
Co.,  144  Ky.  523,  139  S.  W.  742. 

If  a  principal  ratifies  the  acts  of  one  who,  without  authority, 
professes  to  act  for  him,  he  must  adopt  all  the  acts  throughout. 
He  must  not  be  allowed  to  adopt  so  much  of  the  assumed 
agent's  acts  as  are  beneficial,  and  refuse  those  which  are  preju- 
dicial.  Atkinson  v.  Hewlett,  11  R.  364;  Lexington  City  National 
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Bani  V.  Rutherford,  12  R.  632;  White  Plains  Coal  Co.  v.  league, 
163  Ky.  110,  173  S.  W.  360. 

Even  though  an  agent  1>e  not  authorized  by  the  purchaser 
to  enter  into  a  contract  for  the  sale  of  land  upon  the  terms 
therein  specified,  yet  if  he,  by  check  on  his  principal's  account, 
makes  a  cash  payment  required  by  the  contract,  and  the  con- 
tract is  then  delivered  to  him  and  by  him  delivered  to  his 
principal,  who  accepts  and  retains  the  contract  in  his  possession, 
this  will  constitute  a  ratification  of  the  agent's  act.  Wren  v. 
Coohey,  147  Ky.  825,  145  S.  W.  1116. 

Where  an  agent  is  authorized  to  borrow  money  on  time,  but 
gets  it  on  call,  the  principal  ratifies  his  action  by  accepting  it. 
Cooper  V.  Lisle,  Assignee,  4  Ky.  Opin.  625. 

A  principal  with  full  knowledge  of  all  the  facts  is  bound 
at  the  earliest  reasonable  moment  to  disavow  the  unauthorized 
act  of  his  agent ;  otherwise,  in  a  case  where  a  third  person  may 
«i8tain  loss,  the  act  will  become  his  own.  Evansville,  etc.,  R.  Co. 
▼.  ImisviUe  Banking  Co.,  9  Ky.  Opin.  150. 

As  a  general  rule,  if  a  principal,  with  full  knowledge  of  the 
Bwterial  facts,  takes  and  retains  the  benefits  of  an  unauthorized 
act,  he  thereby  ratifies  the  act,  but  this  rule  has  no  application 
where  the  principal  receives  no  benefits  from  the  act,  nor  where 
he  is  legally  entitled  to  what  he  received  without  assenting  to 
fte  act.  Short  v.  Metz  Co.,  165  Ky.  320,  176  S.  W.  1144. 

If  an  agent  owes  his  principal  money,  and  procures  the  money 
through  an  unauthorized  act,  which  he  enters  into  in  the  name 
of  his  principal,  and  the  principal  in  good  faith  receives  the 
money  and  applies  it  to  the  debt,  which  the  agent  owes  him,  his 
retention  of  the  money,  after  learning  the  source  from  which 
^t  was  derived,  is  not  a  ratification  of  the  unauthorized  act 
through  which  the  agent  obtained  the  money.  Short  v.  Metz 
P«.,  165  Ky.  320,  176  S.  W.  1144. 

By  Infant.  The  act  of  an  infant  may  be  ratified  in  three 
^78:  First,  by  the  failure  on  his  part  to  disaffirm  the  contraqt 
^thin  a  reasonable  time  after  reaching  full  age;  second,  by 
accepting  the  benefits  of  the  contract  made  during  infancy  after 
arriving  at  full  age,  and  third,  by  retaining  property  received 
nnder  a  contract  made  during  infancy  and  using  and  enjoying 
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same  after  coming  of  full  age.  Damron  v.  Bailiff,  123  Ky.  758, 
97  S.  W.  401,  30  R.  67. 

While  an  infant  may  avoid  his  deed  made  during  his  infancy, 
he  may  ratify  it  after  becoming  of  age;  and  where,  after  he 
became  of  age,  he  accepted  a  part  of  the  consideration  for  which 
the  conveyance  was  made,  that  act  constituted  a  ratification  of 
the  original  transaction,  and  is  as  effective  as  if  he  had  made 
the  deed  at  the  time  he  accepted  the  consideration.  Clark  v. 
Kidd,  148  Ky.  479,  146  S.  W.  1097;  Damron  v.  Ratliffy  123  Ky. 
758,  97  S.  W.  401,  30  R.  67;  Ward  v.  Ward,  143  Ky.  92;  Turner 
V.  Stewart,  Jr.,  149  Ky.  15,  147  S.  W.  772. 

Where  an  infant  sold  land,  his  rental  of  it  from  the  vendee 
two  years  after  he  became  of  full  age  was  a  ratification  of  the 
sale  and  a  recognition  of  the  grantor's  right  and  title  to  it. 
Ingram  v.  Ison,  80  S.  W.  787,  26  R.  48. 

Where  an  infant  sold  and  conveyed  a  tract  of  land,  receiving 
part  of  the  purchase  price  at  the  time,  and  after  reaching  his 
majority  accepted  the  remainder  of  the  purchase  money  there- 
for, such  acceptance  was  a  ratification  of  the  sale,  and  related 
back  to  the  date  of  the  sale  and  conveyance  as  though  he  had 
been  twenty-one  years  of  age  when  it  was  made.  Damron  v. 
Railiff,  123  Ky.  758,  97  S.  W.  401,  30  R.  67. 

The  deed  of  an  infant  conveying  land,  where  a  valuable 
consideration  passes  to  him,  is  not  void,  but  voidable  merely, 
and  he  has  an  election,  after  his  disability  is  removed,  to  affirm 
or  avoid  it.  He  need  not  reacknowledge  it  or  execute  a  new 
deed,  but  more  than  bare  recognition  or  silent  acquiescence  is 
necessary  to  a  binding  confirmation,  unless  prolonged  for  the 
period  of  statutory  limitation.  Hoffert  v.  Miller,  86  Ky.  572, 
9  R.  732. 

To  confirm,  it  is  not  indispensable  that  he  should  reacknowl- 
edge the  first  deed  or  execute  a  new  one.  He  may  do  so  after 
full  age  by  an  act  in  pais.  But  conveyances  of  an  infant  are 
not  so  easily  ratified  as  his  purchases;  something  more  than 
bare  recognition  or  silent  acquiescence  is  necessary  to  a  binding 
confirmation,  unless  prolonged  for  the  statutory  limitaticm. 
There  must  be  some  positive  act  or  words  of  the  minor  from 
which  his  assent  of  the  deed  executed  during  his  minority  may 
be  inferred.    Syck  v.  Hellier,  140  Ky.  388,  131  S.  W.  30. 
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Infants  may  ratify  their  contracts  on  becoming  of  age,  because 
they  are  voidable  only.    Robinson  v.  Bohinson,  11  Bush,  174. 

Ratification  of  a  contract  made  during  infancy  must  be  direct 
and  express,  and  must  be  made  with  the  deliberate  purpose  of 
assuming  a  liability  from  which  he  knows  he  is  discharged  by 
law.  Petty  v.  Roberts,  7  Bush,  416. 

Ratification  during  infancy  is  not  binding  on  the  infant. 
Petty  Y,  Roberts,!  Bush,  416. 

^ere  an  infant  after  becoming  of  age  does  such  act  of 
affirmance  of  a  deed  made  during  minority,  as  surrendering  a 
Iwnd,  this,  when  taken  in  connection  with  his  failure  for  thirty- 
two  years  to  give  notice  of  disaffirmance,  amounts  to  a  confirm- 
ance  so  as  to  prevent  him  from  avoiding  the  contract.  Johnson 
V.  Vmted  Society  of  Shakers,  6  Ky.  Opin.  139. 

The  statute  applies  to  all  cases  in  which  the  plaintiff  relies 
upon  a  promise  or  ratification  such  as  the  statute  refers  to,  in 
support  of  his  aetion,  whether  he  declares  upon  it  or  proves  it 
to  avoid  a  plea  of  infancy.    Stem  v.  Freeman,  4  Met.  314. 

To  what  is  the  word  ** ratification"  in  the  statute  designed 
to  apply?    Id. 

Answer  to  plea  of  infancy  by  one  member  of  a  firm  to  a  suit 
on  a  note  purporting  to  be  executed  by  the  firm,  that  **  defendant 
had  continued  to  be  a  member  of  the  firm  after  arriving  at  age, 
^  had  not  in  that  time  or  for  many  years  afterwards  indi- 
cated any  disposition  to  disaffirm  any  note  executed  in  the  name 
^i  in  the  business  of  the  firm,"  is  not  good  without  also 
averring  that  he  had  knowledge  of  the  note  declared  on,  and 
tiat  he  was  looked  to  for  payment.  Crabtree  v.  May,  1  B.  M. 
289. 

RATIHABITIO  MANDATO  AEQUIPARATUR.— Ratification 

IS  equivalent  to  a  command.    Cochran's  Law  Lexicon. 

RATIONAL  DISTRIBUTION.— In  a  will  contest  the  court 
properly  instructed  the  jury  that  *' soundness  of  mind  in  making 
^  ^ill  is  for  the  testator  to  have  such  mental  capacity  as  to 
^able  him  to  know  the  objects  of  his  bounty,  the  character  and 
^dne  of  his  estate,  and  to  make  a  rational  survey  of  his  estate 
and  dispose  of  it  according  to  a  fixed  purpose  of  his  own,"  it 
iMFer  being  proper  to  submit  to  the  jury  the  question  of  rational 
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distribution  of  the  testator's  estate.     Wilson  v.  Hays*  Exr., 
109  Ky.  321,  58  S.  W.  773,  22  R.  897. 

RATIONAL  DOUBT. — ^A  rational  doubt  is  one  grawing  out 
of  the  evidence,  and  not  a  mere  chimera  existing  in  the  juror's 
mind;  and  to  acquit  on  mere  light  and  trivial  doubts  existing 
in  the  juror's  mind  and  not  growing  out  of  the  evidence,  tends 
to  the  encouragement  of  malefactors,  is  detrimental  to  the  best 
interests  of  society,  and  a  virtual  violation  of  the  juror's  oath. 
Graham  v.  Com.,  16  B.  M.  591. 

**The  'rational  doubt'  which  should  result  in  acquittal,  lest 
an  innocent  man  might  be  unjustly  punished,  is  a  doubt  as  to 
all  or  anyone  of  the  constituent  elements  essential  to  legal 
responsibility  or  punishable  guilt;  and,  unless  they  all  concur, 
acquittal  is  the  legal  consequence."  Smith  v.  Com.,  1  Duvall, 
228. 

A  mere  doubt  of  sanity  has  never  entered  as  an  element  into 
the  rational  doubt  which  should  produce  acquittal.  Kriel  v. 
Com.,  5  Bush,  365. 

A  doubt  of  sanity  is  essentially  different  from  a  doubt  of 
insanity.  The  former  should  always  avail,  the  latter  never. 
Smith  V.  Com.,  1  Duv.  225.    See,  also.  Reasonable  Doubt. 

RATIONAL  MANNER. — ^A  person  who  is  rational  may  dis- 
pose of  his  property  according  to  a  fixed  purpose  of  his  own, 
although  such  purpose,  according  to  the  notions  of  other  per- 
sons, might  be  irrational;  and  it  is  error  to  use  the  words  '*and 
dispose  of  it  in  a  rational  manner,"  according  to  a  fixed  pur- 
pose of  her  own.  Warren's  Devisees  v.  O'ConneU,  62  S.  W. 
890,  23  R.  262. 

It  is  never  proper  to  submit  to  the  jury  the  question  of 
rational  disposition  of  the  testator's  estate.  Wilson  v.  Hays' 
Exr.,  109  Ky.  321,  58  S.  W.  773,  22  R.  897. 

The  word  **in  a  rational  manner"  after  the  words  ''dispose 
of  his  estate,"  should  be  omitted.  Woodford  v.  Buckner,  111 
Ky.  241,  63  S.  W.  617,  23  R.  627. 

An  instruction  requiring  the  disposition  of  testator's  prop- 
erty to  be  made  in  a  rational  manner,  and  leaving  the  jury  to 
determine  whether  the  disposition  of  it  was  in  a  rational  man- 
ner^  though  prejudicial  in  some  cases,  will  not  be  ground  for 
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reversal,  though  not  technically  accurate,  when  under  the  cir- 
eomstances  of  the  case  it  could  not  have  misled  the  jury  to 
the  prejudice  of  the  contestees.  Murphy's  Exr.,  v.  Murphy,  65 
S.  W.  165,  23  R.  1460.    See,  also,  Soundness  of  Mind. 

RATIONE  CESSANTE.— See  Cessantb  Rationb. 

RAVISH— RAVISHED.— An  indictment  under  Sec.  1154, 
Ky.  Stats.,  defining  the  offense  of  rape  of  a  female  of  and  above 
twelve  years  of  age,  need  not  use  the  technical  term  *' ravish," 
that  term  not  being  used  in  the  statute.  Wilkey  v.  Com.,  104 
Ky.325,  47  S.  W.  219,  20  R.  578. 

Where  the  prosecuting  witness,  who  had  been  twice  married 
and  had  borne  children,  testified  that  defendant  ''ravished" 
her,  it  will  be  presumed  that  she  knew  the  meaning  of  the  term 
used,  and  it  was  not  necessary  for  her  to  use  a  vulgar  term  to 
^ress  her  meaning,  or  to  detail  the  minute  acts  constituting 
the  crime.  Latury  v.  Com,,  119  Ky.  691,  65  S.  W.  434,  23  R. 
1553. 

RAZOR. — ^A  razor  is  a  deadly  weapon  within  the  meaning 
of  the  statute  against  carrying  concealed  a  deadly  weapon  upon 
the  person,  and  one  who  carries  such  a  weapon  concealed  upon 
hia  peraon  is  guilty  under  the  statute  without  regard  to  the 
intent  with  which  it  is  carried.  Truax  v.  Com.,  14  R.  207,  299 ; 
Cow.v.ffar*,  14R.  862. 

READ  AND  WRITE. — In  order  to  comply  with  the  statute 
aDowing  women  to  vote  in  school  elections,  and  providing  that 
ttcy  fihall  be  able  to  read  and  write,  it  is  suflScient  if  the 
"voter  can  read  in  a  reasonably  intelligible  manner  sentences 
imposed  of  words  in  common  use,  and  of  average  diflBculty, 
though  each  and  every  word  may  not  always  be  accurately 
pronounced;  on  the  other  hand,  one  is  able  to  write  who,  by 
the  use  of  alphabetical  signs,  can  express  in  a  fairly  legible 
^K^  words  in  common  use  and  of  average  difficulty,  though 
^  and  every  word  may  not  be  accurately  spelled.  Justice  v. 
H^  162  Ky.  421,  172  S.  W.  678. 

READY  TO  BE  DELIVERED.— The  stipulation  in  a  con- 
tract for  the  shipment  of  live  stock  that  the  liability  of  the 
^'"tial  carrier  shall   cease   when   the   stock  is  '*  ready   to  be 
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delivered"  to  the  connecting  line  is  void.  L.  &  N.  R.  Co,  v. 
Farmers  &  Drovers  Com.  Firm,  107  Ky.  53,  52  S.  W.  972, 
21  R.  708. 

READY,  WILLING  AND  ABLE.— Each  of  the  words, 
*' ready,"  "willing,"  and  '*able,"  expresses  an  idea  that  the 
others  do  not  convey.  Therefore,  the  rule  is  that  where  a  real 
estate  broker  undertakes  to  furnish  a  purchaser,  he  is  bound 
to  act  in  good  faith  in  presenting  a  person  who  is  ready, 
willing  and  able  to  perform  his  part  of  the  contract,  according 
to  the  terms  proposed,  and  if  he  does  furnish  such  a  purchaser, 
he  is  entitled  to  his  commission  for  making  the  sale.  Randle  v. 
Bloomfield,  146  Ky.  421;  Phillips'  Exr.  v.  Rudy,  146  Ky.  780, 
143  S.  W.  397. 

In  an  action  to  recover  the  contract  price  of  services 
alleged  to  have  been  rendered,  it  was  error  to  give  an  instruc- 
tion authorizing  a  recovery  if  plaintiff  was  ''ready,  able,  and 
willing"  to  perform  such  services.  Helfrich  Lum.  &  Mfg. 
Co.  V.  Bland,  54  S.  W.  728,  21  R.  1185. 

REAL  AND  PERSONAL  ESTATE.— The  charters  of 
Lexington  and  Covington  did  not  authorize  a  tax  upon  choses 
in  action  belonging  to  the  inhabitants  of  the  city;  the  words 
"real  and  personal  estate"  used  in  the  charter  of  each  city 
referred  only  to  visible  property  and  such  as  was  actually 
within  the  city  at  the  time  of  the  assessment.  Johnson  v. 
Lexington,  14  B.  M.  658 ;  Covington  v.  Potv^ll,  2  Met.  231. 

Authority  conferred  on  general  council  of  the  city  to  "cause 
to  be  assessed  at  its  cash  value  such  real  and  personal  estate 
and  slaves  within  the  city  as  the  said  council  may  designate," 
does  not  authorize  city  council  to  assess  money,  debts,  and 
choses  in  action  belonging  to  the  inhabitants  of  the  city. 
Louisville  v.  Henning,  1  Bush,  382. 

REAL  DANGER. — In  a  prosecution  for  murder,  an  instruc- 
tion that  if,  at  the  time  defendant  killed  deceased,  he  was 
about  to  do  defendant  or  his  brother  some  great  bodily  harm, 
and  that  to  shoot  deceased  was  necessary,  or  seemed  to  defen- 
dant to  be  necessary,  in  the  exercise  of  reasonable  judgment, 
to  protect  himself  or  his  brother  from  such  injury,  '*  either 
areal,   or  to  the  defendant   apparent,"   the  jury  should   find 
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defendant  not  guilty,  on  the  ground  of  self-defense  and 
apparent  necessity,  was  not  objectionable  on  the  ground  that 
it  required  the  jury  to  believe  that  defendant  or  his  brother 
''really  was  in  imminent  danger  of  great  bodily  harm  at  the 
hands  of  deceased,  instead  of  being  apparently  so.''  Reynolds 
V.  Cm.,  114  Ky.  912,  72  S.  W.  277,  2*  B.  174B. 

In  a  prosecution  for  murder  an  instruction  was  prejudicial 
to  the  accused  which  omitted  the  words  **  either  real  or 
apparent,"  as  the  danger  which  authorizes  one  to  act  in  self- 
defanse  may  be  real  or  it  may  be  only  apparent.  Martin  v. 
Com.,  78  S.  W.  1104,  25  R.  193&. 

REAL  ESTATE— REAL  PROPERTY.— It  is  provided  in 
Ky.  Stats.,  Sec.  446,  458,  that  in  the  construction  of  statutes 
the  words  **real  estate"  or  ''land"  shall  be  construed  to  mean 
luids,  tenements  and  hereditaments  and  all  rights  thereto  and 
interests  therein,  other  than  a  chattel  interest.  See,  also, 
I>ue  V.  Bankhardt,  151  Ky.  624,  152  S.  W.  786;  Bay  v. 
Sweeney,  14  Bush,  1. 

It  is  provided  in  Ky.  Stats.,  Sees.  446,  467,  that  in  the 
wnstmction  of  statutes  the  words  "legatee"  and  ''devisee" 
shall  each  be  held  to  convey  the  same  idea,  and  the  words 
"bequeath"  and  "devise"  to  mean  the  same  thing;  and  the 
^ords  "bequest"  and  "legacy"  shall  each  be  held  to  mean  the 
Mme  thing,  and  to  embrace  and  include  either  real  or  personal 
««tate,  or  both." 

**Por  the  purpose  of  taxation,  real  estate  shall  include  all 
Iwds  within  this  State  and  improvements  thereon;  and 
personal  estate  shall  include  every  other  species  and  character 
of  property — that  which  is  tangible  as  well  as  that  which  is 
intangible."    Ky.  Stats.  (1915),  Sec.  4022. 

It  is  provided  in  the  clharter  of  cities  of  the  third  class 
that  "For  the  purpose  of  taxation  real  estate  shall  include 
land  and  the  improvements  thereon,  and  personal  estate  shall 
include  every  other  species  and  character  of  property,  that 
^hicl.  is  tangible  and  that  which  is  intangible."  Ky.  Stats. 
(1915),  Sec.  3376. 

**Any  interest  in  or  claim  to  real  estate  may  be  disposed  of 
V  deed  or  will  in  writing.     Any   estate  may  be  made  to 
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commence  in  future  by  deed,  in  like  manner  as  by  will,  and 
any  estate  which  would  be  good  as  any  executory  devise  or 
bequest,  shall  be  good  if  created  by  deed.  Ky.  Stats.  (1915), 
Sec.  2341. 

The  words  "real  estate"  as  used  in  the  Revised  Statutes, 
relating  to  the  sale  of  the  estate  of  infants  on  a  petition  to  the 
Circuit  Court,  import  lands,  tenements,  and  hereditaments,  and 
all  rights  thereto  and  interests  therein  other  than  a  chattel 
interest.    Nutter  v.  Russell,  3  Met.  164. 

Though  an  interest  devised  was  more  properly  an  executory 
devise  than  a  contingent  remainder,  it  was  an  **  interest  in 
land,''  and  comprehended  within  the  statutory  definition  of 
the  words  **real  estate."    Id. 

It  is  provided  in  Civil  Code,  Sec.  732,  that  in  the  construc- 
tion of  the  Code  the  word  ''property"  includes  any  vested 
interest,  legal  or  equitable,  in  real  or  personal  property. 

It  is  provided  in  Civil  Code,  Sec.  732,  that  in  the  construc- 
tion of  the  Code  the  words  *'real  property"  mean  lands,  tene- 
ments and  hereditaments. 

The  police  court  has  no  power  to  grant  an  injunction;  nor 
has  it  the  power  to  enforce  the  removal  of  a  house  from  a 
fire  district,  as  the  house  after  its  erection  is  a  part  of  the 
real  estate.  City  of  Monticella  v.  Bates,  163  Ky.  38,  173 
S.  W.  159. 

Where  a  mill  and  mill-seat  are  not  only  sold,  but  three 
acres  of  ground  surrounding  it,  **so  long  as  the  property  was 
used  as  a  mill,"  such  mill  and  mill-seat  is  a  part  of  the  real 
estate,  and  no  action  can  be  maintained  upon  a  parol  contract 
for  its  sale.    Montgomery  v.  Oardner,  8  Ky.  Opin.  110. 

A  partner  is  entitled  to  a  lien  upon  the  partnership  property, 
including  real  estate,  for  money  advanced  by  him  for  the  use 
of  the  firm;  the  real  estate  being  treated  in  equity  as  mere 
personalty.  Sebastian  v.  Booneville  Academy  Co.,  56  S.  W. 
810,  22  R.  186. 

Und6r  Civil  Code,  Sec.  492,  Subsec.  1,  providing  that  no 
sale  shall  be  ordered  if  forbidden  by  the  trust  deed,  and 
Sec.  493,  Subsec.  5,  and  Ky.  Stats.,  Sec.  4706,  requiring  the 
court  ordering  a  sale  of  trust  lands  to  retain  control  of  the 
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fond  realized  by  the  sale  until  the  same  is  invested  in  ''real 
estate,"  and  authorizing  the  investment  of  funds  in  ''real 
estate/'  the  court  may  order  the  sale  of  real  estate  in  Kentucky 
conveyed  to  a  trustee  with  power  to  sell  and  reinvest  in  any 
property  in  Kentucky,  and  may  permit  a  reinvestment  of  the 
proceeds  in  real  estate  in  a  sister  State;  the  words  "real  estate" 
not  bemg  limited  to  real  estate  in  Kentucky.  Ridley  v.  Ded- 
man  134  Ky.  146,  119  S.  W.  756. 

Annual  crops  of  grain  planted  or  sowed,  to  be  in  due  season 
severed  from  the  soil,  are  not  real  estate;  com  is  treated  as 
personalty  bj  the  statute  and  its  sale  prohibited  until  after 
October  1st,  so  as  to  give  it  time  to  mature.  Moreland  v. 
MyaU,  14  Bush,  474. 

^re  a  contract  for  the  sale  of  standing  timber  does  not 
specify  the  time  for  the  removal  of  the  timber,  the  buyer  is 
required  to  remove  it  within  a  reasonable  time,  and  the  sale 
operates  to  convert  the  timber  into  personal  property.  Bower- 
»wn<fe  Co.  V.  TayUr,  127  Ky.  812,  106  S.  W.  846,  32  R.  671. 

One  who  owns  a  dower  interest  in  one-third  of  the  land  of 
a  decedent  is  liable  for  taxes  on  the  land,  under  Sec.  4049, 
Ky-  Stats.,  which  provides  that  "real  estate,  or  any  interest 
^^f^iii,  shall  be  listed  in  the  county  or  district  where 
situated,  against  the  owner  of  the  first  freehold  estate  therein." 
^^  V.  Hamaton,  72  S.  W.  744,  24  R.  1944 

^  estate  directed  by  will  to  be  converted  into  personalty 
*^^come8  impressed  with  the  nature  of  personalty  at  the 
*€8tator'8  death,  and  is  distributed  aa  such.  Smith  v.  Moss, 
4R.582. 

-^  private  passway  over  another's  land  is  an  interest  in 
'^^fy  which  can  be  created  only  by  writing.  Butt  v.  Napier, 
14  Bush,  30. 

"^l^tantial  five-story  brick  structures,  are  to  be  regarded  as 
*  part  of  the  realty.    Omy  v.  Cornwall,  96  Ky.  566,  16  R.  228. 

Stone  gathered  up  on  the  land  by  the  owner  or  his  tenants 
*>  «« to  enable  the  land  to  be  cultivated  is  a  part  of  the  realty 
and  passes  with  it.    Ellis  v.  Wren,  84  Ky.  254,  8  R.  285. 

Standing  timber  is  realty  unless  bought  with  the  intention 
of  immediate  severance  from  the  soil,   and  standing  timber 
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reserved  in  the  grantor  of  the  land  is  realty.  Bausiic  v. 
PhUlipe,  134  Ky.  711,  121  S.  W.  629. 

Will  real  estate  pass  under  the  word  ** effects'*  in  a  written 
instrument.    See  note  on  this  subject  in  12  L.  R.  A.  (N.S.)  661. 

Action  for  recovery  of  royalties  due  for  oil  and  gas  is  not 
'an  action  for  the  recovery  of  real  estate  within  Civ.  Code 
Prac,  Sec.  62,  providing  for  venue  of  actions  for  the  recovery 
of  real  property,  etc.,  though  the  issues  involve  title  to  land, 
and  though  the  judgment  that  may  be  rendered  may  settle 
the  rights  of  the  parties  by  way  of  estoppel.  Ceni.  Ky.  NoA, 
Qas  Co.  V.  Stevens,  134  Ky.  306,  120  S.  W.  282. 

REAL  ESTATE  IN  OR  OUT  OF  THIS  STATE.— Under 

Civil  Code,  Sec.  494,  Subsec.  4,  it  is  allowed  that  the  proceeds 
of  infants'  lands  sold  under  Sec.  489,  Civil  Code,  may  be 
reinvested  in  real  estate  in  or  out  of  this  State.  Respecting 
sales  under  Sec.  494  the  language  is  specific.  When  it  says 
**real  estate  in  or  out  of  this  State,"  it  means  real  estate 
anywhere.  McClure  v.  Cnime,  141  Ky.  362,  132  S.  W.  433. 
When  it  said  that  ** funds  may  be  invested  in  real  estate 
without  limitation  upon  locality,*'  then  there  is  no  limitation. 
When  the  Legislature  uses  a  general  term  without  anything 
being  said  to  limit  or  xjualify  it,  it  is  not  for  the  court  to 
presume  that,  nevertheless,  it  was  meant  to  be  limited. 
McClure  v.  Crume,  141  Ky.  362,  132  S.  W.  433. 

REAL,  PERSONAL  AND  MIXED  ESTATE.— Under  a  city 
charter  providing  that  the  city  council  shall  have  power  to 
cause  to  be  annually  levied  and  collected  an  ad  valorem  tax  on 
the  **real,  personal,  and  mixed  estate  within  the  limits  of  said 
city  subject  to  taxation  by  the  city  under  the  laws  of  the 
State,"  the  city  may  assess  and  collect  taxes  on  money  and 
choses  in  action  as  well  as  visible  property.  City  of  Newport  v. 
Ryngo,  87  K^y.  635,  10  R.  1046,  Rev.  Sup.  Ct.,  9  R.  404; 
City  of  Newport  v.  Yavi.  Vart,  10  R.  682;  Root  v.  City  of 
Newport,  11  R.  259, 

REAL  PARTY  IN  INTEREST.— It  is  provided  in  Civil 
Code,  Sec.  18,  that  **  Every  action  must  be  prosecuted  in  the 
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name  of  the  real  party  in  interest,  except  as  provided  in 
Sec.  21." 

Civil  Code,  Sec.  18,  requires  that  **  Every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in  interest."  When 
taken  in  connection  with  Sec.  20,  Civil  Code,  Sec.  18,  means 
that  every. action  must  be  instituted  or  commenced  in  the  name 
of  the  real  party  in  interest.  Broum's  Admr.  v.  Little,  160 
Ky.  7€6,  170  S.  W.  168. 

There  is  the  same  reason  that  the  defense  should  be  made 
by  the  real  party  in  interest  as  that  the  action  should  be 
prosecuted  by  the  real  party  in  interest.  Lemoyne  v.  Anderson, 
123  Ky.  584,  96  S.  W.  843,  29  R.  1017. 

Partners  actually  making  defense  for  and  on  behalf  of  the 
partnership,  and  for  aiid  on  behalf  of  themselves  in  the  partner- 
ship name,  will  be  treated  as  the  real  parties  in  interest  and 
as  the  real  defendants,  and  therefore  bound  by  the  judgment. 
Bmm  V.  Lack  Malleable  Iron  Co.,  153  Ky.  329,  156  S.  W.  729. 

When  the  executor  is  the  legatee  he  is  the  real  party  in 
interest  in  an  action  on  a  note  given  to  the  testator.  Campbell 
V.  mite's  Admr,,  1  Ky.  Opin.  407. 

The  shipper  under  a  bill  of  lading,  having  assigned  his 
rights  to  another,  is  not  the  real  party  in  interest  in  a  suit 
against  the  carrier  on  the  bill  of  lading,  and  can  not  prosecute 
^  appeal  in  his  name  alone  from  a  judgment  dismissing  the 
petition,  where  he  sued  for  the  benefit  of  the  assignee,  alleging 
that  the  assignee  was  entitled  to  any  judgment  that  was 
i«ndered  in  the  action  and  the  assignee  did  not  appeal. 
Laniphin  v.  MobUe  d;  Ohio  B,  Co.,  146  Ky.  514,  142  S.  W.  1037. 

^ere  a  debtor's  land  had  been  sold  at  judicial  sale,  and 
before  the  expiration  of  the  year  in  which  the  debtor  might 
redeem  his  property  he  sold  and  conveyed  said  land,  his  grantee 
^wld  prosecute  the  appeal  in  his  own  name,  he  being  the  real 
party  in  interest.  Miller  v.  Wheeler,  147  Ky.  131,  143  S.  W. 
1028. 

Plaintiff  may  maintain  an  action  on  a  contract  made  by 
defendant  with  another  for  his  benefit.  Hall  v.  Atford,  106 
Ky.  664,  49  S.  W.  444,  20  R.  1482. 
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TVihere  no  vote  waa  taken  upon  the  praposition  to  issue  bonds 
to  build  a  schoolhouse  no  liability  may  be  imposed  upon  the 
school  district  under  bonds  issued  for  that  purpose;  but  the 
action  of  a  court  of  equity  in  transferring  the  property  which 
was  purchased  with  the  proceeds  of  the  bonds  to  the  holders 
thereof  was  proper,  as  such  holders  having  purchased  from 
the  original  purchasers  were  the  real  parties  in  interest. 
Bocerd  of  Trustees  v.  Postell,  88  S.  W.  1065,  28  R.  37. 

Civil  Code,  Sec.  18,  did  not  preclude  owners  of  insured 
property  from  suing  a  railroad  company  for  negligently 
burning  it,  on  the  theory  that  insurer  was  the  real  party  in 
interest,  since  the  company  is  not  shut  out  frdm  proper  defense 
and  counterclaim  and  is  protected  by  the  judgment  against  any 
other  claim  on  the  same  cause,  since  it  is  not  concerned  with 
equities  between  the  owners  and  insurer,  and  since  a  judgment 
for  the  owners  precludes  insurer  from  suing  the  company. 
/.  C.  R.  Co.  V.  HiMin,  131  Ky.  684,  115  S.  W.  752,  23  L.  R.  A. 
(N.S.)  870. 

Where  a  railroad  company  sold  its  road  to  another  railroad 
company  under  an  agreement  that  the  latter  company  would 
pay  any  judgment  which  plaintiff  in  a  personal-injury  action 
might  recover  against  the  first  railroad  company,  the  plaintiff 
in  the  personal-injury  action  is  the  real  party  in  interest, 
under  Civil  Code,  Sec.  18.  Ingram  v.  C.  F.  &  8.  E.  B.  Co., 
107  S.  W.  239,  32  R.  849. 

REAL  PROBABLE  DANGER.— In  an  action  against  a  city 
for  damages  for  the  establishment  of  a  pest  house  near  pUin- 
tiff's  property,  defendant  can  not  complain  of  an  instruction 
telling  the  jury  that  in  order  to  find  for  plaintiff  they  must 
believe  there  is  **a  real,  probable  danger"  of  smallpox  being 
carried  through  the  air  from  the  pest  house  to  plaintiff's 
premises.  City  of  Paducdh  v.  Allen,  111  Ky.  361,  63  S.  W. 
981,  23  R.  701. 

REAL  REPRESENTATIVE.— It  is  provided  in  Sec.  732, 
Civil  Code,  that  in  the  construction  of  the  Code  the  word 
''representative''  includes  personal  and  real  representatives. 
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It  is  provided  in  Civil  Code,  See.  732.  that  in  the  construction 
of  the  Code  the  words  **real  representative"  mean  the  heir  or 
devisee  of  real  property  of  a  deceased  person. 

REAL  VALUE.— The  ''real  value''  spoken  of  by  the  Consti- 
tution (Sec.  198),  is  the  market  value.  The  words  were  used 
as  to  things  to  be  sold  and  bought.  Com.  v.  International 
Earvester  Co.,  131  Ky.  576,  115  S.  W.  703.  (This  case  has 
recently  been  overruled.  See  Oau  v.  Brent,  166  Ky.  833,  849.) 
"What  the  *ical  value'  of  a  thing  is,  depends  upon  probative 
facts;  it  is  a  matter  not  to  be  fixed,  as  a  'just  and  reasonable 
compensation,'  but  one  that  has  already  been  established  by 
markets  open  to  all.  Market  value  depends  wholly  upon  proof 
of  pre-existing  facts,  and  therefore  may  be  known  at  any 
moment  by  anybody.  'Just  and  reasonable  compensation'  as 
^wed  in  the  statute,  in  the  L.  <fe  N.  R.  Case,  supra  (99  Ky.  132), 
had  no  necessary  connection  with  any  pre-existing  fact,  and 
therefore  was  insusceptible  of  being  known  in  advance  of  its 
determination  by  the  jury."  Com.  v.  International  Harvester 
f^o.,  131  Ky.  578,  115  S.  W.  703. 

*  There  is  a  marked  diflPerence  between  the  qualities  of  the 
^  value'  of  an  article  and  'reasonable  compensation'  for  a 
service.  The  latter  may  depend  alone  upon  the  opinion  of  the 
tner  of  the  fact ;  the  former  is  itself  a  fact,  susceptible  of  proof 
^^  exact  ascertainment.  It  is  not  an  open  question  in  the 
<*imiiial  law  of  the  land.  Com.  v.  International  Harvester  Co., 
^5lKy.  575,  115  S.  W.  703. 

REALTY.— See  Real  Estate. 

Rear. — **  where  a  building  is  erected  or  is  to  be  erected  on 
*  corner  lot,  the  owner  may  designate  what  he  intends  to  regard 
*8  the  rear  of  such  house  or  lot,  and  shall  treat  the  building 
^^d  lot  for  all  purposes  mentioned  herein  accordingly." 
■""Element  House  Acts  1912,  Chap.  140;  Ky.  Stats.  (1915), 
^c.  3087g. 

REASON  CEASES.— See  Cessante  Rations. 
REASON  OF  THE  LAW.-«ee  Cessante  Rationb. 

REASON  TO  KNOW. — Reasonable  care  is  such  care  as  may 

der 
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like  circumstances.  Reason  to  know  a  fact  is  such  as  would 
apprise  a  person  of  ordinary  prudence  of  it.  Leuns  v.  Com., 
140  Ky.  652,  131  S.  W.  617. 

REASONABLE  AND  PROPER  FACILITIES.^Sec.  792  of 

the  Kentucky  Statutes  provides  in  substance  that  when  two 
railroad  companies  use  the  same  line  of  roadway  in  the  opera- 
tion of  their  trains,  they  shall  furnish  reasonable  and  proper 
facilities  for  receiving,  forwarding  and  delivering  passengers 
and  property,  and  that  all  contracts  made  between  them  that 
interfere  with  the  performance  of  this  duty  shall  be  void. 
Therefore,  where  two  railroad  companies  have  entered  into  a 
trafiSc  contract  that  prohibits  one  of  them  from  furnishing 
reasonable  and  proper  facilities  to  serve  the  public  along  the 
road  operated  jointly  by  them,  so  much  of  the  contract  is  in 
violation  of  the  statute  and  void.  C,  dc  0.  By.  Co.  v.  Peed,  155 
Ky.  696,  160  S.  W.  472. 

REASONABLE  CARE.— It  was  not  error  for  the  court  to 
use  the  words  ''reasonable  care,"  instead  of  ''ordinary  care," 
in  an  instruction  setting  out  the  care  required  by  defendant's 
servants  in  the  inspection  of  a  cut  through  which  the  track  ran. 
L.  &  N.  R.  Co.  V.  Pointer,  113  Ky.  952,  69  S.  W.  1108,  24  R. 
772. 

See,  also,  Ordinary  Care. 

REASONABLE  COMPENSATION.— The  allegation  of  a 
promise  to  pay  a  reasonable  compensation,  with  the  averment 
that  a  certain  sum  is  reasonable,  states  an  implied  obligation 
to  pay  that  sum.    Thomas  v.  Daniels,  7  R.  100. 

"There  is  a  marked  difference  between  the  qualities  of  the 
'real  value'  of  an  article  and  'reasonable  compensation,'  for  a 
service.  The  latter  may  depend  alone  upon  the  opinion  of  the 
trier  of  the  fact;  the  former  is  itself  a  fact  susceptible  of 
proof  and  exact  ascertainment.  It  is  not  an  open  question  in 
the  criminal  law  of  the  land."  Com.  v.  Intematicmal  Harvester 
Co.,  131  Ky.  575,  115  S.  W.  703.  (This  case  is  overruled  in 
Gay  V.  Brent,  166  Ky.  833,  849.) 

REASONABLE  DILIGENCE.— In  an  action  for  damages  for 
breach  of  contract  to  receive  and  pay  for  ties  at  the  market 
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price  on  the  day  of  delivery,  reasonable  diligence  on  the  part 
of  the  seller  to  dispose  of  the  ties  and  minimize  the  damages 
does  not  require  him  to  sell  to  a  party  whose  checks  are  not 
being  paid.  T.  J.  Moss  Tie  Co  v.  Phelps,  143  Ky.  839,  137 
S.  W.  516. 

The  court  having  charged  that  defendant  was  only  required 
to  use  reasonable  diligence  in  delivering  a  telegram,  the  failure 
to  define  ** ordinary  care"  as  used  in  the  instructions  was  not 
error.  Western  Vmon  Tel  Co.  v.  Brasher,  136  Ky.  485,  124 
S.  W.  788.    See,  also,  Ordinaby  Care. 

REASONABLE  DOUBT— As  to  Guilt.  ''If  there  be  a 
reasonable  doubt  of  the  defendant  being  proven  to  be  guilty, 
he  is  entitled  to  an  acquittal.''    Crim.  Code,  Sec.  238. 

Reasonable  doubt  must  arise  either  from  the  absence  or 
insuflSciency  of  evidence.  It  may  be  insuflBcient  because  not 
believed,  or  not  enough  to  establish  the  fact ;  but,  whether  from 
any  or  all  of  these  causes,  accused  is  entitled  to  the  benefit  of 
it   WiUiams  v.  Com.,  80  Ky.  313,  4  R.  3. 

It  is  best  to  instruct  on  reasonable  doubt  in  the  language  of 
the  Code.  Oatliff  v.  Com,,  107  S.  W.  739,  32  R.  1063;  Mickey 
V.  Cm,,  9  Bush,  593;  Ireland  v.  Cam,,  57  S.  W  616,  22  R.  478; 
Bowell  V.  Com..,  104  S.  W.  685,  ai  R.  983 ;  Wigffinton  v.  Com., 
114  S.  W.  1185;  Minniard  v.  Com.,  158  Ky.  210,  164  S.  W.  804, 
Mid  cases  cited. 

It  is  the  duty  of  the  court  to  give  an  instruction  carrying 
into  effect  Crim.  Code,  Sec.  238,  which  provides,  **If  there  be  a 
reasonable  doubt  of  the  defendant  being  proved  to  be  guilty, 
he  is  entitled  to  an  acquittal."  Oatliff  v.  Com.,  107  S.  W.  739, 
32  R.  1063;  Swing  v.  Com.,  129  Ky.  237,  111  S.  W.  352,  33 
R.  749. 

An  instruction  that  if  from  all  the  evidence  the  jury  have  a 
reasonable  doubt  of  the  defendant  having  been  proven  guilty 
they  ought  to  find  him  not  guilty  is  sufficient,  though  it  fails 
to  use  the  words,  **of  any  material  fact  necessary  to  establish 
the  defendant's  guilt.''  Benge  v.  Com.,  71  S.  W.  648,  24  R. 
1466. 

The  rule  for  the  use  of  the  expression,  '*  beyond  a  reasonable 
doubt,"  in  instructions  in  criminal  cases,  is  that  all  facts  the 
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establishment  of  which  would  be  prejudicial  to  the  interest  of 
the  defendant  must  be  believed  by  the  jury  beyond  a  reasonable 
doubt  whereas,  those  which,  if  true,  redound  to  his  interest,  are 
required  simply  to  be  believed.  Adkins  v.  Com.,  82  S.  W.  242, 
26  R.  496. 

The  usual  form  of  instruction  is  as  follows:  '*If  the  jury 
have  a  reasonable  doubt  of  the  defendant  having  been  proven 
guilty,  they  should  acquit  him." 

The  form  of  instruction  usually  given  in  Jeflferson  Circuit 
Court,  criminal  division,  is  as  follows:  **The  law  presumes  the 
innocence  of  the  accused,  and  it  is  the  duty  of  the  jury,  if  they 
can  reasonably  do  so,  to  reconcile  all  the  facts  and  circumstances 
of  the  case  with  that  presumption ;  and  if  upon  the  whole  case, 
the  jury  entertain  a  reasonable  doubt  of  the  guilt  of  the  accused, 
or  of  any  material  fact  necessary  to  constitute  his  guilt  of  the 
offense  charged  in  the  indictment  having  been  proven,  they  will 
find  the  defendant  not  guilty.  The  material  facts  are  those  set 
out  in  instructions  — .*' 

Criminal  Code,  Sec.  238,  providing  that  "if  there  be  a  rea- 
sonable doubt  of  the  defendant  being  proven  to  be  guilty  he  is 
entitled  to  an  acquittal,''  applies  to  a  prosecution  by  penal 
action  as  well  as  by  indictment ;  and  it  was,  therefore,  error,  in 
such  an  action,  to  require  the  jury  to  believe  only  **from  the 
preponderance  of  the  evidence"  the  facts  necessary  to  consti- 
tute guilt.  L.  i&  N,  R.  Co,  V.  Com.,  112  Ky.  635,  66  S.  W.  505, 
23  R.  1900. 

An  instruction  to  the  jury  on  the  trial  of  a  misdemeanor 
which  fails  to  charge  the  jury  that  in  order  to  convict  they 
must  believe  the  defendant  is  proven  guilty  **  beyond  a  reason- 
able doubt,"  is  erroneous.  Ball  v.  Com.,  99  S.  W.  326,  30  R. 
600. 

On  a  trial  for  a  crime  involving  a  felonious  intent,  an  instruc- 
tion requiring  the  jury  to  believe,  omitting  the  modification 
** beyond  a  reasonable  doubt,"  that  the  crime  was  committed 
with  a  felonious  intent,  was  error.  Claxon  v.  Com.,  30  S.  W.  998, 
17  R.  284. 

It  is  impossible  to  define  precisely  in  a  few  words  what  a 
reasonable  doubt  is.    Courts  in  instructing  juries  should  make 
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no  such  attempt,  but  merely  follow  the  Code:  ''Where  there 
k  a  reasonable  doubt  of  the  defendant  being  proven  guilty,  he 
is  entitled  to  an  acquittal.''    Mickey  v.  Com,,  9  Bush,  504. 

A  proceeding  to  disbar  an  attorney  for  dishonorable  conduct 
is  not  a  criminal  prosecution,  but  a  civil  proceeding  and  the 
defendant  is  not  entitled  to  the  benefit  of  a  reasonable  doubt. 
In  re  T.  A,  McDonald,  157  Ky.  92,  162  S.  W.  566. 

Omission  of  words  ** reasonable  doubt*'  from  a  particular 
instruction  did  not  prejudice  the  accused,  when  from  other 
instructions  the  jury  must  have  known  that  he  was  entitled  to 
the  benefit  of  the  reasonable  doubt.    Davis  v.  Com.,  4  R.  717. 

It  is  error  to  instruct  the  jury  that  defendant  can  not  rely 
on  the  plea  of  self-defense  if  they  ''believe  from  the  evidence" 
that  certain  facts  existed.  They  should  be  required  to  believe, 
"to  the  exclusion  of  a  reasonable  doubt,"  that  such  facts  existed. 
^«en  V.  Cam.,  86  Ky.  642,  9  R.  784. 

As  to  Degree  of  Offense.  **If  there  be  a  reasonable  doubt 
of  the  degree  of  the  offense  which  the  defendant  has  committed, 
he  shall  only  be  convicted  of  the  lower  degree/'  Grim.  Code, 
Sec.  239. 

"If  you  shall  believe  from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  has  been  proven  guilty,  but  have  a 
'^^nable  doubt  from  the  evidence  as  to  whether  his  crime  be 
^^^llftd  murder,  charged  in  the  indictment,  or  the  lower  offense 
^^  voluntary  manslaughter,  included  therein,  then  the  jury 
should  give  the  defendant  the  benefit  of  such  doubt,  and  find 
^^  guiBy  of  voluntary  manslaughter."  This  instruction  was 
P'^Pared  by  the  Court  of  Appeals  in  Beaty  v.  Com.,  140  Ky. 
230, 130  S.  W.  1107. 

**or  other  forms  on  this  subject  see  instructions  copied  in 
opinion  in  Comis  v.  Com.,  112  S.  W.  668,  33  R.  1066.  See,  also, 
^-  837,  838. 

^^or  fonn  of  instruction  presenting  theory  of  accidental  kill- 
I'^jaud  killing  from  careless  use  of  weapon,  see  Blanton  v.  Com., 
112  S.  W.  594,  33  R.  1022. 

^ere  the  evidence  is  wholly  circumstantial  and  there  are 
signs  of  a  struggle  or  other  circumstances  supporting  such  a  con- 
clusiou,  the  court  should  give  to  the  jury  the  whole  law  of  the 
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case,  including  the  law  of  murder,  voluntary  manslaughter, 
involuntary  manslaughter,  and  self-defense;  but  this  rule  does 
not  apply  where  there  is  nothing  in  the  evidence  to  show  volun- 
tary manslaughter,  involuntary  manslaughter,  or  self-defense, 
and  where  from  all  the  proof,  if  the  offense  was  committed  it 
was  murder.  Bast  v.  Com.,  124  Ky.  747,  99  S.  W.  978,  30  R. 
967;  Marshall  v.  Com.,  141  Ky.  222,  132  S.  W.  139;  Eiggins  v. 
Com.,  142  Ky.  647,  134  S.  W.  1135;  ElUott  v.  Com.,  152  Ky.  791, 
154  S.  W.  25. 

Where  no  eyewitness  to  a  homicide  testifies  to  any  circum- 
stance which  reduces  the  homicide  to  voluntary  or  involuntary 
manslaughter,  and  there  is  no  proof  to  that  effect,  or  which 
raises  the  defense  of  self-defense,  it  is  not  proper  for  the  court 
to  instruct  on  voluntary  or  involuntary  manslaughter.  Faster 
V.  Com.,  112  S.  W.  563,  33  R.  975. 

It  was  proper  for  the  court  to  instruct  the  jury  that  if  they 
found  defendant  guilty  of  any  degree  of  the  offense  charged 
in  the  indictment,  but  had  a  reasonable  doubt  of  the  degree, 
it  was  their  duty  to  convict  him  of  the  lower  degree.  Hunn  v. 
Com.,  143  Ky.  143,  136  S.  W.  144. 

An  instruction,  in  a  prosecution  for  murder,  that  if  the  jury 
believed  from  the  evidence  beyond  a  reasonable  doubt  that 
accused  was  guilty  of  murder  or  voluntary  manslaughter,  but 
had  from  the  evidence  a  reasonable  doubt  as  to  which,  if  either, 
of  these  crimes  he  was  guilty  of,  it  was  their  duty  to  find  him 
guilty  of  voluntary  manslaughter,  is  not  objectionable  as  assum- 
ing that  accused  was  guilty  of  murder  or  voluntary  man- 
slaughter, or  as  compelling  the  jury  to  find  him  guilty  of  one 
or  the  other.    Sergent  v.  Com.,  133  Ky.  284,  117  S.  W.  362. 

Where  applicable  to  the  facts,  the  court  should  instruct  under 
Grim.  Code,  Sec.  239,  that  if  the  jury  has  a  reasonable  doubt 
as  to  whether  defendant  was  proved  guilty  of  murder  or  man- 
slaughter they  should  find  him  guilty  of  the  lesser  offense ;  error 
of  the  court  in  failing  to  so  instruct  is  not  waived  by  failure 
to  object  or  except.    Hibler  v.  Com.,  74  S.  W.  1079,  25  R.  277. 

In  a  trial  for  homicide  it  is  error  to  fail  to  instruct  the  jury 
under  Sec.  239,  Crim.  Code,  that  if  they  entertain  a  reasonable 
doubt  as  to  the  degree  of  the  offense  they  must  find  defendant 
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guilty  of  the  lower  degree.    Arnold  v.  Com.,  72  S.  W.  753,  24 
R  1921;  Mullins  v.  Com.,  67  S.  W.  824,  23  R.  2433. 

Where  there  is  any  evidence  to  raise  a  doubt  as  to  the  degree 
of  the  offense,  it  is  error  to  fail  to  instruct  under  Crim.  Code, 
Sec.  239.    Demaree  v.  Com.,  82  S.  W.  231,  26  R.  507. 

Where  the  State's  evidence  shows  that  defendant  suddenly 
raised  his  pistol  and  fired  at  the  head  of  deceased,  with  whom 
he  was  walking  quietly,  and  defendant's  evidence  shows  that 
he  did  not  intend  to  shoot,  but  was  playing  when  he  raised  his 
pistol,  and  that  the  firing  was  due  to  his  pulling  the  trigger 
harder  than  he  intended,  and  he  did  not  intend  to  point  it  at 
deceased  or  to  fire  it,  an  instruction  on  murder,  voluntary  man- 
daughter,  and  involuntary  manslaughter  should  be  given. 
Emng  v.  Com.,  129  Ky.  237,  111  S.  W.  352,  33  R.  749. 

Where  there  was  no  eyewitness  to  a  killing  except  the  slayer, 
it  was  proper  for  the  court  to  give  instructions  relating  to 
voluntary  manslaughter  and  self-defense,  but  the  fact  that  the 
court  gave  an  unnecessary  instruction  on  involuntary  man* 
daughter  did  not  in  any  way  prejudice  the  defendant.  Cfreen 
V-  Cm.,  83  S.  W.  638,  26  R.  1221. 

On  a  trial  for  murder,  the  court  should  instruct  the  jury  to 
acquit  if  there  is  a  reasonable  doubt  of  guilt,  and  if  there  is  a 
f^onable  doubt  of  the  degree,  to  convict  defendant  of  the 
lower  degree,  and  that  voluntary  manslaughter  is  a  lower  degree 
^^  murder,  and  that  involuntary  manslaughter  is  a  lower 
degree  than  voluntary  manslaughter.  Ewing  v.  Com.,  129  Ky. 
237,  HI  S.  W.  352,  33  R.  749. 

^ere  the  court  instructed  as  to  murder  and  voluntary  man- 
slaughter, it  should  have  given  another,  saying  to  the  jury: 
K  you  believe  from  the  evidence,  beyond  a  reasonable  doubt, 
the  defendant  has  been  proven  guilty  of  murder,  or  voluntary 
manslaughter,  but  have  from  the  evidence  a  reasonable  doubt 
as  to  which,  if  either,  of  these  offenses  he  is  guilty  of,  it  is  your 
duty  in  that  event  to  find  him  guilty  of  the  lesser  offense,  viz., 
voluntary  manslaughter."  Shelton  v.  Com.,  145  Ky.  543,  140 
S.  W.  670. 

As  to  Guilt,  or  as  to  Degree  of  Offense.     (Cr.  Code, 
Sees.  238,  239.)     If,  upon  the  entire  case,  you  have  a  reason- 
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able  doubt  of  defendant  being  proven  guilty,  or  as  to  any  fact 
necessary  to  establish  his  guilt,  you  should  acquit  him,  or,  if 
you  have  such  doubt  as  to  the  degree  of  the  offense,  you  will 

find  him  guilty  of  the  lesser  offense, .    The  facts  necessary 

to  establish  his  guilt  are  those  set  out  in  Nos. .    Approved 

in  Clark  v.  Com.,  Ill  Ky.  443,  63  S.  W.  740,  23  R.  1029. 

Grim.  Code,  Sec.  238,  provides,  **If  there  be  a  reasonable 
doubt  of  the  defendant  being  proven  to  be  guilty,  he  is  entitled 
to  an  acquittal." 

That  section  is  general  in  its  terms,  and  applies  to  prosecu- 
tions of  penal  as  well  as  criminal  offenses ;  and  in  misdemeanors 
where  there  is  a  reasonable  doubt  of  the  defendant  being  proven 
to  be  guilty,  he  is  entitled  to  an  acquittal.  Sawder  &  Denn/jf  v. 
Conu,  8  Bush,  432;  L.  &  N.  R.  Co.  v.  Com.,  112  Ky.  635,  66  S. 
W.  505,  23  R.  1900. 

In  instructing  under  this  section  it  is  best  to  follow  the  lan- 
guage of  the  Code.  Oailiff  v.  Com.,  107  S.  W.  739,  32  R.  1063; 
HoweU  V.  Com.,  104  S.  W.  685,  31  R.  983 ;  Mickey  v.  Com.,  9 
Bush,  593;  Ward  v.  Com.,  14  Bush,  233. 

An  instruction  on  reasonable  doubt,  patterned  after  the  pro- 
vision of  the  Code,  is  proper.  Wigginion  v.  Com.,  114  S.  W. 
1185;  Mann  v.  Com.,  110  S.  W.  243,  33  R.  269. 

It  is  reversible  error  to  fail  to  instruct  that  the  jury  must 
believe  beyond  a  reasonable  doubt  that  defendant  is  guilty  before 
they  can  convict  him.  Ison  v.  Com.,  66  S.  W.  184,  23  R.  1805; 
Ball  V.  Com.,  99  S.  W.  326,  30  R.  600. 

On  trial  for  a  crime  involving  a  felonious  intent  it  is  error 
to  omit  '* beyond  a  reasonable  doubt.''  Claxon  v.  Com.,  30  S. 
W.  998,  17  R.  284. 

An  instruction  reciting  that  if  certain  facts  existed  defendant 
was  not  entitled  to  the  benefit  of  the  law  of  self-defense  was 
erroneous  where  it  failed  to  state  that  such  facts  must  be  proved 
beyond  all  reasonable  doubt.  Bonner  v.  Com.,  38  S.  W.  488, 
18  R.  728. 

The  court  should  have  required  the  jury  to  believe  beyond  a 
reasonable  doubt  the  facts  which  they  were  told  would  be  suf- 
ficient to  deprive  accused  of  the  right  of  self-defense.  CaXhoon 
V.  Com.,  64  S.  W.  965,  23  R.  1188. 
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It  was  error  to  require  the  jury  to  believe  merely  from  the 
evidence,  instead  of  beyond  a  reasonable  doubt,  the  facts  which 
they  were  told  would  justify  deceased  in  arresting  defendants 
and  using  force  in  overcoming  their  resistance.  Arnold  v.  Com., 
55  S.  W.  894,  21  R.  1566. 

Instead  of  instructing  that  if  the  jury  ''entertain  a  reason- 
able doubt  as  to  any  facts  necessary  to  constitute  defendant's 
£rnilt  they  must  acquit  him"  it  would  be  better  to  instruct  m 
the  language  of  Crim.  Code,  Sec.  238.  JMy  v.  Com.,  110 
Ky.  190,  61  S.  W.  49,  22  R.  1622. 

An  instruction  as  to  reasonable  doubt  held  not  erroneoos 
because  requiring  the  doubt  to  grow  out  of  the  whole  evidence. 
*fl*«r  V.  Com.,  13  R.  571. 

Iq  a  burglary  case,  where  the  usual  instruction  on  reasonable 
woubt  was  given,  it  was  proper  to  refuse  an  instruction  on  rea- 
sonable doubt  as  to  the  identity  of  defendant  with  the  person 
who  did  the  breaking.    Johnson  v.  Com.,  12  R.  873. 

An  instruction  that  **  where  the  jury,  from  the  evidence, 
^*e>^in  a  rational  doubt  on  the  question  of  insanity,  they 
•bonl<j  always  find  in  favor  of  sanity,"  held  erroneous.  Smith 
V-  Com.,  1  Duvall,  224. 

^ere  the  words  *'if  the  jury  believe  from  the  evidence 
•^oj^d  a  reasonable  doubt"  are  used  at  the  beginning  of  an 
"^^truction,  they  need  not  be  repeated.  Powers  v.  Com.,  110 
Ky.  386,  61  S.  W.  735,  22  R.  1807. 

''^ere  the  court  gave  a  general  specific  instruction  regarding 
^'^^xiable  doubt  it  is  not  necessary  to  give  additional  specific 
"^fUctions.    Stevens  v.  Com.,  45  S.  W.  76,  20  R.  48. 

^^Hm.  Code,  Sec.  239,  provides:  **If  there  be  a  reasonable 
dOttbt  of  the  degree  of  the  offense  which  the  defendant  has  com- 
U^tted,  he  shall  only  be  convicted  of  the  lower  degree." 

The  court  should  instruct  the  jury  that  if  they  believe  the 
accused  to  be  guilty,  but  entertain  a  reasonable  doubt  as  to  the 
degree  of  the  offense,  they  should  convict  him  of  the  lower 
offense.    Waiiams  v.  Com.,  80  Ky.  313,  4  R.  3. 

Where  there  is  a  rational  doubt  in  the  minds  of  the  jury  of 
the  degree  of  the  offense  which  the  defendant  has  committed, 
he  should  only  be  convicted  of  the  lower  degree,     Oraham  v. 
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Com.,  16  B.  M.  591 ;  Payne  v.  Com.,  1  Met.  373 ;  Kriel  v.  Com., 
5  Bush,  365. 

No  one  ought  to  be  convicted  of  an  offense  of  lower  degree 
than  that  charged  in  the  indictment  under  which  he  is  tried 
unless  the  evidence  would  justify  a  conviction  if  he  were  prose- 
cuted under  the  same  indictment  only  for  the  lower  degree  of 
the  offense.    Ccwi.  v.  Heath,  99  Ky.  182,  35  S.  W.  277,  18  R.  57. 

Under  an  indictment  under  Ky.  Stats.,  Sec.  1166,  for  assault 
with  intent  to  kill,  charged  to  have  been  committed  by  shooting 
the  one  assaulted  with  a  pistol,  the  court  properly  refused  to 
instruct  the  jury  that  they  might  find  the  defendant  guilty  of 
assault  and  battery,  although  there  was  evidence  that  the  prose- 
cuting witness  was  struck  on  the  head  with  the  pistol  instead 
of  being  shot.    Id. 

Where  the  different  grades  of  the  offense  have  been  once 
correctly  defined,  a  subsequent  instruction,  purporting  merely 
to  state  the  punishment  in  the  case,  is  sufficient  if  it  describes 
the  grades  so  that  the  jury  may  understand  which  one  is  referred 
to.    Clark  v.  Com.,  38  S.  W.  489,  18  R.  758. 

An  instruction  telling  the  jury  that  if  they  believed  from  the 
evidence  beyond  a  reasonable  doubt  that  defendant  was  guilty, 
but  had  a  reasonable  doubt  as  to  the  degree  of  his  offense,  **they 
should  find  him  guilty  of  that  offense  highest  in  degree  of 
which  they  have  no  reasonable  doubt,''  did  not  conform  to  Sees. 
238,  239,  Crim.  Code,  as  would  have  been  better,  but  it  was 
not  prejudicial.    Ireland  v.  Com.,  57  S.  W.  616,  22  R.  478. 

See  also  Sees.  238, 239,  262,  264,  Crim.  Code,  and  notes  thereto. 

REASONABLE  EXPECTATION  OF  PECUNIARY  BENE- 
FITS.— An  infant  son  of  the  injured  servant  is  entitled  to 
participate  in  a  recovery  under  the  Federal  Employers'  Lia- 
bility Act  although  his  mother  had  obtained  a  divorce  from 
the  father,  and  at  the  time  of  the  death,  the  son  was  not  actually 
receiving  aid  from  his  father,  where  the  son  was  without  means 
himself.  The  legal  liability  of  the  father  to  support  his  son 
was  alone  suflBcient  to  constitute  some  ground  of  reasonable 
expectation  of  pecuniary  benefits  to  be  derived  from  a  continu- 
ance of  the  father's  life.  McOarvey's  Oiiardian  v,  McOarvey's 
Achnr.,  163  Ky.  242,  173  S.  W.  765. 
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REASONABLE  FEE.— The  statute  which  extends  the  liea 
of  attorneys  for  their  fees  to  claims  for  unliquidated  damages 
upon  which  suit  has  been  brought  was  not  intended  to  take 
from  plaintiff  in  such  an  action  the  right  to  settle  the  case  at 
his  own  figures,  but  simply  to  give  the  attorney  a  lien  for  his 
fee  in  the  event  of  such  settlement.  If  a  fee  has  been  agreed, 
the  lien  exists  only  for  that  amount.  A  lien  ''for  a  reasonable 
fee*  exists  only  in  the  absence  of  agreement  as  to  amount.  L,  & 
N.  fi.  Co.  V.  Givens,  13  R.  491. 

In  estimating  the  value  of  an  attorney's  services  in  the 
absence  of  an  express  contract,  his  eminence  in  his  profession, 
the  natnre  of  the  controversy,  and  the  benefit  derived  from  his 
labors  should  be  considered.  What  is  a  reasonable  attorney's 
'ee  depends  in  a  large  measure  upon  the  facts  of  each  particular 
««e.  Oarrigus  v.  OUbert,  4  R.  1001.  Prospective  benefits  to 
accrue  to  client  in  the  future  can  not  be  considered.  (Notes.) 
5B.1. 

^  ** reasonable  attorney's  fee"  is  such  fee  as  the  law  allows 
to  be  charged.    KevUucky  Nat.  Bank  v.  Stone,  93  Ky.  623. 

REASONABLE  GROUNDS.— '* 'Reasonable  grounds'  to 
*^heve  a  thing  are  such  grounds  as  would  induce  a  person  of 
ordinary  prudencv?  to  believe  it  under  the  circumstances."  This 
"^^^etion  was  prepared  by  the  court  in  Hovius  v.  C,  N.  O.  & 
'^'  ^'  Sy.  Co.,  107  S.  W.  214,  32  R.  786. 

^  operation  by  a  surgeon  is  by  the  patient's  consent  where 
ttiOUgli  DO  express  consent  was  given,  the  physician  understood 
and  from  the  plaintiff's  words  and  conduct  had  reasonable 
grounds  to  understand  that  she  consented  to  it.  Reasonable 
grounds  are  such  as  would  warrant  a  person  of  ordinary  pru- 
dence to  so  understand  under  the  circumstances.  Van  Meter 
V.  Crews,  149  Ky.  335,  148  S.  W.  40. 

REASONABLE  JUDGMENT.— It  was  proper  to  instruct 
that  defendant  had  no  right  to  kill  deceased  unless  he  believed, 
and  had  reasonable  grounds  to  believe,  that  he  was  **then  and 
there"  in  danger  of  death  or  great  bodily  harm,  and  it  appeared 
to  defendant  in  the  exercise  of  **  reasonable  judgment"  that 
there  was  no  other  safe  way  to  avert  the  danger.  Hargis  v.  Com., 
135  Ky.  578,  123  S.  W.  239. 
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REASONABLE  MARKET  VALUE.— In  an  action  against  a 
railroad  company  for  killing  and  injuring  stock,  it  is  better  to 
nse,  in  the  instruction  as  to  the  measure  of  damages,  the  words 
** reasonable  market  value,"  instead  of  the  single  word  ** value." 
C.  &  0.  By.  Co.  V.  Origshy,  1»1  Ky.  363,  115  S.  W.  237.  See, 
also,  Mabeet  Valus. 

REASONABLE  MEANS  OF  ESCAPE.— An  instruction 
requiring  defendant  to  seek  some  ''reasonable  means  of  escape 
from  the  impending  peril"  before  using  the  necessary  or  appar- 
ently necessary  means  at  hand  to  protect  himself,  was  improper. 
RUey  V.  Com.,  94  Ky.  266,  15  R.  46. 

REASONABLE  NOTICE.— '* A  notice  (to  take  deposition), 
shall  be  deemed  reasonable  that  allows  one  day  for  each  thirty 
miles  which  the  party  will  have  to  travel  and  one  day  for  prepa- 
ration if  the  distance  be  less  than  one  hundred  miles,  and  two 
days  if  it  be  more.  If  the  distance  exceed  fifty  miles  and  the 
usual  mode  of  travel  for  the  whole  or  a  part  of  the  distance  be 
by  steamboat,  railroad  cars  or  other  public  conveyance,  the  time 
ordinarily  required  by  such  mode  of  travel,  with  the  days  given 
for  preparation,  shall  be  deemed  sufficient  in  the  notice.  If  the 
distance  be  less  than  thirty  miles,  a  notice  which  gives  to  the 
party  a  reasonable  opportunity  to  be  present  shall  be  sufficient. 
Civil  Code,  Sec.  567.  See,  also,  Kington  Coal  Co.  v.  Aarouy  147 
Ky.  480,  144  S.  W.  371. 

A  city  ordinance  providing  for  the  impounding  of  stock 
running  at  large,  and  for  a  forfeiture  and  sale  of  the  stock 
under  order  of  the  City  Court  to  pay  the  fees  and  costs  of 
impounding,  after  notice  to  the  owner  of  the  proceedings  for  a 
forfeiture  and  sale,  is  valid.  Where  the  ordinance  requires  that 
the  chief  of  police  shall  give  ''reasonable  notice''  to  the  owner 
of  the  time  and  place  of  the  proceedings  in  the  City  Court  for 
a  forfeiture  and  sale,  verbal  notice  is  not  sufficient,  as  it  is 
not  **due  process"  of  law,  and  it  is  not  to  be  presumed  that 
such  notice  was  within  the  intention  of  the  ordinance.  Whether 
the  owner  is  known  to  the  chief  of  police  or  not  the  required 
notice  must  be  given.    Denh/xm  v.  Andersouy  14  B.  366,  391. 
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REASONABLE  OBJECTION. — An  objection  to  a  nominated 
teacher,  that  he  had  not  given  satisfaction  in  his  work  during 
the  previous  year,  and  that  a  majority  of  the  patrons  of  the 
school  were  opposed  to  him,  is  a  reasonable  objection,  which  will 
justify  the  action  of  the  board  in  rejecting  the  teacher's  nomi- 
nation.  Mayna/rd  v.  Maynard,  152  Ky.  623,  153  S.  W.  980. 

REASONABLE  PROFIT — Part  of  a  contract  fixing  the 
price  of  tobacco  at  the  original  cost  thereof,  plus  the  expense  of 
handling,  and  a  **nice"  or  **a  reasonable  profit,"  held  too 
indefinite  as  to  the  latter  item  to  be  enforcible.  Gaines  &  Sea 
y.R.  J.  Reynolds  Tob.  Co.,  163  Ky.  716,  174  S.  W.  482. 

REASONABLE  PRUDENCE.— A  promise  by  the  master  to 
remedy  the  defect  will  not  justify  the  servant  in  continuing  in 
the  employment  on  the  faith  of  the  promise,  where  the  place 
is  80  obviously  dangerous  that  a  person  of  reasonable  prudence 
and  ordinary  intelligence  would  understand  and  appreciate  the 
peril  arising  from  the  defective  condition ;  but,  whether  under 
the  circumstances  here  shown  a  person  of  reasonable  prudence 
would  have  continued  to  work  therein  was  a  question  for  the 
jwy.  Plowman  Consinictwn  Co.  v.  Oarrison^s  Admr.,  157  Ky. 
«2, 163  S.  W.  486. 

REASONABLE  REWARD.— The  term  a  **  reasonable 
^ward,'*  used  in  an  agreement  made  by  a  canal  company  with 
the  owners  of  a  boat  that  their  boat  should  pass  through,  etc., 
nieans  prima  facie  the  legal  tolls.  But  if  they  contract  for  more 
(although  they  may  not  be  liable  to  enforce  the  contract)  they 
^  not  therefore  be  exempt  from  liability  for  a  breach  of  their 
agreement.    Muir  v.  L.  &  P.  CanuJL  Co.,  8  Dana,  161. 

REASONABLE  ROYALTY.— In  determining  what  is  a 
^aaonable  royalty,  the  courts  should  take  into  account  the 
^^ties  paid  in  that  locality  for  coals  of  like  quantity  in  veins 
^^  approximately  the  same  thickness.  Bennett  Jellico  Coal  Co. 
V-  Sast  JeUico  Coal  Co.,  152  Ky.  838,  154  S.  W.  922. 

REASONABLE  RULE.— The  matter  of  whether  a  given 
role  was  reasonable  or  otherwise,  is  one  for  the  court,  and  not 
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the  jury,  to  determine.  Western  U.  Tel,  Co.  v.  Brnshear,  136 
Ky.  485 ;  Thomas  v.  Houston,  Stcmteood  d  Oamhle  Co.,  146  Ky. 
156,  142  S.  W.  214,  and  eases  cited. 

REASONABLE    RULE    AND    REGULATION.— Where    the 

charter  of  a  gas  company  provides  that  it  shall  furnish  gas  for 
illuminating  purposes  to  private  consumers  **  under  reasonable 
rules  and  regulations,  to  be  prescribed  by  the  company,  at  a 
price  not  to  exceed  $1.35  for  one  thousand  cubic  feet,*'  the 
company  can  not  impose  upon  the  small  consumer  a  charge  for 
meter  rent  in  addition  to  the  charge  for  gas  authorized  by  the 
charter,  upon  the  idea  that  it  is  a  **  reasonable  rule  and  regula- 
tion" within  the  meaning  of  the  charter.  Lou.  Oas  Co.  v. 
Dulaney  &  Alexander.  100  Ky.  405,  38  S.  W.  703,  18  R.  849, 
36  L.  R.  A.  125. 

REASONABLE  SALARY.— A  county  attorney  may  appeal 
to  the  Circuit  Court  from  an  order  of  the  court  of  claims  reject- 
ing his  claim  for  a  '^reasonable  salary,"  although  he  asked  no 
specific  amount.  But  if  on  the  trial  in  the  Circuit  Court  the 
proof  shows  a  reasonable  sum  to  be  less  than  $20,  the  appeal 
should  be  dismissed.  Oudgell  v.  Bath  County  Court,  8  R.  677, 
1  R.  336. 

REASONABLE  SIGNALS.— Cars  may  be  run  over  private 
crossings  at  any  speed,  and  notice  of  their  approach  to 
such  crossings  is  not  required  unless  it  has  been  customary  to 
give  such  signals,  and  persons  using  the  crossings  are  accus- 
tomed to  rely  on  them.  But  when  signals  are  given  they  should 
be  given  reasonably.  A  signal  that  is  not  reasonable  would  be 
useless.  A  signal  could  serve  no  good  purpose  unless  it  was 
given  in  time  to  warn  the  person  approaching  the  crossing  of 
his  danger.  Cent.  Ky.  Traction  Co.  v.  Olass^  Admr.,  144  Ky. 
283,  137  S.  W.  1054. 

In  an  action  for  the  death  of  a  person  struck  by  an  electrio 
car  at  a  private  crossing,  it  was  not  error  in  the  instructions 
to  require  reasonable  as  distinguished  from  customary  signals 
to  be  given.  Centrai  Ky.  Traction  Co.  v.  Olass'  Admr.,  144  Ky. 
279,  137  S.  W.  1054. 
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REASONABLE  SPEED.— The  Motor  Vehicle  Law  of  1914, 
provides  that  motor  vehicles  shall  not  be  driven  at  a  speed 
greater  than  is  reasonable  and  proper,  and  provides  what  rates 
of  speed  at  certain  places  shall  be  prima  facie  a  violation  of  that 
law.  Acts  1M4,  p.  185;  Ky.  Stats.  (1»15),  Sec.  2739. 

REASONABLE  TI-ME.— The  law  has  not  defined  ** reason- 
able time."  It  can  not  be  defined  by  any  prescribed  rule.  What 
is  reasonable  in  one  case,  may  be  unreasonable  in  another  case 
What  is  reasonable  in  any  case,  must  be  ascertained  by  the  appli- 
cation of  reason  to  the  facts  which  characterize  the  particular 
case.  Hoggins  v.  Becraft,  1  Dana,  30;  Moxley's  Admrs.  v. 
Moxky,  2  Met.  311. 

A  reasonable  time  for  the  performance  of  conditions  in  a 
contract  is  a  question  of  fact  to  be  determined  by  all  the  cir- 
cumstances of  the  case.  No  fixed  rule  can  be  laid  down.  Eastern 
Sy.  Mineral  dt  Timber  Co.  v.  Swann-Day  Lumber  Co.,  148  Ky. 
82, 146  S.  W.  438. 

What  is  a  reasonable  time  in  which  anything  is  to  be  done 
in  compliance  with  a  contract  is  usually  a  question  for  the 
jury,  to  be  determined  by  all  the  circumstances  shown  by  the 
evidence.    Asher  v.  Asher,  141  Ky.  268,  132  S.  W.  415. 

What  is  a  reasonable  time  for  the  performance  of  conditions 
in  a  contract,  is  a  question  of  fact  to  be  determined  by  all  the 
circumstances  of  the  case.  Killebrew  v.  Murray,  151  Ky.  345, 
151  S.  W.  662. 

In  an  action  by  a  purchaser  for  failure  of  the  seller  to  deliver 
goods,  where  there  was  a  question  as  to  whether  a  proposition 
of  sale  was  accepted  within  a  reasonable  time,  it  was  not  error 
for  the  court  to  instruct  that  **it  became  the  duty  of  the  plain- 
tiff, in  law,  to  accept  or  reject  said  proposition  within  a  rea- 
sonable time — that  is  to  say,  within  such  time  as  was  reasonably 
in  contemplation  between  the  parties  at  the  time  same  was  made 
and  delivered  to  said  agent"  instead  of  '^considering  the  nature 
of  the  case."  Paducah  Packing  Co,  v.  Polk  dt  Co,,  99  S.  W.  929, 
30  R.  979. 

It  is  a  well-settled  rule  of  law  that  wherever  one  party  is 
roqnired  to  do  an  act  upon  the  demand  of  another,  perform- 
ance, or  an  offer  to  perform,  must  be  within  a  reasonable  time 
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after  demand;  that  is,  so  much  time  as  is  necessary  to  do  con- 
veniently what  the  contract  requires  to  be  done.  E.  H.  Taylor, 
Jr.,  &  Sons  V.  Lou.  Pub.  Warehouse  Co.,  72  S.  W.  20,  24  R.  1656. 

Two  years  is  a  reasonable  time  ordinarily  for  closing  up  the 
business  of  a  corporation,  and  where  the  provisions  of  the  statute 
are  entirely  disregarded,  the  parties  will  not  be  heard  to  say 
that  two  years  is  not  a  reasonable  time.  Euxild  Iron  Co.  v.  Com., 
140  Ky.  692,  131  S.  W.  774;  Ewald  Iron  Co.  v.  Com.,  142  Ky. 
465,  134  S.  W.  481. 

Where,  in  an  action  by  a  servant  injured  in  a  mine,  he  alleged 
that  he,  relying  on  the  promise  of  defendant  to  prop  the  entry 
of  the  mine,  **  continued  to  work  in  the  entry,  but  for  which 
promise  he  would  not  have  worked  in  said  entry,  and  within  a 
reasonable  time  after  said  promise  plaintiff  was  injured  as 
alleged  in  his  petition,"  this  was  a  sufiScient  allegation  that 
plaintiff  continued  to  work  only  a  reasonable  time  after  defend- 
ant promised  to  prop  the  entry.  Ballou  v.  Potter,  106  S.  W. 
1178,  32  R.  779. 

A  consignee  should  have  a  reasonable  time  to  remove  goods 
after  they  have  been  in  a  carrier's  warehouse  at  their  destina- 
tion. Lewis  V.  L.  &  N.  B.  Co.,  135  Ky.  361,  122  S.  W.  184, 
25  L.  R.  A.  (N.S.)  938. 

The  period  of  reasonable  time  for  the  removal  of  goods  begins 
when  the  consignee  knows,  or  in  the  exercise  of  reasonable 
diligeiijce  should  know,  that  they  have  arrived.    Id. 

Reasonable  time  for  removal  of  goods  by  a  consignee,  and 
reasonable  diligence  on  his  part  to  inform  himself  of  their 
arrival,  are  in  general  questions  for  the  jury.    Id, 

What  is  a  reasonable  opportunity  for  removing  freight  will 
depend  upon  the  peculiar  circumstances  of  each  case — whether 
the  freight  arrived  at  its  destination  out  of  time,  etc.  Jefferson^ 
ville  R.  Co.  V.  Cleveland,  2  Bush,  474. 

What  constitutes  such  reasonable  opportunity  for  removing 
baggage  of  passenger  is  a  mixed  question  of  law  and  fact  neces- 
sarily depending  upon  the  surroundings  of  each  particular 
case.    L.  C.  &  L.  B.  Co.  v.  Mohan,  8  Bush,  186. 

A  principal's  repudiation  of  the  acts  of  his  agent  is  not 
within  a  reasonable  time  when  not  made  for  more  than  five 


Digitized  by  VjOOQIC 


I 


REASONABLE  TIME    2855   REASONABLE  TIME 

months  after  he  learned  of  such  acts,  and  more  than  a  year 
after  they  were  taken.    Funk  v.  MMer,  8  Ky.  Opin.  121. 

Where  a  written  letter  of  guaranty  is  acted  upon  in  November, 
1870,  and  the  guarantor  is  not  notified  of  the  acceptance  of  his 
guaranty  until  August,  1871,  such  a  notice  is  not  given  within  a 
reasonable  time.  Webb  v.  Mosely,  8  Ky.  Opin.  212. 

If  no  definite  time  is  stated,  the  inquiry  as  to  what  is  a 
reasonable  time  within  which  a  proposition  must  be  accepted, 
is  as  to  what  time  it  is  rational  to  suppose  that  the  parties 
contemplated;  and  the  law  will  decide  this  to  be  that  time 
which,  as  rational  men,  they  ought  to  have  understood  each 
other  to  have  in  mind.  Moxley's  Admrs.  v.  Moxley,  2  Met.  309. 
*'In  determining  what  is  a  'reasonable  time'  or  an  *  unreason- 
able time,'  regard  is  to  be  had  to  the  nature  of  the  instrument, 
the  \mge  of  trade  or  business  (if  any)  with  respect  to  such 
instnunents,  and  the  facts  of  the  particular  case."  Negotiable 
Inst  Law,  Ky.  Stats.  (1915),  Sec.  37205,  Subsec.  192. 

If  machinery  is  bought  under  a  guarantee  that  it  will  work 
in  a  manner  satisfactory  to  the  purchaser,  he  has  a  reasonable 
time  in  which  to  discover  whether  it  will  work  to  his  satisfaction 
or  not,  and  a  reasonable  time  after  making  the  discovery  that  it 
is  not  satisfactory  in  which  to  return  it,  but  if  he  fails  to  return 
it  within  a  reasonable  time  he  must  pay  for  it.  What  is  a  reason- 
able time  depends  on  the  facts  and  circumstances  of  each  particu- 
lar cage  and  is  a  question  for  the  jury,  unless  the  evidence  plainly 
shows  a  state  of  facts  that  authorize  a  directed  verdict.  Dick  v. 
Jomes  Clark,  Jr.,  Electric  Co,,  161  Ky.  622,  171  S.  W.  198. 

Where  machinery  is  bought  under  a  contract  that  it  will  give 
satisfaction  to  the  purchaser,  and  it  fails  to  do  this,  the  fact  that 
the  seller  makes  repairs  every  time  complaint  is  made,  will  not 
extend  the  reasonable  time  in  which  a  return  must  be  made, 
unless  the  seller  requests  the  purchaser  to  keep  the  machine 
binder  a  promise  that  he  will  make  it  operate  in  a  satisfactory 
nuinner,  or  unless  the  seller,  by  his  course  of  dealing,  has  induced 
the  purchaser  to  believe  that  he  may  keep  the  machine  without 
losing  his  right  to  return  it  within  reasonable  time.  Dick  v.  James 
Clark,  Jr.,  Electric  Co.,  161  Ky.  622,  171  S.  W.  198. 
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TVliat  is  a  reasonable  time  in  which  a  purchaser  must  offer  to 
tender  back  machinery  that  does  not  give  satisfaction,  depends 
on  the  facts  of  each  case,  and  the  time  may  be  extended  by  his 
reliance  on  efforts  of  the  seller  to  remedy  defects  in  the  machinery 
and  promises  that  he  will  do  so.  Meek  Coal  Co.  v.  Oeorge  D. 
Whitcomb  Co.,  164  Ky.  833. 

Under  our  Negotiable  Instruments  Act  declaring  that  in  deter- 
mining what  is  a  reasonable  time,  regard  is  to  be  had  to  the 
nature  of  the  instrument,  the  usages  of  trade,  and  the  facts  of 
the  particular  case,  a  demand  note,  upon  which  demand  has 
not  been  previously  made,  will  be  considered  as  due  for  the  pur- 
poses of  presentment  in  four  months  after  its  date.  Frcuee  v. 
Phoenix  National  Bank,  161  Ky.  175,  170  S.  W.  532. 

What  is  a  reasonable  time  in  which  a  broker  may  procure  a 
purchaser  is  a  question  for  the  jury.  Hurst  v.  Williams,  102  S. 
W.  1176,  31  R.  658. 

Failure  to  furnish  levels  within  four  weeks,  or  within  the  two 
years  before  suit  was  brought,  held  failure  to  furnish  them  within 
a  reasonable  time.  Petersburg  Coal  Co.  v.  Bishop,  157  Ky.  220, 
162  S.  W.  817. 

In  order  to  fix  the  liability  of  the  indorsers  on  a  note  payable 
on  demand,  there  must  be  a  demand  of  payment  within  a  reason- 
able time.  What  is  a  reasonable  time  is  a  question  of  law  for  the 
court,  the  facts  being  admitted.  Though  the  same  degree  of 
diligence  in  demanding  payment  of  an  ordinary  note  is  not  re- 
quired as  in  the  case  of  a  bill  or  check,  there  must  be  that  degree 
of  diligence  which  men  of  ordinary  prudence  exercise  with  regard 
to  such  paper. 

What  is  a  reasonable  time  for  removal  of  goods  by  consignee, 
after  which  the  liability  of  the  carrier  as  such  terminates.  See 
notes  on  this  subject  in  8  L.  R.  A.  (N.S.)  240;  16  L.  R.  A. 
(N.S.)  935;  25  L.  R.  A.  (N.S.)  938. 

What  is  a  reasonable  time  for  passengers  to  leave  premises. 
See  note  on  this  subject  in  2  L.  R.  A.  (N.S.)  875. 

A  reasonable  time  should  always  be  allowed  for  argument, 
and  what  is  a  reasonable  time  must  of  necessity  be  left  almost 
entirely  to  the  discretion  of  the  trial  court,  but  in  a  homicide 
case,  where  there  are  a  large  number  of  witnesses  and  much 
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eeoAicting  evidence,  an  hour  is  not  sofBeient  time  in  which  to 
enable  counsel  to  present  his  case.  Childers  v.  Com.,  161  Ky. 
440, 171  S.  W.  149. 

An  indemnity  insurance  policy  for  a  premium  based  on  the 
gross  amount  of  wages  paid  by  insured,  stipulating  that  insurer 
shall  have  the  right  at  all  reasonable  times  to  examine  the  books 
of  insured  so  far  as  they  relate  to  the  wages  paid,  must  limit  its 
demand  to  examine  the  books  to  reasonable  hours  and  on  rea- 
sonable days,  and  it  may  not  rightfully  demand  to  examine  the 
boots  on  Sundays  or  after  business  hours  at  night,  or  when 
infiuped  uses  the  books.  Palmer  &  Hardin  v.  Fidelity  &  Casualty 
Co.,  137  Ky.  139,  125  S.  W.  270. 

In  every  instance  a  reasonable  time  should  be  allowed  in 
which  to  give  the  preliminary  notice  of  one  injured,  as  required, 
and  to  furnish  proofs  of  loss.  What  is  a  reasonable  time  in 
which  notice  must  be  given  and  proofs  of  loss  furnished  is  a 
question  that  depends  upon  the  circumstances  and  conditions 
of  each  case,  and  if  put  in  issue  is  to  be  determined  as  any 
other  question  of  fact  by  the  jury,  ^tna  Life  Ins  Co.  v.  Bethel, 
140Ky.  609,  131S.  W.  523. 

Where  the  insured  had  the  right  to  have  the  company  pay 
the  premiums  upon  his  policy  upon  furnishing  proof  of  the 
insured's  disability  within  a  reasonable  time  after  default  in 
the  payment  of  the  premium,  proof  of  disability  furnished 
within  seven  weeks  after  such  default  was  furnished  within  a 
wasonable  time.  Southern  Life  Ins.  Co.  v.  Hazard,  148  Ky. 
«5, 146  S.  W.  1107. 

Where  the  failure  to  give  notice  of  an  accident  is  due  to  mis- 
fortune, casualty  or  other  meritorious  circumstance,  the  com- 
pany may  be  held  liable  although  the  notice  was  not  given 
^thin  a  reasonable  time  in  the  ordinary  meaning  of  the  words 
"reasonable  time."  Jefferson  Realty  Co.  v.  Employers^  Liability 
Assurance  Corporation,  149  Ky.  741,  149  S.  W.  1011. 

REASONABLY. — The  adverb  ''reasonably"  is  a  qualifying 
^ord,  and  modifies  the  adjective  safe  (in  the  phrase  ''reason- 
ably safe  means").  It  means  "moderately"  or  "tolerably." 
This  is  its  commonly  understood  meaning.  Thomphins  v.  Com., 
U7  Ky.  138,  144.    See,  also,  Reasonably  Safe. 
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REASONABLY  APPEARS.— The  provision  of  the  Code 
that  no  unnecessary  force  shall  be  used  in  making  an  arrest 
necessarily  means  that  no  more  force  shall  be  used  than  '' rea- 
sonably appears"  to  the  person  making  the  arrest  to  be  neces- 
sary.   Bowling  v.  Com.,  7  R.  821. 

REASONABLY  REGARDED.— See  CoNsmESED. 

REASONABLY  SAFE. — In  an  action  for  injuries  by  falling 
into  a  hole  extending  across  a  sidewalk,  about  two  feet  deep 
and  about  three  feet  wide,  it  was  not  prejudicial  that  an  instruc- 
tion as  to  the  city's  duty  required  it  to  keep  its  sidewalk  in 
**safe"  condition  for  travel,  instead  of  ** reasonably  safe,"  for 
it  is  manifest  that  a  hole  such  as  this  one  in  a  sidewalk  was  not 
''reasonably  safe."  City  of  Covington  v.  Jones,  79  S.  W.  243, 
25  R.  1983. 

In  an  action  for  injuries  to  a  passenger  alighting,  an  instruc- 
tion was  more  favorable  to  the  railroad  company  than  it  was 
entitled  to,  where  it  required  the  jury  to  believe  the  place  to 
have  been  both  ** unusual"  and  ''unsafe"  before  finding  for 
the  plaintiff,  when  she  was  entitled  to  recover  if  the  place  was 
not  reasonably  safe,  whether  it  was  the  usual  place  to  alight  or 
not.  Lowisville,  H.  &  St.  L.  By.  Co.  v.  Davis,  157  Ky.  230, 
162  S.  W.  1124. 

REBATES- — ^An  insurance  company  may  discharge  its  debt 
to  its  agent  by  issuing  a  policy  of  insurance  on  his  life,  provided 
he  is  charged  the  same  rate  that  is  charged  other  insurants 
of  the  same  age  and  equal  expectation  of  life;  but  if  the 
company  agrees  to  pay  him  for  his  services  more  than  they 
are  worth,  with  the  design  of  giving  him  a  rebate  on  premiums, 
there  is  a  violation  of  the  statute.  Equitable  Life  Assuraaice 
Society  v.  Com.,  113  Ky.  126,  67  S.  W.  388,  23  R.  2359. 

Under  Sec.  215,  Constitution,  providing  that  all  railway 
companies  shall  transport,  deliver,  and  handle  "freight  of  the 
same  class  for  all  persons,  associations,  or  corporations  from 
and  to  the  same  points  and  upon  the  same  conditions,  in  the 
same  manner,  and  for  the  same  charges,  and  for  the  same 
method  of  payment,"  a  railroad  may  give  to  a  consumer  of 
low  grade  coal  for  steam  purposes  a  rebate  from  the  price 
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charged  for  high  grade  coal  for  domestic  purposes.     Com.  v. 
L  &  N.  R.  Co.,  ee  S.  W.  1103,  24  R.  509. 

REBELLION. — ^''The  term  rebellion  is  applied  to  an  insur- 
rection of  large  extent  or  long  duration,  and  is  usually  a  war 
between  the  legitimate  government  of  a  State  and  portions  or 
parts  of  the  same,  which  seek  to  overthrow  the  government,  or 
to  dissolve  their  allegiance  to  it,  and  to  set  up  one  of  their 
own."    Martin  v.  Hortin,  1  Bush,  633. 

REBUTTAL  EVIDENCE.— Rebuttal  evidence  is  not  neces- 
sarily confined  to  proving  or  disproving  facts  testified  to  by 
the  witnesses  on  the  other  side,  but  is  none  the  less  rebuttal 
evidence  if  it  tends  to  overcome  the  legal  effect  of  the  evidence 
for  the  other  side.  Reserve  Loan  Life  Ins.  Co.  v.  Boreing,  157 
Ky.  730,  163  S.  W.  1085. 

RECAPTION. — One  wrongfully  dispossessed  of  his  goods 
may  retake  them  wherever  he  may  find  them.  But  the  recap- 
tion must  not  be  in  a  riotous  or  forcible  manner.  Bohh  v. 
Bosworth,  Litt.  Sel.  Cas.  81. 

RECEIPT. — ^A  release  operates  per  se  and  of  its  awn 
intrinsic  force,  and  evidence  aliunde  is  inadmissible  to^  repel  or 
destroy  its  effect  or  to  show  that  it  was  intended  to  be  more 
particular  and  limited  in  its  operation  than  its  language 
imports;  but  a  receipt  is  merely  evidence  of  a  fact,  and  any 
generality  of  expression  contained  in  it  may  be  restrained  by 
other  evidence  showing  that  it  was  intended  to  be  less  extensive 
in  its  operation  than  the  words  import.  Hitt  v.  Holliday, 
2  Litt.  336. 

A  receipt  "in  full'*  is  presumed  to  be  in  full  settlement  of 
demands  at  the  date  thereof,  but  such  presumption  is  not 
conclusive.  Newton's  Exr.  v.  Field,  98  Ky.  186,  32  S.  W.  623, 
17  R  769;  I.  C.  R.  Co.  v.  Manion,  113  Ky.  7,  67  S.  W.  40, 
23  R.  2267. 

While  receipts  are  not  conclusive  evidence  against  the  party 
who  gave  them,  they  make  out  a  prima  facie  case,  and  the 
credibility  of  the  testimony  explaining  them  away  is  for  the 
inry.  MusseUman  v.  C,  N.  0.  &  T.  P.  Ry.  etc.,  126  Ky.  505, 
IM  S.  W.  337,  31  R.  908. 
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When  a  receipt  shows  on  its  face  what  it  is  for,  that  is  the 
best  evidence  as  to  the  purpose  for  which  it  was  given.  Hoi- 
comb'Lobb  Co.  v.  Kaufman,  96  S.  W.  813,  29  R.  1006. 

A  receipt,  though  given  on  a  gaming  consideration,  i& 
considered  an  executed  contract,  therefore  chancellor  will  not 
sustain  a  till  for  its  surrender  or  cancelment.  Smith  v. 
Davidson,  6  J.  J.  M.  539. 

A  carrier  who  receipts  for  goods  in  boxes  as  in  good  condition 
is  not  estopped  to  show  that  they  were  in  fact  damaged 
before  they  came  into  his  possession.  Gowdy  v.  Lyon,  9  B.  M. 
113 ;  Keith  v.  Amende,  1  Bush,  459. 

Public  policy  and  convenience  alike  forbid  that  boxes,  bales, 
etc.,  should  be  opened  and  inspected  before  receipted  for  by 
common  carriers.    Howdy  v.  Lyon,  9  B.  M.  113. 

Fraud  or  mistake  in  the  receipt  may  be  shown  by  carrier 
where  the  bill  of  lading  and  receipt  is  for  goods  as  in  good 
condition.    Id. 

A  receipt  is  a  writing  of  a  character  which  is  subject  to 
forgery.    Warmouth  v.  Com.,  12  Ky.  Opin.  387. 

A  receipt  for  the  premium  on  a  policy  is  not  different  from 
any  other  receipt  for  the  payment  of  money.  A  receipt  being 
a  mere  acknowledgment  of  payment  is  subject  to  parol  explana- 
tion or  contradiction.  Knox  v.  Barbee,  3  Bibb,  526;  Hitt  v. 
HoUiday,  2  Litt.  332;  TribbU  v.  Oldham^  5  J.  J.  M.  137; 
Clay  V.  Clay,  2  Met.  548;  Huffaker's  Exr.  v.  Michigan  Mutual 
Life  Ins.  Co.,  154  Ky.  56,  156  S.  W.  1038. 

While  a  receipt  from  a  woman  to  her  confidential  adviser,  in 
whom  she  placed  unbounded  confidence,  should  be  closely 
scanned,  it  prima  facie  establisfhes  payment,  and  unequivocal 
testimony  is  necessary  to  overturn  it.    Dugan  v.  Harris,  6  R.  599. 

For  statutes  relating  to  receipts  issued  by  warehousemen, 
see  Ky.  Stats.,  Sees.  4769-4776. 

The  delivery  of  a  warehouseman's  receipt  for  property  in 
store  is  a  symbolic  delivery  of  the  property  itself  to  the  pur- 
chaser, and  passes  to  him  the  title  and  constructive  possession, 
and  the  warehouseman  becomes  his  bailee.  Neufcomb  v.  Cabell, 
10  Bush,  470. 

**A  receipt  given  by  a  warehouseman  for  property  placed  in 
his  possession  for  storage  is  not  in  a  technical  sense  like  a  bill 
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of  exchange  or  negotiable  instrument,  but  it  merely  stands  in 
the  place  of  property  it  represents,  and  the  delivery  of  the 
receipt  has  the  same  effect  in  transferring  the  title  to  the  prop- 
erty as  the  delivery  of  the  property.''  Newcomb,  Buchancm  & 
Co.  V.  Cabell,  10  Bush,  470. 

For  statutes  relating  to  grain  warehousemen,  see  Ky.  Stats., 
Sees.  47814797. 

A  receipt  issued  by  a  warehouseman  stating  the  receipt  of  a 
specified  quantity  of  wheat  for  delivery  on  the  presentation 
of  the  receipt  properly  indorsed  and  the  payment  of  the  charges, 
and  which  provides  that  the  wheat  is  held  for  the  owner  at 
his  risk  as  to  fire  or  depreciation,  that  the  grain  may  be  mixed 
with  grain  of  like  quality  and  may  be  delivered  from  any  bin 
containing  like  quality  of  grain,  is  more  than  a  receipt — it  is 
a  contract  fixing  the  rights  of  the  parties — and  parol  evidence 
is  admissible  to  vary  its  terms,  in  the  absence  of  fraud  or  mis- 
t^e,  though  a  receipt  may  be  contradicted  by  parol  evidence 
without  any  averment  of  fraud  or  mistake.  Doyle  v.  Offuii  & 
Bteciftum,  135  Ky.  296,  122  S.  W.  156. 

RECEIVE.— Under  Sec.  1740,  Ky.  Stats.,  providing  for  a 
eommission  to  the  master  commissioner  or  receiver  '*for  receiv- 
ing and  paying  out  money  under  an  order  of  court,"  the  fact 
that  bonds  are  made  payable  to  a  receiver  or  commissioner  of 
the  court  does  not  entitle  him  to  a  commission  where  he  does 
liot  in  fact  receive  the  money.  Waihen  v.  England,  102  Ky. 
537,  44  S.  W.  92,  19  R.  1601. 

RECEIVED  IN  CASH  OR  OTHERWISE.— Ky.  Stats., 
Sec.  4226,  provides  that  every  life  insurance  company,  other 
than  fraternal  assessment  life  insurance  companies,  not  organized 
nnder  the  laws  of  the  State  but  doing  business  therein,  shall 
annually  return  to  the  auditor  of  public  accounts,  for  deposit 
in  the  insurance  department,  a  statement  under  oath  of  all 
premiums  receipted  for  on  the  face  of  the  policy  for  original 
insurance,  and  all  renewal  premiums  receivd  in  cash  or  other- 
wise on  business  done  in  the  State  duHng  the  year,  and  shall 
«t  the  same  time  pay  into  the  State  treasury  a  tax  of  $2  upon 
each  $100  of  said  premiums  as  ascertained.  Held,  that  where 
an  insurance  company  in  its  policy  stipulated  for  a  premium 
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larger  than  was  actually  needed  to  carry  the  risks  insured 
against  under  ordinary  conditions,  but  which  might  be  needed 
in  case  of  extraordinary  conditions,  and  in  order  to  provide  in 
advance  against  such  a  contingency  collected  as  premium  for 
the  first  year  the  full  amount  stipulated  for,  setting  aside  so 
much  thereof  as  was  overpayment  as  a  guarantee  against  mis- 
fortune, and  then  for  the  premiums  for  the  succeeding  years 
did  not  collect  the  entire  amount  stipulated  for  because  of  the 
gufiSciency  of  the  overpayment  of  the  first  year's  premium  to 
guard  against  additional  risks,  but  designated  the  part  not  col- 
lected from  the  policyholder  as  a  dividend,  the  company  was 
not  liable  to  taxation  on  the  entire  premiums  stipulated  for  in 
the  policy,  but  only  for  the  amount  actually  collected,  as  the 
part  of  such  premiums  designated  by  the  company  as  a  dividend 
was  not  in  fact  a  dividend,  but  merely  an  overcharge,  which 
was  never  collected  from  the  policyholder,  and  hence  was  not 
received  by  the  company  as  *'cash  or  otherwise"  within  the 
terms  of  the  statute.  Mutual  Benefit  Life  Ins.  Co.  v.  Com., 
128  Ky.  174,  107  S.  W.  802,  33  B.  338. 

RECEIVER  OF  A  COURT.— One  to  whom  lumber  was 
pledged  to  secure  advances  made  under  an  agreement  that  he 
might  sell  the  lumber  and  account  for  the  proceeds  was  not  a 
** receiver  of  a  court"  within  the  meaning  of  Sec.  2487,  Ky. 
Stats.,  nor  did  the  lumber  **come  to  be  distributed  among  cred- 
itors" within  the  meaning  of  the  statute,  and  therefore  employes 
and  materialmen  had  no  lien.  Bogard  v.  Tyler's  Admr.,  119 
Ky.  637,  55  S.  W.  709,  21  R.  1452. 

RECEIVERS.— Sec.  772,  Ky.  Stats.,  requiring  railroad 
companies  to  provide  water  closets  at  passenger  stations  applies 
to  railroad  receivers,  it  being  provided  by  Sec.  457,  that  the 
words  ** corporation"  and  ** company"  may  be  construed  as 
including  any  ''person."  Com.  v.  Felion,  107  Ky.  330,  53  S. 
W.  1046,  21  R.  1089. 

In  an  action  to  foreclose  a  chattel  mortgage,  the  judge  in 
vacation  has  no  power  to  order  a  sale  in  advance  of  the  regular 
foreclosure  sale,  on  the  ground  that  there  is  danger  of  the 
property  being  injured  and  depreciated  in  value,  and  that  the 
conditions  of  the  mortgage  have  not  been  performed.    Sec.  299, 
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Code,  authorizes  the  appointment  of  a  receiver  only  for  the  pur- 
pose of  preserving  the  property  for  the  benefit  of  both  parties, 
and  not  for  the  purpose  of  selling  it.  Wilson  v.  Aultnum  & 
Taylor  Co.,  91  Ky.  299,  12  R.  881. 

Beceivers  appointed  by  the  court  are  at  all  times  subject 
to  the  control  and  direction  of  the  court  in  the  performance  of 
their  official  duties  and  should  not  take  any  important  step  in 
the  management  or  disposition  of  the  estate  committed  to  their 
care  without  first  submitting  the  matter  to  the  court  and  obtain- 
ing  its  judgment.  But  there  are  many  things  that  a  receiver 
may  do  without  first  asking  the  advice  and  consent  of  the  court. 
WiHtam  v.  Otvensboro  Savings  Bank  &  Trust  Co.'s  Receiver, 
158  Ky.  789,  156  S.  W.  899. 

For  Code  provisions  regulating  appointment  of  receivers,  see 
Civil  Code,  Sees.  298,  et  seq. 

A  trustee  in  bankruptcy  is  defined  by  the  bankrupt  act  as 
*n  officer,  and  is  in  a  certain  restricted  sense  an  oflScer  of  the 
court,  but  he  is  not  an  oflScer  of  the  court  in  any  such  sense  as 
a  receiver.  He  takes  the  legal  title  to  the  property  and  in 
respect  to  suits  stands  in  the  same  general  position  as  a  trustee 
of  an  express  trust  or  an  executor.  Tiger  Shoe  Mfg.  Co/s  Trus- 
iee  V.  Shanklin,  125  Ky.  719,  102  S.  W.  295,  31  R.  298. 

RECEIVING. — The  discounting  by  a  national  bank  of  a 
note  at  a  usurious  rate  of  interest  is  merely  ** charging"  or 
"reserving"  of  usury,  and  not  the  ^'taking"  or  ''receiving" 
of  usury,  and  the  debtor's  right  of  action  under  Sec.  5198, 
U.  S.  Rev.  Stats.,  to  recover  twice  the  amount  of  usurious 
interest  paid  does  not  accrue  when  the  note  is  discounted.  Citi- 
im  Nat.  Bank  v.  Forman's  Assignee,  111  Ky.  206,  63  S.  W. 
454,  23  R.  613. 

RECEIVING  STOLEN  GOODS.— 'Whoever  shall  receive 
any  stolen  goods,  chattels  or  other  thing,  the  stealing  whereof 
is  punished  as  a  felony  or  misdemeanor,  knowing  the  same  to 
l)e  stolen,  shall  be  liable  to  the  same  punishment  to  which  the 
person  stealing  the  same  is,  by  law,  subjected.  Such  offenders 
Jnay  be  convicted,  though  the  principal  offender  has  not  been 
convicted."    Ky.  Stats.  (1915),  Sec.  1199. 
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Crim.  Code,  Sec.  128,  making  ownership  of  property  im- 
material, applies  to  the  oflfense  of  receiving  stolen  goods.  Cam. 
V.  McGarvey,  158  Ky.  570,  165  S.  W.  973. 

An  indictment  for  receiving  stolen  goods  need  only  charge 
that  the  goods  had  been  stolen  before  defendant  received  tnem. 
It  need  not  name  the  thief,  or  charge  that  defendant  received 
the  goods  from  the  thief.  To  charge  that  the  goods  were  origin- 
ally stolen  from  the  0.  Wagon  Co.  is  a  suflScient  allegation  of 
ownership  of  that  company.  There  need  not  be  a  conversion 
by  the  receiver,  and  it  is  not  necessary  that  he  should  receive 
same  with  purpose  of  depriving  the  owner  thereof.  Newton  v. 
Com.,  158  Ky.  4,  164  S.  W.  108. 

Receiving  stolen  property,  knowing  it  to  be  stolen,  is  a  com- 
plete offense,  distinct  from  the  larceny  of  the  same  property, 
and  the  Circuit  Court  of  the  county  in  which  the  property  was 
received,  and  not  of  the  county  in  which  the  larceny  was  com- 
mitted, has  jurisdiction  of  the  offense.  Allison  v.  Com.,  83  Ky. 
254,  7  R.  252. 

Under  an  indictment  for  receiving  stolen  goods  under  Sec. 
8,  Art.  1,  Chap.  29,  Gen.  Stats.,  allegation  and  proof  that  the 
defendant  received  the  goods,  ** believing  that  they  were  stolen,'' 
is  not  suflScient.  Defendant  must  *'know"  that  they  were  so 
stolen,  and  it  must  be  so  charged  and  proved.  Yourtff  v.  Com., 
4  R.  55. 

Larceny  and  knowingly  receiving  stolen  money  are  not 
degrees  of  the  same  offense.  Stone  v.  Com.,  67  S.  W.  841,  24 
R.  10. 

Upon  the  trial  of  one  chained  with  knowingly  receiving  stolen 
property  it  is  error  to  instruct  the  jury  that  they  were  author- 
ized to  find  the  defendant  guilty  if  he  knew,  or  believed  at 
the  time  he  received  the  property,  either  from  information 
received  at  or  before  that  time,  or  from  facts  within  his  own 
knowledge  that  it  had  been  stolen.  The  words  ** knowledge'* 
and  ''belief*  are  not  synonymous  as  used  in  the  statute.  Young 
V.  Com.,  11  Ky.  Opin.  689. 

RECLAMATIONS. — **  Reclamations  are  determined  in  the 
following  way:    After  the  tobacco  is  broken  up,  the  purchager 
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makes  complaint  to  the  inspector  that  the  tobacco  did  not  come 
up  to  the  samples.  The  inspector  selects  a  sample  of  the  tobacco 
which  he  regards  as  inferior  to  the  original  sample,  and  weighs 
the  tobacco  of  inferior  grade.  Then  the  selling  sample  and  the 
sample  of  inferior  grade  are  taken  to  the  reclamation  board, 
composed  of  members  selected  by  the  warehousemen  and  buyers. 
This  board  determines  the  difference  in  value  between  the 
inferior  tobacco  and  the  original  sample.  The  custom  of  selling 
tobacco  in  the  manner  pointed  out  and  allowing  reclamation, 
if  the  tobacco  proves  inferior  to  the  samples,  has  prevailed  in 
tte  tobacco  warehouses  of  Louisville  for  a  great  many  years." 
^ertson  v.  Wilhoite,  157  Ky.  58,  162  S.  W.  563. 

RECKLESS. — ^Negligence  or  carelessness  signifies  want  of 
^re,  caution,  attention,  diligence,  or  discretion  in  one  having 
no  positive  intention  to  injure  the  person  complaining.  The 
words  ** reckless,"  ** indifferent,"  ** careless,"  and  ** wanton" 
we  never  understood  to  signify  positive  will  or  intention,  unless 
when  joined  with  other  words  which  show  that  they  are  to 
receive  an  artificial  or  unusual,  if  not  an  unnatural,  interpreta- 
tion.  Lexington  v.  Letvis,  10  Bush,  679. 

RECKLESS  DrSREGARD  OF  ITS  TRUTH  OR  FALSITY. 

—The  fact  that  a  bank  president  had  excellent  opportunities  to 
know  the  truth  authorizes  a  finding  that  a  false  statement  of 
the  condition  of  the  bank,  published  by  him,  was  '*made  in 
reckless  disregard  of  its  truth  or  falsity."  Trimble  v.  Reid,  41 
S.  W.  319,  19  R.  601 

RECKLESSNESS. — It  was  gross  negligence  to  the  verge  of 
recklessness  for  the  driver  of  an  automobile  to  drive  rapidly 
past  the  rear  of  a  street  car  from  which  persons  were  alighting. 
Oregory  v.  Slaughter,  124  Ky.  345,  99  S.  W.  247,  30  R.  500, 
8L.  R.  A.  (N.S.)  1228,  124  Am.  St.  Rep.  402. 

RECKONED.— When  the  state's  witness  testifies  that  the 
defendant  refused  to  sell  him  whisky,  but  gave  him  some,  he 
should  not  be  allowed  to  state  in  response  to  the  prosecuting 
attorney's  question  that  he  ** reckoned"  he  owed  for  the  whisky, 
as  this  statement  was  but  a  conclusion  and  inconsistent  with  the 
facts  stated.    Hall  v.  Com.,  13  R.  397. 
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R^OCNIZANCE. — ^An  obligation,  or  acflmowledgment,  of 
a  debt  enrolled  in  a  court  of  law,  with  a  condition  to  be  void 
on  the  performance  of  a  thing  stipulated ;  e.  g.,  to  appear  before 
the  proper  court  to  answer  charges,  to  keep  the  peace,  or  to  pay 
the  debt,  interest  and  costs  that  the  plaintiff  may  recover.  Coch- 
ran's  Law  Lexicon. 

Every  recognizance  entered  into  in  court  is  a  bond,  though 
every  bond  taken  in  court  is  not  a  recognizance.  Hamilton  v. 
Com.,  3  Mon.  213. 

Recognizance  conditioned  to  be  void  if  defendant  shall  appear 
on  first  day  of  next  term  "to  answer  the  indictment,  not  depart- 
ing without  leave  of  court,"  does  not  bind  the  recognizors  for 
defendant's  appearance  after  that  term;  and  when  a  forfeiture 
is  taken  at  a  subsequent  term,  and  it  appears  that  at  the  first 
term  there  was  a  general  order  of  continuance,  the  court  will 
presume,  not  that  the  defendant  did  not  appear,  but  rather  that 
he  did.    Ramey  v.  Com.,  6  R.  524. 

Where  a  recognizance  bond  does  not  show  that  the  principal 
therein  was  in  custody  charged  with  a  public  offense,  it  fails 
to  show  any  consideration  for  its  execution  and  is  invalid.  A 
recognizance  bond,  unlike  ordinary  contracts,  does  not  import 
a  consideration.    Com^  v.  Turrell,  8  Ky.  Opin.  730. 

Tyre  v.  Com.,  MS.  op.,  June,  1856,  in  which  a  recognizance 
ta^en  by  a  jailer  from  one  in  his  custody,  charged  with  malicious 
stabbing,  was  held  prima  facte  obligatory  as  a  common  law  bond, 
is  overruled  by  Com.  v.  Roberts,  1  Duvall,  199. 

RECOGNIZES  THE  RIGHT.— An  order  entered  upon  the 
records  of  a  company  reciting  that  it  ''recognizes  the  right" 
of  certain  named  persons  to  the  free  use  of  the  road  did  not 
create  a  right,  but  merely  recognized  a  right  then  existing ;  and 
the  extent  of  that  right  is  to  be  determined  by  the  evidence 
as  to  its  creation,  and  not  by  the  order  recognizing  the  right. 
Hamfiilton  v.  Cormandy,  11  R.  97. 

RECOLLECT. — Affirmation  in  an  ansrwer  that  defendant 
does  not  ** recollect*'  having  done  the  act  is  equivocal;  so  the 
statement  that  he  does  not  ** believe"  he  did  it.  TaJbatt  v. 
Sebree,  1  Dana,  56. 
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RECOLLECTION.— A  witness  who  testifies  to  an  important 
transaction  may  be  allowed  to  relate  briefly  the  reasons  why  he 
remembers  the  occurrence,  although  the  relation  of  these  extrane- 
ous facts  or  circumstances  may  have  no  connection  with  the 
subject-matter  under  investigation.  This  character  of  evidence 
is  admitted  for  the  purpose  of  permitting  the  witness  to  support 
his  testimony  by  his  recollections  of  other  independent  facts 
that  served  to  fix  in  his  memory  the  transaction  concerning 
which  he  was  called  on  to  testify.  C.  cfe  0.  Ry,  Co.  v.  White^i 
Admx.,  147  Ky.  15,  143  S.  W.  1046. 

** Recollection  is  not  discovery.  The  former  deals  with  the 
known;  the  latter  with  the  unknown.  A  want  of  recollection 
of  a  fact  which,  by  due  attention,  might  have  been  remem- 
bered, can  not  be  a  reasonable  ground  for  granting  a  new 
trial;  for  want  of  recollection  may  always  be  pretended,  and 
may  be  hard  to  disprove."    Howion  v.  Roberts,  49  S.  W.  341. 

RECOMMEND.— "The  words  'desire,'  'will  and  desire,' 
^request,'  *wish  and  request,'  'entreat,'  'recommend,'  'hope/ 
'in  the  fuUest  confidence,'  'not  doubting,'  'trusting  and  wholly 
confiding,'  have  been  considered  suflBcient  to  raise  a  trust  where 
the  subject  and  object  of  the  trust  are  suflBciently  certain.'* 
^ajor  y.  Herndon,  78  Ky.  128. 

RECOMMENDATORY  TRUSTS.— The  modem  inclination 
of  the  courts  to  restrict  rather  than  extend  the  doctrine  of 
precatory  trusts  is  wise  and  salutary.  Major  v.  Herndon,  78 
Ky.  123.   See  Precatory  Trusts. 

RECONCILIATION.— A  provision  in  a  will  that  devisees 
were  not  to  have  any  part  of  testator's  estate  except  upon 
"reconciliation  and  amity"  taking  place  between  them  and 
other  persons,  will  be  held  to  import  a  mental  state,  rather  than 
M  active  condition  of  association.  Alexander  v.  Page,  101  S. 
V.  346,  30  R.  1362. 

RECONSTRUCTION.— If  the  old  skeleton  or  framework 
of  the  original  structure  is  retained,  and  the  worn  parts  are 
replaced  with  new  material  of  the  same  or  kindred  sort,  it  comes 
dearly  within  the  definition  of  ''repair."  If,  on  the  other 
hand,  the  old  structure  is  torn  away,  and  a  new  one  erected  in 
place  thereof,  even  though  on  the  same  general  plan,  then  it  is 
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clearly  a  '' reconstruction ;'*  and  it  is  immaterial  that  a  part 
of  the  material  taken  out  of  the  old  structure  is  put  into  the 
new.  These  definitions  of  the  words  ''repair"  and  ** reconstruc- 
tion" apply  with  equal  force  and  aptitude  to  all  trades  alike, 
and  to  all  work  alike,  and  have  no  different  meaning  when  applied' 
to  ** repair"  or  "reconstruction"  of  a  house  to  that  which  they 
have  whai  applied  to  the  ** repair"  or  ''reconstruction"  of  a 
street.  City  of  Covington  v.  BuUock,  126  Ky.  243,  104  S.  W. 
276. 

Ky.  Stats.,  Sec.  3449,  which  provides  that  a  city  may  order 
the  improvement  of  an  entire  street  or  any  part  of  it,  but  not 
less  than  a  block,  does  not  apply  to  the  work  of  recurbing  and 
reguttering  a  street,  as  that  work  is  reconstruction.  Nickels  v. 
Board  of  Coundlmen  of  Frankfort,  111  S.  W.  706,  33  R.  918. 

The  authority  under  Sec.  1840  to  "provide  for  the  good 
condition  of  the  highways  of  the  county,"  and  to  appropriate 
money  for  that  purpose,  is  of  itself  broad  enough  to  cover  the 
reconstruction  of  a  highway.  Eanlon  v.  Cleary,  142  Ky.  49, 
133  S.  W.  953. 

The  rebuilding  of  a  pavement,  though  done  partly  with  the 
old  material,  constitutes  a  "reconstruction,"  and  not  merely  a 
repair,  of  the  pavement.  Levi  v.  Coyne,  57  S.  W.  790,  22  R.  493. 
See,  also.  Original  Constbuction. 

RECORD. — ^"The  'records*  of  a  corporation  import  the 
transcript  of  its  charter  and  by-laws,  the  minutes  of  its  meet- 
ings— the  books  containing  the  accounts  of  its  official  doings  and 
the  written  evidence  of  its  contracts  and  business  transactions. 
Certainly  it  was  not  intended  that  the  commission  should  pre- 
scribe the  forms  of  correspondence,  although  it  was  given  the 
power  to  prescribe  the  forms  of  all  accounts,  records  and  memo- 
randa, subject  to  the  provisions  of  the  act."  United  States  v. 
L.  &  N.  R.  Co.,  236  U.  S.  334. 

An  original  transcript  of  testimony  filed  in  the  Circuit  Court 
is  still  a  record  of  that  court,  though  filed  with  the  clerk  of 
the  Court  of  Appeals  as  a  part  of  the  transcript  of  the  record 
on  appeal.    Harbison  &  Walker  Co.  v.  White,  114  S.  W.  250. 

The  record  of  a  court  can  not  be  proved  by  the  deposition 
of  a  witness  into  which  he  copies  excerpts  from  the  record,  but 
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it  can  only  be  shown  by  a  copy  of  the  record  properly  certified. 
Letcher's  Trustee  v.  Oerman  Nai'l  Bank,  134  Ky.  24,  119  S. 
W.236. 

Ey.  Stats.,  Sec.  1130,  provides  that  if  a  person  be  convicted 
three  times  of  a  felony  he  shall  be  confined  in  the  penitentiary 
during  his  natural  life,  and  that  judgment  in  such  cases  shall 
not  be  given  for  the  increased  penalty  unless  the  jury  shall  find, 
from  the  record  and  other  competent  evidence,  the  fact  of 
former  convictions  for  felonies  committed  by  the  prisoner  in  or 
ont  of  the  State.  Held,  that  the  word  ** record''  in  this  statute 
includes  merely  the  judgment  of  conviction  and  sentence,  and 
it  was  improper  to  permit  the  indictments  for  the  other  offenses 
to  be  read  or  to  aUow  the  Commonwealth's  attorney  to  comment 
upon  them  in  his  argument.  Tail  v.  Cam.,  110  S.  W.  425,  33 
R.541. 

A  marriage  license  or  bond  is  no  record.  Com.  v.  Rodes,  1 
Dana,  599. 

Where  the  original  record  of  the  city  council,  showing  the 
Passage  of  an  ordinance,  was  made  up  by  having  the  ordinance 
printed  in  a  newspaper,  and  by  then  clipping  a  printed  copy 
from  the  newspaper  and  pasting  it  in  the  proper  place  in  the 
minute  book  before  it  was  signed  by  the  mayor  and  clerk  at  a 
subsequent  meeting  of  the  board,  the  ordinance  is  not  thereby 
rendered  invalid,  since  the  fact  that  it  is  so  incorporated  by 
pasting  a  printed  copy  upon  the  page  rather  than  by  transcribing 
It  with  pen  and  ink  can  not,  in  the  absence  of  some  statutory 
requirement  upon  the  subject,  render  the  ordinance  invalid. 
Harrison  v.  City  of  Greenville,  146  Ky.  96,  142  S.  W.  219. 

'*Time  can  never  authorize  the  presumption  that  an  existing 
record,  apparently  complete  and  perfect,  is  not  substantially 
what  it  always  was,  and  especially  that  anything  which  it  ex- 
presses or  imports  is  false.  The  legal  maxim  *  omnia  prae- 
sumuntur  rite  et  solemniter  esse  acta  donee  probitur  in  con- 
irariuniy*  applies  not  to  such  a  case."  Sliafer  v.  Gates,  2  B. 
Hon.  457. 

The  records  of  magistrates  are  to  be  construed  with  much 
liberality  and  understood  according  to  the  apparent  intention, 
however  inaccurately  expressed.    Long  v.  Ray,  1  Dana,  430. 
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Technical  particularity  in  the  keeping  of  their  official  records 
is  not  required  of  subsidiary  boards;  the  fact  that  the  records 
of  its  meetings  were  merely  fastened  in  the  record  book  by  clips 
and  pins  does  not  invalidate  the  proceedings.  Trustees  Slough- 
iervOle  Oraded  School  District  v.  Brooks,  163  Ky.  200,  17» 
S.  W.  305. 

The  clerk  of  the  Circuit  Court  must  furnish  appellant  with 
a  copy  of  the  record  for  appeal,  where  he  is  a  poor  person  and 
unable  to  pay  for  it.  Smith  v.  Sisters  of  the  Ooqd  Shepherd, 
87  S.  W.  1076,  27  R.  1170. 

Under  Ky.  Stats.,  Sec.  4642,  a  poor  person  suing  m/ormap<m- 
peris  may  obtain  a  transcript  of  the  testimony  of  the  official 
stenographer  without  prepayment  of  fees.    Id. 

The  practice  sometimes  indulged  in  by  circuit  judges  of 
signing  the  minutes  and  thereby  attempting  to  give  to  the 
minute  book  the  force  of  a  record  should  not  be  tolerated.  Johtir- 
son.  V.  Com,,  80  Ky.  377,  4  R.  210;  Bennett  v.  Tiemay,  78  Ky. 
560,  1  R.  312.    See,  also.  Lost  Record. 

RECORD  BOOK.— The  docket  book  and  minute  book  are 
record  books  of  the  County  Court,  but  they  are  not  the  ones 
in  which  are  recorded  the  orders  of  the  court.  Each  County 
Court  has  an  order  book,  and  in  this  book  the  acts  and  doings 
of  the  court  are  preserved  and  authenticated  by  the  signature 
of  the  presiding  judge.  When  orders  of  the  court  are  spoken 
of,  reference  is  made  to  the  order  book,  and  not  to  the  docket 
book  or  minute  book.  Rails  v.  Sharp's  Admr.,  140  Ky.  744, 
131  S.  W.  998. 

RECORD  EVIDENCE.— In  an  action  against  decedent's 
estate,  record  evidence,  such  as  day  book,  ledger,  bank  pass 
book,  etc.,  having  no  reference  to  any  verbal  statement  of 
deceased,  was  competent.  Newberry's  Admx.  v.  Bhinehart,  159 
Ky.  513,  167  S.  W.  674. 

RECORD  OF  A  SUIT.— If  a  bill  states  that  a  **  record  of  a 
suit  was  read  in  evidence,"  it  will  be  presumed  that  it  was  all 
read;  and  if  no  objections  are  made  to  a  part  which  was  inad- 
missible, the  presumption  will  be  that  they  were  waived.  Han- 
son V.  Buchner,  4  Dana,  251. 
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RECORD  TITLE. — ^Limitation  or  lapse  of  time  will  not 
perfect  a  record  title  in  the  absence  of  possession.  Neither  will 
payment  of  taxes  nor  lapse  of  time  ripen  a  void  deed  although 
recorded  into  a  fee  title.  Kypadel  Coal  &  Lumber  Co.  v.  Mil- 
lard, 165  Ky.  433,  177  S.  W.  270. 

RECORDABLE  INSTRUMENTS.— Options  made  record- 
able instmments — effect  of  recording.  Acts  1910,  p.  265;  Ky. 
Stats.  (1915),  Sec.  494a. 

Proper  acknowledgment  of  a  mortgage  was  necessary  to  make 
it  a  recordable  instrument,  but  not  necessary  to  its  validity  as 
against  a  latent,  outstanding,  equitable  lien,  of  which  the  mort- 
gagees had  no  notice  at  the  time  of  taking  the  mortgage,  or 
before  furnishing  the  mortgagor  the  money  it  was  given  to 
secure.  Baldwin  v.  Crow,  86  Ky.  679;  Clift  v.  Willicmsy  105 
Ky.  559;  Burton  v.  Farmers  Bank,  130  Ky.  389;  Sehree  v. 
Thmpson,  31  R.  389;  Straeffer  v.  Rodman,  146  Ky.  1,  141  S. 
W.  742. 

An  instrument  otherwise  recordable,  may  be  non-enforcible 
between  the  parties  for  fraud  or  no  consideration  or  other 
infinnity,  but  this  does  not  deprive  it  of  its  character  as  a  record- 
able instrument.    Loeb  v.  Conley,  160  Ky.  91,  169  S.  W.  575. 

RECOURSE. — ^"^A  qualified  endorsement  constitutes  the 
indorser  a  mere  assignor  of  the  title  to  the  instrument.  It  may 
be  made  by  adding  to  the  endorser's  signature  the  words  *  with- 
out recourse'  or  any  words  of  similar  import.  Such  an  endorse- 
ment does  not  impair  the  negotiable  character  of  the  instru- 
ment." Negotiable  Inst.  Law,  Ky.  Stats.  (1915),  Sec.  37206, 
Subsec.  38. 

RECOVER.— The  term  "recover"  has  a  well-defined  mean- 
ing in  the  law,  and  this  meaning  has  been  the  matter  of  adjudi- 
cation by  this  court  prior  to  the  adoption  of  the  present  statutes. 
Under  the  statute  giving  an  attorney  a  lien  for  money  or  prop- 
erty, which  may  be  recovered  in  an  action  prosecuted  by  him, 
it  was  held  that  the  defendant's  attorney,  who  merely  defeated 
a  judgment  which  was  sought  against  his  client,  had  no  lien  on 
the  fund  which  was  in  controversy.  Wilson  v.  House,  73  Ky.  406 ; 
Atchison  v.  City  of  Owensboro,  114  Ky.  714,  71  S.  W.  864,  24 
R.  1529. 
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"It  ifl  a  perfectly  correct  use  of  the  word  to  say  that  the 
plaintiff  recovered  a  judgment  for  a  named  sum.  But  in  this 
contract  the  agreement  is  to  pay  *an  amount  equal  to  one-half 
they  may  recover.'  It  is  not  'an  amount  equal  to  one-half  of 
the  judgment  they  may  recover.'  'Recover,'  as  defined  by 
Kinney's  Law  Dictionary,  means:  *To  obtain  by  course  of  law; 
to  obtain  by  means  of  an  action;  to  succeed  in  an  action.'  To 
the- same  effect  is  the  definition  in  Anderson's  Law  Dictionary. 
In  the  American  &  English  Encyclopedia  of  Law  (Vol.  20,  p. 
604)  it  is  defined  thus:  *To  recover  in  law  is  to  recover  any- 
thing, or  the  value  thereof,  by  judgment;  as  if  a  man  sue  for 
any  land,  or  other  thing,  movable  or  immovable,  and  have  a 
verdict  or  judgment  for  him.  To  recover  is  to  obtain  by  course 
of  law.  Recovery  is  the  obtaining  of  a  thing  by  the  judgment 
of  a  court,  as  the  result  of  an  action  brought  for  tne  purpose; 
the  obtaining  of  anything  by  judgment  or  trial  at  law."  In 
Webster's  International  Dictionary  the  first  definition  given  is: 
'To  get  or  obtain  again;  to  get  renewed  possession  of;  to  win 
back;  to  regain.'  So  we  see  that  the  primary  meaning  of  the 
word  in  common  speech,  and  even  when  used  as  a  word  of  art, 
implies  the  actual  obtaining  of  the  thing  sought,  and  that  the 
meaning  which  implies  the  mere  obtaining  of  a  judgment  which 
gives  a  right  to  the  actual  possession  of  the  thing  sought  is 
secondary,  though  the  word  may  be  so  used,  and  the  context 
be  so  plain,  as  to  show  that  the  word  was  obviously  used  in  its 
secondary  meaning.  The  word  has  frequently — especially  in  con- 
tracts— ^been  construed  to  bear  its  primary  and  popular  mean- 
ing."   Leslie  v.  York,  112  Ky.  715,  23  R.  2076,  66  S.  W.  751. 

RECOVER  REAL  PROPERTY.— An  action  to  escheat 
property  is  not  an  action  on  a  liability  created  by  statute,  but 
is  an  action  to  recover  real  property  and  is  not  barred  until 
fifteen  years  after  the  cause  of  action  accrues,  where  the  cor- 
poration ceases  to  do  business  but  continues  to  hold  the  property. 
LouisvUle  Banking  Co.  v.  Com.,  142  Ky.  690,  134  S.  W.  1142. 

RECOVERING  POSSESSION.— Interest  on  bond  payable 
upon  ** recovering  possession"  of  land  is  to  be  counted  not  from 
the  date  of  the  judgment  in  ejectment,  but  from  the  time  the 
possession  is  actually  obtained.    Wilhite  v.  Roberts,  4  Dana,  176. 
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RECOVERY. — ^Recovery,  as  a  legal  term,  does  not  neces- 
sarily mean  the  act  by  which  the  title  or  right  of  possession  is 
acquired;  but,  on  the  contrary,  its  more  common  signification 
is  the  final  adjudication  that  the  title  or  right  of  possession  was 
before  acquired,  and  of  right  belongs,  by  virtue  of  the  previous 
acquisition,  to  the  party  in  whose  favor  the  decree  is  made. 
Clinchfield  Coal  Corporation  v.  Steinman,  213  Fed.  567. 

Recovery  upon  a  note,  which,  together  with  the  land,  was  the 
consideration  for  the  sale  of  a  steamboat,  is  not  a  recovery  of 
the  land,  and  does  not  entitle  the  holder  to  a  lien  thereon. 
Egington  v.  Rusk,  3  R.  689. 

REDDENDO  SINGULA  SINGULIS.— By  applying  each 
term  to  its  correlative.  This  is  a  rule  of  construction;  as  in 
the  sentence,  **If  any  one  shall  draw,  or  load,  a  sword  or  gun." 
Cochran's  Law  Lexicon. 

REDEMPTION.— Under  the  provision  of  the  statute  that 
the  bonds  are  '*to  run  not  more  than  thirty  years  and  to  be 
redeemed  within  that  time  at  the  pleasure  of  the  court,'*  it  is 
proper  to  fix  the  time  of  redemption  before  the  bonds  are  issued. 
Turpin  v.  Madison  Co.  Fiscal  Court,  105  Ky.  226,  48  S.  W. 
1085,  20  R.  1131. 

Right  of  redemption  of  property  sold  by  court  provided  for 
by  Ky.  Stats.,  Sec.  1684. 


ti 


REDOUND.— ''Redound''  is  not  equivalent  to  ''require.'' 
Redound"  signifies  to  conduce  in  the  consequence;  to  con- 
tribute; to  result.  "Require"  means  to  make  necessary;  to 
demand ;  to  ask,  as  of  right.  The  former  is  speculative  in  char- 
acter, and  looks  to  the  future;  whereas  the  latter  expresses  a 
necessity  in  praesenti.  Mattingly^s  Heirs  v.  Read,  3  Met.  525, 
626. 

REDUCTIO  AD  ABSURDUM.— The  method  of  disproving 
an  argument  by  showing  that  it  leads  to  an  absurd  consequence. 
Cochran's  Law  Lexicon. 

RE-ENACTMENT. — A  re-enactment  of  an  old  statute  is 
simply  a  continuance  of  the  old  rule.  Oalloway  v.  Bradbum, 
119  Ky.  49,  82  S.  W.  1013,  26  R.  977. 
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REFEREE. — *'The  drawer  of  a  bill  and  any  endorser  may 
insert  thereon  the  name  of  a  person  to  whom  the  holder  may 
resort  in  ease  of  need;  that  is  to  say,  in  case  the  bill  is  dis- 
honored by  non-acceptance  or  non-payment.  Such  person  is 
called  the  referee  in  case  of  need.  It  is  in  the  option  of  the 
holder  to  resort  to  the  referee  in  case  of  need  or  not,  as  he  may 
see  fit."  Negotiable  Inst.  Law,  Ky.  Stats.  (1915),  Sec.  37206, 
Subsec.  131. 

REFERENCE    TO    MATTER    OF    RECORD.— 'It    is    a 

custom  well  known  in  the  preparation  of  legal  documents,  in 
making  reference  to  any  matter  of  record,  to  refer  to  the  begin- 
ning page  of  the  specific  order,  deed,  mortgage  or  the  like, 
which  is  made  the  subject  of  reference.  For  instance,  a  deed 
may  be  recorded  upon  some  four  or  five  pages  of  a  deed  book. 
If,  in  the  drawing  of  a  subsequent  deed  or  mortgage,  it  is  desired 
to  refer  to  such  deed,  it  is  customary  to  refer  to  it  as  the  deed 
to  be  found  in  deed  book  37,  page  372,  for  example.  As  an 
illustration  of  this  custom  attention  may  be  called  to  the  amend- 
ment of  1904,  to  Sec.  495  of  the  Ky.  Stats.;  whereby  it  is  pro- 
vided that  one  granting  real  estate,  shall,  in  his  deed,  specify 
the  next  immediate  prior  source  of  his  title,  and  if  it  be  by 
deed  it  shall  state  the  office,  book  and  page  where  the  prior  deed 
in  the  chain  of  title  is  recorded.  It  can  hardly  be  said  that  a 
deed  which  gave  the  beginning  page  but  failed  to  give  any  after 
page  upon  which  any  part  of  a  preceding  deed  appeared  would 
not  comply  with  the  demand  of  the  statute.  Often,  it  is  true, 
where  a  document  appears  upon  more  than  one  page,  the  entire 
number  of  pages  is  set  out,  but  we  think  this  is  the  exception 
and  not  the  rule."  Caperton's  Exr.  v.  State  Bank  &  Trust  Co.^ 
Trustee,  146  Ky.  415,  142  S.  W.  1021. 

REFERENDUM.— ''Any  law  passed  or  enacted  by  the 
Qeneral  Assembly  pursuant  to  the  provisions  of  or  under  this 
amendment  or  amended  section  of  the  Constitution,  classifying 
property  and  providing  a  lower  rate  of  taxation  on  personal 
property,  tangible  or  intangible,  than  upon  real  estate,  shall 
be  subject  to  the  referendum  power  of  the  people,  which  is  hereby 
declared  to  exist  to  apply  only  to  this  section,  or  amended  sec- 
tion.   The  referendum  may  be  demanded  by  the  people  against 
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one  or  more  items,  sections  or  parts  of  any  act  enacted  pursuant 
to  or  under  the  power  granted  by  this  amendment,  or  amended 
section.  The  referendum  petition  shall  be  filed  with  the  Secre- 
tary of  State  not  more  than  four  months  after  the  final  adjourn- 
ment of  the  Legislative  Assembly  which  passed  the  bill  on  which 
the  referendum  is  demanded.    Acts  1914,  Chap.  94. 

Initiative  and  referendum.  See  notes  on  this  subject  in  11 
L.  R.  A.  (N.S.)  1092;  33  L.  R.  A.  (N.S.)  969. 

REFINED  DISTINCTION.— Criminal  statutes  should  never 
be  so  construed  as  to  punish  those  who  have  honestly  conformed 
to  the  law  as  declared  by  the  proper  authorities;  and  when  a 
certain  thing  has  been  held  by  the  Supreme  Court  to  be  allow- 
able under  a  statute,  refined  distinction  should  never  be  made 
to  bring  within  the  statute  persons  who  honestly  acted  in  con- 
formity to  the  rule  declared.  Com.  v.  Standard  Oil  Co.^  129 
Ky.  744,  112  S.  W.  902. 

REFORMATION  OF  INSTRUMENTS.— The  rule  of 
reformation  assumes  a  writing  as  a  basis,  and  on  that  basis 
courts  of  equity,  under  proper  pleadings  and  satisfactory  evi- 
dence, will  reform  or  write  into  the  contract  that  part  of  it 
which  the  parties  intended  to  write  into  it,  and  which  they 
omitted  by  oversight  or  mistake.  McMee  v.  Henry,  163  Ky. 
729,  174  S.  W.  746. 

To  sustain  a  cause  in  reformation  it  is  necessary  to  show 
(1)  the  grounds  of  reformation;  (2)  the  agreement  actually 
made;  (3)  the  agreement  which  the  parties  intended  to  make. 
Lindenberger  v.  Rowland,  158  Ky.  760,  166  S.  W.  242. 

To  entitle  one  to  reformation,  the  fact  of  mistake  or  fraud 
must  be  established  by  evidence  of  the  most  clear  and  convincing 
character,  but  that  requirement  is  fully  met  by  a  demurrer 
which  admits  the  mistake.  McMee  v.  Henry,  163  Ky.  729, 
174  S.  W.  746. 

A  person  who  seeks  to  reform  a  deed  on  the  ground  of 
mistake  must  establish,  in  the  clearest  and  most  satisfactory 
manner,  that  the  alleged  intention  to  which  he  desires  it  to 
be  made  conformable  continued  concurrently  in  the  minds 
of  all  the  parties  down  to  the  time  of  its  execution;  and  he 
must  also  be  able   to  show   exactly   and  precisely   the   form 
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to  which  the  deed  ought  to  be  brought.  Whitt  v.  WhUt, 
145  Ky.  367,  140  S.  W.  570. 

In  reforming  a  writing,  a  court  of  equity  exercises  one 
of  its  highest  and  most  delicate  functions,  and  it  should  not 
undertake  so  important  a  duty  unless  the  evidence  is  full, 
clear,  and  satisfactory.    Id. 

A  court  of  equity  will  reform  a  writing  when  by  mistake 
it  does  not  express  the  real  contract  into  which  the  parties 
entered,  and  which  they  intended  to  reduce  to  writing  but 
by  mistake  failed  to  do  so,  because  some  material  part 
thereof  was  omitted.  Knuckles  v.  J,  D.  Hughes  Lumber  Co., 
116  S.  W.  1193. 

In  no  case  will  a  court  declare  an  alteration  in  the  terms 
of  a  duly  executed  contract,  unless  the  proofs  are  full,  clear 
and  decisive;  mere  preponderance  of  evidence  is  not  enough; 
the  mistake  must  appear  beyond  reasonable  controversy. 
Ison  V.  Sanders,  163  Ky.  605,  174  S.  W.  505. 

In  order  to  justify  a  decree  for  reformation  in  cases  of 
pure  mistake,  and  in  the  absence  of  fraud,  it  is  necessary 
that  the  mistake  should  have  been  mutual.  Where  the 
mistake  has  been  on  one  side  only,  the  utmost  that  the  party 
desiring  relief  can  obtain  is  rescission,  not  reformation.  Ison 
V.  Sanders,  163  Ky.  605,  174  S.  W.  505. 

To  reform  a  contract,  and  then  enforce  it  in  its  new  shape, 
calls  for  a  much  greater  exercise  of  the  power  of  a  chancellor 
than  simply  to  set  the  transaction  aside.  Reformation  is  a 
much  more  delicate  remedy  than  rescission.  Ison  v.  Sanders, 
163  Ky.  605,  174  S.  W.  505. 

Under  the  general  principles  by  which  courts  of  equity 
^re  guided,  a  person  who  seeks  to  rectify  a  deed  on  the 
ground  of  mistake  must  establish,  in  the  clearest  and  most 
satisfactory  manner,  that  the  alleged  intention  to  which  he 
desires  it  to  be  made  conformable  continuea  concurrently,  in 
the  minds  of  all  parties,  down  to  the  time  of  its  execution; 
and  also,  he  must  be  able  to  show  exactly  and  precisely  the 
form  to  which  the  deed  ought  to  be  brought.  Ison  v.  Sanders, 
168  Ky.  605,  174  S.  W.  505. 

It  is  an  elementary  doctrine  of  equity,  that  where  a  con- 
tract,  as  written,   is  the  result  of  a  mutual  mistake  of  the 
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parties,  and  does  not  express  their  true  agreement,  it  will 
be  reformed  and  enforced.  WoHey  v.  Tuggle,  4  Bush,  168; 
Bush  V.  Starks,  23  Ky.  L.  R.  15&1,  65  S.  W.  589 ;  KendaU  v. 
Crawford,  25  Ky.  L.  R.  1224,  77  S.  W.  364;  Kolb  v.  DuBois, 
1-50  Ky.  92;  CecU  v.  Kentucky  Livestock  Ins.  Co,,  165  Ky. 
213,  176  S.  W.  986. 

REFRIGERATOR  CAR. — Only  cars  operated  in  this  State 
held  taxable  here.  Morrell  Refrigerator  Car  Co,  v.  Com,,  128 
Ky.  447,  108  S.  W.  926,  32  R.  1383,  1389. 

REFUSAL. — ^A  refusal  to  swear  to  a  list  is  tantamount 
to  a  refusal  to  give  it  in.    Lee  v.  Com.,  6  Dana,  311. 

Rights  C(mf erred  by  a  '* refusal''  or  ** option."  See  note 
on  this  subject  in  21  L.  R.  A.  127. 

REFUSED. — ^Although  an  instruction  has  the  word  **  re- 
fused'' at  the  foot  of  it,  yet  as  the  body  of  the  bill  of  excep- 
tions shows  that  it  was  given,  and  there  Is  no  complaint 
of  its  refusal  in  the  grounds  for  new  trial,  it  will  be  pre- 
sumed to  have  been  given.  L,  &  N.  B.  Co.  v.  Yowell,  10  R. 
721. 

It  was  not  error  to  instruct  that  if  deiendant  ** failed" 
to  leave  the  house  of  deceased  the  latter  had  the  right  to  use 
such  force  as  was  necessary  to  eject  him,  instead  of  using 
the  word  *' refused."  Thomas  v.  Com.,  74  S.  W.  1062,  25 
R.  201. 

REGISTRATION. — ''  'Registration'  is  a  system  for  the  pre- 
venting of  frauds  in  the  exercise  of  suffrage  by  requiring 
voters  to  cause  their  name  to  be  registered  in  books  provided 
for  the  purpose  in  each  election  district,  with  appropriate  par- 
ticulars of  residence,  age,  etc.,  to  enable  investigation  to  be 
made  and  the  right  of  the  voter  to  cast  the  ballot  to  be  chal- 
lenged, if  there  be  occasion."  Yates  v.  Collins,  118  Ky.  690, 
82  S.  W.  282,  973,  26  R.  558,  930. 

Under  Sec.  1488  of  the  Kentucky  Statutes  no  person  who 
is  required  to  register  shall  have  the  right  to  vote  until  he 
has  presented  or  offered  to  present  to  the  election  officers  his 
certificate  of  registration;  but  if  the  voter  presents  his  cer- 
tificate or  offers  to  produce  it,  this  will  be  a  sufficient  com- 
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pliance  with  the  statute.     WaUbrecht  v.  Ingram,  164  Ky.  463, 
175  S.  W.  1022. 

Eegistration  is  required  by  Ky.  Constitution  (1891),  Sec. 
147,  in  cities  or  towns  having  a  population  of  5,000  or  more. 

REGULAR  ELECTION.— See,  also.  Election. 

The  election  in  1912  was  both  a  ** regular  election"  and 
the  ''next  succeeding  annual  election,"  within  the  meaning 
of  these  terms,  as  construed  by  the  opinions  of  this  court. 
Presidential  electors  were  voted  for  at  this  election,  and  such 
are  State  officers.  Todd  v.  Johnson,  99  Ky.  548;  DoneUm 
V.  Bird,  118  Ky.  178;  McCreary  v.  WUUams,  153  Ky.  49. 
154  S.  W.  417. 

REGULAR  PANEL.— The  ''regular  panel"  referred  to 
in  Sees.  2243  and  2246,  Ky.  Stats.,  consists  of  twenty-four 
persons.  Stone  v.  Saunders,  106  Ky.  904,  51  S.  W.  786,  21 
E.  534. 

REGULARLY.— A  denial  that  the  defendants  "are"  regu- 
larly engaged  in  the  transportation  of  freight,  etc.,  does  not 
controvert  the  allegation  that  they  were  so  engaged  at  the 
time  of  the  contract  sued  on.  Nor  is  it  material  whether 
they  were  "regularly"  engaged  in  the  business.  Southern 
Pacific  Co.  V.  DuncoM,  1&  R.  94,  119. 

REGULATE.— Authority  to  a  city  to  '^regulate"  its 
streets  gives  it  x>ower  to  grant  a  franchise  to  a  telephone 
company  to  place  poles  and  wires  in  a  street.  CUi/  of 
Owensboro  v.  Cumberland  T.  &  T.  Co,,  230  U.  G.  58,  33  Sup. 
Ct.  988. 

A  city  of  the  fifth  class  under  the  power  to  enact  all 
other  local,  police,  sanitary  and  other  regulations  not  con- 
flicting with  general  laws  is  not  given  power  to  regulate  the 
charges  of  public  service  corporations,  as  this  provision  must 
be  read  in  connection  with  the  other  powers  conferred  upon 
the  city  by  the  statute.  United  Fuel  &  Gas  Co.  v.  Com.,  159 
Ky.  34,  166  S.  W.  783. 

"It  is  not  necessary  to  enter  into  a  philological  discus- 
sion of  the  meaning  of  the  words  'regulate,'  'fees'  and  'sal- 
aries,' as  it  is  clear  that  the  Legislature  used  them  according 
to  their  every-day  and  popular  sense,  and  by  their  use  intended 
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to  describe  a  law,  the  purpose  of  which  was  to  control,  adjust, 
and  limit  the  sums  the  officers  named  were  thereafter  to 
receive  for  their  services  as  officials."  Com.  v.  Bailey,  81 
Ky.  397. 

Under  the  authority  conferred  on  the  general  council  to 
*'reg:ulate"  livery  stables,  the  requirement  of  a  tag  on  each 
licensed  vehicle,  and  the  payment  to  the  city  of  a  fee  of 
twenty-five  cents  therefor,  are  valid.  Wilson  v.  City  of  Lex,, 
105  Ky.  765,  49  S.  W.  806,  20  R.  1593. 

REGULATE  COMMERCE.— The  grant  of  power  to  Con- 
gress ''to  regulate  commerce"  does  not  of  itself,  in  all  cases, 
exclude  the  states  from  exercising  authority  over  its  subject- 
matter;  and  it  is  not  the  mere  existence  of  such  a  power, 
but  its  exercise  by  Congress,  which  may  be  incompatible  with 
the  exercise  of  the  same  power  by  the  states;  and  therefore 
the  states  may  legislate  on  the  subject  in  the  absence  of  con- 
gressional regulations.  Stewart  v.  Harry,  3  Bush,  446.  See 
CoMHEBCE;  Interstate  Commerce. 

REGULATE  AND  CONTROL  THE  FISCAL  AFFAIRS.— 

**In  Sec.  1840,  defining  the  jurisdiction  of  the  Fiscal  Court, 
it  is  provided,  among  other  things,  that  it  shall  have  juris- 
diction *to  regulate  and  control  the  fiscal  affairs  and  property 
of  the  county,'  and  it  seems  to  us  that  this  right  carries  with 
it  by  necessary  implication  the  authority  to  examine  and 
investigate  the  books  and  accounts  and  records  of  the  various 
officers,  agents  and  employes  of  the  county  who  have  the 
control  of  or  who  are  charged  with  the  collection  or  expendi- 
ture of  the  funds  of  the  county  arising  from  taxation  or  any 
other  source.  It  might  be  deemed  wise  and  expedient  by  the 
Fiscal  Court  to  investigate  the  affairs  of  one  or  more  of  these 
officers,  agents  or  employes  of  the  county,  and  this  investiga- 
tion, of  course,  the  Fiscal  Court  could  not  make  without 
employing  some  competent  person."  Taylor  v.  Biney,  156 
Ky.  393,  161  S.  W.  203. 

REGULATED  BY  LAW.— ''When  the  convention  provided 
that  the  railroad  commission  should  be  'regulated  by  law,' 
it  was  not  intended  to  confer  upon  the  General*  Assembly 
the  authority  to  pass  laws  to  regulate  the   railroad   commis- 
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sion  which  would  be  in  conflict  with  it,  and  especially  with 
its  self -executing  provisions."  Com.  v.  L.  &  N.  B.  Co.,  112 
Ky.  83,  65  S.  W.  158,  23  R.  1382. 

REGULATIONS. — It  is  provided  in  the  Tenement  House 
Act,  applicable  to  cities  of  the  first  class,  that  wherever  the 
word  ** regulations"  occurs  in  that  Act  it  shall  be  construed 
as  if  followed  by  the  words  **of  the  city  of  the  first  class  in 
which  the  tenement  house  is  situated."  Ky.  Stats.  (1915), 
Sec.  3037flr. 

REHEARING. — ^A  petition  for  rehearing  Is  in  the  nature 
of  a  pleading,  and  when  a  rehearing  has  been  granted,  the 
judgment  reversed,  and  the  cause  remanded,  the  petition  for 
rehearing  may  be  looked  to  to  aid  in  construing  the  opinion 
and  mandate.    Shippen  v.  Stokes,  6  R.  449. 

While  no  provision  is  made  in  Sees.  356,  357,  358,  359,  and 
360,  Criminal  Code,  regulating  appeals,  for  a  rehearing  by 
the  defendant  in  a  felony  case,  and  except  in  cases  expressly 
provided  for  by  statute  a  rehearing  is  not  a  matter  of  right, 
the  Court  of  Appeals  has,  by  virtue  of  its  appellate  juris- 
diction in  such  cases,  power  to  suspend  the  issuance  of  the 
mandate  and  rehear  the  case  during  the  term  at  which  it  is 
tried.  But  if  the  power  is  not  exercised  during  the  term,  the 
decision  becomes  final  and  the  Court  of  Appeals  has  no  juris- 
diction at  a  subsequent  term  to  retry  the  appeal  (on  petition 
for  rehearing).  Powers  v.  Com,,  114  Ky.  237,  70  S.  W.  644, 
1050,  71  S.  W.  494,  24  R.  1007,  1186,  1350. 

A  petition  for  rehearing  filed  on  February  21st,  where  the 
decision  was  rendered  January  17th,  was  in  time,  under  Civil 
Code,  Sec.  760.  East  Tennessee  TeL  Co,  v.  Board  of  Coun^ 
cUmen  of  City  of  Framkfort,  142  Ky.  408,  134  S.  W.  475. 

Where  judgment  was  reversed  on  an  imperfect  record,  and 
appellee  did  not  know  of  the  defect,  and  had  no  reasonable 
opportunity  to  discover  it,  rehearing  will  be  granted  appellee 
on  the  corrected  record  if  it  shows  that  the  Judgment  should 
not  be  reversed.  Former  opinion  will  be  withdrawn  and  the 
judgment  affirmed.  Miller  Creek  B.  Co.  v.  Bameit,  160  Ky. 
845,  170  S.  W.  202. 
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A  rehearing  will  not  be  granted  in  order  to  enable  the 
parties  to  perfect  the  transcript.  Yeager  v.  Oroves,  78  Ky. 
278. 

Where  the  opinion  in  a  case  passes  on  a  question  which  it 
was  unnecessary  to  decide  in  the  case  as  presented,  it  is  proper 
to  withdraw  so  much  of  the  opinion  as  applies  to  questions 
unnecessarily  decided.  Jones  v.  C.  &  0.  By,  Co,,  153  Ky.  378, 
155  S.  W.  723. 

There  is  no  authority  for  a  motion  to  rehear  a  motion 
for  new  trial,  and  therefore  such  motion  can  not  enlarge  the 
period  during  which  the  court  has  power  over  its  orders. 
LonisvUle  Rock  &  Lime  Co.  v.  Kerr,  78  Ky.  12. 

REINVESTMENT.— Under  Civil  Code,  Sec.  491,  proceeds 
of  real  estate  can  not  be  used  for  repairing  or  erecting  a 
dwelling.     Olobe  Realty  Co.  v.  Lentz,  142  Ky.  499. 

REINVESTMENT  OF  THE  PURCHASE  MONEY.— Under 

Sec.  4846  of  the  Kentucky  Statutes,  a  purchaser  of  property 
from  a  trustee  is  not  bound  to  look  to  the  reinvestment  of  the 
purchase  money,  unless  he  be  expressly  required  so  to  do 
by  the  conveyance  or  devise;  and  the  failure  of  the  trustee 
to  so  reinvest  the  proceeds  will  not  affect  his  vendee's  title,  or 
render  him  liable,  in  the  absence  of  an  express  provision 
requiring  him  to  see  to  the  reinvestment.  Henrioii  v.  Cood, 
153  Ky.  418,  155  S.  W.  761. 

REJECTION  OF  OFFER.— It  is  also  the  law  that  an  offer 
to  sell  imposes  no  obligation  on  either  party  until  accepted 
according  to  its  terms;  and  a  proposal  to  accept  or  an  accept- 
ance upon  terms  varying  from  those  offered,  is  a  rejection  of 
the  offer  and  ends  the  negotiation,  unless  the  offer  is  renewed 
or  the  proposed  modification  accepted;  moreover,  an  offer 
which  has  been  rejected  can  not  be  revived  by  the  subsequent 
tender  of  an  acceptance  of  it.  Shaw  v.  Ingram-Day  Lumber 
Co.,  152  Ky.  329,  158  S.  W.  431. 

REJECTION  OF  WILL.— The  refusal  to  probate  a  will  is  a 
"rejection"  of  the  will,  within  the  meaning  of  the  statute. 
Preston  v.  Fidelity  <&  Safety  Vault  Co,,  94  Ky.  295,  15  R.  130. 
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The  word  ** reject"  means  to  throw  away;  to  discard;  to 
refuse  to  receive;  to  refuse  to  grant,  as  to  reject  a  prayer  or 
request.    Preston  v.  Fidelity  T.  cfe  3.  V.  Co.,  94  K.  302. 

REJOINDER. — **A  rejoinder  may  contain:  (1)  A  traverse j 
(2)  a  statement  of  facts  which  constitute  an  estoppel  against, 
or  avoidance  of — (a)  facts  stated  in  the  reply  in  support  of 
the  plaintiff's  original  cause  of  action;  (b)  a  defense  stated 
in  the  reply  to  a  setK)ff  or  counter-claim;  (c)  a  counter-claim 
stated  in  the  reply."    Civil  Code,  Sec.  99. 

Two  rejoinders  to  a  replication  are  inadmissible.  Hazzard 
V.  Smith,  1  J.  J.  M.  67. 

RELATED. — ^The  County  Court  having  jurisdiction  to 
appoint  an  administrator  of  a  decedent  necessarily  has  the 
right  to  determine  whether  a  given  applicant  is  related  to  the 
decedent  in  the  degree  authorizing  her  appointment,  and  the 
fact  that  such  court  erred  in  so  deciding  and  appointed  another 
renders  the  appointment  erroneous,  but  not  void.  Buckner's 
Admrs.  V.  L.  cfe  N.  B.  Ca.,  120  Ky.  600,  87  S.  W.  777,  27  R. 
1009. 

RELATINC^Sec.  61,  Ky.  Constitution,  providing  that 
nothing  therein  shall  be  construed  to  repeal  any  law  in  force 
'^ relating  to"  the  sale  or  gift  of  liquors,  applies  to  a  local 
statute  prohibiting  the  sale  of  liquor  to  be  drunk  in  the  dis- 
trict created  by  the  act.  Baubold  v.  Com.,  54  S.  W.  17,  21 
R.  1125. 

RELATION— RELATIONS.— ' '  The  definition  commonly 
given  of  'relation'  is  a  person  connected  with  another  by  con- 
sanguinity or  aflSnity,  but,  in  view  of  the  decisions,  it  would 
seem  that  the  word  has  not  technically  so  extensive  a  mean- 
ing as  this,  and  is  more  properly  confined  to  connections  by 
consanguinity  alone."  Boyd  v.  Perkins,  130  Ky.  81,  113  S. 
W.  95. 

Under  Sec.  3896  of  the  Kentucky  Statutes  which  author- 
izes the  court  having  jurisdiction  to  grant  administration  of 
a  decedent's  estate  to  the  relations  of  the  decedent  who  apply 
for  the  same,  preferring  the  surviving  husband  or  wife,  and 
then  such  others  as  are  not  entitled  to  administration,  ''the 
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relations"  or  next  of  kin  of  the  deceased  are  those  persons 
who  take  the  personal  estate  of  the  deceased  under  the  statutes 
of  distrihution.  Anderson's  Committee  v.  Anderson's  Admr., 
161  Ky.  18,  170  S.  W.  213. 

Ky.  Stats.,  Sees.  3896,  3897,  providing  that  the  County  Court 
shall  grant  letters  of  administration  to  the  relations  of  the 
deceased  who  apply  for  the  same  at  or  before  the  second 
County  Court  from  his  death,  has  reference  to  relations  who 
are  residents  of  the  State  entitled  to  be  qualified,  and  was 
not  intended  to  embrace  relatives  residing  out  of  the  State. 
Spayd's  Admr.  v.  Brown,  102  S.  W.  823,  31  R.  438. 

Under  a  provision  in  a  husband's  will  that  previous  to  his 
wife's  death  she  may  will  or  distribute  to  his  or  her  relations 
any  property,  real  or  personal,  as  he  may  choose  or  desire 
them  to  have,  she  had  the  power  to  distribute  the  estate  of 
her  husband  according  to  her  discretion  to  such  of  his  or  her 
relations  as  she  might  select.  Levi  v.  Fid.  Trust  &  Safeiy 
Vault  Co.,  121  Ky.  82,  88  S.  W.  1083,  28  R.  40. 

The  use  of  the  word  "relations"  by  the  husband  was  not 
intended  to  confine  the  distribution  of  the  estate  devised  to  his 
wife  to  those  who  were  directly  of  kin,  but  was  used  as 
meaning  blood  kin  of  any  degree,  and  she  had  the  right  to 
give  to  the  children  of  her  sister  instead  of  the  sister,  or  the 
nieces  or  nephews  of  her  husband  instead  of  his  brothers.    Id. 

RELATIONSHIP. — Testimony  should  not  be  discredited 
merely  because  the  witness  is  related  to  the  party  for  whom 
he  testifies.  Preston's  Admr.  v.  DUls,  32  S.  W.  945,  17  R. 
862. 

RELATIVE. — ^With  the  exception  of  a  few  special  bequests, 
and  a  provision  for  the  erection  of  a  monument  and  a  direc- 
tion that  any  note  owing  him  by  any  of  his  **kin,"  should  be 
cancelled  and  the  amount  given  to  such  ** relative,"  a  will 
provided  for  the  distribution  of  the  estate  among  testator's 
relatives  "equally  as  provided  by  statute,  as  if  no  will  had 
been  made,"  thus  embracing  only  blood  relatives.  Held,  that 
the  words  *'kin,"  ** relative,"  and  ** relatives"  referred  prima 
facie  to  blood  connections  only,  so  that  the  husband  of  testa^ 
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tor's  niece   was  still   liable   on  notes   given   to   the   testator. 
Boyd  V.  PerWtw,  130  Ky.  77,  113  S.  W.  95. 

RELATOR- — A  person  suing  as  relator  must  have  a  legal 
right;  a  mere  equity  is  insuflBcient.  Hawkins  v.  Com.,  3  Mar. 
339;  Com.  v.  Hughes,  8  B.  M.  400.  An  action  at  law  against 
a  former  guardian  should  be  in  the  name  of  the  infant  aa 
relator  by  prochein  ami,  not  in  the  name  of  the  then  guardian. 
Bamett  v.  Com.,  4  J.  J.  M.  389;  Bamett  v.  Com.,  5  J.  J.  M. 
286. 

RELEASE. — See,  also,  Gompbomisb  and  Sbttlement;  Pay- 
ment. 

**No  particular  form  of  words  is  necessary  to  constitute 
a  valid  release;  any  word  equivalent  to  the  term  'release,' 
and  which  evinces  an  evident  intention  to  renounce  the  claim 
on  or  discharge  the  debtor,  is  sufficient.  An  acknowledgment 
that  a  party  is  satisfied,  or  a  covenant  not  to  sue,  amounts 
to  a  release."  Arnold  v.  Park,  8  Bush,  5,  quoting  from  Chitty 
on  Contracts,  p.  293. 

A  release  operates  per  se  and  of  its  own  intrinsic  force,  and 
evidence  aliunde  is  inadmissible  to  repel  or  destroy  its  effect, 
or  to  show  that  it  was  intended  to  be  more  particular  and 
limited  in  its  operation  than  its  language  imports;  but  a 
receipt  is  merely  evidence  of  a  fact,  and  any  generality  of 
expression  contained  in  it  may  be  restrained  by  other  evi- 
dence showing  that  it  was  intended  to  be  less  extensive  in  its 
operation  than  the  words  import.    Hitt  v.  HoUiday,  2  Litt.  336. 

A  release  can  operate  only  on  a  present  right.  Bank  of 
Limestone  v.  Penick,  2  Mon,  98. 

A  covenant  never  to  sue  a  sole  obligor  is,  in  order  to 
avoid  circuity  of  action,  deemed  a  release  of  the  obligation; 
but  a  covenant  never  to  sue  one  of  the  several  joint  obligors 
should  not  be  construed  to  release  even  the  covenantee.  Lane 
V.  Owings,  3  Bibb,  247;  Mason  v.  Joueit,  2  Dana,  108;  WUliam^ 
son  V.  McOinnis,  11  B.  M.  75. 

A  covenant  not  to  sue  amounts  to  a  release.  Bruce  Y, 
Halberts,  3  Mon.  67 ;  Arnold  v.  Park,  8  Bush,  5. 
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Constructive  delivery  may  be  presumed  from  the  nature  of 
the  writing,  if  intended  to  have  the  effect  of  a  release.  Wil- 
liamson V.  McOitunis,  11  B.  M.  75. 

Where  there  is  a  debiium  in  presenti  *'a  release  of  all 
actions  or  demands"  discharges  it,  though  the  money  be  not 
payable  as  money  to  be  paid  at  a  future  day  by  bond,  cove- 
nant, or  contract.    Arnold  v.  Park,  8  Bush,  6. 

A  release  which  is  not  accepted  has  no  effect.  BtLck  v. 
Sanders,  1  Dana,  189. 

A.  recovered  judgment  against  B.  in  her  favor  individually 
for  two  sums,  and  also  in  her  favor  as  guardian  for  two  debts; 
other  creditors  of  B.  were  also  adjudged  certain  sums  in  the 
same  judgment.  The  debts  were  liens  on  land  which  was 
ordered  sold  to  pay  the  debts  in  the  order  named  in  the 
judgment.  At  the  sale  A.  purchased  the  land,  and  B.  exceptedi 
to  the  sale  on  the  ground  of  inadequacy  of  price.  The  excep- 
tions were  overruled,  but  upon  condition  that  A.  *' release  the 
balance  of  the  judgment"  against  B.  not  satisfied  by  the  pro- 
ceeds of  the  sale;  which  A.  did  in  open  court.  Held,  under 
all  the  circumstances,  that  the  release  will  be  construed  to 
embrace  only  A.'s  individual  judgment,  and  not  that  as 
guardian.     Origsby  v.  Hart,  13  R.  920. 

Where  a  servant,  on  being  injured,  signs  a  receipt  com- 
promising his  claim  against  his  employer  for  damages,  on  rep- 
resentations that  he  is  entitled  to  the  amount  received  as 
''policy  money,"  kept  up  by  the  employer,  it  is  not  binding 
as  a  release  of  damages.  Wisconsin  Steel  Co,  v.  Dixon,  159 
Ky.  488,  167  S.  W.  682. 

A  servant  who  executes  a  release  of  his  claim  for  personal 
injuries  is  bound  thereby  unless  he  was  induced  to  sign  the 
release  through  the  fraud  or  misrepresentations  of  defendant 
or  its  agents.  Lax-Fos  Co.  v.  Boiuiett,  144  Ky.  690,  139  S. 
W.  836. 

The  payment  of  half  a  debt  is  no  consideration  for  a 
release  of  the  other  half.  Cox  v.  Adelsdorf,  51  S.  W.  616,  21 
B.  421. 

While  it  is  true  that  if  several  are  jointly  bound,  and  the 
obligor  releases  one,  all  are  discharged,  yet  if  the  parties — 
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the  instroment  being  considered  as  a  whole  and  in  connection 
with  all  the  circumstances  and  the  relation  of  the  parties — 
can  not  reasonably  be  supposed  to  have  intended  a  release, 
it  will  not  be  so  construed.    Netocomb  v.  Newconib,  6  R.  668. 

When  the  obligee  covenants  never  to  sue  the  obligor,  the 
covenant  will  be  construed  to  be  a  release,  and  may  be  so 
pleaded  to  an  action  brought  upon  the  bond ;  but  if  the  obligee 
covenants  not  to  sue  the  obligor  for  a  certain  time,  the  cove- 
nant does  not  amount  to  a  release  or  defeasance,  nor  can  it 
be  pleaded  as  such,  but  it  is  a  covenant  only  for  the  breach 
of  which  the  obligor  may  bring  this  action.  B^ed's  Executor 
V.  Harrison,  2  Bibb,  447. 

A  settlement  for  injuries  received  by  a  passenger  in  alight- 
ing from  a  street  car,  deliberately  made  and  ratified  by  the 
injured  person  after  full  opportunity  for  consideration,  and 
under  the  adirice  of  counsel  acting  in  good  faith,  can  not  be 
avoided  by  protestations  that  the  injured  person  did  not  under- 
stand that  she  was  making  a  settlement,  but  thought  the  money 
received  by  her  was  a  gratuity.  South  Covington  dk  Cincinnati 
Street  By.  Co.  v.  Wingate's  Admr,,  164  Ky.  250,  115  S.  W. 
345. 

RELEASE  OF  ERRORS.— ^A  judgment  by  consent  is  equal 
to  a  release  of  errors,  and  can  not  be  reversed.  Boner  v. 
Smith,  7  Mon.  380. 

An  agreement  to  waive  all  exceptions  to  a  decree  "as  it 
now  stands"  is  tantamount  to  a  release  of  errors.  March  v. 
Talbott,  1  Dana,  443. 

If  a  judgment  be  confessed  in  the  General  Court,  the 
**  release  of  eri;ors"  which  attends  the  confession,  by  virtue 
of  the  statute  of  1796,  includes  the  errors  of  omitting  to  state 
on  the  record  the  facts  from  which  the  jurisdiction  of  the 
court  resulted.    Tfnplett  v.  Warring,  5  Dana,  448. 

RELEASE  OF  LIEN  ON  RECORD.— The  formal  release 
of  a  lien,  to  be  effective,  must  be  made  in  the  manner  pro- 
vided by  Sec.  498a,  Subsec.  3,  Kentucky  Statutes;  that  is,  it 
must  be  made  on  the  record  book  in  the  county  clerk's  office 
containing  the  instrument,  and  by  the  person  who  shall  appear 
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on  the  record  to  be  the  legal  holder  of  the  note  or  notes  secured 
by  the  lien.  But  the  failure  to  release  the  lien  by  the  stat- 
utory method  did  not  prevent  the  running  of  the  statute  of 
Hmitations  in  this  case.  Phillips  v.  Amett,  Admr.,  164  Ey. 
436,  175  S.  W.  660. 

RELEASE  OF  TORT  FEASOR.-— See  Joint  Toet  Feasors. 

RELEASING  LIABILITY.— Under  Sec.  52,  Ky.  Constitu- • 
tian,  providing  that  ''The  Qeneral  Assembly  shall  have  no 
power  to  release,  extinguish,  or  authorize  the  releasing  or 
extinguishing,  in  whole  or  in  part,  the  indebtedness  or  lia- 
bility of  any  corporation  or  individual  to  this  Commonwealth, 
or  to  any  county  or  municipality  thereof,"  the  County  Court 
has  no  power,  by  way  of  compromise,  to  release  any  part  of 
the  indebtedness  of  a  sheriff  to  the  county.  CommcnweaiUh 
V.  TiU(m,  111  Ky.  341,  63  S.  W.  602,  23  R.  753. 

RELEVANT  FACTS.— ''A  fact,  though  not  in  issue,  is 
relevant  when  it  is  or  probably  may  have  been  the  cause  of 
a  fact  in  issue  or  the  effect  of  it.  Stephen  on  Evidence, 
Art.  9.  Evidence  which  conduces,  though  but  slightly,  to 
prove  a  fact  in  issue  or  to  repel  a  presumption  which  might 
otherwise  arise  favorable  to  the  opposite  party,  is  admissible, 
and  in  case  of  doubt  the  evidence  should  not  be  excluded." 
LwisviOe  By,  Co.  v.  Ellerhorst,  129  Ky.  151,  110  S.  W.  823. 

Pacts  which,  though  not  in  issue,  are  so  connected  with 
the  fact  in  issue  as  to  form  part  of  the  same  transaction,  or 
snbject  matter,  are  deemed  to  be  relevant  to  the  fact  with 
which  they  are  so  connected.  Easton  v.  Chreen  River  Coal  & 
Coke  Co.,  167  Ky.  150,  1'62  S.  W.  807;  Sizemore  v.  Com,, 
158  Ky.  492,  165  S.  W.  669. 

''Pacts,  whether  in  issue  or  not,  are  relevant  to  each  other 
when  one  is,  or  probably  may  be,  or  probably  may  have  been, 
the  cause  of  the  other;  the  effect  of  the  other;  an  effect  of 
the  same  cause;  a  cause  of  the  same  effect;  or  when  the  one 
flbowB  that  the  other  must  or  can  not  have  occurred,  or  prob- 
ably does  or  did  exist,  or  not.*'  AUen  v.  Com.,  134  Ky.  119, 
119  S.  W.  785. 
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RELICTION.— ''Reliction  differs  from  alluvium  in  this; 
that  the  former  term  is  applied  to  land  made  by  the  with- 
drawal of  the  waters  by  which  it  is  covered.  The  withdrawal 
of  the  waters  must  be  slow,  gradual  and  imperceptible.  The 
same  general  rules  apply  to  it  as  to  alLwviwin,  Wilson  v. 
Watson,  144  Ky.  353,  138  S.  W.  283,  35  L.  R.  A.  (N.S.)  227. 

RELIEF.^See,  also,  All  Proper  and  Equttablb  Rsuep; 
General  Relief. 

The  prayer  of  the  vendor's  answer  filed  under  the  old  Code, 
that  "complete  equity  be  done,  and  for  all  proper  relief," 
authorized  a  decree  for  rents  and  profits.  PkUUps  v.  Bobarck, 
4  R.  1003. 

''It  is,  therefore,  necessary  that  every  petition  should 
contain  a  prayer  for  relief.  Bnt  it  would  be  very  tech- 
nical to  rule  that  the  plaintiff  could  not  have  the  relief 
specifically  prayed  for  at  the  conclusion  of  the  last  para- 
graph, when  it  appeared  that  he  was  entitled  to  this  char- 
acter of  relief  on  the  averments  of  the  paragraph  to  which 
no  prayer  was  attached.  The  prayer  for  relief  really  forms 
no  part  of  the  statement  of  the  cause  of  action.  It  is  merely 
a  demand  for  the  relief  to  which  the  pleader  claims  he  is 
entitled  on  the  statement  of  facts  set  out  in  the  body  of  his 
pleading.  If  the  cause  of  action  stated  in  each  paragraph 
was  different,  or  the  character  of  relief  sought  in  each  para- 
graph was  different,  there  would  be  much  reason  for  requir- 
ing the  plaintiff  to  specify  in  each  paragraph  the  kind  of 
relief  sought,  so  that  the  adverse  party  might  be  fully  advised 
of  the  claim  asserted  against  him.  But,  when,  as  in  this 
case,  the  same  kind  of  relief  is  sought  in  each  paragraph,  and 
the  concluding  paragraph  contains  in  formal  and  correct 
phraseology  a  prayer  for  relief,  we  think  this  prayer  should 
be  treated  as  a  prayer  for  relief  under  each  paragraph.  In 
Encyclopedia  of  Pleading  and  Practice,  volume  16,  page  782, 
it  is  said,  supported  by  authority,  that:  'When  a  plaintiff's 
pleading  contains  several  causes  of  action,  it  is  not  necessary 
to  append  a  prayer  for  relief  to  each  one,  nor  is  it  necessary 
or  proper  that  each  count  in  a  complaint  stating  one  cause 
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of  action  should  contain  a  prayer  for  relief.'  "  L.  d  N.  R. 
Co.  V.  Adams,  148  Ky.  513,  147  S.  W.  384. 

**  Under  the  Civil  Code  of  Practice,  Sec.  90,  upon  issue 
joined  in  an  action  in  equity,  the  court  may  grant  any  relief 
that  the  parties  may  show  themselves  entitled  to,  whether  it 
is  specifically  prayed  for  or  not,  if  the  petition  contain  a 
prayer  for  general  relief."  Heckling  v.  Oehring's  Exr.,  100 
S.  W.  824,  30  R.  1198;  Bank  v.  Coke,  20  R.  291;  LiUard  v. 
Brannin,  91  Ky.  511;  Bridgeford  v.  Barbour,  80  Ky.  529; 
Harbison-Waiker  Refractories  Co.  v.  McFarland's  Admr.,  156 
Ky.  44,  160  S.  W.  798. 

Under  a  prayer  for  **all  proper  relief,"  the  court  is  war- 
ranted in  fixing  the  equities  as  shown  hy  the  pleadings  and 
proof.  Ky.  River  Con.  Coal  Co.  v.  Frazier,  161  Ky.  374,  170 
S.  W.  986. 

The  relief  afforded  by  the  judgment  must  conform  to  the 
case  made  out  by  the  pleadings.  CKne  v.  Hatcher,  144  Ky. 
ni,  139  S.  W.  955. 

RELIEF  IN  EQUITY.— The  general  rule  is,  that  relief  wiU 
be  afforded,  in  equity,  in  all  transactions  in  which  influ- 
ence has  been  acquired  and  abused — in  which  confidence 
has  been  reposed  and  betrayed.  The  relief  stands  upon  a 
general  principle  applying  to  all  the  varieties  of  relati<ms  in 
which  dominion  may  be  exercised  by  one  person  over  another. 
Shacklette  v.  Goodall,  151  Ky.  20,  151  S.  W.  23. 

RELIEF    FROM    ITS    COMMON    LAW    LIABILITY.— Sec. 

196,  Constitution,  providing  that  **no  common  carrier  shall  be 
permitted  to  contract  for  relief  from  its  common  law  liability," 
does  not  prohibit  a  carrier  incorporated  in  Kentucky  from 
contracting  in  another  State  for  exemption  from  liability  for 
loss  by  fire,  where  the  goods  shipped  are  in  that  State  and  are 
not  even  to  pass  through  Kentucky.  Tecumseh  Mills  v.  L.  & 
N.  R.  Co.,  108  Ky.  572,  ffl  S.  W.  9,  22  R.  264,  49  L.  R.  A.  557. 

RELIGIOUS  BELIEF.— A  rule  which  excludes  a  witness  in 
a  criminal  case  on  account  of  his  religious  belief,  or  disbelief 
in  any  system  of  religion,  is  in  violation  of  the  Constitution. 
Bush  v.  Corn.,  80  Ky.  244,  3  R.  740. 
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In  the  examination  of  a  witness  in  an  action  against  a 
railroad  for  damages,  it  was  improper  to  question  him  as  to 
his  peculiar  religious  belief.  L.  <fe  N.  B.  Co,  v.  Mayes,  80  S. 
W.  1096,  26  R.  197. 

RELIGIOUS  SOCIETIES.— ''Religious  societies  are  regarded 
by  the  civil  authority  as  other  voluntary  associations,  the 
individual  members  and  separate  bodies  of  which  will  be  held 
to  be  bound  by  the  laws,  usages,  customs,  and  principles, 
which  are  accepted  among  them,  upon  the  assumption  that 
in  becoming  parts  of  such  organizations  they  assented  to  be 
bound  by  those  laws,  usages,  and  customs  as  so  many  stipu- 
lations of  a  contract  between  them.  It  is  only  by  so  regarding 
the  association  of  individuals  or  bodies  for  religious  purposes 
that  the  civil  authority  in  this  country  can  interfere  at  all, 
and  then  it  can  interfere  only  so  far  as  may  be  necessary  to 
decide  upon  and  protect  the  rights  of  property  depending  upon 
the  contract  between  the  parties."  Wallace  v.  Hughes,  131 
Ky.  470,  115  S.  W.  684. 

''A  schism  is  defined  by  lexicographers  to  mean,  'in  a  gen- 
eral sense,  division  or  separation;  but  appropriately,  a  divi- 
sion or  separation  in  a  church  or  denomination  of  Cbristians 
occasioned  by  diversity  of  opinions;  breach  of  unity  among 
people  of  the  same  religious  faith.  ^  And  it  is  used  in  the 
statute  in  connection  with  the  word  'division,'  which  certainly 
imports  no  more  than  a  separation  of  the  society  into  two 
parts  without  any  change  of  faith  or  ulterior  relations.'' 
McKinney  v.  Origgs,  5  Bush,  407. 

RELIGIOUS  WORSHIP.— A  Young  Men's  Christian  Asso- 
ciation, organized  to  end^vor  to  bring  young  men  under  moral 
and  religious  influences,  and  holding  meetings  every  Sunday 
afternoon  in  a  building  owned  by  the  association,  where  a 
service  was  had,  hymns  were  sung,  and  the  Scriptures  were 
read  and  expounded,  actually  used  its  building  for  religious 
worship,  within  the  meaning  of  Ky.  (Constitution,  Sec.  170, 
exempting  property  so  used  from  taxation.  Com.  v.  Young 
Men's  Christian  Assn.,  116  Ky.  711,  76  S.  W.  522,  25  R.  940. 
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RELINQUISHED.— A  conveyance  by  the  terms  of  which 
certain  property  was  'relinquished"  to  the  president  and 
directors  of  a  turnpike  company  '*for  the  use  of  said  com- 
pany" for  turnpike  purposes,  did  not  pass  a  fee  simple  title 
to  the  land,  but  conveyed  an  easement  only.  Mitchell  v. 
Bourbon  County,  76  S.  W.  16,  25  R.  512. 

RELINQUISH  HIS  OFFICE.— In  an  action  for  breach  of 
contract  to  sell  a  physician's  practice  and  relinquish  his  office, 
where  the  physician  did  not  own  his  office,  it  was  proper  to 
instruct  the  jury  that  the  language  of  the  contract:  **  *The 
said  A.  agrees  to  relinquish  his  office  for  the  practice  of  medi- 
cine and  surgery  to  the  said  W.,  party  of  the  second  part,' 
simply  means  that  he  was  to  vacate  said  office  and  leave  the 
same  to  the  use  of  W.  if  he  chose  to  occupy  it;  and  if  the 
jury  believe  from  the  evidence  that  said  A.  was  able,  ready, 
and  willing  to  so  relinquish,  then  the  law  is  for  the  plaintiff, 
and  the  jury  will  so  find";  and  A.  was  not  bound  to  make 
arrangements  with  the  landlord  to  allow  W.  to  use  the  office. 
Wallingford  v.  Aitkins,  72  S.  W.  794,  24  B.  1995. 

REMAIN. — An  indictment  against  a  railroad  company  for 
a  nuisance  alleging  that  it  unlawfully  permitted  its  engines 
to  ''remain"  near  a  street  crossing,  and  allowed  smoke  and 
steam  to  escape  therefrom,  must  also  aver  facts  showing  that 
the  engines  were  allowed  to  so  remain  an  unreasonable  and 
unnecessary  length  of  time.  L,  &  N.  R,  Co.  v.  Com.,  40  S.  W. 
913,  19  R.  455. 

REMAINDER  OF  THE  PRESENT  TERM.— A  pupU  hav- 
ing been  suspended  from  school  for  ''the  remainder  of  the 
present  term,"  which  expired  April  29th,  had  no  right  to 
sue  July  28th  to  require  the  trustees  to  allow  him  to  re-enter 
school,  on  the  theory  that  he  had  been  expelled,  where  an 
inspection  of  the  trustees'  journal  which  was  open  to  their 
inspection  under  the  expr&s  terms  of  5y.  Stats.,  Sec.  4473, 
would  have  shown  suspension  only.  Cross  v.  Trustees  Walton 
Graded  School,  129  Ky.  35,  110  S.  W.  346,  33  R.  472. 

REMAINDERS. — That  expectant  portion  or  residue  of  inter- 
est in  lands,  or  tenenxents  which,  on  the  creation  of  a  particu- 
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lar  estate,  is  at  the  same  time  limited  over  to  another,  who  is 
to  enjoy  it  after  the  determination  of  such  particular  estate. 
A  contingent  remainder  is  one  which  is  limited  to  take  effect 
on  an  event,  or  condition,  which  may  not  happen,  or  be  per- 
formed. A  vested  remainder  is  one  by  which  a  present  interest 
passes  to  the  party,  but  the  right  of  possession  is  postponed 
until  after  the  determination  of  the  particular  estate.  Coch- 
ran's Law  Lexicon.    See,  also,  Perpetuity. 

Vested  Remainders.  A  vested  remainder  is  a  fixed  inter- 
est, to  take  effect  after  a  particular  estate  is  spent.  It  is  an 
actual  estate,  and  may  be  sold  and  the  right  thereto  passed 
to  the  purchaser  by  deed  of  conveyance.  A  contingent  re- 
mainder is  limited,  so  as  to  depend  on  an  event  or  condition 
which  is  dubious  and  uncertain  and  may  never  happen  or  be 
performed,  or  not  until  after  the  determination  of  the  partic- 
ular estate.  (Kent's  Com.,  Vol.  4,  pages  202,  205  and  206.) 
The  fourth  class  of  contingent  remainders,  according  to  the 
subdivisions  of  Mr.  Feame  is  **  where  a  remainder  is  limited 
to  a  person  not  ascertained  or  not  in  being  at  the  time  when 
such  limitation  is  made.'*  Turner  v.  Johnson's  Exrs.,  160 
Ky.  611,  169  S.  W.  988. 

A  vested  remainder  is  one  by  which  present  interest  passes 
to  the  party,  though  to  be  enjoyed  in  future,  and  by  which 
the  estate  is  invariably  fixed  to  a  determinate  person  after 
a  particular  estate  is  spent.    Bowling  v.  Dobyns,  5  Dana,  441. 

A  vested  remainder  is  a  fixed  interest  to  take  effect  after 
a  particular  estate  is  spent.  It  is  an  actual  estate  and  may  be 
sold,  and  the  right  thereto  passed  to  the  purchaser.  Johnson  v. 
Jacob,  11  Bush,  656. 

A  vested  remainder  gives  an  immediate  fixed  right  of  future 
enjoyment.    Jackson  v.  Sublett,  10  B.  M.  472. 

A  vested  remainder  passes  upon  the  death  of  the  remainder- 
man to  his  heirs,  or  to  his  vendee  or  devisee.  Williamson  v. 
Maynard,  162  Ky.  726,  173  S.  W.  -122. 

The  remainder  after  a  life  estate  is  a  vendible  interest, 
however  remote  and  contingent.  Paiton  v.  Harrison,  Taylor, 
1  Ky.  Opin.  304. 
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The  homestead  of  a  deceased  debtor  may  be  sold  for  his 
debts,  subject  to  the  right  of  the  widow  and  infant  children 
to  occupy  it  until  the  youngest  unmarried  child  arrives  at 
age;  and  subject  to  that  right  the  purchaser  at  a  sale  made 
under  a  decree  directing  the  sale  of  **the  remainder"  in  the 
property  acquired  the  homestead,  it  being  manifest  that  was 
the  interest  intended  to  be  sold.  National  Loan  &  B.  Assn.  v. 
Moloney,  60  S.  W.  12,  22  R.  1094. 

Where  a  testator  devised  his  property  equally  to  his  chil- 
dren for  their  natural  lives  '*and  after  their  death  to  their 
children,"  the  grandchildren  took  a  vested  estate  in  remainder, 
and  if  any  of  them  died  childless  and  intestate  his  remainder 
passed  under  the  statute  of  descent  and  distribution;  but 
any  of  them  had  the  right  to  sell  or  devise  his  remainder. 
Jones  V.  Thomasson,  159  Ky.  196,  166  S.  W.  1001, 

A  vested  remainder  may  be  created  in  property  devised 
to  an  executor  for  the  use  and  benefit  of  certain  persons,  if 
the  devise  has  the  other  essentials  necessary  to  create  a  vested 
remainder.  WiUiamson  v.  Maynard,  162  Ky.  726,  173  S.  W. 
122. 

A  devise  to  one  for  life,  and  at  his  death  to  his  children, 
then  living,  and  those  which  may  be  bom  to  him  thereafter, 
creates  a  vested  remainder  at  the  death  of  the  testator,  in 
the  children  then  living,  and  a  vested  remainder  in  each  one 
of  those  bom  thereafter,  as  they  come  into  being.  Williamson  v. 
Maynard,  162  Ky.  726,  173  S.  W.  122. 

Contingent  Remainders.  A  contingent  remainder  is  one 
limited  so  as  to  depend  on  some  event  or  condition,  which 
is  dubious  or  uncertain,  and  which  may  never  happen  or  be 
performed.  Williamson  v.  Maynard,  162  Ky.  726,  173  S. 
W.  122. 

A  contingent  remainder  is  where  the  estate  in  remainder 
is  limited  to  take  effect,  either  to  a  dubious  or  uncertain  per- 
son, or  upon  a  dubious  or  uncertain  event ;  so  that  the  particu- 
lar estate  may  chance  to  be  determined  and  the  remainder 
never  take  effect.    Leppes  v.  Lee,  92  Ky.  16,  13  R.  317. 

A  contingent  remainder  is  such  an  interest  as  may  be 
disposed  of  by  deed  of  assignment  for  the  benefit  of  creditors, 


Digitized  by  VjOOQIC 


REMAINDERS        2894         REMAINDERS 

and  may  be  sold  under  decree  of  court.  White  v.  White,  86 
Ky.  602,  9  R.  757. 

A  contingent  remainder  in  land  is  a  vendible  estate,  and 
in  a  deed  of  assignment  of  ''all  real  and  personal  estate  of 
every  description,"  such  estate  passed  to  the  assignee,  whether 
the  parties  to  the  deed  believed  it  so  passed  or  not.  McAllister 
V.  Ohio  Valley  Banking  &  Truest  Co.,  114  Ky.  540,  71  S.  W. 
509,  24  R.  1307. 

Where  two  contingent  remainders  are  created,  the  one  as  a 
substitute  or  alternate  for  the  other,  the  second  remainder 
vests  only  when  the  first  fails.  Leppes  v.  Lee,  92  Ky.  16, 
13  R.  317. 

A  contingent  remainder  in  land  is  a  vendible  estate  and 
may  be  mortgaged  or  conveyed  by  the  contingent  remainder- 
man, and  may  also  be  subjected  in  an  equitable  action  to  the 
payment  of  an  unsatisfied  judgment  against  him.  People's 
Trust  Co.  V.  Deweese,  143  Ky.  730,  137  S.  W.  201. 

A  devise  to  one  for  life,  and  at  his  death  to  his  heirs,  creates 
a  contingent  remainder  in  the  heirs,  because  one  can  not  have 
heirs  until  he  is  dead,  and  it  is  uncertain  who  his  heirs  may 
be.     WiJliamson  v.  Maynard,  162  Ky.  726,  173  S.  W.  122. 

Under  Gen.  Stats.,  Chap.  63,  Art.  6,  Sec.  1,  providing  that 
**  Remainder  and  contingent  interests  in  real  estate  may  be 
sold  upon  petition  of  any  person  having  a  present  or  vested 
interest,  all  persons  in  being  having  any  interest  in  such 
estate  being  made  parties  to  the  action,"  such  interests  belong- 
ing in  whole  or  in  part  to  infants  may  be  sold  in  a  suit  brought 
by  the  infants  through  their  guardian.  Scheirich  v.  MaacweU, 
89  S.  W.  4,  28  R.  173. 

The  statute  is  broad  enough  to  include  contingent  remuinders 
in  fee,  as  well  as  defeasible  fees.    Id. 

Where  a  testator  devised  property  in  trust  to  his  son  for 
the  support  of  his  son  and  family  during  the  life  of  his  son, 
and  after  his  death  **to  descend  to  his  heirs  per  stirpes,' ' 
each  of  the  children  of  the  son  took  a  contingent  remainder 
in  the  land.  If  any  of  them  died  childless  before  the  son, 
his  interest  lapsed,  but  the  interest  of  those  who  survived  the 
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atm  became  vested  on  the  death  of  the  son.  Bwnk  of  Taylors- 
viUe  V.  VcMdyke,  159  Ky.  201,  166  S.  W.  1024. 

A  contingent  remainder  is  a  vendible  estate  and  may  be 
itold  and  conveyed  by  the  contingent  remainderman  or  sub- 
jected to  his  debt%  but  the  vendee  or  purchaser  takes  subject 
to  the  contingency  of  the  remainderman  surviving  the  life 
tenant.  If  he  survives,  all  his  interest  passes  to  the  vendee 
or  purchaser;  but  if  he  dies  before  the  life  tenant,  the  vendee 
or  purchaser  takes  nothing.  Btmk  of  TcpylorsviUe  v.  Vanduke, 
159-  Ky.  201,  166  S.  W.  1024. 

The  rule  in  regard  to  executory  devises  is  different  from 
that  in  regard  to  contingent  remainders;  executory  devises, 
whether  certain  or  contingent  can  not  be  barred  by  any  mode 
of  conveyance  or  other  act  affecting  the  particular  estate. 
May  V.  HiU,  5  Litt  309. 

Limitation  to  heirs  of  one  in  existence,  if  it  have  the  other 
qualities  of  a  remainder,  must  be  a  contingent  remainder. 
WaUamsm  v.  Williamson',  18  B.  Mon.  368. 

It  is  not  the  uncertainty  of  ever  taking  effect  in  possession 
that  makes  a  remainder  contingent.  Bowling  v.  Dobyns,  5 
Ihina,  442. 

A  contingent  remainder  is  limited  so  as  to  depend  on  an 
event  or  condition  which  is  dubious  and  uncertain,  and  may 
never  happen  or  be  performed,  or  until  after  the  termination 
of  the  particular  estate.    Johnson  v.  Jacob,  11  Bush,  656. 

Any  thing  which  tends  to  destroy  or  bar  the  particular 
estate  destroys  or  affects  the  remainder.  May  v.  Hill,  5  Litt. 
309;  Johnson  v.  Jacob,  11  Bush,  660. 

Vested  and  Contingent  Remainders  Distinguished.  ''The 
present  capacity  of  taking  effect  in  possession,  if  the  posses- 
sion were  to  become  vacant,  and  not  the  certainty  that  the 
I>06seflsion  will  become  vacant,  before  the  estate  limited  in 
remainder  determines,  universally  distinguishes  a  vested  re- 
mainder from  one  that  is  contingent."  Chitty's  Blackstone, 
voL  2,  page  169,  note  10.  Walter  v.  (frutcher,  15  B.  M.  10; 
Slote  V.  Reiss,  153  Ky.  30,  154  S.  W.  405;  Moore's  Admr.  v. 
Sleet,  113  Ky.  600,  68  S.  W.  642,  24  B.  426;  Williamson  v. 
Maynard,  162  Ky.  726,  173  S.  W.  122;  WeU  v.  Kifig,  104  S. 


Digitized  by  VjOOQIC 


REMAINDERS        2896         REMAINDERS 

W.  380,  31  R.  1010;  Hackney  v.  Tucker,  121  S.  W.  417; 
Bailey  v.  MUam,  9  B.  409;  Bowling  v.  Dobyns,  5  Dana,  442; 
Williamson  v.  WUliamson,  18  B.  M.  368. 

It  is  not  the  uncertainty  of  enjoyment  in  the  future,  but 
the  uncertainty  of  the  right  to  that  enjoyment  which  marks 
the  distinction  between  a  vested  and  contingent  interest. 
Kent's  Commentaries,  vol.  4,  p.  206.  Mercantile  Bank  of  New 
York  V.  BaUard's  Assignee,  83  Ky.  461,  7  B.  478,  4  Am.  St 
Bep.  160;  Slate  v.  Beiss,  153  Ky.  30,  154  S.  W.  405;  Hackney 
4.  Tucker,  121  S.  W.  417;  WeU  v.  King,  104  S.  W.  380,  31 
B.  1010. 

The  distinction  between  a  vested  and  contingent  remainder 
is,  that  in  the  former  the  interest  must  vest  immediately, 
but  the  right  to  the  enjoyment  of  the  property  is  made  to 
depend  on  some  future  event;  in  the  latter,  the  interest  does 
not  vest  immediately,  but  is  made  to  depend  upon  some  uncer- 
tain future  event.  Bamk  of  Taylorsville  v.  Vandyke,  159  Ky. 
201,  166  S.  W.  1024;  Jailette  v.  Bell,  110  S.  W.  298,  33  B.  159. 

The  mere  fact  that  an  estate  is  to  take  effect  and  be  enjoyed 
after  the  termination  of  an  intervening  estate  will  not  prevent 
both  estates  from  being  vested  at  the  same  moment.  Mer- 
cantile Bank  v.  Ballard's  Assignee,  83  Ky.  481,  7  B.  476, 
4  Am.  St.  Bep.  160;  Stote  v.  Reiss,  153  Ky.  30,  154  S.  W.  405; 
Hackney  v.  Tucker,  121  S.  W.  417;  WeU  v.  King,  104  S.  W. 
380,  31  B.  1010. 

An  estate  in  remainder  can  not  be  created  to  take  effect 
beyond  the  end  of  a  life  or  lives  in  being  and  twenty-one  years 
and  ten  years  thereafter,  the  remainder  being  void  if  there 
is  any  uncertainty  or  doubt  that  it  will  vest  during  that  period. 
U.  8.  Fidelity  &  Guar.  Co.  v.  Douglas'  Trustee,  134  Ky.  374, 
120  S.  W.  328. 

The  law  favors  that  construction  of  an  instrument  which 
results  in  a  vested  remainder  rather  than  a  contingent 
remainder,  if  such  a  construction  can  be  applied  without  doing 
violence  to  the  language  of  the  instrument.  Tawner  v.  EUis, 
127  S.  W.  995. 
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The  tendency  of  the  more  recent  decisions  is  clearly  in  favor 
of  holding  an  estate  in  remainder  vested  where  that  can  be 
fairly  done  without  too  great  violence  to  the  language  used. 
Eackney  v.  Tucker,  121  S.  W.  417. 

Although  the  rule  in  Shelley's  case  has  been  abolished  by 
statute  (Gen.  Stats.,  Chap.  63,  Art.  1,  Sec.  10),  the  common- 
law  doctrine  of  reversions  still  prevails  here.  The  rule  in 
Shelley's  case  (^crates  only  on  remainders  and  not  on  rever- 
sions.   Alexander  v.  DeKermel,  81  Ky.  345,  5  B.  382. 

Remainder  in  Personalty.  A  remainder  interest  in  person- 
alty contingent  on  the  death  of  the  life  tenant  without  issue, 
the  death  of  the  remainderman's  mother  without  issue,  and  the 
survivorship  of  the  life  tenant,  is  not  assignable,  either  at 
common  law  or  under  Ey.  Stats.,  'Sec.  2341,  making  all  inter- 
ests in  land  subject  to  conveyance,  as  that  section  applies 
only  to  realty.  Stcllcup  v.  Cronley,  117  Ky.  547,  78  S.  W. 
441,  25  R.  1676. 

M«my  of  the  paragraphs  under  this  title  are  taken,  by  per- 
mission, from  Digest  Kentucky  Reports   (Morton  &  Co.). 

REMAINDERMEN.— Ky.  State.,  Sees.  2328  and  2329,  author- 
izing remaindermen  to  recover  damages  against  life  tenants  for 
waste,  have  never  been  construed  as  applying  to  contingent 
remainders.    Taylor  v.  Harvey,  100  S.  W.  258,  30  R.  1045. 

REMAINS  UNPAID.— Where  in  a  contractor's  bond  the 
obligee  is  required  to  withhold  payments  from  the  contractor, 
and  to  notify  the  obligor,  after  he  has  notice  or  knowledge 
of  the  fact  that  any  claim  for  labor  performed  or  for  materials 
or  supplies  furnished  the  contractor  ''remains  unpaid,''  the 
words  "remains  unpaid"  apply  only  to  claims  where  payment 
has  been  demanded  and  either  refused  or  neglected  for  an 
unreasonable  length  of  time.  National  Surety  Co,  v.  Price, 
162  Ky.  632,  172  S.  W.  1072. 

REMARRIAGE ITnder  Ey.  Stats.,  Sec.   1707,  giving  the 

widow  the  use  of  the  homestead  ''so  long  as  she  occupies  the 
same,"  her  right  terminates  on  her  remarriage,  after  her 
husband's  death,  and  permanent  removal  from  the  homestead. 
Boggess  v.  Johnson,  158  Ky.  418,  165  S.  W.  413. 
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REMEDIAL  STATUTE. — ^A  remedial  statute  is  to  have  a 
liberal  construction.  City  of  Covington  v.  Bussart,  149  Ky.  286, 
148  S.  W.  68. 

REMEDY. — ^When  the  chancellor  undertakes  to  supply  a 
remedy,  because  the  law  has  none,  he  should  give  one  commen- 
surate with  the  exigencies  of  the  case.  When  the  chancellor 
finds  a  party  with  a  legal  right,  but  without  a  remedy  to 
enforce  it,  he  should  furnish  an  adequate  remedy.  Praiher  v. 
Davis,  13  Bush,  372. 

"  'In  vain  would  rights  be  declared,  in  vain  directed  to  be 
observed,  if  there  were  no  method  of  recovering  and  asserting 
them,  when  wrongfully  withheld  or  invaded.'  This  he  adds, 
'is  what  we  mean  properly,  when  we  speak  of  the  protection 
of  the  laws.'  1  Blackstone's  Commentaries,  63  to  56."  Blair  v. 
WUUams,  4  Litt.  39. 

"Hence  it  is  that  we  are  told,  that  it  is  a  general  and 
indisputable  rule,  that,  'where  there  is  a  legal  right,  there  is 
also  a  legal  remedy,  by  suit  or  action  at  law,  whenever  that 
right  is  invaded,'  and  that  'the  want  of  right  and  the  want  of 
remedy  is  the  same  thing.'  1  Bl.  Com.  28;  1  Bac.  Ab.,  title, 
Action  in  General,  letter  B."    Lapsley  v.  Brashears,  4  Litt.  59. 

The  remedy  included  in  an  obligation  can  not  be  so  altered 
as  to  impair  the  obligation.  If  the  remedy  is  preserved  as  it 
was  when  the  contract  was  made,  legislative  requirements,  when 
reasonable,  fixing  a  time  for  invoking  its  enforcement  or  desig- 
nating the  forms  by  which  it  may  be  enforced,  are  valid. 
Collins  V.  Cottins,  79  Ky.  88,  1  R.  323. 

Generally  when  a  remedy  is  given  for  an  injury  in  a  par- 
ticular action  by  a  mode  of  proceeding  in  a  particular  court, 
it  is  a  virtual  exclusion  of  all  other  modes  in  any  other  court. 
Howard  v.  K.  <fe  L.  M.  Ins,  Co.,  13  B.  M.  285;  Johnston  v. 
Louisville,  11  Bush,  533 ;  Russell  v.  M.  H.  C.  &  C.  T.  P.  iJ.  Co., 
13  Bush,  307. 

REMEMBER. — On  a  bill  filed  charging  usury,  an  answer 
that  the  defendant  does  not  remember  the  terms  upon  which 
the  money  was  lent  will  be  considered  evasive  and  tantamount 
to  an  admission  of  usury.     Lewis  v.  Stafford,  4  Bibb,  319*; 
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Scott  V.  Hume,  Litt.  Sel.  Cas.  379;  Lawless  v.  Blakey,  4  Hon. 
488;  Sallee  v.  Duncan,  7  Mon.  883. 

REMITTITUR.— See,  also,  title,  New  Trial,  in  this  book. 

When  the  amount  allowed  for  compensatory  and  exemplary 
damages  is  separately  stated,  and  the  Court  of  Appeals  is  of 
the  opinion  that  exemplary  damages  should  not  be  awarded, 
it  may  direct  this  item  of  damage  to  be  remitted,  and  direct  a 
judgment  to  be  entered  for  the  amount  allowed  as  compensation. 
L.  &  N.  R.  Co.  V.  Scott,  141  Ky.  538,  133  S.  W.  800,  34  L.  R.  A. 
(N.S.)  206. 

REMOVAL. — ^A  charge  of  removing  from  the  State,  without 
the  averment  that  the  defendant  is  about  to  remove  his  property 
or  a  material  part  thereof,  out  of  the  State,  not  leaving  enough 
to  satisfy  the  demand  sued  for,  is  insufScient.  Clarke  v. 
Seatony  18  B.  M.  230. 

Under  the  Act  of  1838  the  removal  of  property  by  a  citizen 
is  not  ground  for  attachment,  unless  it  is  with  a  fraudulent 
intent,  or  with  the  effect  of  hindering,  delaying,  or  defrauding 
creditors  in  collecting  their  debts.  Montgomery  v.  Tilley,  1 
B.  IL  156. 

The  temporary  removal  of  a  citizen  of  part  of  his  property 
without  such  intent  or  effect  will  not  authorize  the  attach- 
ment.   Id. 

Sec.  2060,  Ky.  Stats.,  providing  that  health  ofiScers  for  cities, 
towns,  and  counties  ''may  be  removed  at  any  time  by  the  local 
boards  appointing  them,"  gives  the  power  of  removal  at 
pleasure  or  discretion;  and  a  city  ordinance  fixing  the  term  of 
the  health  officer  at  two  years  is  ultra  vires.  Biff  v.  Tinley, 
103  Ky.  631,  45  S.  W.  1046,  20  R.  281. 

The  rpmoval  by  a  land  owner  of  a  panel  of  that  part  of  a 
partition  fence  erected  by  him  on  his  own  land  so  as  to  detach 
it  from  that  part  of  the  fence  erected  by  the  adjoining  land 
owner  is  a  removal  of  the  fence  in  contemplation  of  the  statute. 
Clemmons  v.  Grew,  102  Ky.  499,  43  S.  W.  738,  19  B.  1544. 

REMOVED  AT  THE  PLEASURE.— The  words  **  removed 
at  the  pleasure  of  the  city  council"  have  a  well-defined  legal 
meaning.    The  right  to  remove  at  pleasure  is  an  entirely  dif- 


Digitized  by  VjOOQIC 


RENDER  HIMSELF    2900     RENEWAL  NOTE 

ferent  thing  from  the  right  to  remove  for  cause.     Londoi%  v. 
City  of  Franklin,  118  Ky.  108. 

RENDER  HIMSELF  IN  EXECUTION.— The  conditions  of  a 
bail  bond  given  in  a  prosecution  for  a  misdemeanor,  wherein  the 
surety  recites  that  his  principal  *'if  convicted,  shall  render 
himself  in  execution  thereof  are  not  fulfilled  by  the  appearance 
and  conviction  of  the  principal;  and  although  the  court  may 
have  allowed  the  accused  to  go  from  custody  for  the  purpose 
of  obtaining  the  amount  of  the  fine  imposed,  the  surety  will 
be  held  liable  upon  his  disappearance  without  making  payment. 
Com.  V.  Turpin,  98  Ky.  9,  32  S.  W.  133,  17  R.  546. 

RENDER  HIMSELF  OBEDIENT.— An  undertaking  ''that 
defendant  will  render  himself  obedient  to  the  orders  and  process 
of  the  court"  is  equivalent  to  ''that  he  shall  at  all  times  render 
himself  amenable."    Miller  v.  Com,,  1  Duv.  15. 

RENDITION  OF  JUDGMENT.— See  Judgment. 

RENEWAL. — ^A  provision  in  a  lease  giving  the  tenant  the 
privilege  of  renewing  it,  is  to  be  distinguished  from  a  provision 
giving  him  the  privilege  of  a  longer  term,  and  to  exercise  his 
option,  he  must  renew  the  lease  as  provided  in  the  instrument. 
Grant  v.  Collins,  157  Ky.  3&,  162  S.  W.  539. 

"The  fact  that  it  was  customary  for  defendant's  agent  to 
renew  plaintiff's  policies,  and  to  wait  several  months  before 
collecting  the  premiums  was  admissible  only  on  the  question  of 
waiver  of  prepayment  of  premiums.  Baldwvn  v.  Phoenix  Ins. 
Co.,  107  Ky.  456.  A  mere  custom  to  renew  will  not  of  itself 
bind  the  company.  There  must  be  a  contract  to  renew." 
Gresham  v.  Norwich  Union  Fire  Ins.  Society,  157  Ky.  402,  163 
S.  W.  214. 

RENEWAL  NOTE. — ^A  note  executed  in  renewal  of  another 
note  given  when  the  debt  was  created  was  not  the  creation  of  a 
new  debt,  as  the  debt  was  created  when  the  original  note  was 
executed,  and  the  renewal  did  not  extinguish  this  original 
indebtedness.  Whitaker  v.  First  National  Bank,  163  Ky.  623, 
174  S.  W.  47. 
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Renewal  of  a  note  is  not  a  satisfaction  of  a  debt,  but  only 
a  change  of  the  evidence  of  it.  Pryor  v.  Smith,  4  Bush,  382; 
Kibbey  v.  Janes,  7  Bush,  244. 

The  renewal  of  a  note  tainted  with  usury  is  not  a  payment 
of  the  usury,  and  the  statute  of  limitations  as  to  it  does  not 
then  begin  to  run.    Rudd  v.  Planters  Bank  of  Ky,,  78  Ky.  513. 

The  mere  renewal  of  a  note  is  not  the  payment  of  the  debt 
so  as  to  affect  the  mortgage  lien  as  security  for  its  payment. 
Stein  V.  Orotenkemper,  4  R.  888,  12  Ky.  Opin.  39. 

Renewal  of  note  by  same  parties  is  merely  change  of  the 
evidence  of  indebtedness,  and  does  not  extinguish  it  or  affect 
in  any  way  a  pledge  to  secure  it.  Bank  of  America  v.  McNeil, 
10  Bush,  56. 

The  renewal  by  the  same  parties  of  a  note  given  for  a 
gamUing  debt  does  not  purge  the  note  of  infirmity.  Campbell 
County  Bamk  v.  Schmitt,  143  Ky.  421,  136  S.  W.  625. 

RENT. — ^''The  word  'rent*  is  variously  defined  as:  *The 
profit  or  return,  reserved,  payable  periodically,  but  not  neces- 
sarily immediately,  if  it  issues  from  period  to  period,  during 
the  whole  continuance  of  the  grantee's  estate,  whether  from 
year  to  year,  or  from  month  to  month,  etc.  This  will  constitute 
the  reservation  a  rent.'    2  Blackstone,  41. 

**  'A  certain  profit  issuing  yearly  out  of  lands  and  tenements 
corporeal.'    Black's  Law  Dictionary,  p.  1022. 

"  'The  compensation,  either  in  money,  profits,  chattels  or 
labor,  received  by  the  owner  of  the  soil  from  the  occupant 
thereof.'  Shartenberg  <fe  Robinson  v.  EUbey,  27  R.  I.  414,  62 
Atl.  979,  3  Kent.  Com.  460. 

'*  'A  rent  is  a  right  to  a  certain  profit  issuing  annually,  or 
periodically,  out  of  lands  and  tenements,  corporeal,  the  use  of 
them,  and  for  furniture,  in  retribution  for  the  land  that  passes.' 
20  Am.  &  Eng.  Ency.  of  liaw,  1st  Ed.,  p.  1035. 

'*  'The  profit  out  of  lands  and  tenements.'    34  Cyc.  1333. 

*'  'A  sum  stipulated  to  be  paid  for  the  use  and  enjoyment  of 
land.'  In  re  Roth  dt  Appel,  181  Fed.  667,  104  C.  C.  A.  649,  31 
L.  R.  A.  (N.8.)  270. 
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'*  *The  consideration  paid  for  the  use  of  land/  Brooks  v. 
Cook,  38  Southern,  641,  141  Ala.  499. 

**  'Something  given  by  way  of  compensation  to  the  lessor 
for  the  right  to  make  use  of  the  land  demised.'  National 
Subway  Co.  v.  City  of  8t.  Louis,  169  Mo.  319,  69  S.  W.  290." 
Saulsberry  v.  Saulsberry,  162  Ky.  486,  172  S.  W.  939. 

Where  a  grantor  conveyed  land  to  his  sons,  and  provided 
that  his  wife  should  **  receive  one-half  of  all  rents  from  oflf 
the  place,  from  all  resources  whatsoever,''  this  provision  held 
to  include  royalties  from  mines.  Saulsberry  v.  Saulsberry,  162 
Ky.  486,  172  S.  W.  9S2. 

One  who  rents  a  hoisting  engine  to  a  contractor  for  use  in 
construction  of  a  sewer  is  not  entitled  to  a  mechanic's  lien  under 
the  statute  for  the  rent  of  the  engine.  Henry  Bickd  Co.  v. 
National  Surety  Co.,  156  Ky.  €96,  161  S.  W.  1113. 

A  writing  purporting  to  rent  a  piano  at  a  reasonable  rate, 
with  privilege  to  the  renter  of  purchasing  at  a  fixed  price,  will 
be  regarded  as  a  renting.  Where  the  rent  is  exorbitant  the 
writing  might  be  treated  as  evidencing  a  sale.  Da/nerzac  v. 
Wurlitzer,  1  R.  359,  10  Ky.  Opin.  833. 

Storage  accounts  not  income  or  rent.  Storage  accounts  that 
are  assessable  at  the  assessing  period  are  accrued  and  not 
accruing  accounts;  and  it  is  the  earned  and  accrued  charge  that 
is  the  subject  of  assessment  and  not  the  storage  that  may  be 
earned  in  any  succeeding  year.  Com.  v.  Ky.  D.  &  W.  Co.,  143 
Ky.  315,  136  S.  W.  1032. 

A  covenant  that  the  rent  of  a  house  is  $200  means  $200 
annual  rent.    Moore  v.  Humphreys,  2  J.  J.  M.  55. 

Under  a  bequest  by  testator  to  his  wife  of  **a  sum  equivalent 
to  the  rent  of  the  land  derived  by  her  from  her  father's  estate, 
and  which  I  have  used  since  it  became  her  property,"  the 
widow  is  entitled  to  a  sum  equivalent  to  the  rental  value  of  the 
land  without  deduction  for  taxes  paid  by  testator  or  cost  of 
improvements  made  by  him,  as  the  rent  belonged  to  the  testator, 
and  there  is  nothing  in  the  will  to  indicate  that  he  intended 
the  bequest  to  be  in  discharge  of  any  supposed  legal  or  moral 
obligation  relative  to  the  rents.  Bu^sh  v.  Couchm^m,  92  Ky.  339, 
13  R.  602. 
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Under  Ky.  Stats.,  Sec.  2136,  providing  that  '*the  wife  shall 
be  entitled  to  one-third  of  the  rents  and  profits  of  her  husband's 
dowable  real  estate,  from  his  death  till  dower  is  assigned,"  the 
widow  is  entitled  to  the  gross  rents  during  that  time,  without 
any  deduction  for  taxes,  insurance,  or  repairs.  Morion's  Exrs. 
V.  Morton,  112  Ky.  706,  66  S.  W.  641,  23  R.  2079. 

A  legatee  who  was  given  ''one-half  of  all  the  rents"  of  a 
store  was  properly  allowed  one-half  of  the  gross  rents,  less  one- 
half  the  cost  of  necessary  repairs.    Mercer  v.  Olass,  15  R.  710. 

Rents  accruing  after  the  death  of  the  owner  go  to  the  heirs 
and  devisees  until  they  are  divested  of  the  title  and  right  to 
X)088es8ion  of  the  land  by  the  judgment  of  the  court.  BaU  v. 
First  Natl.  Bwnk  of  Covington,  80  Ky.  501,  4  R.  400. 

Bond  of  administrator  does  not  cover  rents  received  for  real 
estate  rented  by  him.  Rents  accruing  after  the  intestate's  death 
belong  to  the  heir;  and  the  administrator  having  no  right  to 
control  it,  his  sureties  on  his  bond  are  not  liable  for  such  rents 
-collected  by  him.     Wilson  v,  Vnselty  12  Bush,  216. 

The  word  ''rents"  in  the  bond  of  an  administrator  is  intended 
to  apply  to  and  embrace  only  such  rents  as  at  the  death  of  an 
intestate  passed  to  his  personal  representative  and  not  to  his 
heirs.    Id. 

"The  court  instructs  the  jury  that  the  defendant,  Nettie 
Boltz,  had  the  right  and  power  to  rent  the  said  store  house  to 
plaintiffs,  and  if  the  jury  believe  from  the  evidence  that  plain- 
tiffs and  defendants  agreed  on  the  price  to  be  paid  therefor 
and  the  time  same  was  to  be  occupied  by  plaintiffs,  and  that 
plaintiffs  were  then  in  possession  of  said  store  room,  they  will 
find  for  defendants.  Unless  they  so  believe  they  will  find  for 
plaintiffs."  See  Boltz  v.  Miller,  64  S.  W.  630,  23  R.  991,  in 
which  case  it  is  held  that  the  court  should  indicate  to  the  jury 
in  some  manner  what  it  takes  to  make  a  contract  of  renting. 

An  agreement  purporting  to  be  a  contract  for  the  renting 
of  a  pjano,  wherein  the  price  and  terms  of  payment  are  set 
forth,  and  it  is  further  provided  that  upon  the  failure  of  the 
renter  to  pay  the  rent  at  the  stipulated  times,  that  the  other 
party  shall  have  the  option  of  terminating  the  renting,  etc.,  is 
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held  to  be  a  sale  and  not  a  renting.     Oreer  v.  Church,  MS,  Op- 
See,  also,  Tenants. 

RENTS  AND  PROFITS.— The  grant  or  devise  of  the  rents 
and  profits  of  land  is  equivalent  to  the  grant  of  the  land  itself. 
Baa  V.  Hancock,  82  Ky.  107,  5  R.  883;  Williamson  v.  WUliam^ 
son,  18  B.  M.  383;  Bowles  v.  Winchester,  13  Bush,  1. 

A  devise  of  the  use  and  profits  for  life  is  a  life  estate.  Nelson 
V.  Nelson,  2  R.  63. 

RENTS,  ISSUES  AND  PROFITS.— Where,  by  the  terms  of 
a  mortgage  on  land,  it  ''includes  all  the  rents,  issues  and  profits 
thereof,"  the  right  of  the  mortgagee  to  have  the  rents  and 
profits  thereof  applied  to  the  extinguishment  of  his  debt  as  it 
falls  due  is  as  valid  and  enforeible  as  his  lien  on  the  property. 
Handman  v.  Volk,  99  S.  W.  660,  30  R.  818. 

RENUNCIATION  OF  WILL.— See  Election  to  Take  Under 
OB  Against  Will. 

REPAIR — REPAIRS.— The  cutting  of  an  archway  in  the 
wall  of  a  business  building  to  make  the  property  available  to  a 
tenant  will  be  regarded  as  repairs,  payable  from  the  income  of 
the  property.  Hast  v.  Wilder's  Trustee,  140  Ky.  767,  131  S. 
W.  793. 

Where  a  trust  estate  was  to  be  kept  intact,  the  trustee  being 
required  to  pay,  from  the  income,  taxes,  assessments,  insurance, 
repairs,  and  expenses,  these  items  will  include  insurance,  taxes, 
city  assessments,  counsel  fee,  commissioners'  fees,  abstractors' 
fees,  etc.    Hast  v.  Wilder's  Trustee,  140  Ky.  767,  131  S.  W.  793. 

A  boiler  installed  for  heating  a  dwelling  house  was  material 
for  repairing  the  house,  and  was  also  a  fixture  and  machine 
furnished  for  the  improvement  of  the  property  within  Ky.  Stats., 
Sec.  2463.  Men/ne  v.  American  Radiator  Co.,  150  Ky.  153,  150 
S.  W.  24. 

A  holding  over  by  the  tenant,  constituting  a  renewal  of  the 
lease  by  its  terms,  is  a  renewal  on  the  part  of  the  lessee  of  his 
covenant  to  repair.  HarthiU  v.  Cooke's  Exr,,  43  S.  W.  706, 
19  R.  1524. 


Digitized  by  VjOOQIC 


REPAIR-REPAIRS    2905     REPAIR-REPAIRS 

Under  Sec.  2297,  Ky.  Stats.,  a  tenant,  though  he  has  agreed 
to  leave  the  premises  in  repair,  need  not  restore  buildings  merely 
injured  or  partially  destroyed  by  fire.  Sun  Ins,  Office  v.  Varble, 
103  Ky.  758,  46  S.  W.  486,  20  R.  556,  41  L.  R.  A.  792. 

Independent  of  statute,  the  agreement  of  a  lessee  to  deliver 
the  premises  in  good  repair  at  the  expiration  of  the  lease  does 
not  bind  him  to  restore  the  buildings  if  burned,  where  it  is 
stipulated  that  he  shall  take  insurance  to  a  certain  amount  and 
assign  it  to  the  lessor,  to  be  used  in  restoring  the  buildings  if 
destroyed  by  fire.  Sun  Ins.  Office  v.  Varble,  103  Ky.  758,  46 
S.  W.  486,  20  R.  556,  41  L.  R.  A.  792. 

The  rule  is  that  repairs  made  after  an  accident  may  not  be 
shown  to  prove  that  the  thing  was  not  in  a  good  condition 
before  the  accident.  L.  &  N,  R.  Co.  v.  Morton,  121  Ky.  398; 
L.  &  N.  R.  Co.  V.  Stewart,  131  Ky.  665;  Black  Diamond  Coal 
Co.  V.  Price,  33  R.  384;  Interstate  Coal  Co.  v.  Shelton,  152  Ky. 
92, 153  S.  W.  1. 

Repair  of  Streets  and  Roads.  In  determining  whether  an 
improvement  made  on  a  street  is  a  ''repair"  or  a  "reconstruc- 
tion" thereof,  the  rule  is  this:  If  the  old  skeleton  or  frame- 
work of  the  original  structure  is  retained  and  the  worn  parts 
are  replaced  with  new  material  of  the  same  or  kindred  sort, 
it  comes  within  the  definition  of  ''repair."  If,  on  the  other 
hand,  the  old  structure  is  torn  away  and  a  new  one  erected 
in  place  thereof,  even  though  on  the  same  general  plan,  then 
it  is  a  reconstruction,  and  it  is  immaterial  that  a  part  of  the 
material  taken  out  of  the  old  structure  is  put  into  the  new. 
City  of  Covington  v.  Bullock,  126  Ky.  243,  103  S.  W.  276, 
31  R.  688. 

Replacing  an  old  asphalt  surface  with  a  new  one,  using  the 
same  macadam  base,  is  merely  a  repairing  of  the  street.    Id. 

The  rebuilding  of  a  pavement,  though  done  partly  with  the 
old  material,  constitutes  a  "reconstruction,"  and  not  merely  a 
repair,  of  the  pavement.    Levi  v.  Coyne,  57  S.  W.  790,  22  R.  493. 

"Repair"  means  to  restore  to  a  sound  or  good  state,  after 
decay,  injury,  dilapidation  or  partial  destruction,  as  to  repair 
a  house,  a  wall  or  a  ship.    Levi  v.  Coyne,  57  S.  W.  790. 
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A  contract  which  obligates  the  contractor  to  keep  the  street 
in  repair  for  five  years  contemplates  such  repairs  only  as  are 
made  necessary  by  the  defectiveness  of  the  woris  or  of  the  ma- 
terials, and  not  from  unexpected  causes,  as  fire,  food,  or  earth- 
quake.   Lindsey  v.  Browner,  97  S.  W.  1,  29  R.  1236. 

A  guaranty  by  a  contractor  to  keep  a  street  in  repair  includes 
repairs  made  necessary  by  leakage  of  gas  from  defective  mains 
as  well  as  those  required  by  defects  in  the  work  itself,  and 
especially  is  this  contemplated  when  streets  are  paved  with 
asphaltum,  as  the  evidence  shows  that  among  the  forces  which 
injuriously  affect  asphaltum  streets  is  the  leakage  of  gas  from 
defective  mains.  Baarber  Asphalt  Paving  Co.  v.  City  of  Louis- 
ville,  123  Ky.  687,  97  S.  W.  31,  29  R.  1255,  9  L.  R.  A.  (N.S.) 
154. 

A  contract  for  a  street  improvement  which  requires  the  con- 
tractor to  deposit  bonds  amounting  to  ten  per  cent,  of  the  orig- 
inal contract  price  of  the  work,  to  secure  the  necessary  repairs 
of  the  work  for  five  years,  but  provides  that  **this  guaranty 
shall  not  include  any  repairs  made  necessary  by  any  cause  or 
causes  other  than  defective  work  or  materials  used  in  the  con- 
struction of  the  improvements,"  only  provides  for  repairs  made 
necessary  fcy  defective  work  or  materials,  and  therefore  the 
assessment  of  the  entire  cost  upon  the  property  owners  does  not 
burden  them  with  an  expense  which  should  be  borne  by  the  city. 
City  of  Louisville  v.  Mehler,  108  Ky.  436,  56  S.  W.  712,  22 
R.  62. 

The  requirement  in  an  ordinance  for  improving  a  street  that 
*'the  pavement  and  material  composing  the  same  shall  be  kept 
in  good  repair  for  five  years  from  the  completion  and  accept- 
ance by  the  general  council"  only  binds  the  contractor  to  remedy 
the  defects  in  the  work  as  they  may  develop,  and  does  not 
compel  him  to  keep  the  street  in  repair.  OosneU  v.  City  of 
Louisville,  14  R.  719. 

Power  to  '* repair"  roads  in  Ky.  Stats.,  Sec.  4306,  is  power 
to  *' reconstruct."    Hanlon  v.  Cleary,  142  Ky.  49. 

Evidence  of  repairs  after  accident,  see  Subsequent  Repairs. 

REPAIR  SHOPS. — Where  repair  shops  are  already  in  use 
as  an  instrumentality  of  interstate  commerce,  but  have  become 
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inadequate  for  the  purpose  for  which  they  were  used,  and  an 
extension  thereof  was  being;  constructed,  and  the  construction 
had  so  far  proceeded  that  it  was  being  made  use  of  as  a  store- 
house for  engines  in  connection  with  the  original  shops,  the 
extension  was  in  use  as  an  instrumentality  of  interstate  com- 
merce. Thompson  v.  C,  N.  0.  <fe  T,  P.  B.  Co.,  165  Ky.  257, 
176  S.  W  1006. 

The  building  of  an  extension  to  repair  shops  already  in  use 
as  an  instrumentality  of  interstate  commerce  which  is  designed 
to  make  the  original  shops  more  effective  as  such  an  instru- 
mentality is  a  work  in  aid  and  furtherance  of  interstate  com- 
merce from  its  beginning.    Id. 

REPAIRS  AND  EXPENSES.— A  corporation  owning  a  rail- 
road bridge  contracted  to  allow  certain  railroad  companies  to 
use  the  bridge  in  consideration  of,  among  other  things,  the  pay- 
ment by  the  railroad  companies  for  all  necessary  repairs  and 
expenses  of  maintaining  the  bridge.  Many  years  after  the  con- 
tract was  made,  increasing  trafBc  in  a  canal  crossed  by  the  bridge, 
and  regulations  of  the  War  Department,  required  the  construe-; 
tion  of  a  new  draw  span  and  fender  piers^  which  could  not  have 
been  required  by  any  conditions  existing  or  in  the  contemplation 
of  the  parties  when  the  contract  was  made.  Held,  that  the  draw 
spcm  and  piers  were  not  -improvements  for  which  the  railroad 
companies  were  liable  under  the  contract.  Pittsbyrgh,  C,  C. 
&  St.  L.  By,  Co.  V.  Dodd,  115  Ky.  176,  72  S.  W.  822,  74  S.  W. 
1096,  24  R.  2057. 

REPAIRING.— Under  the  common  school  law  of  1888,  which 
provides  for  the  imposition  of  a  tax  where  any  schoolhouse  ''has 
been  condemned  and  needs  repairing,*'  the  word  ** repairing" 
means  restoring  or  renewing  to  any  extent,  even  to  rebuilding. 
Trustees,  etc.,  v.  L.  <&  N.  B.  Co.,  16  R.  880. 

REPARATION.— The  word  ''reparation''  was  evidently  used 
in  the  two  sections  (Ky.  Stats.,  Sees.  4  and  5)  as  the  equivalent 
of  compensatory  damages,  which  are  **  those  allowed  as  a  recom- 
pense for  the  injury  actually  received."  H (Anderson's  Admr. 
V.  Ky.  Cent.  By.  Co.,  86  Ky.  393. 

Reparation  for  damage  by  reason  of  unreasonable  interstate 
freight  rates  may  be  sought  either  before  the  Interstate  Com- 
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merce  Commiflsion  or  before  the  courts.  The  finding  of  repara- 
tion hy  the  Interstate  Commerce  Commission  for  unreasonable 
rates  on  interstate  shipments  is  merely  a  recommendation,  for 
it  can  not  compel  payment,  and  its  orders  in  this  respect  are 
only  prima  facie  correct.  L.  <fe  N.  B.  Co.  v.  Ohio  Valley  Tie  Co., 
161  Ky.  212,  170  S.  W.  633. 

Sec.  829,  Ey.  Stats.,  authorizes  the  Kentucky  Railroad  Com- 
mission to  render  an  award  of  reparation,  requiring  a  carrier 
to  make  restitution  to  a  shipper  of  any  sum  collected  by  the 
carrier  in  excess  of  a  reasonable  rate.  /.  C.  B.  Co.  v.  Paducah 
Brewery  Co.,  157  Ky.  357,  163  S.  W.  239. 

REPEAL.— It  is  provided  in  Ky.  Stats.,  Sec.  464,  that  ''When 
a  law  which  may  have  repealed  another  shall  be  repealed,  the 
previous  law  shall  not  be  revived  unless  the  law  repealing  it  be 
passed  during  the  same  session  of  the  General  Assembly." 

If  a  subsequent  statute  requires  the  same,  and  also  more  than 
a  former  statute  had  made  suflBcient,  this  is  in  effect  a  repeal 
of  so  much  of  the  former  statute  as  declares  the  sufSciency  of 
what  it  prescribes.  Adams  Express  Co.  v.  Crigler  <fe  Crigler 
Co.,  161  Ky.  89, 170  S.  W.  542. 

Subject  to  the  exception  that  contract  rights  can  not  be 
impaired,  there  is  no  statute  that  can  not  be  repealed,  and  there 
is  no  such  thing  as  an  irrepealable  legislative  act.  Com.  v. 
Ewald  Iron  Co.,  153  Ky.  116,  154  S.  W.  931. 

Under  Sec.  464,  Ky.  Stats.,  when  a  law  which  repealed  an- 
other law  is  repealed,  the  previous  law  is  not  thereby  revived. 
Bice  V.  Com.,  61  S.  W.  473,  22  R.  1793. 

Under  a  charter  providing  for  taxation  on  all  property  * 'sub- 
ject to  taxation  for  State  and  county  purposes"  the  State  law 
in  force  when  the  assessment  is  made  governs.  The  rule  that 
the  repeal  or  alteration  of  a  statute  which  has  been  adopted 
as  a  part  of  another  statute  does  not  affect  the  statute  of  which 
it  has  thus  been  made  a  part,  has  no  application.  Anderson  v. 
City  of  May  field,  93  Ky.  230, 14  R.  370. 

It  is  an  elementary  rule  of  construction  that  repeals  by  impli- 
cation are  not  to  be  favored;  and  this  is  especially  true  where 
a  statute  has  been  given  a  well-settled  meaning  by  repeated 
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adjudications  of  a  court  of  last  resort.  Hall  v.  Smith-MoKerir 
ney  Co.,  162  Ky.  159,  172  S.  W.  125. 

No  role  of  law  is  better  settled  than  that  repeals  by  implica- 
tion are  not  favored  by  the  courts,  and  that  no  statute  will  be 
construed  as  repealing  a  prior  statute  unless  it  be  so  clearly 
repugnant  thereto  as  to  admit  of  no  other  reasonable  construc- 
tion. Commonwealth  v.  Petri,  122  Ky.  26;  City  of  Henderson 
V.  CormeU,  156  Ky.  730,  161  S.  W.  1121. 

Sec,  119  of  the  Code  provides  how  a  private  statute  may  be 
pleaded,  and  in  view  of  this  provision  a  stipulation  that  the 
charter  of  the  gas  company  has  not  been  repealed  or  amended 
must  be  taken  as  meaning  that  no  special  or  private  act  to  this 
effect  has  been  enacted  by  the  Legislature.  City  of  LovisviUe 
V.  Vredand,  140  Ky.  400,  131  S.  W.  1»5. 

If  a  later  statute  covers  the  same  subject  as  a  former  one, 
and  repeals  all  acts  and  parts  of  acts,  which  come  within  its 
purview,  it  repeals  all  acts  in  relation  to  cases,  which  are 
provided  for  by  the  repealing  act.  If  a  statute  manifestly 
intends  to  regulate  the  whole  subject  to  which  it  relates,  it 
supersedes  and  repeals  all  former  acts,  so  far  as  it  differs  from 
them  in  its  prescriptions.    Head  v.  Com.,  165  Ky.  604. 

A  statute  may  be  repealed,  expressly,  or  by  implication,  and 
if  two  statutes  are  repugnant  to  each  other,  the  later  statute 
must  prevail,  as  it  is  the  latest  expression  of  the  legislative  will. 
The  rule,  that  the  repeal  of  statutes  by  implication,  is  not 
favored,  means  that  it  is  the  duty  of  the  court  to  construe  the 
acts  if  possible,  so  that  both  shall  be  operative;  and  if  they 
can  be  read  together  without  contradiction  or  absurdity,  they 
shall  be  read  together  and  both  have  effect.  Head  v.  Com.,  166 
Ky.  603. 

REPETITION. — Confessions  are  competent  when  voluntarily 
made,  and  when  repeated  their  weight  is  greatly  increased. 
Coiyer  v.  Longford,  1  Mar.  237. 

REPLEVIES. — Security  in  appeal-bond  conditioned  to 
**pay,"  etc.,  does  not  discharge  his  obligation;  when  upon  affirm- 
ance of  judgment  he  replevies  the  original  debt,  etc.,  he  must 
actually  *'pay."    Morrow  v.  Mason,  7  J.  J.  M.  370. 
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REPLEVIN. — A  form  of  action  which  lies  to  recover  posses- 
sion of  specific  chattels  which  have  been  taken  from  the  plain- 
tiff unlawfully.  It  may  be  brought  by  a  general  owner,  who 
has  the  right  to  immediate  possession,  or  by  one  who  has  a  special 
property  and  possession  at  the  time  the  goods  are  taken.  See 
Claim  and  Deuvebt;  Detinub. 

REPLEVIN  SYSTEM.— ''Kentucky  became  a  state  three 
years  after  the  adoption  of  the  Federal  Constitution,  and  in 
less  than  eight  months  after  her  first  existence,  ^e  destroyed 
her  replevin  system  on  future  contracts.  See  1  Litt.  L.  K.  137. 
This  system  was  not  revived  until  1799.  See  2  Litt.  L.  K.  334.*' 
Blair  v.  Waiiams,  4  Litt.  79. 

REPLY. — ''A  reply  may  contain — (1)  A  traverse.  (2)  A 
statement  of  facts  which  constitute  an  estoppel  against,  or  avoid- 
ance of,  a  set-oflf,  counterclaim  or  defense  stated  in  the  answer. 
(3)  A  counterclaim  against  a  set-oflf.  (4)  A  cross-petition." 
Civil  Code,  Sec.  98. 

**There  shall  be  no  reply,  nor  additional  pleading,  except  to 
aflBrmative  allegations  of  an  adverse  pleading."  Civil  Code, 
Sec.  112. 

A  reply  has  a  legal,  technical  meaning,  and  can  not  contain 
new  matter  inconsistent  with  the  petition.  Boies  v.  Brovm,  7 
Ky.  Opin.  303. 

A  reply  can  not  be  considered  as  an  amended  petition.  Bates 
V.  Broivn,  7  Ky.  Opin.  304. 

A  reply  can  not  contain  a  set-oflF  against  a  counterclaim,  nor 
a  set-oflf  against  a  set-oflf.    Proctor  v.  Johnson,  16  R.  60. 

Where  the  jwirties  litigate  a  question  raised  by  a  document 
misstyled  ** reply"  and  it  was  with  the  other  papers  on  the 
trial,  it  is  a  part  of  the  record  though  not  marked  filed.  Davidge 
V.  Hopson,  1  Ky.  Opin.  586. 

To  a  petition  on  a  note  a  plea  of  no  consideration  must  be 
regarded  as  interposing  new  and  aflBrmative  matter,  to  which 
a  reply  is  necessary.  Brown  v.  Ready,  14  R.  583;  Evans  v. 
Stone,  80  Ky.  78,  3  R.  751. 

REPORT.— Though  Code,  Sec.  696,  provides  that  every 
'' notice"  of  sale  made  under  an  order  of  court  must  state  for 
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what  sum  of  money  the  sale  is  to  be  made,  the  ** report"  of 
the  sale  need  not  contain  such  statements.  Vissman  v.  Bryant, 
14  R.  874. 

REPOSE. — Complaint  with  mere  patent  on  void  entry  can 
not  have  decree  for  ** repose"  against  defendant  who  has  survey 
and  junior  patent  unless  defendant's  claim  be  void.  Under- 
wood V.  Crutcher,  7^  J.  J.  M.  532. 

REPRESENTATION. — **  Persons  having  a  remote,  con- 
tingent or  expectant  interest  in  realty  are  bound  by  the  judg- 
ment rendered  in  an  action  concerning  the  property,  although 
not  made  parties  to  the  suit,  if  the  holder  of  the  first  estate  of 
inheritance  is  a  party,  as  he  represents  them.  And  estates 
limited  over  to  persons  not  in  esse  are  represented  by  the  living 
owner  of  the  first  estate  of  inheritance,  so  that  a  decree  in  a 
suit  to  which  the  first  holder,  a  living  person,  is  made  a  party, 
will  conclude  the  rights  of  afterborn  remaindermen."  Ooff  v. 
Benick,  156  Ky.  588,  161  S.  W.  983. 

It  is  the  meaning  of  Sec.  491,  Civil  Code,  and  a  rule  recog- 
nized by  the  courts,  that  in  an  action  brought  thereunder  per- 
sons holding  remote  contingent  interests  in  the  real  estate  sought 
to  be  sold  for  reinvestment,  are  not  required  to  be  actually 
brought  before  the  court,  but  will  be  treated  as  parties,  where 
the  interests  are  properly  represented  by  those  next  before  them 
whose  several  interests  combined  make  up  the  first  estate  of 
inheritance,  if  the  latter  are  before  the  court.  Ooff  v.  Renick, 
156  Ky.  588,  161  S.  W.  983. 

REPRESENTATIONS.— See,  also.  Misrepresentations. 

**Sec.  639  of  the  Ky.  Stats,  is  as  follows:  'All  statements 
or  descriptions  in  any  application  for  a  policy  of  insurance 
shall  be  deemed  and  held  representations,  and  not  warranties; 
nor  shall  any  misrepresentation,  unless  material  or  fraudulent, 
prevent  a  recovery  on  the  policy. '  The  difference  between  war- 
ranties and  representations  as  to  past  facts  is  this :  In  the  case 
of  warranties,  the  answers  must  be  literally  true,  and  an  answer 
that  is  not  literally  true  will  avoid  the  policy.  Where  the  state- 
ments are  representations,  however,  the  answers  must  be  sub- 
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stantially  true,  and  a  misrepresentation  that  is  not  material  or 
fraudulent  will  not  prevent  a  recovery  on  the  policy.  A  mig* 
representation  is  material  when,  if  the  truth  had  been  known, 
the  policy  would  not  have  been  issued."  TJ.  8.  CataaUy  Co.  v. 
Campbell,  148  Ky.  554,  146  S.  W.  1121. 

The  difference  between  warranties  and  representations  is  that 
the  former  must  be  strictly  complied  with,  while  in  the  case 
of  the  latter  a  substantial  compliance  is  all  that  is  required,  and 
whether  or  not  there  has  been  a  substantial  compliance  is  a 
question  for  the  jury.  May  on  Insurance,  Vol.  1,  Sees.  184  and 
186 ;  First  Nation<d  Bank  v.  Fidelity  dk  Chiaranty  Co.,  110  Tenn. 
10,  75  S.  W.  1076,  100  Am.  Rep.  765 ;  17.  8.  FideUty  &  OuarwrUy 
Co.  V.  Foster  Deposit  Bank,  148  Ky.  776,  147  S.  W.  406. 

Where  as  an  inducement  to  the  execution  of  a  bond  indemni- 
fying a  bank  against  embezzlement  by  its  cashier,  the  bank 
agrees  to  have  the  cashier  account  for  his  handling  of  the  funds, 
and  to  examine  the  books  of  the  bank,  such  undertakings  under 
Sec.  639,  Ky.  Stats.,  are  not  warranties,  but  mere  promissory 
representations,  and  the  bank  will  be  entitled  to  recover  unless 
it  failed  to  substantially  comply  with  its  promises,  or  fail  to 
use  ordinary  care  in  examining  the  books  of  the  bank,  and 
ordinary  care  in  such  a  case  is  such  care  as  ordinarily  pru- 
dent directors  of  a  bank  similarly  situated  would  use  under 
like  or  similar  circumstances.  U,  8.  FideUty  &  OwvrwnJty  Go. 
V.  Foster  Deposit  Bank,  148  Ky.  776,  147  g.  W.  406. 

Ky.  Stats.,  Sec.  639,  has  been  held  to  apply  to  fidelity  insur- 
ance, and  it  has  also  been  held  that  representations  of  the  kind 
in  question  are  mere  promissory  representations  and  not  war- 
ranties. Champion  Ice  Mfg,  it  Cold  Storage  Co.  v.  Am^ricam 
Bonding  &  Trust  Co.,  115  Ky.  863 ;  U.  8.  Fidelity  dk  Guaranty 
Co.  V.  Foster  Deposit  Bank,  148  Ky.  776,  147  S.  W.  406. 

The  purpose  of  the  Act  of  1874  was  to  bring  the  representa- 
tions and  warranties  of  the  assured  within  its  provisions,  and 
to  prevent  the  assured  from  losing  his  indemnity,  upon  a  repre- 
sentation or  warranty  not  fraudulent  or  material  to  the  risk. 
Oermwnia  Ins.  Co.  of  N.  Y.  v.  Budwig,  80  Ky.  223,  3  R.  712. 

Becoming  surety  in  the  bond  of  an  employe,  executed  to  the 
employer,  guaranteeing  the  fidelity  of  the  employe,  is  a  species 
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of  insurance,  and  the  representations  of  the  employer  to  secure 
flnch  insurance  are  not  warranties,  and  are  not  to  be  so  con- 
strued. A  representation,  which  is  false,  must,  also,  be  material 
to  avail  as  a  defense  against  recovery  upon  the  bond.  A.  B, 
Co.  of  Baltimore  v.  B.  C.  Bk/s  Assignee,  165  Ky.  63,  176  S.  W. 
368. 

An  averment  that  said  **  representations  so  made  to  the  public 
and  this  defendant"  were  made  for  the  purpose  of  inducing 
defendant  to  purchase  is  not  a  direct  averment  that  the  repre- 
sentations were  made  to  the  public  or  to  defendant.  Byan  v. 
Middlesboroxigh  T,  &  L.  Co.,  50  S.  W.  13,  21  R.  193. 

The  word  ** misrepresentations"  in  Ky.  Stats.,  Sec.  639, 
refers  to  statements  known  to  be  untrue.  F.  &  G.  Co.  v.  West- 
ern  Bank,  94  S.  W.  3,  29  R.  639. 

False  affirmations  tinged  with  actual  fraud  malo  animo  are 
excepted  from  the  operation  of  the  statute  and  should  always 
be  actionable  without  written  evidence.  Dent  v.  McOrath,  3 
Bush,  176. 

Meaning  of  representations,  in  dealings  with  corporation  pro- 
moters.   See  note  on  this  subject  in  18  L.  R.  A.  (N.S.)  1110. 

REPRESENTATIVES.— It  is  provided  in  Sec.  732,  Civil 
Code,  that  in  the  construction  of  the  Code  the  word  **  repre- 
sentative" includes  personal  and  real  representatives. 

The  word  ''representatives"  in  Ky.  Stats.,  Sec.  655,  means 
the  personal  representatives  of  the  deceased  insured  person. 
Hall  V.  Ayers'  Guardian,  105  S.  W.  911,  32  R.  288. 

Under  Ky.  Stats.,  Sec.  2354,  providing  that  **If  the  real 
estate  which  may  be  sold  in  pursuance  of  such  judgment  or 
order  does  not  bring  two  thirds  of  such  valuation,  the  defendant 
and  his  representatives  shall  have  the  right  to  redeem  the  same 
within  a  year  from  the  day  of  sale,  by  paying  the  purchaser 
or  his  representatives  the  original  purchase  money  and  ten  per 
centum  per  annum  interest  thereon,"  the  widow  of  a  mort- 
gagor, who  joined  in  the  mortgage  and  who  was  entitled  to 
dower  in  the  surplus  on  sale  to  satisfy  the  mortgage,  had  a  right 
to  redeem.    Hiller  v.  Nelson,  118  S.  W.  292. 

The  widow  is  embraced  in  the  word  ** representatives"  used 
in  fhe  statute.    Id. 
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A  provision  in  a  will  directing  that  at  the  death  or  marriage 
of  the  widow  the  whole  estate  should  be  sold  and  the  money 
received  equally  divided  among  his  children,  or  such  of  them 
**as  may  be  then  living,  taking  care  to  give  to  the  representa- 
tives of  such  as  are  dead,  if  such  should  be  the  case,  a  child's 
part,"  means  that  all  his  children  living  at  his  death  were 
made  legatees  and  took  a  vested  interest,  subject  to  be  defeated 
by  their  death  before  the  death  or  marriage  of  their  mother, 
in  which  case  the  representatives  of  such  as  died  took  as  alter- 
native legatees,  and  not  as  heirs  or  distributees  of  the  deceased 
parent.    Bryan  v.  Lowry,  10  Ky.  Opin.  588. 

REPUBLICAN  CANDIDATE.— The  phrases  ''the  RepubUcan 
candidate,"  and  **the  candidate  of  the  Republican  party"  are 
synonymous  terms,  and  are  so  universally  employed  and  under- 
stood.   Wilkins  v.  Duffy,  114  Ky.  122,  70  S.  W.  668,  24  R.  913. 

REPUBLICATION.— The  publication  of  a  codicil  is  a 
republication  of  the  will  as  of  the  date  of  codicil.  BeaU  v.  Ctm- 
ningham,  3  B.  M.  393 ;  Armstronff  v.  Armstrong,  14  B.  M.  338 ; 
Alexander  v.  Waller,  6  Bush,  341. 

REPUDIATION  OF  CONTRACT.— An  infant  may  repudiate 
his  contract  by  repossessing  himself  of  property  sold  by  him 
without  any  felonious  intent.    Utz  v.  Com.,  3  R.  88. 

REPUDIATION  OF  THE  TRUST.— Even  if  a  bank  is 
trustee  of  funds  out  of  which  a  check  certified  by  it  is  payable, 
its  refusal  of  payment  when  demanded  is  a  repudiation  of  the 
trust,  and  limitation  runs  from  that  time.  Blades  v.  Chrant  Co. 
Dep.  Bank,  101  Ky.  163,  40  S.  W.  246,  41  S.  W.  305,  19  R.  340. 

REPUTATION.— In  an  action  for  libel  the  Court  of  Appeals 
approved  the  following  instruction:  **  'Reputation,'  as  used  in 
the  third  instruction,  means  the  estimate  whicn  the  community 
has  of  the  person's  character,  while  'moral  character'  relates  to 
what  a  man  or  woman  actually  is  morally."  Tanner  v.  Steven- 
son, 138  Ky.  578,  128  S.  W.  878. 

In  a  prosecution  for  bribery,  it  is  not  competent  for  the 
Commonwealth  to  show  other  distinct  and  disconnected  acts  of 
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bribery  at  previous  elections,  nor  is  evidence  of  the  reputation 
of  the  accused  as  a  bribe-taker  competent  unless  the  accused  has 
put  his  character  in  issue.  Bomes  v.  Com,,  1'64  Ky.  334,  175 
S.  W.  669. 

Bad  reputation  alone  is,  of  course,  not  su£Scient  evidence  of 
guilt  to  warrant  a  conviction  for  a  specific  offense.  When,  how- 
ever, the  commission  of  the  offense  has  been  shown  by  sufficient 
evidence  to  sustain  a  conviction,  evidence  of  bad  reputation, 
when  it  is  allowable  at  all,  is  admissible  as  further  circumstan- 
tial corroboration  of  its  commission  and  not  as  substantive  evi- 
dence of  guilt.    Bomes  v.  Com.,  164  Ky.  334,  175  S.  W.  669. 

In  civil  actions  evidence  of  general  reputation  is  not  admis- 
sible unless  the  proceeding  be  such  as  to  put  the  character 
directly  in  issue.    Evans  v.  Evans,  93  Ky.  510,  14  R.  628. 

In  an  action  for  death  the  reputation  of  deceased  for  sobriety 
is  admissible  in  chief  on  the  issue  of  his  earning  capacity.  It 
is  not  admissible  in  rebuttal  except  for  surprise  or  mistake. 
L.  &  N.  B,  Co.  V.  Gardner's  Admr.,  140  Ky.  772,  131  S.  W.  787. 

Under  the  rule  that  parentage  may  be  proved  by  reputation, 
evidence  of  plaintiff,  the  son  of  slave  parents,  as  to  his  parentage 
by  reputation,  arising  from  claims  of  his  putative  father  and 
mother,  was  competent.  Lindsey's  Devisee  v.  Smith,  131  Ky. 
176,  114  S.  W.  779. 

Reputation,  to  have  any  legal  effect  on  the  question  of  legiti- 
macy, must  originate  in  the  family  or  from  the  conduct  or 
declarations  of  relatives  presumed  to  know  the  truth  and  to  be 
disparaged  by  it.    Strode  v.  Magowam,  2  Bush,  626. 

Under  an  indictment  charging  defendant  with  maintaining 
a  nuisance  by  permitting  * 'divers  evilly  disposed  people  to 
assemble  and  engage  in  drunkenness  and  loud  and  boisterous 
language,''  evidence  that  the  reputation  of  the  house  as  a  whisky 
selling  place  is  bad  and  that  its  reputation  for  peace  and  good 
order  is  bad,  is  not  competent.  Cook  v.  Com.,  159  Ky.  839,  169 
S.  W.  553. 

The  breach  of  an  agreement  to  lend  money  furnishes  no 
grounds  for  a  recovery  of  damage  for  injury  to  the  reputation 
of  the  borrower  from  not  getting  it.  Carsey  v.  Farmer,  117 
Ky.  826,  79  S.  W.  245,  25  R.  1965. 
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A  boundary  to  land,  being  a  matter  of  public  eoneera,  may 
be  proved  by  reputation.    Thurman  v.  Leach,  116  S.  W.  300. 

This  rule  is  very  generally  applied  to  the  settlement  of  pri- 
vate boundary  lines  in  this  country,  upon  the  theory,  in  part, 
that  the  boundary  of  a  patent  may  be,  and  frequently  is,  the 
boundary  also  of  other  patents  and  conveyances;  and,  as  it 
affects  many  persons  by  its  establishment  and  maintenance,  the 
question  becomes  one  of  qtmsi  public  concern.  It  is  also  rested 
in  part  upon  the  idea  that  it  is  the  best  evidence  obtainable  on 
the  subject,  from  the  nature  of  the  case  which  is  one  of  the 
exceptions  that  admits  hearsay  evidence.    Id, 

Reputation  as  to  the  location  of^the  lines  and  comers  is 
admissible  as  evidence,  and  is  an  exception  to  the  rule  against 
hearsay  evidence.    Scott  v.  Alpine  Coal  Co,,  122  S.  W.  202. 

REQUEST. — See,  also.  Precatory  Trusts. 

**The  words  'desire,'  *will  and  desire,'  *  request,'  'wish  and 
request,'  'entreat,'  'recommend,*  'hope,'  'in  the  fullest  con- 
fidence,' 'not  doubting,'  'trusting  and  wholly  confiding,'  have 
been  considered  suflScient  to  raise  a  trust  where  the  subject 
and  object  of  the  trust  are  suflSciently  certain."  Major  v.  Henv- 
don,  78  Ky.  128. 

Whatever  a  testator  requests  as  his  will  is  legatory,  and  if 
that  will  is  unqualified  the  executor  has  no  right  to  refuse  its 
fulfillment.  "I  authorize  and  request  my  executor"  to  sell 
lands;  the  mere  authority  to  sell  would  not  have  been  a  con- 
structive conversion,  but  the  superadded  "request"  was  man- 
datory; such  request  is  synonymous  with  require,  or  direct,  or 
order.    Oreen  v.  Johnson,  4  Bush,  167. 

Where  the  plaintiff  sued  to  recover  compensation  for  work 
alleged  to  have  been  performed  at  the  request  of  the  defendant, 
it  was  error  for  the  court  to  instruct  the  jury  to  find  for  the 
plaintiff  if  they  believed  from  the  evidence  that  the  defendant 
had  "authorized"  the  plaintiff  to  do  the  work.  Title  Ouaranty 
&  Surety  Co.  v.  Hay,  166  Ky.  77,  176  S.  W.  957. 

Distinction  between  "order"  and  "request."  See  note  on 
this  subject  in  32  L.  R.  A.  (N.S.)  327. 

REQUIRE.— "The  word  'require'  (in  Civil  Code,  Sec.  601), 
means  simply  the  right  of  the  party  to  make  the  motion — ^to 
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ask  for  the  exclusion  of  the  witnesses,  and  is  not  a  demand  that 
the  court  is  compelled  to  comply  with."  Johnson  v.  Clem,  82 
Ky.  88. 

''Redound"  is  not  equivalent  to  ''require.''  Redound  sig- 
nifies to  conduce  in  the  consequence,  to  contribute,  to  result. 
Require  means  to  make  necessary,  to  demand,  to  ask  as  of 
right.  The  former  is  speculative  in  character,  and  looks  to  the 
future;  whereas  the  latter  expresses  a  necessity  in  praesenti. 
MaUingly's  Heirs  v.  Bead,  3  Met.  525,  526. 

REQUIRED. — The  word  "required"  as  used  in  the  statute 
(Ky.  Stats.,  Sec.  1321),  providing  a  penalty  for  Sabbath  work- 
ing, except  "work  required"  in  maintaining  or  operating  rail- 
roads, etc.,  means  that  which  is  necessary,  and  does  not  refer  to 
work  which  may  as  well  be  done  on  other  days.    Com.  v.  C.  <& 

0.  By.  Co.,  128  Ky.  542,  108  S.  W.  851,  32  R.  1400. 

RES  GESTAE. — Generally.  Bes  gestae  are  acts,  as  well  as 
words,  and  are  the  circumstances,  facts,  and  declarations,  which 
grow  out  of  the  main  fact,  or  are  contemporaneous  with  it,  and 
serve  to  illustrate  its  character.  Signals  by  hand  held  part  of 
res  gestae,  Ballard  &  Ballard  Co.  v.  Durr,  165  Ky.  633,  177 
S.  W.  445. 

"Declarations  admissible  as  part  of  the  res  gestae  must,  as 
a  general  rule,  be  made  by  one  of  the  actors  in  the  affair,  con- 
temporaneous in  point  of  time  with  the  particular  transaction, 
at  or  near  to  the  place  of  its  occurrence,  and  must  explain  the 
main  fact;  but  a  declaration  so  far  removed  in  point  of  time 
from  thei  main  fact  as  to  make  it  a  mere  narrative  of  a  past 
transaction  or  a  declaration,  which  does  not  explain  the  prin- 
cipal fact,  or  which  was  made  at  some  distance  from  the  place 
of  its  occurrence  is  not  admissible  as  substantive  evidence  as  a 
part  of  the  res  gestae.  Qreenleaf  on  Evidence,  Sec.  107;  Elliott 
on  Evidaice,  Vol.  1,  Sec.  542 ;  McLeod  v.  Giniher,  80  Ky.  399 ; 

1.  C.  B.  Co.  V.  Houchins,  125  Ky.  483,  31  R.  93;  L.  cfe  N.  B.  Co. 
v.  EUis,  97  Ky.  330;  L.  &  N.  B.  Co.  v.  Molloy,  122  Ky.  219: 
I.  C.  B.  Co.  V.  OutUmd's  Adma.,  160  Ky.  714,  170  S.  W.  48; 
Borderland  Coal  Co.  v.  Kerns,  165  Ky..  493,  177  S.  W.  266; 
Louisville  By.  Co.  v.  Johnson's  Admr.,  131  Ky.  277,  115  S.  W. 
207,  20  L.  R.  A.  (N.S.)  133. 
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''The  general  rule  is  that  all  declarations  made  at  the  same 
time  the  main  fact  under  consideration  takes  place,  and  which 
are  so  connected  with  it  as  to  illustrate  its  character,  are  admis- 
sible as  original  evidence,  being  what  is  termed  a  part  of  the 
res  gestae,  in  other  words,  a  part  of  the  thing  done."  Cincin- 
naii,  N.  0.  dk  T.  P.  By.  Co.  v.  Martin,  146  Ky.  260,  142  S.  W. 
410,  quoting  from  L.  dk  N.  B.  Ca.  v.  Ellis'  Admr.,  97  Ky.  343. 

It  must  be  determined  from  the  facts  and  circumstances  sur- 
rounding each  particular  case  as  to  whether  or  not  statements 
made  after  the  happening  of  an  event  are  to  be  considered  as  a 
part  of  the  res  gestae.  I.  C.  B.  Co.  v.  EouchAus,  125  Ky.  483, 
101  S.  W.  924,  31  R.  93. 

**What  constitutes  res  gestae  is  often  difficult  to  dertermine, 
as  the  relationship  of  facts,  when  the  thing  done  is  composed  of 
different  agencies  and  actions,  separated  more  or  less  in  point  of 
time  and  manner  of  performance,  is  not  always  palpable,  and 
though  necessary,  may  be  frequently  obscured  by  the  multiplicity 
of  particles  which  go  to  make  up  the  main  fact  under  considera- 
tion (1  Greenleaf,  Sec.  108).  Hence  the  particular  facts  of 
each  case  must  determine  the  relevancy  of  declarations  sought 
to  be  proven  as  part  of  the  acts  or  facts  constituting  and  legally 
belonging  to  the  cause  of  action."  Bofderland  Coal  Co.  v.  Kerns, 
165  Ky.  493,  177  S.  W.  266. 

The  rule  of  res  gestae  is  the  same  in  both  civil  and  criminal 
cases.    Bogers  v.  Com.,  161  Ky.  754,  171  S.  W.  464. 

Bes  gestae  are  those  circumstances  which  are  the  undesigned 
incidents  of  a  particular  litigated  act,  and  are  admissible  when 
illustrative  of  such  act.    Oalloway  v.  Com.,  4  R.  720,  5  R.  213. 

Bes  gestae  means  a  fact  done,  or  transaction,  or  thing  past. 
Before  declarations  are  admissible  as  part  of  the  res  gestae,  the 
relation  and  connection  of  the  fact  with  the  contrbversy  must 
be  shown.    Tumey  v.  Knox,  7  Mon.  89. 

Declarations  made  at  the  time  of  doing  an  act,  in  order  to 
be  admissible  as  part  of  the  act,  must  relate  to  and  tend  to 
explain  or  qualify  the  act  being  done  when  the  declarations  are 
made.    Butherford  v.  Com.,  13  Bush,  608. 

Declarations  made  at  the  same  time  the  main  fact  under 
consideration  takes  place,  and  which  are  so  connected  with  it 
as  to  illustrate  its  character,  are  admissible  as  part  of  the  res 
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gestae.  McLeod  v.  Ointher,  80  Ky.  399,  4  R.  276 ;  Dills  v.  May, 
3  R.  765;  Tabor  v.  Hardin,  9  R.  491. 

The  declarations  of  the  conductor  made  at  the  time  of  the 
collision,  or  a  few  minutes  afterward,  where  there  was  no  time 
to  contrive  or  devise  a  falsehood,  and  during  the  search  for  the 
victims  of  the  accident,  are  part  of  the  res  gestae.  McLeod  v. 
Giniher,  80  Ky.  399,  4  R.  276. 

Declarations  of  the  motorman  in  charge  of  the  car  which 
atruck  a  pedestrian,  made  at  the  time  and  place  of  the  accident 
in  response  to  the  statement  of  bystanders  that  a  man  had  been 
killed,  that  he  saw  the  man  and  his  fate  and  had  tried  to  make 
the  stop  'but  could  not,  were  admissible  as  a  part  of  the  res  gestae. 
Louisville  By.  Co.  v.  Johnson's  Admr.,  131  Ky.  277,  115  S.  W. 
207,  20  L.  R.  A.  (N.S.)  133. 

Where  an  injury  is  sustained  by  an  employe,  and  some  one 
goes  to  a  telephone  and  calls  the  superintendent  of  the  mines, 
and  informs  him  of  the  occurrence,  a  declaration  of  the  super- 
intendent made  at  that  time,  he  not  being  present  at  the  time 
and  place  of  the  transaction,  and  not  one  of  the  actors  in  it,  is 
not  a  part  of  the  res  gestae.  Borderland  Coal  Co.  v.  Kerns,  165 
Ky.  487,  177  S.  W.  266. 

The  statement  by  one  injured,  some  time  after  the  injury, 
to  her  physician,  that  the  injury  was  caused  by  a  fall  on  ice  on 
defendant's  toUbridge,  was  not  admissible  as  res  gestae  in  an 
action  for  the  injury.  Shade's  Admr.  v.  C  <fe  C.  El.  B.,  etc., 
Bridge  Co.,  119  Ky.  592,  84  S.  W..733,  27  R.  224. 

Where  the  physical  or  mental  suffering  of  a  person  resulting 
from  an  injury  are  the  proper  subjects  of  inquiry,  the  usual 
expressions  of  such  suffering  manifested  or  made  at  the  time 
may  be  admitted  as  original  evidence.  L.  &  N.  B.  Co.  v.  Smith, 
84  S.  W.  755,  27  R.  257. 

Statements  of  an  injured  person  as  to  pain  and  suffering  or 
his  bodily  condition  are  admissible,  if  res  gestae.  C.  &  0.  By. 
Co.  V.  Waey,  134  Ky.  461,  121  S.  W.  402. 

Such  statements  are  admissible  if  they  are  the  usual,  natural, 
and  spontaneous  expressions  indicating  present  pain  and  suf- 
fering or  if  made  to  a  physician  while  seeking  medical  assist- 
ance.   Id. 
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To. render  a  statement  part  of  the  res  gestae  it  is  not  essential 
that  it  should  be  uttered  in  the  presence  of  the  accused.  It  is 
only  necessary  that  it  be  contemporaneous  with  or  immediately 
subsequent  to  the  exciting  cause,  and  while  the  party  is  laboring 
under  the  strain  of  the  circumstances.  Rogers  v.  Com.,  161  Ky. 
754,  171  S.  W.  464. 

Statements  and  conduct  of  an  agent  during  the  performance 
of  a  tort  are  imputable  to  the  principal  as  part  of  the  res  gestae, 
whenever  the  tort  is  so  imputable.  But  the  statements  of  the 
clerk  and  mate  of  a  boat,  made  several  days  after  the  accident, 
as  to  how  it  occurred,  were  not  competent  as  against  one  suing 
for  injury  then  received,  though  the  statements  were  made  in 
response  to  his  inquiries.     Hanks  v.  L.  &  C.  MdU  Line  Co,, 

6  R.  294. 

In  an  action  for  damages  for  personal  injuries  a  woman  pas- 
senger testified  that  she  was  jerked  from  a  train  by  the  flagman. 
She  immediately  said:  **You  must  be  in  a  hurry."  The  flag- 
man replied:  **We  are  in  a  hurry."  She  then  said:  **Tou 
wouldn't  treat  me  this  way  if  my  husband  was  with  me;  you 
see  I  am  by  myself  with  my  little  children  and  can  not  help 
myself."  Held,  that  the  conversation  was  admissible  under  the 
res  gestae  rule.  L.  &  N.  R.  Co.  v.  Messer,  164  Ky.  218,  175 
S.  W.  360. 

Declarations  by  accused,  who  was  an  (rfBcer,  which  were  part 
of  the  immediate  preparation  for  pursuing  and  arresting  the 
deceased,  who  had  just  fired  a  pistol,  are  part  of  the  res  gestae, 
and  were  competent,  there  being  no  evidence  of  ill-will.  But 
the  declaration  of  the  accused,  after  his  return  that  he  was 
compelled  to  do  the  killing  in  self-defense  was  incompetent,  for 
though  but  a  short  time  had  elapsed  the  circumstances  showed 
that  he  was  then  in  a  condition  of  mind  to  preeeive  the  impor- 
tance of  explaining  what  he   had    done.     Forman   v.    Com,, 

7  R.  667. 

The  exclamation  of  the  deceased  when  he  was  shot,  **Iiord 
God,  I  am  killed,"  was  admissible  as  part  of  the  res  gestae, 
Howard  v.  Com.,  70  S.  W.  295,  24  R.  950. 

In  a  trial  for  murder  it  is  proper  to  admit  as  part  of  the 
res  gestae  evidence  of  an  occurrence  which  immediately  pre- 
ceded the  homicide.    Shotwell  v.  Com.,  66  S.  W.  820,  23  R.  1649. 
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Where  one  was  a  party  to  the  occurrence,  an  exclamation 
made  by  him  instantly  was  a  part  of  the  res  gestae  and  should 
have  been  admitted  by  the  lower  court.  Selby  v.  Com.,  80  S. 
W.  221,  25  R.  2209. 

Evidence  of  what  occurred  on  the  ground  just  after  a  con- 
flict was  over  in  which  deceased  was  killed,  is  competent  as  part 
of  res  gestae,  the  evidence  showing  that  persons  who  arrived  at 
the  scene  of  conflict  found  deceased  upon  defendant,  whose  back 
was  on  the  ground;  that  he  had  a  dirk  in  his  left  hand  and  a 
pistol  in  his  right  hand ;  that  they  jerked  deceased  off  of  defend- 
ant and  grabbed  his  hands  and  disarmed  him;  in  doing  so 
defendant  attempted  to  injure  one  or  more  of  them  with  his 
dirk*  It  also  tended  to  show  the  condition  or  state  of  mind 
of  the  defendant  at  the  time  and  to  contradict  his  theory  that 
he  was  acting  in  his  necessary  self-defense.  Powers  v.  Com.,  92 
S.  W.  975,  29  R.  277. 

The  statement  of  the  conductor,  just  after  the  brakeman  fell, 
that  the  bridge  **got  him,"  is  inadmissible  as  a  part  of  the 
res  gestae,  being  an  expression  of  opinion,  as  the  conductor 
testified  that  he  did  not  see  the  brakeman  fall.  Hughes  v.  L, 
&  N.  B,  Co.,  104  Ky.  773,  48  S.  W.  671,  20  R.  1029. 

So  much  of  an  injured  party's  statement  to  his  physician, 
at  the  time  of  examination  by  him,  as  is  necessary  to  enable 
the  physician  to  know  the  location,  cause  and  nature  of  the 
injury  is  admissible  as  part  of  the  res  gestae.  L.  <fe  iV.  B,  Co. 
y.  Scalf,  156  Ky.  273,  159  S.  W.  804. 

A  statement  made  by  the  engineer  of  the  train  that  killed 
plaintiff's  intestate  shortly  after  the  accident,  even  though  not 
properly  admitted  as  a  part  of  the  res  gestae,  is  not  prejudicial 
error  where  the  engineer,  though  denying  the  statement,  admits 
the  facts  contained  in  the  statement.  /.  C.  B.  Co.  v.  Holland's 
Admr.,  147  Ky.  699,  145  S.  W.  389. 

What  the  defendant  said  at  the  time  of  the  homicide  is  part 
of  the  res  gestae  and  may  be  admitted  to  show  the  state  of  his 
feelings,  although  said  after  the  shooting.  Comes  v.  Com.,  146 
Ky.  425,  142  S.  W.  723. 

Lapse  of  Time.    A  declaration  made  by  an  injured  person - 
at  the  place  of  the  injury  and  within  a  few  moments  after  it 
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happened,  is  competent  as  a  part  of  the  res  gestae.  Kingston 
Coal  Co.  V.  Aaron,  147  Ky.  480,  144  S.  W.  371. 

In  an  action  for  injuries  to  a  servant  it  was  not  competent 
to  prove  an  admission  by  the  foreman  made  from  a  half  hour  to 
an  hour  after  the  accident.  Martin  v.  South  Covington  &  C.  St. 
By.  Co.,  92  S.  W.  571,  29  R.  148. 

Statement  of  person  immediately  after  regaining  conscious- 
ness held  part  of  res  gestae.  Deacon  v.  Com.,  162  Ky.  188,  172 
S.  W.  121. 

Declarations  to  be  admissible  as  part  of  the  res  gestae  must 
be  contemporaneous  with  the  fact ;  yet  when  they  are  connected 
with  or  grow  out  of  it,  they  may  even  when  made  after  a  lapse 
of  time  be  admissible.  On  the  trial  of  an  accused  person  for 
murder  a  statement  made  by  him  a  few  minutes  after  the  killing, 
near  the  place  and  in  the  hearing  and  presence  of  witnesses  not 
called  by  the  Commonwealth,  is  admissible  for  the  prisoner  as 
part  of  the  res  gestae.    Oalloway  v.  Com.,  11  Ky.  Opin.  S51. 

Statements  made  by  the  motorman  and  conductor  of  the 
street  car  line  to  a  railroad  conductor  within  three  or  four  min- 
utes after  a  collision  between  a  street  car  and  train  at  a  cross- 
ing are  competent  as  part  of  the  res  gestae.  Owensboro  City 
R.  Co.  V.  L.  &  N.  R.  Co.,  94  S.  W.  22,  29  R.  596. 

On  the  trial  of  an  action  for  damages  for  killing  of  one  while 
attempting  to  cross  a  railroad  track  in  a  vehicle  driven  by 
another,  evidence  as  to  what  the  driver  said  about  the  collision, 
on  the  ground,  within  two  or  three  minutes  after  the  collision, 
was  competent  as  substantive  testimony  as  part  of  the  res  gestae^ 
L.  iSk  N.  R.  Co.  V.  MoUoy,  122  Ky.  219,  91  S.  W.  685,  28  R.  1113. 

On  the  trial  of  an  action  against  a  railroad  company  for  dam- 
ages to  a  passenger,  on  a  charge  of  negligence  of  the  engineer 
in  a  collision  with  another  train,  it  was  competent  for  the  plaintiff 
to  introduce  as  a  part  of  the  res  gestae  proof  of  a  statement 
made  by  the  engineer  of  the  defendant  company,  on  the  ground, 
about  five  minutes  after  the  accident  occurred,  that  the  collision 
was  caused  by  his  failure  to  read  his  time  card  aright.  I.  C.  R. 
Co.  V.  Houchim,  125  Ky.  483,  101  S.  W.  924,  31  R.  93. 

In  an  action  by  a  brakeman  to  recover  for  injuries  sustained 
by  reason  of  defective  car  couplings,  a  declaration  of  a  car 
inspector,  made  ten  minutes  after  the  injury,  that  he  had  been 
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troubled  with  the  couplings  of  the  two  cars  between  which  such 
brakeman  was  injured  before  the  train  started  from  the  depot 
yard,  was  competent  as  being  a  part  of  the  res  gestae:  L,  iSk  N. 
B.  Co.  V.  Foley,  94  Ky.  220,  15  R.  17. 

Statements  of  the  decedent  that  he  was  jerked  from  the  train, 
made  within  two  minutes  after  his  injuries  were  inflicted,  are 
competent  as  a  part  of  the  res  gestae.  L.  <fe  N.  B.  Co.  v.  Strangers 
Admx.,  156  Ky.  439,  161  S.  W.  239. 

Evidence  of  a  statement  made  by  the  injured  party  two  or 
three  minutes  after  he  was  injured  is  admissible  as  a  part  of 
the  res  gestae,  L.  &  N.  B.  Co.  v.  MxUer,  154  Ky.  236,  157  S. 
W.  8. 

A  statement  made  by  an  engineer  an  hour  after  his  train 
had  stalled  in  a  tunnel,  as  to  the  cause  of  the  stalling,  was  not  a 
part  of  the  res  gestae.  Cincinnati,  N.  0.  &  T.  P.  By.  Co.  v. 
Martin,  146  Ky.  260,  142  S.  W.  410. 

A  conversation  which  occurred  a  half  hour  after  the  accident 
was  not  admissible  as  a  part  of  the  res  gestae,  but  only  to 
contradict  a  witness.  O'DonneVs  Admr.  v.  LouisviUe  Electric 
Light  Co.,  55  S.  W.  202,  21  R.  1362. 

Plaintiff's  declaration  while  standing  in  close  proximity  to 
the  place  where  she  fell,  and  within  a  minute  after  she  had 
fallen,  that  her  fall  was  caused  by  the  driver  of  the  car  starting 
it  while  she  was  in  the  act  of  alighting  therefrom  was  admis- 
sible as  a  part  of  the  res  gestae,  but  her  declarations  made  while 
passing  down  the  street  to  her  house  was  not  admissible.  Broum 
v.  Louisville  By,  Co.,  53  S.  W.  1041,  21  R.  995. 

Where  plaintiff's  intestate  was  found,  apparently  in  great 
suffering,  near  the  defendant's  railroad  track,  just  after  a  train 
passed,  his  declaration,  then  made  in  response  to  an  inquiry, 
that  he  had  been  kicked  off  the  train,  was  admissible  as  part 
of  the  res  g^ae.  L.  &  N.  B.  Co.  v.  Shaw's  Admr.,  53  S.  W. 
1048,  21  R.  1041. 

Where  an  intoxicated  passenger  was  ejected  from  a  train 
and  shortly  afterward  killed  by  another  train  passing  the  place, 
a  declaration  of  the  conductor  of  the  former  train,  made  upon 
hearing  of  the  accident  a  considerable  time  after  it  occurred, 
is  not  a  part  of  the  res  gestae,  and  in  view  of  other  testimony 
and  the  issues  in  the  case  this  tesUmony  was  prejudicial.    L.  dk 
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N.  R.  Co.  V.  EUis'  Admx.,  97  Ky.  330,  30  S.  W.  979,  17  R.  259. 

In  an  action  for  injuries  to  a  boy  received  in  jumping  from 
a  moving  freight  train,  a  statement  by  the  conductor  soon  after 
the  injury  that  he  had  expected  some  such  thing  to  happen  was 
not  res  gestae.  L.  &  N.  B.  Co.  v.  Webb,  99  Ky.  332,  35  S.  W. 
1117,  18  R.  258. 

In  an  action  against  a  railroad  company  to  recover  for  the 
killing  of  plaintiff's  intestate  on  the  track,  plaintiff  was  per- 
mitted to  prove  that  the  conductor  said  to  some  person  in  a 
working  garb,  immediately  after  the  accident,  **Why  in  the 
name  of  God,  didn't  you  see  this  in  time  to  prevent  it!"  and 
that  the  person  addressed  said,  **We  did  see  it  as  we  entered 
the  cut."  The  court  instructed  the  jury  that  they  were  not  to 
consider  this  testimony  for  any  purpose,  unless  it  was  to  con- 
tradict such  person  if  they  believed  he  had  testified.  Held,  that 
the  testimony  as  thus  restricted  was  not  prejudicial.  Cincinnati, 
etc.,  R.  Co.  V.  Dickerson's  Admr,,  102  Ky.  560,  44  S.  W.  99, 
19  R.  1817. 

The  statement  of  a  brakeman  that  a  fellow  brakeman  had 
been  knocked  off  the  train,  which  was  made  after  the  train  had 
run  about  one  mile  and  a  half  and  he  had  returned  to  the  bridge 
where  the  body  was  found,  is  not  admissible  as  a  part  of  the 
res  gestae.  Hughes  v.  L.  &  N.  B.  Co.,  104  Ky.  773,  48  S.  W. 
671,  20  R.  1029. 

Statements  of  Bystanders.  Declarations  of  bystanders  as 
to  the  cause  of  an  accident  to  a  pedestrian  struck  by  a  street 
car,  though  contemporaneous  with  the  accident,  are  not  admis- 
sible  as  a  part  of  the  res  gestae.  Louisville  By.  Co.  v.  Johnson's 
Admr.,  131  Ky.  277,  115  S.  W.  207,  20  L.  R.  A.  (N.S.)  133. 

Where  the  deck-hands  of  a  steamboat  were  ordered  by  the 
mate  to  go  on  a  plank  extending  over  the  water  from  the  floor 
of  the  boat  to  the  wheel,  and  the  plank  broke,  drowning  one  of 
the  men,  evidence  that  a  bystander  exclaimed,  in  the  hearing 
of  the  mate  as  he  was  calling  to  the  men  to  hurry  up,  **Look  out! 
that  plank  is  cracked!"  was  admissible  as  a  part  of  the  res 
gestae.  Louisville  &  Cincinnati  Packet  Co.  v.  Samuels'  Admx., 
59  S.  W.  3,  22  R.  979. 
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"Wliat  is  said  by  a  participant  daring  a  transaction  is  a  part 
of  the  res  gestae^  but  the  statement  of  a  bystander  is  not.  The 
identity  of  accused  charged  with  burglary  being  in  issue,  the 
owner  of  the  house  having  testified  that  she  recognized  him  by 
the  aid  of  the  moonlight,  can  not  testify  that  her  son  spoke  to 
accused,  calling  him  by  name.    French  v.  Com.,  7  R.  747. 

The  outcry  of  one  who  was  a  mere  bystander  at  a  difficulty 
which  resulted  in  a  homicide  is  not  admissible  on  the  trial  for 
murder  as  a  part  of  the  res  gestae.  But  if  such  outcry  was 
made  in  the  hearing  of  the  accused,  it  may  become  competent 
as  conducing  to  show  the  hona  fides  of  the  acts  of  the  accused 
during  the  difficulty.    Stroud  v.  Com.,  14  R.  179. 

Circumstances.  The  circumstances  under  which  an  injury 
occurs  are  admissible  as  part  of  the  res  gestae.  7.  C.  R.  Co.  v. 
Henon,  68  S.  W.  456,  24  R.  298. 

Rule  not  Applicable  to  Unreasoning  Animals.  The  rule 
that  excludes  the  declarations  of  witnesses  after  the  happening 
of  an  event  because  not  a  part  of  the  res  gestae  has  no  applica- 
tion to  the  acts  of  unreasoning  animals,  as  the  lower  animals  act 
according  to  their  natural  instinct,  and  do  not  make  evidence 
to  suit  the  occasion.  Thornton  v.  Layle,  111  S.  W.  279,  33  R. 
382. 

For  additional  authorities  on  what  constitutes  res  gestae,  see 
Digest  Kentucky  Reports  (Morton  &  Co.),  title  Evidence. 

RES  INTER  ALIOS  ACTA,  ALTERI  NOCERE  NON 
DEBET. — ^A  transaction  between  other  persons  should  not 
prejudice  one  who  was  not  a  party  to  it.    Cochran's  Law  Lexicon. 

This  maxim  is  applied  in  Mershon  v.  Mershon,  9  Bush,  638. 

RES  IPSA  LOQUITUR. — The  phrase  res  ipsa  loquitur  means 
**the  thing  speaks  for  itself.''  Paducah  Traction  Co.  v.  Baker, 
130  Ky.  368,  113  S.  W.  449,  18  L.  R.  A.  (N.S.)  1185. 

The  doctrine  of  res  ipsa  loquitur  is  that  where  a  thing  which 
causes  the  injury  is  shown  to  be  under  the  management  of  the 
defendant,  and  the  accident  is  such  as  in  the  ordinary  course 
of  things  does  not  happen  if  those  who  had  the  management 
of  it  used  proper  care,  it  affords  reasonable  evidence,  in  the 
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absence  of  an  explanation  by  the  defendant,  that  the  accident 
arose  from  a  want  of  care.  Sherman  and  Redfield  on  Negli- 
gence, Sec.  59 ;  Paducah  Traction  Co.  v.  Baker,  130  Ky.  360,  and 
cases  cited;  Shinti  Glove  Co.  v.  Sanders,  147  Ky.  349,  144  S.  W. 
11;  City  of  Corbin  v.  Benton,  151  Ky.  483,  152  S.  W.  241 

''The  maxim  is  also  in  part  based  on  the  consideration  that 
where  the  management  and  control  of  the  thing  which  has  pro- 
duced the  injury  is  exclusively  vested  in  the  defendant,  it  is 
within  his  power  to  produce  evidence  of  the  actual  cause  that 
produced  the  accident,  which  the  plaintiff  is  unable  to  present. '^ 
Griffin  V.  Manice,  166  N.  Y.  188,  59  N.  E.  925,  52  L.  R.  A.  922, 
82  Am.  St.  Rep.  630;  City  of  Corbin  v.  Benton,  151  Ky.  483, 
152  S.  W.  241. 

''It  oftens  happens  that  a  passenger  of  a  common  carrier, 
who  is  injured  by  its  negligence,  is  not  able  to  point  out  the 
particular  person  or  thing  that  caused  the  negligence,  or  describe 
in  what  it  consisted,  as  the  passenger  does  not  know  and  may 
not  have  any  means  of  knowing.  But  it  does  not  follow  from 
this  that  the  passenger  may  not  make  out  his  cause  of  action,  or 
a  case  that  would  authorize  a  submission  of  the  issue  to  the 
jury.  .  .  .  It  is  a  general  rule  that  the  plaintiff,  in  actions 
to  recover  damages  for  personal  injuries,  as  well  as  in  other 
cases,  has  the  burden  of  proof,  and  must  introduce  evidence  in 
support  of  the  cause  of  action  set  out  in  his  petition ;  but,  if  the 
cause  that  produced  the  negligence  and  consequent  injury  is 
not  within  the  reasonable  reach  or  knowledge  of  the  plaintiff, 
then  he  may,  especially  in  actions  against  carriers,  go  to  the 
jury  upon  evidence  of  negligence  and  resulting  injury  without 
being  required  to  specify  the  particular  cause  of  the  negligence. 
And  this,  by  the  application  of  the  well-recognized  rule  of  res 
ipsa  loquitur,  which  means,  'the  thing  speaks  for  itself.'  The 
accident,  the  injury,  and  the  circumstances  under  which  they 
occur,  are  in  some  cases  sufficient  to  raise  a  presumption  of 
negligence,  and  thus  cast  upon  the  defendant  the  burden  of 
establishing  his  freedom  from  fault.  Proof  of  an  injury  occur- 
ring as  the  proximate  result  of  an  act  of  the  defendant,  which 
may  not  usually,  if  done  with  due  care,  have  injured  any  one, 
is  enough  to  make  out  a  presumption  of  negligence.    Where  a 
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thing  which  causes  the  injury  is  shown  to  be  under  the  man* 
agement  of  the  defendant,  and  the  accident  is  such  as  in  the 
ordinary  course  of  things  does  not  happen  if  those  who  had  the 
management  of  it  used  proper  care,  it  affords  reasonable  evidence, 
in  the  absence  of  an  explanation  by  the  defendant,  that  the  acci- 
dent arose  from  a  want  of  care.  So,  also,  where  it  is  shown 
that  the  accident  is  such  as  that  its  real  cause  may  be  the 
negligence  of  the  defendant,  and  whether  it  is  so  or  not  is 
within  the  knowledge  of  the  defendant,  the  plaintiff  may  give 
the  required  evidence  of  negligence,  without  himself  explain- 
ing the  real  cause  of  the  accident,  by  proving  the  circumstances, 
and  thus  raising  a  presumption  that  if  the  defendant  does  not 
choose  to  give  the  explanation,  the  real  cause  was  negligence  on 
the  part  of  the  defendant."  Paducdh  Traction  Co.  v.  Baker, 
130  Ky.  368,  113  S.  W.  449, 18  L.  R.  A.  (N.S.)  1185. 

In  an  action  for  damages  for  personal  injuries  alleged  to 
have  resulted  from  dangerous  and  defective  condition  of  the 
streets  of  a  city,  the  doctrine  of  res  ipsa  loquitur  does  not  apply. 
City  of  Corbin  v.  Benton,  151  Ky.  483,  152  S.  W.  241. 

In  an  action  for  personal  injury  where  the  thing  that  caused 
the  injury  is  shown  to  be  under  the  management  of  the  defend- 
ant and  the  accident  is  such  as  in  the  ordinary  course  of  things 
does  not  happen  by  the  use  of  ordinary  care,  it  affords  evidence, 
in  the  absence  of  explanation  of  the  defendant,  that  the  accident 
arose  from  want  of  care,  and  the  burden  is  on  the  defendant  to 
show  the  contrary.  Louisville  Lighting  Co.  v.  Owens,  105  S. 
W.  435,  32  R.  283. 

Proof  that  an  electric  lamp  suspended  over  a  street  fell  by 
the  rope  which  held  it  breaking,  raises  a  presumption  of  negli- 
gence on  the  part  of  the  lighting  company.    Id. 

The  doctrine  of  res  ipsa  loquitur  is  only  applicaible  where 
there  is  no  evidence  as  to  what  put  in  motion  the  thing  that 
caused  the  injury,  and  does  not  apply  where  the  evidence  shows 
that  the  fall  of  a  bale  of  cotton,  injuring  plaintiff,  was  either 
caused  by  a  fellow  laborer  pushing  it  over  or  by  being  jarred 
out  of  place  in  the  hurry  and  confusion  of  getting  down  and 
removing  tiers  of  the  bales.    Beliwnce  Textile  &  Dye  Works  v. 
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Waiiams,  136  Ky.  577,  122  S.  W.  207,  124  S.  W.  850.  (On 
rehearing.) 

An  inference  of  negligence  arising  under  the  doctrine  of 
res  ipsa  loquitur  is  rebuttable,  as  is  any  other  legal  presump- 
tion. Paducah  Traction  Co.  v.  Baker,  130  Ky.  360,  113  S.  W. 
449,  18  L.  R.  A.  (N.S.)  1185. 

The  rule  that  an  unexplained  injury  to  a  passenger  will 
be  presumed  to  have  resulted  from  the  negligence  of  the  carrier 
applies  only  where  the  injury  is  caused  by  a  breaking  or  wreck- 
ing of  some  part  of  the  train  or  track,  or  in  the  manner  of  its 
operation  by  which  those  upon  the  train  are  injured,  and  the 
rule  does  not  apply  to  a  case  where  a  person  who  wished  to 
board  a  train  went  to  a  flag  station  at  night  and  was  injured 
by  being  struck  by  the  train  while  endeavoring  to  flag  it  with 
a  torch,  the  train  operatives  not  being  aware  of  his  presence  or 
intention  until  the  train  had  passed  him.  Bruff  v.  /.  C.  B.  Co., 
121  S.  W.  475. 

Where  the  defendant  owes  to  plaintiff  no  duty  other  than 
the  exercise  of  ordinary  care,  the  fact  of  an  explosion  of  a 
steam  boiler  creates  no  presumption  of  negligence.  Branham's 
Admr.  v.  Buckley,  158  Ky.  848,  166  S.  W.  618. 

When  a  badly  worn  and  beveled  rail  concurs  with  a  rigid 
truck  and  a  bald  driver  locomotive,  it  is  not  an  unwarranted 
deduction  to  account  for  a  wreck  in  that  way,  when  no  other 
explanation  is  offered.  C.  cfc  0.  Ry.  Co.  v.  Kelly's  Admx.,  160 
Ky.  296,  169  S.  W.  736. 

'*  While  a  city  may  construct,  reconstruct  and  repair  its  streets, 
and  may  in  other  ways  exercise  control  over  its  streets,  yet  there 
is  no  such  management  or  control  on  its  part  as  will  justify  the 
application  of  the  doctrine  of  res  ipsa  loquitur.  Streets  are 
not  only  built  and  maintained  for  the  use  of,  but  are  in  con- 
stant use  by,  the  traveling  public.  Being  in  constant  use  by 
the  traveling  public,  streets  which  are  properly  constructed  and 
are  in  every  respect  suitable  for  public  travel  may  immediately 
become  defective  or  dangerous  from  such  constant  use.  Indeed, 
in  the  majority  of  cases,  the  probability  of  their  becoming  defec- 
tive or  dangerous  from  their  continuous  use  by  the  public  is 
much  greater  than  that  growing  out  of  their  defective  or  dan- 
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gerous  construction,  reconstruction  or  repair.  To  say,  there- 
fore, that  the  breaking  or  slipping  of  a  stone,  shown  to  be  in 
every  way  sufScient  for  the  purpose  of  covering  a  culvert,  is 
of  itself  evidence  of  its  insufSciency  or  negligent  placement, 
when,  as  a  matter  of  fact,  its  condition  or  improper  position 
may  have  been  due  to  its  being  struck  by  a  vehicle  a  few  minutes 
before  the  accident  occurred,  would  often  impose  upon  a  city 
a  liability  for  an  accident  when  the  city  was  not  only  fre« 
from  negligence,  but  had  used  the  utmost  care  to  maintain  its 
streets  in  a  reasonably  safe  condition  for  public  travel.  For 
this  reason,  we  conclude  that  the  doctrine  of  res  ipsa  loquitur 
should  not  be  applied  in  cases  of  personal  injury  growing  out 
of  the  dangerous  and  defective  condition  of  the  streets  of  a  city." 
City  of  Corbin  v.  Benion,  151  Ky.  483,  152  S.  W.  241. 

In  an  action  for  personal  injury  or  death,  where  the  instru- 
mentality or  thing  that  causes  such  injury  or  death  is  shown 
to  be  under  the  management  of  the  defendant  and  the  accident 
is  such,  as,  in  the  ordinary  course  of  events,  does  not  happen 
by  the  use  of  ordinary  care,  it  affords  some  evidence  that  the 
accident  occurred  because  of  the  failure  to  use  such  care,  and 
casts  upon  the  defendant  the  burden  of  showing  that  it  did 
not  so  result.  Ligon^s  Admr.  v.  EvansviUe  R.  Co,,  165  Ky.  203, 
176  S.  W.  968. 

When  the  thing  causing  the  injury  is  shown  to  be  under 
the  management  of  the  defendant  or  his  servants,  and  the  acci- 
dent is  such  as  in  the  ordinary  course  of  things  does  not  happen 
if  proper  care  is  exercised,  the  mere  happening  of  the  accident 
will  be  regarded  as  suflScient  to  warrant  the  submission  of 
negligence  to  the  jury.  L.  &  N.  R.  Co.  v.  Reynolds,  71  S.  W. 
516,  24  R.  1402. 

"In  the  case  at  bar  the  cause  of  the  injury  is  shown — the 
falling  of  the  tank.  The  cause  of  the  fall  speaks  for  itself— 
that  the  tank  was  then  insecurely  fastened.  That  it  may  have 
been  securely  fastened  in  the  beginning  does  not  lessen  the 
master's  obligation;  for  he  is  bound  to  exercise  reasonable  care, 
not  only  to  provide,  but  to  keep  as  well,  the  servant's  place  in 
a  reasonably  safe  condition.  Wilson  v.  Alpine  Coal  Co.,  118  Ky. 
463;  Shinn  Glove  Co.  v.  Swnders,  147  Ky.  349,  144  S.  W.  11. 
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For  note  on  res  ipsa  loquitur  in  action  for  injury  on  highway 
resulting  from  coal  hole,  see  43  L.  B.  A.  (N.S.)  593. 

For  note  on  doctrine  of  res  ipsa  loquitur  in  action  for  injury 
on  bridge,  see  43  L.  K  A.  (N.S.)  594. 

Distinction  between  rule  res  ipsa  loquitur  and  rule  as  to  cir- 
cumstantial evidence.  See  note  on  this  subject  in  6  L.  B.  A. 
(N.S.)  337. 

Bes  ipsa  loquitur  doctrine  as  applied  to  jerks  and  jolts  causing 
injxuy  to  passengers  on  vehicles.  See  note  on  this  subject  in  7 
L.  B.  A.  (N.S.)  1076. 

Applicability  of  rule  res  ipsa  loquitur  as  between  storekeeper 
and  customer.  See  note  on  this  subject  in  16  L.  B.  A.  (N.S.) 
931. 

Applicability  of  rule  res  ipsa  loquiiur  in  the  absence  of  con- 
tractual relations.  See  note  on  this  subject  in  6  L.  B.  A.  (N.S.) 
800. 

Pleading  particular  cause  of  injury  as  waiver  of  right  to 
rely  on  res  ipsa  loquiiur.  See  note  on  this  subject  in  24  L.  B. 
A.  (N.S.)  788. 

Belation  of  doctrine  of  res  ipsa  loquitur  to  burden  of  proof. 
See  note  on  this  subject  in  16  L.  B.  A.  (N.S.)  527. 

Applicability  of  rule  res  ipsa  loquitur  to  accidents  on  private 
property  due  to  escape  of  electricity  from  disordered  electrical 
appliances.  See  notes  on  this  subject  in  22  L.  H.  A.  (N.S.) 
1178;  32  L.  B.  A.  (N.S.)  1043. 

Applicability  of  maxim,  res  ipsa  loquitur,  to  caving  in  or 
sinking  of  surface  of  street.  See  note  on  this  subject  in  23  L.  B. 
A.  (N.S.)  1022. 

Application  of  doctrine  in  case  of  injury  by  automobile.  See 
note  in  38  L.  B.  A.  (N.S.)  496;  32  L.  B.  A.  (N.S.)  1177. 

Master  and  Servant  Cases.  The  doctrine  of  res  ipsa  loqui- 
tur applies  in  a  case  of  master  and  servant  in  a  more  restricted 
sense  than  in  a  case  of  carrier  and  passenger,  because  of  the 
difference  in  the  degree  of  care  imposed  and  the  character  of 
defenses  that  may  be  made.  LUe  v.  Louisville  R.  Co.,  161  Ey. 
347,  170  S.  W.  936. 
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Rule  held  applicable  to  employes  in  following  Kentucky 
cases:  L.  cfc  N.  B.  Co.  v.  Clark,  106  S.  W.  1184;  L,  cfe  N,  B.  Co. 
V.  McMUlen,  142  Ky.  257;  LUe  v.  Lou.  By.  Co.,  161  Ky.  347. 

A  servant  of  a  railroad  company,  in  charge  of  a  pumping 
station,  was  struck  by  a  piece  of  iron  falling  on  him  while  a 
freight  train  was  passing  over  a  trestle  above  the  coal-bin  in 
which  the  servant  was  working.  There  was  testimony  that  the 
jriece  of  iron  came  off  of  a  freight  car  door.  Plaintiff  testified 
that  he  heard  the  piece  of  iron  strike  the  pump-house  and  the 
next  instant  it  struck  him,  knocking  him  senseless.  Defendant 
proved  by  the  conductor  on  the  train,  who  was  An  the  caboose 
at  the  time,  and  by  the  engineer,  who  was  in  the  cab,  that  they 
did  not  see  or  hear  any  iron  fall,  and  proved  by  car  inspectors 
who  inspected  the  cars  three  or  four  hours  ^fter  the  accident 
that  they  found  nothing  wrong  with  the  cars.  Held,  plaintiff 
could  recover,  he  not  being  required  to  show  that  the  cars  had 
not  been  inspected  and  made  safe  to  go  out  on  the  road,  or 
that  a  car  door  upon  that  particular  train  was  minus  the  piece 
of  iron  exhibited  to  the  jury.  L.  &  N.  B,  Co.  v.  McMUlen,  142 
Ky.  257,  134  S.  W.  185. 

Applicability  as  between  master  and  servant  of  maxim,  res 
ipsa  loquitur,  to  fall  of  bridge.  See  note  on  this  subject  in  28 
L.  R.  A.  (N.S.)  591. 

The  doctrine  of  res  ipsa  loquitur  has  no  application  to  master 
and  servant  cases  under  the  Federal  Employers'  Liability  Act. 
T.  &  P.  By.  Co.  V.  Barrett,  166  U.  S.  617;  Patton  v.  T.  &  P. 
By.  Co.,  179  U.  S.  658;  Midland  Valley  B.  Co.  v.  Fulgham,  181 
Fed.  91;  Seaboafd  Air  Line  By.  Co.  v.  Horton,  233  U.  S.  498; 
Monthriand  v.  By.  Co.,  191  Fed.  968 ;  Armour  &  Co.  v.  Harcrous 
217  Fed.  224. 

In  Federal  Courts.  The  res  ipsa  loquitur  rule  has  been  held 
inapplicable  between  employers  and  employes  in  the  Federal 
Courts.  Fulgham  v.  Midland  Valley  B.  Co.,  181  Fed.  91 ;  Pat- 
ton  V.  T.  &  P.  B.  Co.,  179  U.  S.  658 ;  Monthriand  v.  Chicago,  etc., 
B.  Co.,  191  Fed.  988;  By.  Co.  v.  Bennett,  233  U.  S.  80. 

RES  JUDICATA. — The  rule  of  res  judicata  means  this :  that 
where  a  question  or  a  fact  is  once  litigated  and  determined  by 
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the  judgment  of  a  court  of  competent  jurisdiction,  no  fact  or 
question  that  was  therein  litigated,  or  could  have  been  litigated, 
can  thereafter  be  relitigated  by  the  same  parties,  or  their  privies. 
The  rule  was  recognized  by  this  court  in  many  cases.  See  Tal- 
bot V.  Todd,  5  Dana,  190;  Honaker  v.  Cedl,  84  Ky.  202;  Hall 
V.  Forman,  85  Ky.  509 ;  Davis  v.  McCorkle,  14  Bush,  753 ;  Hard- 
wicke  v.  Young,  110  Ky.  504;  Elswick  v.  Matney,  132  Ky.  294  j 
Louisville  Oas  Co.  v.  The  Kentucky  Heating  Co,,  142  Ky.  254; 
Jefferson,  Noyes  dk  Brown  v.  Western  National  Bank,  144  Ky. 
63 ;  Oreen  County  v.  Lewis,  157  Ky.  495 ;  Wood  v.  Sharp* s  Admr., 
159  Ky.  47 ;  United  States  Fidelity  <&  Guaranty  Co.  v.  Carter, 
158  Ky.  737;  Stone  v.  Winn,  165  Ky.  22, 176  S.  W.  933. 

To  make  a  former  judgment  a  bar  to  a  subsequent  action 
it  must  appear  that  the  two  causes  of  action  were  identical  and 
that  the  proceedings  in  the  former  suit  were  such  as  to  preclude 
plaintiff  from  bringing  another  action  for  the  same  cause;  and 
allegations  that  the  controversy  had  been  litigated  in  a  prior  suit 
between  the  parties,  the  record  of  such  a  suit  being  only  referred 
to  as  a  part  of  the  answer,  are  defective  in  failing  to  set  out  the 
record  in  the  former  suit,  so  as  to  show  that  the  present  cause 
of  action  was  in  issue  and  was  adjudicated  therein.  Sumner  v. 
Griffin,  130  Ky.  323,  113  S.  W.  4B2. 

A  plea  of  former  adjudication  should  show  the  nature  and 
scope  of  the  former  decision  and  its  application  to  the  present 
controversy,  and  particularly  should  show  that  it  was  rendered 
before  the  institution  of  the  present  suit,  the  relief  granted 
therein,  and  that  it  was  a  final  adjudication,  but  it  need  not 
allege  that  the.  former  judgment  is  valid  or  remains  in  force 
or  has  not  been  reversed,  vacated,  or  appealed  from ;  these  being 
presumed.    Id. 

To  constitute  a  judgment  a  bar  or  estoppel  there  must  be 
an  identity  of  parties,  as  well  as  the  subject-matter;  it  being 
necessary  that  the  parties  as  between  whom  the  judgment  is 
relied  on  as  an  estoppel,  must  have  been  parties  to  the  action 
in  which  it  was  rendered,  in  the  same  capacities  and  in  the  same 
antagonistic  relation,  or  else  they  must  be  in  privity  with  the 
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parties  in  such  former  action.  Davis  v.  Davis,  157  Ky.  530, 
163  S.  W.  468. 

It  is  a  well-recognized  rule  of  the  law  that  a  judgment,  neces- 
sarily afSrming  the  existence  of  any  fact,  is  conclusdve  upon 
the  parties  or  their  privies  whenever  the  existence  of  the  fact 
is  again  in  issue  'between  such  parties  or  privies,  not  only  when 
the  subject  is  the  same,  but  when  the  point  comes  incidentally 
in  question  in  relation  to  a  different  matter  in  the  same  or  any 
other  court.  Hoskins  v.  Haskvns'  Admrs.,  157  Ky.  738,  164 
S.  W.  77. 

To  sustain  a  plea  of  res  judicata,  the  final  judgment  of  the 
former  suit  is  the  best  evidence  of  what  was  decided  in  that 
action;  the  pleadings  and  the  opinion  of  the  court  are  not  suf- 
ficient proof  of  the  fact  decided.  Nugent  v.  Mallory,  145  Ky. 
824,  141  S.  W.  850. 

''The  general  principle  announced  in  numerous  cases  is  that 
a  right,  question,  or  fact  distinctly  put  in  issue  and  directly 
determined  by  a  court  of  competent  jurisdiction  as  a  ground  for 
recovery,  can  not  be  disputed  in  a  subsequent  suit  between  the 
same  parties,  or  their  privies;  and  even  if  the  second  suit  is 
for  a  different  cause  of  action  the  right,  question,  or  fact,  once 
so  determined,  must  as  between  the  same  parties,  or  their  privies, 
be  taken  as  conclusive,  especially  so  long  as  the  judgment  in 
the  first  suit  is  unmodified.  This  general  rule  is  determined  by 
the  very  object  for  which  civil  courts  have  been  established, 
which  is  to  secure  repose  of  society  by  the  settlement  of  matters 
capable  of  judicial  determination.  Its  enforcement  is  essential 
to  the  maintenance  of  social  order,  for  the  aid  of  judicial 
tribunals  would  not  be  invoked  for  the  vindication  of  the  rights 
of  persons  and  property,  if  as  between  the  same  parties,  or 
their  privies,  the  conclusiveness  did  not  attend  the  judgments 
of  such  tribunals  in  respect  to  all  matters  properly  put  in  issue 
and  actually  determined  by  them.*'  Stone  v.  Winn,  165  Ky.  23, 
176  S.  W.  933,  quoting  from  Southern  Pac.  Co,  v.  United  States, 
168  U.  S.  149. 

"The  cases  in  the  United  States  Supreme  Court  illustrating 
this  rule  are  reviewed  in  the  opinion  of  Justice  Harlan  in  the 
case  of  Southern  Pac.  R,  Co   v.  United  States,  168  U.  S.  1,  18 
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Sup.  Ct.  18,  42  L.  Ed.  355,  in  which  he  announces  the  general 
rule  as  follows:  *A  right,  question,  or  fact,  distinctly  put  in 
issue  and  directly  determined  by  a  court  of  competent  juris- 
diction as  a  ground  of  recovery  can  not  he  disputed  in  a  subse- 
quent suit  between  the  same  parties  or  their  privies;  and  even 
if  the  second  suit  is  for  a  diflferent  cause  of  action,  the  right, 
question,  or  fact,  once  determined,  must,  as  between  the  same 
parties  or  their  privies,  be  taken  as  conclusively  established,  so 
long  as  the  judgment  in  the  first  suit  remains  unmodified.'  " 
St(me  V.  Winn,  165  Ky.  24,  176  S.  W.  933. 

The  rule  as  laid  down  in  25  Cyc.  1294,  was  quoted  approv- 
ingly in  Wood  V.  Sharp,  159  Ky.  47,  166  S.  W.  787,  and  in 
Stone  V.  Winn,  165  Ky.  22,  176  S.  W.  933. 

The  decision  of  the  Franklin  Circuit  Court,  sitting  as  the 
Fiscal  Court  of  the  Commonwealth  concerning  a  matter  of 
which  it  had  jurisdiction,  is  conclusive  in  all  other  courts  of 
the  State  as  to  the  matter  determined  by  it,  so  long  as  its 
judgment  is  not  reversed  by  the  Appellate  Court.  Com.  v.  Chd- 
shaw,  92  Ky.  435,  13  R.  572. 

Every  question  must  be  taken  to  have  been  disposed  of  unless 
expressly  left  open  for  further  litigation.  Smith  v.  Bramiin, 
79  Ky.  114,  1  R.  414. 

An  estoppel  by  a  former  judgment  is  based  upon  public  policy. 
It  demands  that  when  a  fact  has  been  judicially  and  fi!nally 
determined  between  the  same  parties,  it  shall  be  at  rest.  Interest 
reipublicae  ut  sit  finis  litium.    Pepper  v.  Donnelly,  87  Ky.  262. 

To  make  a  matter  res  adjudicata  the  former  adjudication  must 
not  only  have  been  upon  the  identical  cause  of  action,  but 
between  the  same  parties.    Graves  v.  Graves,  12  R.  796. 

When  a  statute  of  the  State  has  been  construed  by  the  Court 
of  Appeals,  such  construction  is  conclusive  in  all  subsequent  cases 
to  which  the  provisions  construed  must  be  applied.  Com.  v. 
Inter-Southern  Life  Ins,  Co.,  162  Ky.  228,  172  S.  W.  1199. 

The  judgment  in  an  action  involving  a  certain  tract  of  land 
attempted  to  be  conveyed  by  an  infant,  setting  the  deed  aside 
upon  the  grounds  of  the  grantor's  infancy,  is  conclusive  upon  the 
issue  of  his  infancy  presented  in  a  second  action  involving 
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another  tract  of  land  attempted  to  be  conveyed  by  said  infant 
in  the  same  deed.    Siler  v.  Carpenter,  155  Ky.  640,  160  S.  W.  186. 

Habeas  corpus  decree  as  to  custody  of  infants  as  res  jtucKcata. 
See  note  in  49  L.  K  A.  (N.  S.)  83. 

A  judgment  fixing  the  advancement  to  be  charged  against 
an  heir  is  not  a  bar  to  a  further  proceeding  to  set  aside  a  oon- 
veyance  to  the  debtor  from  the  other  heirs,  and  to  subject  the 
land  theretofore  conveyed  to  the  satisfaction  of  the  judgment  for 
advancements.    Aylor  v.  Aylor,  158  Ky.  713,  166  S.  W.  216. 

Decision  of  the  Court  of  Appeals  is  authority  and  regarded 
as  law  only  so  far  as  it  passes  upon  questions  presented  and 
necessarily  decided  in  the  particular  case.  Brown  v.  Com,,  14 
Bush,  398. 

The  question  of  the  right  of  the  state  to  repeal  the  grant  of 
appellee's  lottery  privilege  is  not  res  ad  judicata  in  this  court. 
The  doctrine  announced  in  previous  adjudication  of  appellee's 
rights  under  his  grants  having  been  virtually  overruled  by  sub- 
sequent decisions  of  the  United  States  Supreme  Court,  which 
this  court  ought  to  follow,  the  question  is  no  longer  res  adjudi- 
cata.    Com  v.  Douglass,  16  R.  581. 

Every  question  presented  on  an  appeal  must  be  taken  to  have 
been  disposed  of  by  the  decision  on  the  appeal,  unless  it  be 
expressly  left  open  for  further  litigation.  Smith  v.  Braamin, 
76  Ky.  114,  1  R.  414. 

Where  a  court  judicially  considers  and  adjudicates  the 
question  of  its  jurisdiction,  and  decides  that  the  facts  exist 
which  are  necessary  to  give  it  jurisdiction  of  the  case,  the 
finding  is  conclusive,  and  can  not  be  controverted  in  a 
collateral  proceeding.    Stone  v.  Winn,  165  Ky.  9,  176  S.  W.  933. 

Matters  Which  Should  Have  Been  Brought  Forward.  A 
plea  of  res  judicata  applies,  except  in  special  cases,  not  only 
to  points  upon  which  the  court  was  actually  required  by  the 
parties  to  form  an  opinion  and  pronounce  judgment,  but  to 
every  point  which  properly  belonged  to  the  subject  of  litiga^ 
tion,  and  which  the  parties,  exercising  reasonable  diligence, 
might  have  brought  forward.  Aylor  v.  Aylor,  158  Ky.  713,  168 
S.  W.  216 ;  Francis  v.  Wood,  81  Ky.  16,  4  R.  616 ;  PhiUips  V. 
Bobards,  4  R.  1003 ;  Mawn  v.  Stowers,  9  R.  290. 
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A  judgment  an  the  merits  is  conclusive  between  the  parties 
in  a  subsequent  action  on  the  same  cause,  not  only  as  to  all 
matters  litigated  but  as  to  every  ground  of  recovery  or  defense 
which  might  have  been  presented  or  determined  therein,  either 
at  law  or  in  equity.  Elsunck  v.  Matney,  132  Ky.  294,  116 
S.  W.  7ie,  136  Am.  St.  Rep.  180. 

A  prior  judgment  is  res  judicata-  not  only  as  to  all  that  was 
in  issue  in  the  previous  suit  but  all  that  should  have  been 
in  issue.  Vincent  v.  BUmton,  134  Ky.  590,  121  S.  W.  466, 
135  Am.  St.  Rep.  424 

The  plea  of  res  judicata  applies  not  only  to  the  point  upon 
which  the  court  was  required  to  form  an  opinion  and  pro- 
nounce judgment,  but  to  every  point  which  properly  belonged 
to  the  subject  of  litigation,  and  which  the  parties  exercising 
reasonable  diligence  might  have  brought  forward  at  the  time. 
But  matters  that  could  not  in  any  state  of  case  have  been 
determined  in  the  first  action  under  the  pleadings  and  evidence, 
will  not  be  treated  as  having  been  determined  by  the  judgment 
in  that  action.  PhiUips  v.  Big  Sandy  Co.,  149  Ky.  555,  149 
S.  W.  967. 

As  between  parties  and  privies  a  judgment  is  a  bar  to  a 
second  action  on  the  same  claim  as  to  every  matter  which  was 
or  might  have  been  offered  to  sustain  or  defeat  the  claim. 
National  Bank  of  MonticeXlo  v.  Bryant,  13  Bush,  419 ;  Davis  v. 
McKJorkle,  14  Bush,  746. 

The  judgment  of  a  court  of  competent  jurisdiction  is  con- 
clusive, not  only  of  all  matters  determined  by  it,  but  of  all 
incidental  matters  which  might  and  ought  properly  to  have 
been  asserted  and  decided.  Snapp  v.  Snapp,  87  Ky.  554,  10 
R.  598;  Honaker  v.  Cecil,  84  Ky.  202,  8  R.  188. 

The  rule  is  elementary  that,  when  a  matter  is  in  litigation, 
parties  are  required  to  bring  forward  their  whole  case;  and 
*'the  plea  of  res  adjudicata  applies  not  only  to  the  points 
upon  which  the  court  was  required  by  the  parties  to  form  an 
opinion,  and  pronounce  judgment,  but  to  every  point  which 
properly  belonged  to  the  subject  of  litigation,  and  which  the 
parties,   exercising   reasonable   diligence,   might  have   brought 
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forward  at  the  time.  Locke  v.  Com,,  113  Ky.  868,  69  S.  W. 
763,  24  R.  654,  and  cases  cited. 

A  judgment  of  a  court  of  competent  jurisdiction  on  the 
merits  of  a  cause  is  conclusive  between  the  parties  in  a  subse- 
quent action  on  the  same  cause,  not  only  as  to  the  matters 
actually  litigated  and  determined  in  the  former  action,  but  as 
to  every  ground  of  recovery  or  defense  which  might  have  been 
presented  or  determined  therein,  either  at  law  or  in  equity. 
Moran  v.  Vicroy,  117  Ky.  195,  77  S.  W.  668,  25  R.  1305. 

A  judgment  unappealed  from  is  conclusive  between  parties 
to  the  suit,  not  only  as  to  all  matters  determined  by  it,  but  as 
to  all  incidental  matters  which  might  have  been  properly 
litigated  therein.  Klenke  v.  Noonan,  118  Ky.  436,  81  S.  W. 
241,  26  R.  305. 

While,  as  a  general  rule,  a  judgment  of  a  court  of  competent 
jurisdiction  upon  the  merits  of  a  cause  is  final  and  conclusive 
between  the  parties,  not  only  as  to  matters  actually  litigated, 
but  also  as  to  every  ground  of  recovery  or  defense  which  might 
have  been  presented,  yet  under  Civil  Code,  Sec.  17,  a  judgment 
recovered  in  an  ordinary  action  on  a  breach  of  contract,  in 
which  there  was  simply  a  denial  of  the  breach,  does  not  prevent 
the  defendant  in  a  subsequent  equitable  action  from  setting 
up  a  counterclaim  thereto  which  existed  at  the  time  of  the 
former  action.    Truesdale  v.  Brady,  105  S.  W.  122,  31  R.  1336. 

Judgment  Must  be  Final.  A  judgment  can  not  be  set  up 
in  bar  of  a  subsequent  action,  unless  it  was  a  final  judgment 
on  the  merits  adjudicating  the  rights  in  litigation  in  a  con- 
clusive and  definite  manner.  Morgan  v.  Goode^  151  Ky.  284, 
152  S.  W.  584. 

A  dismissal  of  the  proceeding  to  condemn  land  without  a 
hearing  upon  the  merits  presents  no  bar  to  another  proceed- 
ing for  the  same  offense.  Portland  &  Oreenvxfod  T.  P,  Co.  v. 
Bobb,  88  Ky.  226,  10  R.  796. 

A  judgment  sustaining  a  demurrer  to  a  petition,  where  the 
facts  are  well  pleaded,  is  an  adjudication  that  the  facts  stated 
no  cause  of  action,  and  is  a  bar  to  another  action  for  the  same 
cause.    West  v.  King,  163  Ky.  561,  174  S.  W.  11. 
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Since  a  judgment  on  demurrer  where  the  facts  are  well 
pleaded  is  a  bar  to  a  second  suit  no  less  than  one  rendered  on 
the  merits,  a  judgment  rendered  on  the  sustaining  of  a  general 
demurrer  to  plaintiff's  petition  was  an  adjudication  that  the 
facts  stated  no  cause  of  action,  so  that  plaintiff  could  not, 
while  that  judgment  was  in  force,  prosecute  another  action 
for  the  same  cause.  R<mdolph's  Admr.  v.  Snyder,  139  Ky.  159, 
129  S.  W.  562. 

A  judgment  dismissing  an  action  will  not  bar  another  suit 
founded  on  the  same  cause  of  action  if  the  first  was  dismissed 
because  the  court  had  no  jurisdiction  to  hear  it  upon  its  merits ; 
€.  g,,  an  action  to  set  aside  a  conveyance  as  fraudulent  before 
a  return  of  **no  property."  Yankey  v.  Sweeney,  85  Ky.  5S, 
6  R.  944. 

A  judgment  dismissing  a  petition  on  demurrer  wiU  bar 
another  action  based  on  the  same  facts;  but  if  a  petition  is 
dismissed  on  demurrer  on  account  of  the  omission  of  an 
essential  allegation,  and  the  petition  in  a  subsequent  action 
supplies  the  omission,  the  dismissal  of  the  former  petition  is  no 
bar.    Thomas  v.  Bland,  91  Ky.  1,  12  R.  640. 

Dismissal  of  Suit.  That  a  former  suit  was  commenced 
upon  the  same  cause  of  action  and  ''dismissed"  is  not  a  good 
plea  of  res  adjucKcata,  as  the  dismissal  may  have  been  without 
prejudice.    Simpson  v.  Melvin^  7  R.  661. 

Where  there  has  been  no  trial  or  decision  on  the  merits,  a 
judgment  dismissing  a  case  on  plaintiff's  motion  is  not  res 
judicata  in  an  action  thereafter  brought.  Sevier  v.  BowUng 
97  S.  W.  806,  30  R.  217. 

Neither  a  judgment  dismissing  plaintiff's  action  without 
prejudice,  nor  a  judgment  sustaining  defendant's  demurrer 
and  dismissing  the  petition,  is  a  bar  to  a  subsequent  action 
t)y  plaintiff  on  the  same  ground,  as  plaintiff  did  not  have  a 
trial  of  his  action  on  the  merits.  Weisenbom  v.  Evans,  99 
S.  W.  629,  30  R.  761. 

A  matter  is  not  res  adjudicaia  because  it  was  involved  in  a 
previous  action,  if  that  action  was  dismissed  without  prejudice. 
Magill  v.  Mercantile  Trust  Co.,  81  Ky.  129,  4  R.  927;  Norton  v. 
Myer,  2  R.  124;  Cravens  v.  Hardesty,  16  R.  271. 
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Discontinnance  or  noivsuit  has  never  been  regarded  as  a 
bar  to  another  suit  for  the  same  cause  of  action.  Crawford  v. 
Summers,  3  J.  J.  M.  300;  Dana  v.  OUl,  5  J.  J.  M.  243;  Harris 
V.  Tiffani/  &  Co.,  8  B.  M.  229. 

The  legal  effect  of  an  order  dismissed  agreed  is  to  prevent 
a  recovery  on  the  same  cause  of  action  between  the  same 
parties,  and  it  must  be  regarded  as  an  adjustment  of  the 
controversy.    Hibler  v.  Shipp;  Hildreth  v.  Same,  76  Ky.  66. 

A  judgment  dismissing  a  petition  on  demurrer  will  bar 
another  action  based  on  the  same  facts;  but  if  a  petition  is 
dismissed  on  demurrer  on  account  of  the  omission  of  an 
essential  allegation,  and  the  petition  in  a  subsequent  action 
supplies  the  omission,  the  dismissal  of  the  former  petition  is  no 
bar.    Thomas  v.  Bland,  91  Ky.  1 ;  12  R.  640. 

To  constitute  a  former  judgment  a  bar,  it  must  have  been  on 
the  merits,  and  an  adjudication  of  the  vital  issue  involved. 
Bockpart  Coal  Co.  v.  Carter,  157  Ky.  555,  163  S.  W.  734. 

A  judgment  dismissing  a  petition  because  of  its  insufficiency 
is  not  a  bar  to  a  subsequent  action  upon  a  good  petition. 
Potter  V.  Benge,  67  S.  W,  1005,  24  R.  24. 

Where  a  cause  of  action  was  insufficiently  pleaded  in  an 
original  suit,  a  dismissal  of  that  action  without  prejudice  is 
not  a  bar  to  a  subsequent  action.  City  of  Covington  v.  Taffee, 
68  S.  W.  629,  24  R.  373. 

In  an  action  to  recover  land  from  a  turnpike  company, 
there  being  no  allegation  or  proof  in  the  case,  as  prepared,  of 
the  abandonment  of  the  land  in  dispute  by  the  county  or  the 
company  from  which  it  acquired  the  turnpike,  the  dismissal  of 
the  plaintiff's  petition  does  not  preclude  an  action  to  recover 
the  property  based  upon  its  reversion  to  him  because  of  an 
abandonment  or  diversion  to  improper  purposes  of  the  land 
hereafter.    Hawkins  v.  Nicholas  Co.,  76  S.  W.  329,  25  R.  704. 

A  judgment  which  does  not  go  to  the  merits,  and  only 
dismisses  the, plaintiff's  petition  without  prejudice,  is  not  a  bar 
to  another  suit  City  of  Covington^  v.  C.  &  0.  By.  Co.,  112 
e.  W,  862, 
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The  dismissal  of  a  petition  on  the  ground  that  it  does  not 
state  a  cause  of  action  does  not  bar  a  new  action  on  a  good 
petition.    Standard  Lumber  Co.  v.  Caldwell,  118  S.  W.  999. 

The  record  of  the  proceedings  in  an  action  which  was  dis- 
missed without  prejudice,  on  motion  of  plaintiff,  is  not  admissi- 
ble in  a  subsequent  action  between  the  same  parties.  Sumner 
V.  Griffin,  130  Ky.  323,  113  S.  W.  422. 

When  in  a  former  action  between  the  same  parties  it  was 
determined  that  the  plaintiff  could  not  maintain  the  action 
by  reason  of  the  lapse  of  time,  and  it  was  dismissed  absolutely, 
that  judgment,  being  afSrmed  on  appeal,  is  conclusive  upon  the 
parties,  and  is  a  bar  to  a  subsequent  suit  for  the  same  cause 
of  action.  Cain  v.  Union  Ceni.  Life  Ins.  Co.,  93  S.  W.  622, 
29  R.  475. 

Where  an  action  was  brought  by  plaintiffs,  claiming  the 
ownership  of  certain  town  lots,  in  which  the  defendants  filed  an 
answer  denying  the  plaintiff's  ownership  and  alleging  posses- 
sion and  ownership  in  themselves,  and  proof  was  heard,  and 
the  court  adjudged  that  the  action  be  dismissed,  such  judgment 
was  in  effect  a  trial  of  the  case  upon  the  merits,  and  the 
judgment  was  a  bar  to  a  subsequent  action  by  the  plaintiffs  to 
recover  the  property.  Smith  v.  Gowdy,  96  S.  W.  566,  29  B. 
832. 

Different  Claim.  Where  the  second  action  between  the  same 
parties  is  upon  a  different  claim  or  demand,  the  judgment  in 
the  former  action  operates  as  an  estoppel  only  as  to  those 
matters  in  issue  or  points  controverted,  upon  the  determination 
of  which  the  finding  or  verdict  was  rendered.  In  all  cases, 
therefore,  where  it  is  sought  to  apply  the  estoppel  of  a  judg- 
ment upon  one  cause  of  action  to  matters  arising  upon  a  suit 
upon  a  different  cause  of  action,  the  inquiry  must  always  be 
to  the  point  or  question  actually  litigated  and  determined  in  the 
original  action,  not  what  might  have  been  thus  litigated  and 
determined.  Only  upon  such  matters  is  a  judgment  conclusive 
in  another  action  (Black  on  Judgments,  Vol.  2,  Sec.  614,  page 
938;  Cromwell  v.  County  of  Sac,  94  U.  S.  351;  Sohtuier  v. 
White's  Admr.,  106  Ky.  317) ;  Combs  v.  Stacy,  147  Ky.  222, 
144  S.  W.  24. 
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There  is  a  wide  difference  between  the  effect  of  a  judgment 
as  a  bar  or  estoppel  against  the  prosecution  of  a  second  action 
upon  the  same  claim,  and  its  effect  as  an  estoppel  in  another 
action  between  the  same  parties  upon  a  different  claim  or 
cause  of  action.  In  the  first  instance,  a  judgment  on  the 
merits  is  conclusive,  not  only  as  to  every  matter  which  was 
offered  to  sustain  or  defeat  the  claim,  but  also  as  to  any  other 
matter  which  might  have  been  offered  for  that  purpose;  while 
in  the  other  instance,  if  the  second  action  between  the  same 
parties  is  upon  a  different  claim  or  a  demand  different  in  its 
nature,  the  judgment  in  the  prior  action  operates  as  an  estoppel 
only  as  to  those  matters  which  were  in  issue  upon  the  determina- 
tion of  which  the  finding  or  verdict  was  rendered.  Campbell 
V.  Mims,  161  Ky.  530,  170  S.  W.  1176. 

Agreed  Judgment.  In  determining  whether  a  matter  is 
res  judicaicL,  precluding  a  subsequent  a<;tion,  it  is  immaterial 
that  the  former  judgment  was  entered  on  an  agreement  between 
the  parties.    Com.  v.  ChurchiU,  131  Ky.  251, 115  S.  W.  189. 

Whether  Right  or  Wrong.  A  judgment  is  binding  between 
the  parties  and  their  privies,  whether  right  or  wrong.  Stone  v. 
Winn,  165  Ky.  9,  176  S.  W.  933. 

**The  opinion  rendered  in  these  cases  is  the  law  of  the  cases, 
however  erroneous  it  may  have  been.  The  fact  that  it  was 
overruled  in  a  subsequent  case  between  other  parties  destroys 
it  as  a  precedent  in  other  cases;  but  it  is  nevertheless 
binding  on  the  parties  to  this  controversy.  The  rule  is  elemen- 
tary that  a  matter  once  litigated  and  determined  can  not  be 
relitigated  by  the  same  parties."  Thompson  v.  Lou,  Banking 
Co.,  56  S.  W.  1080,  21  R.  1611,  quoted  in  Stone  v.  Winn,  165 
Ky.  25,  176  S.  W.  933. 

Action  Prematurely  Brought.  Where  on  appeal  in  an 
action  on  apportionment  warrants  the  Court  of  Appeals  held 
that  plaintiffs  could  not  recover  because  the  actions  were 
brought  before  the  work  was  completed  on  the  contract,  and 
that  the  actions  were  therefore  prematurely  brought,  that  deci- 
sion was  not  res  judicata  as  to  what  would  be  the  rights  of  the 
parties  after  all  the  work  was  done.  Barker  v.  Tenn.  Paving 
Brick  Co.,  71  S.  W.  877,  24  R.  1524. 
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Matters  not  Decided.  Although  one  may  have  been  a  party 
to  another  action  involving  the  title  to  land,  if  no  adjudica- 
tion was  had  affecting  his  rights  to  the  land,  that  action  is  not 
a  bar  to  a  subsequent  assertion  of  his  title.  Marsee  v.  Middles- 
borough  Town  &  Lands  Co.,  65  S.  W.  118,  23  R.  1258. 

A  widow  sued  to  remove  a  trustee  under  her  husband's 
will.  Her  husband's  father  was  made  a  party,  but  he  died 
before  the  suit  was  tried,  and  it  was  not  revived  against  his 
estate.  The  suit  was  settled,  but  no  reference  was  made  in  the 
judgment  to  the  father's  claim.  Held,  that  such  judgment  did 
not  preclude  the  widow  from  contesting  the  claim  of  the  father 
against  her  husband's  estate.  Hamilton  v.  Hamilton,  84  S.  W. 
1156,  27  R.  296. 

Where,  in  a  contested  election  case,  the  Court  of  Appeals  did 
not  pass  on  defendant's  ineligibility  for  the  office,  that  question 
not  being  up  for  decision,  in  a  subsequent  action  to  recover  the 
office  plaintiff  may  contend  that  defendant  is  ineligible  for  the 
office.    Wilson  v.  Tye,  126  Ky.  34,  102  S.  W.  856,  31  R.  491. 

A  judgment  expressly  reserving  certain  matters  and  leaving 
them  open  for  further  adjudication  ,is  not  a  bar  to  their 
determination  upon  the  merits  in  a  subsequent  suit.  Martin  v. 
Turner,  115  S.  W.  833. 

A  judgment  is  not  conclusive  as  to  a  matter  which  the 
court  deliberately  declined  to  pass  on.  Thompson  v.  McPherson, 
124  S.  W.  273. 

Judgment  Must  be  in  Action  Between  Same  Parties.  In 
order  for  a  judgment  to  be  a  bar  to  a  subsequent  suit  the 
former  judgment  must  have  been  rendered  in  an  action  between 
the  same  parties,  or  those  in  privity  with  them.  Martin  v.  HcM, 
152  Ky.  677,  153  S.  W.  997. 

Same  Claim  or  Different  Claim.  There  is  a  wide  difference 
between  the  effect  of  a  judgment  as  a  bar  or  estoppel  against 
the  prosecution  of  a  second  action  upon  the  same  claim,  and 
its  effect  as  an  estoppel  in  another  action  between  the  same 
parties  upon  a  different  claim  or  cause  of  action.  In  the  first 
instance,  a  judgment  on  the  merits  is  conclusive,  not  only  as  to 
every  matter  which  was  offered  to  sustain,  or  defeat  the  claim, 
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but  also  as  to  any  other  matter  which  might  have  been  oflfered 
for  that  purpose;  while  in  the  other  instance,  if  the  second 
action  between  the  same  parties  is  upon  a  different  claim  or  a 
demand  different  in  its  nature,  the  judgment  in  the  prior  action 
operates  as  an  estoppel  only  as  to  those  matters  which  were  in 
issue  up(m  the  determination  of  which  the  finding  or  verdict 
was  rendered.    Campbell  v.  Mims,  161  Ky.  530,  170  S.  W.  1176. 

Mutuality.  The  estoppel  of  a  judgment  is  mutual,  and  if  it 
binds  one  of  the  parties  so  as  to  prevent  him  from  showing  the 
truth  it  binds  the  other.  Bridges  v.  McAlisier,  106  Ky.  791, 
51  S.  W.  603,  21  R.  428,  45  L.  R.  A.  800. 

Distinguished  from  Stare  Decisis.  In  applying  the  rule  of 
stare  decisis^  as  distinguished  from  res  judicata^  the  subsequent 
court  is  bound  only  in  these  matters  of  law  which  the  prior 
court  did  in  fact  consider  and  decide.  It  is  not  bound  by  any 
implied  holdings  dependent  on  legal  questions  which  lurked  in 
the  record  but  were  not  observed.  Kentucky  Coal  Lands  Co.  v. 
Mineral  Development  Co,,  219  Fed.  56. 

All  Questions  in  Case,  Whether  Passed  On  or  Not.  When 
an  opinion  is  rendered  in  a  case  in  the  Court  of  Appeals,  it  is 
considered  to  be  a  determination  of  every  question  made  in  such 
case,  and  properly  presented  to  the  court  for  adjudication, 
whether  the  court  in  its  opinion  adverts  to  such  question  or 
not.  New  Bell  JelUco  Coal  Co.  v.  Sowders,  162  Ky.  443,  172 
S.  W.  914.  * 

Instruction  not  Condemned.  In  a  case  involving  the  ques- 
tion of  damages  to  which  plaintiff  was  entitled'  for  illegal  levy  of 
an  attachment  on  a  tobacco  crop,  the  court  on  the  second  trial 
gave  substantially  the  same  instruction  as  on  the  first  trial. 
Held,  that  as  the  court  did  not  condemn  this  instruction  on  the 
former  appeal,  it  will  be  treated  as  approved.  The  doctrine  of 
res  adjiidicata  prevents  a  review  of  the  action  of  the  court  on 
this  question  on  the  former  appeal.  Farmers  &  Shippers  Tob, 
Warehouse  Co.  v.  Gibbons,  72  S.  W.  12,  24  R.  1670. 

Plea  of.  The  matter  of  res  adjudicata  can  be  presented  to 
the  court  only  by  pleading.  L.  cfe  N.  B.  Co.  v.  City  of  Louis- 
viUe,  141  Ky.  131,  132  S.  W.  184. 
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It  is  necessary  that  a  plea  in  bar  of  former  adjudication 
should  be  based  upon  a  judgment  or  order  of  the  court  Wilson 
V.  Sullivan,  112  S.  W.  1120. 

RES  JUDICATA  PRO  VERITATE  AOCIPITUR.— A  thing 
adjudged  is  taken  as  true.    Cochran's  Law  Lexicon. 

RES  SUA  NEMINI  SERVIT.— No  one  can  have  an  easement 
over  his  own  property.    Cochran's  Law  Lexicon. 

RESCISSION. — ^*' Rescission  is  a  right  of  the  complainant, 
and  not  a  means  for  the  assertion  thereof;  it  is  an  equity, 
rather  than  an  equitable  remedy.  In  enforcing  this  equity, 
a  court  of  chancery  will,  as  the  necessities  of  the  case  require, 
afford  relief  either  by  directing  a  reconveyance,  or  by  ordering 
an  instrument  to  be  surrendered  for  cancellation.  This  relief 
is  based  upon  equities  which  have  already  been  considered, 
viz.:  fraud  and  mistake;  and  the  decrees  which  are  made  in 
such  cases  are  naturally  in  accordance  with  the  general  course 
and  practice  of  chancery,  which  always  aims  at  specific  relief." 
Collins  V.  Swan-Day  Lumber  Co,,  158  Ky.  231,  164  S.  W.  81*; 
Ashrruyre  v.  Ba/nnen,  157  Ky.  439,  quoting  from  Bispham's 
Equity,  Sec.  472. 

It  is  not  every  <;ase  of  breach  of  contract  or  of  failure  to 
perform  stipulated  contract  duties  with  reference  to  an  article, 
that  will  authorize  a  rescission  of  the  contract.  Generally 
the  parties  must  look  to  an  action  in  damages  for  a  remedy. 
Rescission  may  be  invoked  when  no  other  remedy  will  afford 
adequate  relief  and  the  parties  can  not  obtain  reasonable  satis- 
faction in  damages.  Summers  Fiber  Co,  v.  Walker,  109  S.  W. 
883,  33  R.  153. 

In  enforcing  the  equitable  right  of  rescission,  a  court  of 
chancery  will,  as  the  necessities  of  the  case  require,  afford 
relief  either  by  directing  a  reconveyance,  or  simply  by  order- 
ing the  instrument  to  be  surrendered  for  cancellation.  This 
relief  is  based  upon  equities  which  arise  out  of  fraud  and 
mistake.    Ison  v.  Sanders,  163  Ky.  605,  174  S.  W.  505. 

If  an  article  purchased  is  worthless  because  of  a  defect  in 
some  material,  substantial  part  of  it  that  can  not  be  supplied 
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without  purchasing  the  entire  article,  the  purchaser  is  entitled 
to  a  rescission  of  the  contract,  if  it  was  procured  by  fraud. 
Smith  d  Nixon  Co.  v.  Morgan  152  Ky.  430,  153  "S.  W.  749. 

Where  a  commodity  was  sold  and  warranted  and  proves 
defective,  when  there  was  no  fraud  in  the  sale  nor  right  to 
return  it  reserved,  a  tender  of  it  back,  if  refused,  does  not 
rescind  the  contract;  the  remedy  is  ty  suit  on  the  warranty. 
Lighihum  v.  Cooper,  1  Dana,  274. 

If  there  be  fraud  in  the  sale  of  commodity,  tendering  it 
back  in  due  time  rescinds  the  contract.  Howell  v.  Freeman, 
1  J.  J.  M.  54;  Faris  v.  Lewis,  2  B.  M.  377;  MoCulloch  v.  Scott, 
13  B.  M.  172.  So,  where  there  was  an  agreement  that  it  might 
be  returned,  or  where  the  seller  receives  it  when  tendered. 
Lightbum  v.  Cooper,  1  Dana,  274. 

Return  of  property  purchased  for  fraud  in  sale,  eflfectual 
to  operate  a  rescission,  must  be  in  reasonable  time  after  fraud 
is  discovered.  Colyer  v.  Thompson,  2  Mon.  17;  Oant  v. 
Shelton,  3  B.  M.  423. 

The  rule  as  to  altered  condition  does  not  apply  where  the 
rescission  of  an  executed  contract  is  sought  by  the  vendee. 
Buford  V.  Outhrie,  14  Bush,  677. 

A  rescission  of  the  contract  to  sell  land  can  not  be  had  in 
an  action  at  law.  The  remedy  is  by  suit  in  equity,  i^ew- 
nessey  v.  Abbott,  5  Ky.  Opin.  42. 

For  additional  authorities  see  Digest,  Kentucky  Reports 
(Morton  &  Co.),  Vol.  2,  p.  1280;  Kentucky  Digest  (West  Pifb. 
Co.) ;  cross  references  under  title  Rescission. 

RESCUE. — ^A  person  who  attempts  to  rescue  one  who  has 
been  put  in  peril  by  the  negligence  of  another  may  maintain 
a  cause  of  action  for  injuries  sustained  in  attempting  his 
rescue.  But  this  right  of  action  rests  entirely  upon  the  ground 
that  the  peril  to  which  the  person  was  exposed  was  caused  by 
the  negligence  of  the  person  sought  to  be  made  liable,  and  if 
the  peril  was  not  caused  by  his  niegligence,  he  is  not  liable 
in  damages  to  the  person  injured  in  attempting  the  rescue. 
Taylor  CodL  Co.  v.  Porter's  Admr.,  164  Ky.  523,  175  S.  W. 
1014. 
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RESERVATIONS. — In  deed,  see,  also,  Exceptions. 

''A  reservation  is  a  clause  in  a  deed  whereby  the  grantor 
reserves  some  new  thing  to  himself  issuing  out  of  the  thing 
granted  and  not  in  esse  before;  but  an  exception  is  always 
of  a  part  of  the  thing  granted,  or  out  of  the  general  words  or 
description  of  the  grant.  4  Kent,  468.''  Brown  v.  Anderson^ 
88  Ky.  5-77,  11  R.  107;  Hicks  v.  PhiUips,  146  Ky.  306,  142 
S.  W.  394. 

**A  reservation  is  not  always  created  because  the  word^ 
'reserves'  or  'reserving'  is  employed.  'Reserving'  sometimes 
has  the  force  of  'saving'  or  'excepting'  (2  C!oke  Litt.  413; 
WfUtaker  v.  Brawn,  46  Pa.  St.  197;  Dee  v.  Kinff,  77  Vt.  230). 
In  general,  a  reservation  is  like  an  exception,  something  to 
be  deducted  from  the  thing  granted  narrowing  and  limiting 
what  would  otherwise  pass  by  the  general  words  of  the  grant 
(Dyer  v.  Sanford,  9  Mete.  (Mass.)  395).  'Reserving'  and 
'excepting,'  although  strictly  distinguishable,  are  often  used 
interchangeably  or  indiscriminately,  and  the  use  of  either  term 
is  not  conclusive  as  to  the  nature  of  the  provision."  Hicks 
V.  PhiUips,  146  Ky.  305,  142  S.  W.  394. 

A  deed  contained  a  clause  "excepting  and  reserving  one 
acre  of  land  of  said  tract,  being  the  old  family  graveyard  of 
the  grantor,  together  with  the  right  of  way  to  said  graveyard." 
Held,  that  the  words  "old  family  graveyard"  were  used  not 
simply  to  identify  the  land  excepted,  but  to  indicate  the  pur- 
pose of  the  exception  and  the  persons  to  be  benefited  by  it, 
and  the  exception  was  for  the  sole  purpose  of  a  graveyard,  and 
for  the  interment  only  of  persons  answering  to  the  descrip- 
tion of  the  grantor's  family,  which  included  his  lineal  descend- 
ants generally.  As  both  the  terms  "excepting"  and  "reserv- 
ing"  are  used,  it  is  to  be  presumed  that  they  were  to  have 
a  distinct  meaning  and  application.  Brown  v.  Anderson,  88 
Ky.  577,  11  R.  107. 

A  devise  of  land  to  the  widow  for  life  and  afterwards  to 
the  three  youngest  children  of  testator  with  this  reservation, 
"But  I  reserve  out  of  the  above  legacy  Us  much  land  as  will 
make  my  daughter  M.  a  road  ten  feet  wide,  leading  from  her 
house  along  the  present  road  to  the  creek,  which  land,  upon 
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actual  measurement,  I  give  to  my  daughter  M.  and  her  heirs 
forever."  Held,  that  this  reservation  was  only  of  the  use 
of  ten  feet  of  ground  for  a  road  and  not  the  fee.  Pa/ffne  v. 
Hunt,  4  B.  M.  27. 

The  '* reserving"  of  lands  in  a  town,  and  their  use  for  some 
fif^  years  for  school  purposes,  will  not  invest  the  trustees 
of  the  school  with  title,  that  may  be  disposed  of  on  dissolution 
of  the  incorporated  school.  When  dissolved,  the  land  would 
revert  back  to  the  donors.  Meng  v.  Alexander,  3  Ky.  Opin. 
521. 

RESERVE.— ''The  net  value  of  a  policy  is  provided  for 
by  Sec.  653,  Kentucky  Statutes,  and  is  but  another  name  for 
'reserve,'  and  means  that  part  of  the  annual  premiums  paid 
by  the  insured  which,  according  to  the  American  experience 
table  of  mortality,  must  be  set  apart  to  meet  or  mature  the 
company's  obligations  to  the  insured.  This  net  value,  or 
reserve,  can  always  be  determined  with  mathematical  preci- 
sion; and,  among  those  at  all  familiar  with  insurance  and  the 
technique  of  that  business,  there  is  no  dispute  as  to  how  the 
net  value  of  a  policy  is  determined.  The  net  value  of  a  policy, 
on  any  given  date,  is  its  actual  value  on  that  date,  its  reserve." 
Jefferson  v.  New  York  Life  Ins.  Co,,  151  Ky.  609,  152  S.  W. 
7«0. 

"Where  the  original  opinion  uses  the  expression,  'A  true 
basis  for  the  settlement  is  to  ascertain  the  actual  cash  value 
of  the  policy  at  the  time  it  lapsed,'  it  was  meant  the  'net 
value'  of  the  policy  at  that  date;  net  value  being  equivalent 
to  'reserve.'  There  is  a  distinction  between  the  'net  value' 
and  the  'cash  surrender  value'  of  a  life  insurance  policy." 
PeTvn  Mutual  Life  Ins.  Co.  v.  BameU's  Admr.,  124  Ky.  287, 
96  S.  W.  1120,  99  S.  W.  228,  29  R.  1234,  30  R.  434. 

RESERVE  FUND. — ^A  taxpayer  in  listing  under  the  equali- 
zation law  can  not  deduct  contingent  liabilities.  Therefore  an 
insurance  company  in  listing  its  property  can  not  deduct  f  re  m 
its  assets  its  contingent  liability  to  policy  holders  for  losses,  or 
by  reason  of  their  right  to  reclaim  premiums  paid  in  the  event 
of  a  cancellation  of  the  policy.    A  company  is  held  liable  to 
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taxation  upon  its  reserve  fund,  or  *' unearned  premiums,'* 
although  as  much  as  this  fund  amounts  to  may  be  required 
to  pay  losses  for  the  year.  Kenton  Ins.  Co.  v.  City  of  Coving^ 
ton,  86  Ky.  213,  9  R.  513. 

RESERVES. — ''If  A.  sell  a  farm  of  one  hundred  acres, 
and  reserves  a  certain  tract  of  five  acres  contained  in  the  one 
hundred  acres,  the  effect  is  just  the  same  as  if  the  five  acres 
had  been  excepted  from  the  operation  of  the  deed.  So  if  A. 
sell  his  farm  and  reserve  the  timber  thereon,  the  effect  is  just 
the  same  as  if  the  timber  had  been  excepted.  In  either  case, 
the  title  to  the  timber  does  not  vest  in  the  grantee,  but  remains 
in  the  grantor.  Being  a  part  of  the  thing  granted,  it  consti- 
tutes an  exception  and  not  a  reservation  in  the  technical  sense. 
We  are  not,  therefore,  disposed  to  hold  that  because  the 
word,  'reserves,'  is  used  in  the  deed  in  question,  the  grantor 
retained  merely  the  privilege  or  right  to  cut  the  timber.  On 
the  contrary  he  had  the  right  to  reserve  the  timber  itself, 
and  did  reserve  it."  Hicks  v.  PfUllips,  146  Ky.  305,  142 
S.  W.  394. 

RESERVING. — The  discounting  by  a  national  bank  of  a 
note  at  a  usurious  rate  of  interest  is  merely  "charging"  or 
''reserving"  of  usury,  and  not  the  "taking"  or  "receiving" 
of  usury,  and  the  debtor's  right  of  action  under  Sec.  5196, 
U.  S.  Rev.  Stats.,  to  recover  twice  the  amount  of  usurious 
interest  paid  does  not  accrue  when  the  note  is  discounted. 
Citizens  Nat.  Bank  v.  Formanv's  Assignee,  111  Ky.  206,  63 
S.  W.  454,  23  R.  613. 

RESIDENCE — RESIDENT.— See,  also.  Domicile;  Legal 
Residence. 

Generally.  Residence  indicates  permanency  of  occupation 
as  distinct  from  lodging,  or  boarding,  or  temporary  occupa- 
tion; it  does  not  include  as  much  as  domi-cile,  which  requires 
an  intention  combined  with  residence.  L.  &  N.  B.  Co.  v. 
Mitchell,  162  Ky.  253,  172  S.  W.  527. 

One  may  seek  a  place  for  the  purpose  of  pleasure,  or 
business,  or  of  health;  if  his  intent  be  to  remain,  it  becomes 
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his  domicile;  if  his  intent  be  to  leave  as  soon  as  his  purpose 
is  accomplished,  it  is  his  residence.    Id. 

To  obtain  a  residence  in  this  State  no  length  of  time  is 
required  by  law;  the  intention  of  the  party,  and  fact  of  loca- 
tion at  any  point,  make  the  residence.  Oooding  v.  Oooding, 
42  S.  W.  1123,  19  R.  967. 

One  may  have  a  residence  in  a  boarding  house  as  well  as 
in  a  rented  building  or  in  property  owned  outright.  McCliiu 
ioch  V.  M&Clvniock,  147  Ky.  409,  144  S.  W.  68. 

Defendant  was  not  guilty  of  false  swearing  as  to  his  resi- 
dence where,  on  application  to  be  registered,  he  gave  his  resi- 
dence as  a  certain  place  as  of  a  certain  date,  when  the  facts 
were  that  he  had  rented  a  house  at  said  place,  the  landlord 
had  delivered  him  the  keys,  he  had  moved  his  trunk  and 
clothing  into  the  house,  and  had  contracted  for  furniture  to 
be  delivered  there,  and  in  fact  moved  in  with  his  bride  the 
next  day.    Conner  v.  Com,,  69  S.  W.  963,  24  R.  709. 

Under  Sec.  48^,  Ky.  Stats.,  providing  that  a  will  shall  be 
admitted  to  record  '*by  the  County  Court  of  the  county  of 
the  testator's  residence;  if  he  had  no  known  place  of  resi- 
dence in  this  Commonwealth,  and  land  is  devised,  then  in  the 
county  where  the  land  or  part  thereof  lies;  if  no  land  is 
devised,  then  in  the  county  where  he  died,  or  that  wherein 
his  estate  or  part  thereof  shall  be,  or  where  there  may  be  any 
debt  or  demand  owing  to  him,'*  which  by  Sec.  3694  is  made 
applicable  to  the  granting  of  administration  on  the  estates  of 
intestates,  where  a  railroad  brakeman  had  broken  up  his  home 
in  M.  county  and  shipped  his  household  goods  to  B.  county, 
intending  to  reside  there,  his  family  being  temporarily  in  J. 
county  on  a  visit,  he  had  **no  known  place  of  residence  in  this 
Commonwealth,"  and  the  County  Court  of  B.  county  had 
jurisdiction  to  grant  administration  on  his  estate,  there  being 
debts  owing  to  him  there.  L.  &  N.  R.  Co,  v.  Shumaker^s 
Admx.,  53  S.  W.  12,  21  R.  803;  rehearing  denied,  56  S.  W. 
155,  21  R.  1701. 

The  place  where  the  family  of  a  married  man  resides,  is 
generally  to  be  considered  his  residence,  unless  the  family 
so  resides  for  a  temporary  purpose ;  and  if  his  family  is  permar 
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nently  in  one  place,  and  he  transacts  his  business  in  another, 
the  former  place  is  his  residence.  Burbank  &  Burharik  v. 
BohhiU,  157  Ky.  524,  163  S.  W.  457. 

A  person's  legal  residence  is  not  changed  by  her  transfer 
to  an  insane  asylum  in  another  county.  Cecil's  Trustee  v. 
Robertson  &  Bro.,  106  S.  W.  9S!6,  32  R.  357. 

€h)ing  into  active  service  in  the  army  or  navy  of  the  United 
States  does  not  change  one's  actual  or  legal  residence,  itod- 
lord  V.  RoAfardy  82  S.  W.  3M,  26  R.  652. 

What  is  non-residence  for  purpose  of  attachment.  See 
note  L.  R.  A.  1915,  A.  400. 

Kentucky  Statutes,  Sec.  2542,  provides  that  when  a  cause  of 
action  has  arisen  in  another  State  or  country  between  residents 
of  such  State  or  country  or  between  them  and  the  residents  of 
another  Stat©  or  country,  etc.  In  other  words,  the  test  is  the 
residence  of  the  parties  at  the  time  the  cause  of  action  accrued. 
Their  subsequent  change  of  residence  in  no  way  affects  the 
question.    Smith  v.  B.  &  0,  Ry,  Co.,  157  Ky.  113, 162  S.  W.  564. 

In  determining  whether  testatrix  had  changed  her  residence 
to  J.  County,  where  she  died,  her  repeated  declarations  that  she 
intended  to  make  that  her  home,  and  did  not  intend  to  return 
to  H.  County,  where  she  had  formerly  resided,  outweighed  the 
recital  in  the  will  that  she  was  *'of  the  county  of  H.,"  as  this 
recital  must  be  regarded  rather  as  informatioo  for  identity  of 
person  than  as  claim  of  residence.  Miller  v.  Swam,  10  R.  1015. 
See,  also,  91  Ky.  36,  12  R.  629-;  Fidelity  Trust  &  Safety  Vault 
Co.  V.  Preston,  96  Ky.  277,  16  R.  461. 

Under  the  statute  which  permits  a  distiller  to  sell  at  his 
residence  spirits  of  his  own  manufacture,  he  is  not  permitted 
to  sell  at  his  storeroom,  although  it  and  his  dwelling  house  are 
in  the  same  inclosure.    Moody  v.  Com.,  6  R.  219. 

One  having  a  fixed  residence  in  this  State  can  not  change 
such  legal  residence  merely  by  declarations  that  she  has  changed 
her  residence  or  by  an  intent  to  change.  In  order  to  effect  a 
change  of  residence,  there  must  be  an  actual  bodily  removal  to 
the  new  residence,  accompanied  by  an  intention  to  remain  there 
for  an  indefinite  period,  without  any  purpose  to  return  to  the 
old  residence,  except  for  temporary  purposes  of  pleasure  or 
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business.  In  this  case  the  evidence  shows  that  testatrix  did  not 
actually  change  her  residence  from  Trimble  County  to  the  city 
of  Louisville,  although  it  is  quite  clear  that  she  wished  to  make 
such  change  in  so  far  as  it  was  necessary  in  order  to  secure  the 
right  to  probate  her  will  in  Jefferson  County.  Fidelity  Trust 
<fe  Safety  Vmlt  Co.  v.  Preston,  96  Ky.  277,  16  R.  461. 

A  waif  thirteen  years  of  age  was  injured  while  stealing  a 
ride  on  a  train.  He  had  been  abandoned  by  his  mother  when 
he  was  about  six  months  old,  his  father  was  unknown,  and  the 
place  of  his  mother's  residence,  if  she  were  living,  was  not 
shown,  and  he  was  taken  charge  of  by  the  authorities  of  the 
county  in  which  he  was  injured.  Held,  that  the  court  of  such 
county  had  jurisdiction  to  appoint  a  guardian  for  him,  under 
Ky.  Stats.,  Sec.  2015,  providing  that  the  court  of  the  county  in 
which  a  minor  resides  at  the  time  of  the  appointment  shall 
have  jurisdiction  to  appoint  his  guardian.  L.  &  N.  B.  Co.  v. 
Kimbr(mffh,  115  Ky.  512,  74  S.  W.  229,  24  R.  2409. 

Where  a  life  insurance  solicitor  and  his  wife  boarded  in 
Louisville,  paying  a  monthly  board,  and  he  spent  most  of  his 
time  in  Shelbyville  and  adjoining  counties  soliciting  business, 
and  returned  to  Louisville  to  spend  the  week-end  with  his 
family,  he  was  a  resident  of  Louisville.  Burhank  &  Burbank  v. 
Bobbitt,  157  Ky.  524,  163  S.  W.  457. 

For  note   on   meaning   of   ** resident,"   see   43   L.   R.   A. 
(N.S.)  272. 

A  complainant's  styling  himself,  **of  Virginia,"  in  his  bill, 
and  stating  that  he  is  '*a  resident  of  Virginia,"  in  his  replica- 
tion, is  a  sufficient  allegation  of  non-residence,  to  entitle  him 
to  sue  in  the  general  court.    Banks  v.  Fowler,  3  Litt.  332. 

The  diflferenee  in  the  meaning  of  ** absent  defendants"  and 
"non-residents,"  as  used  in  Act  of  1796,  is  as  striking  as  that 
between  *' non-residents"  and  *' citizens."  One  may  be  a  citizen 
of  Kentucky  and  yet  a  non-resident;  or  he  may  be  a  resident 
and  yet  an<  absent  defendant.    Curd  v.  Letcher,  3  J.  J.  M.  445. 

The  saving  in  the  Revised  Statutes  on  account  of  absence 
from  the  State  only  applied  where  the  debtor  resided  here  when 
the  liability  was  created,  and  a  debtor  who  resided  out  of  the 
State  when  the  liability  was  created  was  protected  by  the  statute 
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as  if  he  had  been  all  the  time  in  this  State.  The  law  is  the  same 
under  the  General  Statutes,  Sec.  10,  Art.  4,  Chap.  71  (Ky. 
Stats.,  Sec.  2533),  which  provides  that  the  ''limitation  shall 
not  begin  to  run  in  favor  of  a  person  coming  temporarily  into 
the  State,  but  attaches  only  in  favor  of  actual  residents  in  good 
faith  and  after  notice  to  the  person  to  be  affected  thereby,'' 
applies  only  to  debtors  who  were  residents  of  this  State  when 
the  liability  was  created.  13  Bush,  583.  A  resident  in  the 
meaning  of  the  statute  is  one  who  has  a  fixed  and  permanent 
abode  therein — a  mere  boarding  or  lodging  in  the  State  for 
temporary  purposes  does  not  make  one  such  a  resident.  Carter 
V.  Carter,  13  R.  215. 

Gen.  Stats.,  Chap.  71,  Art.  4,  Sec.  19,  providing  that  when  a 
suit  is  brought  here  upon  a  cause  of  action  arising  in  another 
State  ''between  the  residents  of  such  State,  or  between  them 
and  residents  of  another  State,"  the  statute  of  limitations  in 
force  there  shall  govern  does  not  apply  as  against  a  resident  of 
this  State.    Labatt  v.  Smith,  83  Ky.  599,  7  R.  631,  4  R.  357,  422. 

Taxation.  A  man's  residence  for  taxation  is  where  he 
really  resides,  and  a  verdict  finding  his  residence  where  he 
apeni;  most  of  his  time  will  not  be  disturbed,  although  he 
declared  that  his  residence  was  elsewhere.  Ora/ues^  Admr.  v. 
City  of  Oeorffetotun,  154  Ky.  207,  157  S.  W.  33. 

Where  a  person  rents  or  owns  and  occupies  at  different  times 
during  the  year  different  homes,  only  one  of  these  can  be 
regarded  as  his  residence  for  purposes  of  taxation.  "Which  one 
of  them  shall  be  so  treated,  he  has  the  right  to  select  or 
designate,  and  this  selection  will  be  adopted  in  determining  his 
residence  for  purposes  of  taxation,  unless  the  facts  and  circum- 
stances are  sufficient  to  overcome  the  expressed  intention.  In 
many  cases  the  identity  of  the  permanent  home  is  to  be  fixed 
by  facts  and  circumstances,  as  the  mere  expression  of  an 
intention  is  not  always  controlling.  City  of  Winchester  v.  Vwiv- 
Meter,  158  Ky.  31,  164  S.  W.  323. 

Where  a  farmer,  living  in  the  country  beyond  the  city 
boundary,  sold  his  farm,  and  pending  his  purchase  of  another 
farm  a  year  later  stored  his  household  goods  with  a  son,  who 
also  lived  in  the  country,  and  spent  the  intervening  year  in 
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visiting  his  children  living  at  diflferent  points  in  Kentucky  and 
Tennessee,  including  a  daughter  living  in  the  city  of  Lancaster, 
without  intending  to  become  a  resident  of  the  city,  the  farmer 
was  not  a  resident  of  the  city  of  Lancaster,  and  his  personal 
property  was  not  taxable  therein.  Cit^  of  Lancaster  v.  Pope, 
156  Ky.  1,  160  S.  W.  500. 

In  an  action  by  a  city  for  personal  taxes  defendant  testified 
that  he  had  left  his  home  in  the  country,  and  moved,  with  his 
family,  to  the  city,  where  he  bought  a  residence,  with  no  fixed 
intention  of  returning  to  his  farm,  which  he  rented  on  shares, 
reserving  three  rooms  in  the  house  for  his  own  use.  Held,  that 
he  had  become  a  resident  of  the  city,  and  therefore  liable  to  be 
taxed  as  such.  City  of  Lebanon  v.  Biggers,  117  Ky.  430,  78 
&  W.  213,  25  R  1528. 

Residence  of  Wife— Divorce  Cases.  A  wife  living  sepa- 
rate from  her  hu&^band  for  five  years  does  not  lose  her  resideujce 
in  the  State  of  his  domicile,  for  the  purpose  of  an  action  for 
divorce,  by  going  into  other  States  to  teach  and  do  other  wort 
in  order  to  support  herself.  Boreing  v.  Boreing,  114  Ky.  522, 
71  S.  W.  431,  24  R.  1288. 

Where  the  residence  of  plaintiff  was  shown  to  have  been  in 
Christian  County,  that  he  owned  property  and  paid  taxes  there, 
and  had  never  claimed  a  legal  residence  elsewhere,  and  he 
is  a  naval  oflScer  in  the  service  of  the  Government,  obeying  the 
orders  of  his  superiors,  going  when  and  where  they  direct,  he 
can  not  be  said  to  have  a  home  elsewhere  than  the  one  he  left 
when  he  entered  the  service  of  the  Government,  and  Christian 
County  must  be  held  to  be  the  legal  residence  of  plaintiff. 
Radford  v.  Radford,  82  S.  W.  391,  26  R.  652. 

A  wife  can  not  change  her  domicile  without  husband's 
consent,  but  she  may  leave  him  and  change  her  residence. 
N,  Y.  Life  Ins,  Co.  v.  Clopton,  7  Bush,  181 ;  Johnson  v.  Johnson, 
12  Bu^,  487. 

A  wife  who  lived  in  a  particular  city  with  her  husband  dur- 
ing their  cohabitation,  and  who  when  abandoned  went  to  another 
State  solely  to  make  a  living,  acquiring  no  domicile  there,  and 
regarding  such  city  as  her  home,  was  a  resident  of  such  city 
within  Ky.  Stats.,  Sec.  2120,  requiring  one  year's  continuous 
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residence  next  before  suit  for  divorce.  Cummings  v.  Curn^ 
nUngs,  133  Ky.  1,  117  S.  W.  389. 

As  the  domicile  of  the  husband  is  in  law  the  fixed  residence 
of  the  wife,  she  may  sue  the  husband  for  divorce  in  the 
county  of  his  residence.  Miller  v.  MiUer,  141  Ky.  681,  133 
S.  W.  588. 

It  is  the  duty  of  the  wife  to  accept  such  residence  and  such 
place  as  the  husband  may,  without  unwarranted  parsimony  or 
stubbornness,  select.    Klein  v.  Klein,  96  S.  W.  848,  29  R.  1042. 

Under  See.  423,  of  the  Code,  the  plaintiff  in  an  action  for 
divorce  must  allege  and  prove  an  actual  residence  in  this  State 
for  one  year  next  before  the  commencement  of  the  action.  A 
mere  legal  residence  or  domicile  in  this  State,  with  an  actual 
residence  out  of  the  State,  is  not  suflScient.  See  opinion  for 
distinction  between  legal  and  actual  residence.  Tipion  v.  Tip- 
fan,  87  Ky.  243,  10  R.  252. 

Parties  will  not  be  allowed  to  avail  themselves  of  our  divorce 
laws  if  they  have  come  into  this  State  from  another  jurisdiction 
for  that  purpose.    Perzd  v.  Perzel,  91  Ky.  634,  12  R.  879. 

The  statute  providing  that  **an  action  for  divorce  shall  not 
be  brought  by  one  who  has  not  been  a  continuous  resideoit  of 
this  State  a  year  next  before  its  institution"  does  not  apply  to  a 
wife  living  in  another  State  whe^  the  huslband's  residence  is 
in  this  State.    Dunlap  v.  DurOop,  3  R.  20. 

The  domicile  of  the  husband  is  in  law  the  fixed  residence  of 
the  wife;  she  may  live  elsewhere,  but  her  legal  residence  is 
with  him,  and  the  statute  requiring  **a  continuous  residence," 
etc.,  must  be  so  construed  when  affecting  the  wife's  rights.    Jd. 

A  suit  for  divorce  by  the  wife  must  be  brought  in  the  county 
where  she  resides,  but  where  the  husband  resides  in  this  State, 
his  domicile  is  in  law  the  fixed  residence  of  the  wife,  even  though 
actually  living  elsewhere;  and  the  courts  of  this  State  have 
jurisdiction  to  hear  and  determine  her  cause,  and  such  jurisdic- 
tion is  in  the  court  of  the  county  where  her  husband  resides. 
Dunlap  V.  Dtunlop,  11  Ky.  Opin.  188. 

Residence  of  the  wife  is,  in  general,  that  of  her  husband. 
McAfee  v.  Ky.  University,  7  Bush,  137.  And  it  lasts  while  the 
marriage  relation  continues,  although  they  may  be  living  sepa- 
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ratdy  and  in  different  States.  Hick  v.  Hick,  6  Bush,  671.  She 
can  not  change  her  domicile  without  his  consent,  but  she  may 
leave  him  and  change  her  residence.  Maguire  v.  Maguire,  7 
Dana,  181 ;  Johnson  v.  Jolmson,  12  Bush,  487. 

Residence  of  Voter.  ''The  following  rales  shall  be  observed 
in  determining  the  residence  of  a  person  offering  to  vote,  so  far 
as  may  be  applicable:  (1)  That  shall  be  deemed  his  residence 
where  his  habitation  is,  and  to  which,  when  absent,  he  has  the 
intention  of  returning.  (2)  He  shall  not  lose  his  residence  by 
absence  for  temporary  purposes  merely;  nor  shall  he  obtain  a 
residence  by  being  in  a  county  or  precinct  for  such  temporary 
purposes,  without  the  intention  of  making  the  county  or  precinct 
his  home.  (3)  By  removal  to  another  State  or  county,  with 
intention  to  make  his  permanent  residence  there,  be  loses  his 
former  residence.  (4)  So,  also,  he  loses  his  residence  here  by 
removal  to  and  residence  in  another  State,  with*  intention  to 
reside  there  an  indefinite  time,  or  by  votinf^  there,  even  though 
he  may  have  had  the  intention  to  return  here  at  some  future 
period.  (5)  The  place  where  the  family  of  a  married  man 
resides  shall  generally  'be  considered  his  residence,  unless  the 
family  so  resides  for  a  temporary  purpose.  If  his  family  is 
permanently  in  one  place,  and  he  transacts  his  business  in 
another,  the  former  shall  be  his  residence."  Ky.  Stats.  (1915), 
Sec.  1478. 

Does  ''residence,''  as  a  qualification  of  voters,  mean 
''domicile."    See  note  on  this  subject  in  19  L.  R.  A.  (N.S.)  759. 

Where  a  person  has  two  or  more  residences  at  which  he 
spends  portions  of  each  year,  that  one  of  them  which  he  regards 
as  his  permanent  home,  and  to  which  when  absent  he  intends 
to  return,  will-  be  treated  as  his  residence  for  the  purposes  of 
taxation.  City  of  Winchester  v.  Van  Meter,  156  Ky.  31,  164 
S.  W.  323. 

Under  Ky.  Stats.,  See.  1478,  providing  that  a  voter's 
residence  is  where  his  habitation  is,  and  to  which,  when  absent, 
he  has  an  intention  of  returning,  and  that  he  shall  not  lose  his 
residence  by  absence  for  temporary  purposes,  an  unmarried 
man,  a  indent  of  E.  C5ounty,  did  not  lose  his  residence  therein 
by  going  to  Indiana  to  work,  with  an  intention  of  returning, 
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where  he  in  fact  returned  to  E.  County  within  a  few  months, 
and  was  living  there  when  the  election  occurred.  Edwards  v. 
Logan,  114  Ky.  312,  70  S.  W.  852,  75  S.  W.  257,  24  R.  1099, 
25  R.  435. 

Where  a  resident  of  Kentucky  removed  to  Indiana  with  his 
family,  and  expressed  his  intention  to  remain  there  permanently, 
he  thereby  lost  his  voting  residence  in  Kentucky,  though  he 
afterward  changed  his  intention  and  returned  to  Kentucky 
within  a  year  prior  to  the  election.    Id. 

The  place  where  a  person's  habitation  is,  and  to  which  he  has 
the  intention  of  returning  when  away,  is  deemed  his  residence 
for  the  purpose  of  fixing  his  voting  place.  Penny  v.  McRoberts, 
163  Ky.  313,  173  S.  W.  786. 

The  statute  on  the  subject  of  fixing  the  residence  of  an 
individual  claiming  the  right  to  vote  in  a  particular  precinct, 
is  that  the  place  where  the  family  of  a  married  man  resides 
shall  generally  be  considered  his  residence  unless  the  family  so 
resides  for  a  temporary  purpose.  If  his  family  is  permanently 
in  one  place  and  he  transacted  business  in  another,  the  former 
shall  be  his  residence.    Waring  v.  Com.,  4  Ky.  Opin.  572. 

Infants.  A  ward  under  custody  of  a  guardian  in  Kentucky 
is  a  resident  thereof,  though  he  went  to  his  father  in  Kansas, 
but  returned  in  eighteen  months,  and  died  in  Kentucky. 
Trumbo  v.  Richardson,  38  S.  W.  700,  18  R.  878. 

An  infant  can  not  without  the  consent  of  his  guardian  leave 
the  State  and  become  a  resident  of  another  State.  Munday  v. 
Baldwin,  79  Ky.  121,  1  R.  420.    See,  also,  Domicile. 

Corporations.  It  is  provided  in  Civil  Code,  Sec.  732,  Subsec. 
32,  that  in  the  construction  of  the  Code  the  words  "residence," 
** reside,"  mean,  with  reference  to  a  corporation,  its  chief  oflSce 
or  place  of  business.  See,  also,  Bowman  v.  Breyfogle,  145  Ky. 
443. 

A  corporation  can  not  have  two  domiciles  at  the  same  time ; 
it  obtains  a  residence,  not  by  its  own  act,  but  by  legal  authority. 
Newport  &  Cin.  Bridge  Co.  v.  Woolley,  78  Ky.  523,  1  R.  249. 

Under  Civil  Code,  Sec.  73,  providing  that  an  action  against 
a  common  carrier  for  personal  injuries  must  be  brought  in  the 
county  in  which  the  defendant  resides,  or  in  which  plaintiff  is 
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injured,  or  in  which  he  resides,  if  he  resides  in  the  county 
through  which  the  carrier  passes ;  and  Id.,  Sec.  732,  Subsec.  32, 
providing  that  '*th©  words  *  residence,'  'reside,'  mean,  with 
reference  to  a  corporation,  its  chief  office  or  place  of  business,*' 
— ^an  action  by  a  non-resident  against  a  railroad  comporation 
for  personal  injuries  received  in  another  State  must  be  brought 
in  the  county  in  which  the  chief  officer  resides,  or  in  the  county 
in  which  the  corporation  has  its  chief  office.  Eichhom  v.  L.  & 
N.  R.  Co.,  112  Ky.  338,  65  S.  W.  797,  23  R.  1640. 

Legal  and  Actual  Residence.  There  is  a  broad  distinction 
between  a  legal  and  an  actual  residence.  A  legal  residence  can 
not  coexist  in  the  same  person  in  two  States  or  countries.  Dis- 
tinction between  legal  and  actual  residence  stated.  Tipton  v. 
Tiptim,  87  Ky.  243,  10  R.  252. 

'*We  are  aware  that  some  of  the  law  writers  and  many  of  the 
courts  have  drawn  a  distinctionj  between  a  legal  and  actual 
residence.  Obviously,  a  person  can  not  have  a  legal  residence  in 
two  States  at  the  same  time ;  but  he  may  have  a  legal  residence 
in  one  State  and  at  the  same  time  an  actual  residence  in  another. 
The  actual  residence  in  the  one  State  will  not  destroy  the  legal 
residence  in  the  other,  if  it  be  but  temporary  and  the  intention. 
to  return  to  the  State  of  the  legal  residence  within  a  definite 
or  reasonable  time  is  retained  and  such  intention  may  be  shown 
by  the  declarations  and  acts  of  the  party."  Erwin  v.  Alleru, 
124  Ky.  461,  99  S.  W.  322. 

A  person  can  not  have  a  legal  residence  in  two  States  or 
countries,  although  he  may  have  an  actual  residence  in  many 
places  and  his  actual  residence  may  be  in  one  place  and  his 
legal  residence  in  another.  Baker  v.  Baker,  Eccles  <&  Co.,  162 
Ky.  663,  173  S.  W.  109.    See,  also,  Legal  Restoence. 

Alimony.  Code  requiring  one  year's  residence  prior  to 
action  for  divorce  does  not  apply  to  action  for  alimony.  Hulett 
V.  Hulett,  80  Ky.  364. 

Bank.  The  bank  must  be  regarded  as  residing  in  the  town 
in  which  it  has  its  place  of  business.  Trustees  of  Eminence  v. 
Deposit  Bank  of  Eminence,  12  Bush,  538. 

Executor.  The  official  residence  of  the  executor,  for  the 
purposes  of  taxation  is  at  the  residence  of  the  decedent,  if  in 
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thds  State;  or  where  he  qualifies,  if  the  decedent  was  a  noo- 
resident  of  the  State.  Alexander's  Exr.  v.  City  of  Versailles, 
152  Ky.  357,  153  S.  W.  455. 

RESIDENCE  FURNACES,  FURNACE  FITTINGS,  AND 
LAUNDRY  DRYERS.— A  contract  to  sell  exclusively  defend- 
ant's **  residence  furnaces,  furnace  fittings,  and  laundry  dryers" 
is  not  breached  by  a  sale  of  ordinary  air-tight  stoves.  Peck- 
Williamson  Heating  &  V&ntilaiing  Co.  v.  MiUer  dk  Harris, 
118  S.  W.  376. 

RESIDENCE  PURPOSES.— Restrictions  in-  conveyances  of 
land  by  an  owner  platting  a  tract  into  lots  and  streets,  stipulat- 
ing that  the  property  shall  only  be  used  for  residence  purposes, 
and  no  residence  costing  lefes  than  $3,000  shall  be  erected,  do 
not  permit  the  erection  of  a  stable  alone  on  a  lot,  though  a 
fftable  in  connection  with  a  residence  on  a  lot  may  fall  within 
the  term  ** residence  purposes."  Highland  Realty  Co.  v. 
Oroves,  130  Ky.  374,  113  S.  W.  420. 

A  condition  in  a  deed  providing  that  the  property  conveyed 
''shall  be  used  for  residence  purposes  only''  does  not  forbid  the 
erection  of  an  apartment  building,  to  contain  fiats,  each  complete 
for  housekeeping,  but  to  be  provided  with  a  large  dining  room 
for  the  use  of  occupants  who  may  desire  to  use  it  instead  of 
their  own  private  dinin-g  rooms.  McMurtry  v.  PhilKps  Iwv.  Co., 
103  Ky.  308,  4&  S.  W.  96,  19  R.  2021,  40  L.  R.  A.  4S9. 

RESIDES. — The  averment  that  plaintiff  ''now  resides  and 
for  some  tinue  has  resided  in  G.  county,"  is  prima  facie  equiv- 
alent to  the  expression  "usually  resides,"  in  Civil  Code,  See. 
76.    Lachnane   v.    Lochnane,   78   Ky.   467. 

The  w^ord-  "resides,"  as  used  in  the  statute  giving  the  court 
of  the  county  in  which  the  minor  resides  at  the  time  of  the 
appointment  jurisdiction  to  appoint  the  guardian,  means  the 
legal  as  contradistinguished  from  actual  residence.  Skiriey  v. 
Burch,  6  R.  445. 

Where  two  or  more  are  jointly  and  severally  bound  in  an 
obligation  the  action  is  transitory,  and  they  may  be  sued  in 
any  county  in  the  State  where  either  may  be  served  witli 
process,  and  the  process  or  alias  may  be  sent  to  the  counties 
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wheaie  the  other  defendaiits  residie.  Moore  v.  Smith,  2  B.  M. 
341. 

The  statute  of  1612  does  not  change  the  common-law  rule, 
and  the  term  resides  used  thereini  means  wherever  the  defend- 
ant may  be  summoned,  though  not  his  actual  domicile.    Id. 

A  bank  must  be  regarded  as  residing  in  the  town  in  which 
it  has  its  place  of  business,  and  whatever  it  owns,  such  as  its 
banking-house  and  other  taxable  property  in  the  town,  is 
subject  to  taxation  under  the  railroad  charter;  but  the  capital 
stock  of  the  bank  is  a  liability  for  which  the  bank  is  a  debtor 
to  its  stockholders.  Trustees  of  Eminence  v.  Deposit  Bank 
of  Eminence,  12  Bush,  639.    See,  also,  Residence. 

RESIDUARY  CLAUSE.— That  clause  of  a  will  which  dis- 
poses of  all  the  property  r^naining  after  previous  bequests 
and  devises  are  satisfied.  The  person  who  takes  surplus  real 
estate  under  such  a  clause  is  called  a  residuary  dtevisee;  and 
one  who  takes  the  surplus  of  the  personal  estate  is  called  a 
residuaiy  legatee.    Cochran's  Law  Lexicon. 

A  residuaiy  clause  in  a  will  may  be  either  general  or  par- 
ticular. It  is  general  when  the  language  used  by  the  testator 
is  broad  enough  to  pass  all  undisposed-of  property,  of  what- 
ever kind  or  nature.  It  is  particular  when  from  the  language 
used  it  is  apparent  that  the  testator  intended  to  limit  the  prop- 
erty covered  by  it  to  the  residuum  of  certain  specified  proper- 
ties.   Durham's  Admr.  v.  Clay,  142  Ky.  96,  134  S.  W.  163. 

A  residuary  clause  giving  to  A.  **the  money  left  of  the 
ifale  of  stock"  is  particular  in  its  nature,  and  would  not  cover 
the  proceeds  of  real  estate.    Id. 

RESIDUARY  LEGATEES.— The  rule  that  residuary  legatees 
rfwill  receive  nothing  until  all  the  general  legacies  have  been 
paid  in  full  applies  where  it  is  provided'  that  a  fund,  the 
income  of  which  is  to  be  paid  to  a  certain  person  for  life, 
shall  upon  his  death  go  to  the  residuary  legatees,  naming  them, 
*'as  part  of  the  residuum,"  under  the  residuary  clause;  and, 
therefore,  the  estate  being  insufficient  to  pay  the  general 
legacies  in  full,  and  all  of  them  having  been  abated,  including 
the  legacy  referred  to,  that  legacy,  upon  the  death  of  the  life 
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tenanits,  goes  to  make  up  the  other  general  legacies  until  they 
have  been  paid  in  full,  before  the  residuary  legatees  are 
entitled  to  receive  any  part  thareof.  Louisville  PresbyterUm 
Theo.  80m.  V.  Fid.  T.  it  8.  V.  Co.,  113  Ky.  336,  68  S.  W,  427, 
24  R.  244. 

RESIDUE. — ^Testator  in  first  devise  to  his  son  declares  that 
if  son  die  without  issue  ''all  that  is  hereby  given  to  him  shall 
be  the  inheritance  of  my  daughter,"  and  by  last  clause  devises 
the  residue  of  his  estate  to  his  eooL  without  any  mention  of 
daughter,  the  son  having  died  without  issue  in  lifetime  of 
testator.  Held,  upon  the  presumed  intention  from  the  whole 
will  the  daughter  is  entitled  to  the  ** residue"  by  virtue  of 
tbe  limitation  in  first  devise.    Brown  v.  Brown,  1  Dana,  43. 

For  note  on  meaning  of  residue,  see  44  L.  R.  A.  (N.S.)  805. 
See,  also,  Rest  and  REsmuE,  post. 

RESIGNATIONS.— ''All  resignations  of  office  shall  be 
tendiered  to  the  court  or  officer  who  is  required  to  fill  tiife 
vacancy.  All  such  resiguiationB  shall  be  in  writing,  and  received 
and  recorded  by  said  court  or  officer.  When  it  is  required 
to  be  filled  by  the  circuit  judge  he  shall  cause  a  record  to  be 
made  of  the  resignation-  in  the  court  of  that  county  in  which' 
the  officer  lives;  aifd  when  by  the  County  Court  it  shall  cause 
a  record  of  the  fact  to  be  made;  and  when  by  the  Governor 
he  shall  cause  the  same  to  be  recorded  in  the  executive  journal." 
Ky.  Stats.  (1915),  Sec.  1530. 

Und<er  Sec.  1630  of  the  Kentucky  Statutes,  all  resignatioDB 
of  office  must*  be  tendered  in  writing  to  the  court  or  officer 
who  is  retjuired  to  fill  the  vacancy,  and  a  resignation  tendered 
to  or  a  vacancy  filled  by  any  other  person  is  a  nullity.  8hack' 
leit  V.  Town  of  Islmd,  146  Ky.  798,  143  S.  W.  369. 

Under  Sec.  1530,  Ky.  Stats.,  the  resignation  of  a  school 
trustee  must  be  in  writing,  and  therefore  the  appointment  of 
a  successor  to^  a  trustese  who  has  tendered  only  an  oral  resig- 
nation is  void.    Davis  v.  O'Connor,  52  S.  W.  945,  21  R.  658. 

An  oral  resignation  of  sohool  trustees  is  not  effective,  and  the 
selection  of  a  site  for  a  school  house  and  the  levy  of  taxes  by 
persono  appointed  as  their  successors  are  void.  Davis  v. 
Humphrey,  52  S.  W.  946,  21  R.  660. 
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RESIGNED. — ^A  petition  alleging  that  the  incumbent  of 
an  office  '' resigned"  on  a  certain  date,  which  was  three  months 
before  the  next  annual  election,  does  not  show  that  a  vacancy 
then  occurred,  and  &  mandamus  to  compel  the  clerk  to  place 
plaintiff's  name  on  the  official  ballot  as  a  candidate  for  the 
office  at  the  next  annual  election^  will  not  be  granted  on  such 
a.  petition.    Patrick  v.  Hagins,  41  S.  W.  31,  19  B.  482. 

RESIGNS. — ^Where  the  sheriff  of  a  county  resigns  his 
office  the  sureties  on  his  bond  for  the  collection  of  taxes  are 
not  authorized  to  nominate  and  require  the  counrty  judge  to 
appoint  a  person  to  collect  such  taxes  in  the  place  of  the 
jdieriff  who  has  resigned;  such  right  applies  where  the  sheriff 
dies,  but  not  where  he  resigns  his  office.  Combs  v.  Eversole, 
120  Ky.  346,  86  S.  W.  560,  27  R.  764. 

RESISTING  EQUITY.— It  is  well  settied  that,  vrher^  one 
takes  possession  of  land  under  a  parol  sale,  although  he  can 
i3K>t  defeat  an  action  for  the  recovery  of  the  land  by  tiie 
vendor,  nor  enforce  a  specific  performance,  he  has  a  resisting 
cXpnty  which  entitles  him  to  a  lien  upon  the  land  for  the 
consideration  paid  for  it  and  the  value  of  such  improvement 
ss  he,  in  good  faith,  made  or  placed  upon  it,  that  is,  an 
amount  equal  to  the  increase  in  the  vendible  value  of  the  land 
caused  by  the  improvements.  Pox  v.  Langley,  1  Mar.  388; 
MdCracken  v.  Scmfders,  6  T.  B.  Mon.  557;  Decnv  v.  Cassidy, 
88  Ky.  572;  Usher  v.  Plood,  83  Ky.  552;  BtUUtt  v.  Eastern 
Ky.  Ixmd  Co.,  99  Ky.  324;  EllXott  v.  Walker,  145  Ky.  71; 
Coffey  V.  Humble,  154  Ky.  708,  159  S.  W.  554. 

While  the  rental  of  land  for  five  years  und'er  a  parol  con- 
traet  is  within  the  statute  of  frauds  and  unenforcible,  still 
its  parol  wdateoce  offers  no  bar  to  a  recovery,  although  thse 
tenant  will  be  protected  in  any  equitable  rights  he  may  have 
in  relation  to  it.  He  has  what  is  called  a  resisting  equity 
for  ai^r  valuable  improvemeoit  he  may  have  placed  upon  the 
land  by  reason  of  his  tenancy.  Poole  v.  Johnson,  101  S.  W. 
955,  31  R.  168. 

Where  a  father  had  agreed  to  convey  land  to  his  son  in 
consideration   of   his  living  with  his  father,   talking  care  of 
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Mm  and  his  wife  during  their  lives,  and  the  soo  had  complied 
with  his  part  of  the  contraet,  he  has  a  resisting  equity.  Speer 
V.  Seti^ett,  4  Bush,  240. 

RESOLUTION. — ^Por  the  purpose  of  deektring  the  necessity 
of  incurring  am  indieibtednfess  of  $25,000  and  issuing  bonds  to 
that  amount  to  establish  a  waterworks  system,  and  calling  ani 
election  to  take  the  sense  of  the  voters  as  to  whether  such 
indebtedness  shall  be  incurred,  the  board  of  trustees  of  a 
town  of  the  sixth  class  may  act  by  resolution.  Bemheim  v. 
Town  of  Anchorage,  150  Ky.  315,  167  S.  W.  189. 

RESOLVED. — The  word  *' resolved''  in  a  resolution  of  the 
Legislature,  can  not  be  construed  to  mean  ** enacted";  the 
latter  word  being  necessary  under  the  Constitution.  Com^ 
monwealth  v.  /.  C.  B.  Co,,  160  Ky.  750,  170  S.  W.  171. 

RESPECTABLE  BURIAL— See  Burial. 

RESPONDEAT  SUPERIOR.— Let  the  principal  be  held 
responsible.    Cochran's  Law  Lexicon. 

The  principle  ** respondeat  superior'^  applies  only  to  indi- 
viduals and  corporations  employing  servants  in  the  further- 
anee  of  thedr  private  business,  and  a  public  officer  is  not 
responsible  for  the  defaults  of  his  subordinates  in  office,  though 
they  are  selected  by  him  and  subject  to  his  orders,  and  the 
board  of  control  and  the  superintendent  of  a  lunatic  asylum 
are  not  liable  for  the  acts  of  employes  in  the  asylum,  appointed 
by  the  board  and  the  superintendent,  in  the  performance  of 
tKeir  duties.  Ketterer's  Admr.  v.  State  Board  of  Control, 
131  Ky.  287,  115  S.  W.  200,  20  L.  R.  A.  (N.S.)  274. 

A  master  is  not  liable  for  an  ingury  to  one  of  his  servants 
by  the  negligence  of  another  servant  of  the  same  grade  or 
sank  and  engaged  in  the  same  field  of  labor,  although  the 
negligence  was  gross.  Volz  v.  C.  &  0.  Ry,,  95  Ky.  188,  15  R. 
727;  L.  cfe  N,  B.  Co.  v.  Cable,  9  R.  439;  A^.  N.  d;  M.  V.  Co. 
V.  Eifert,  15  R.  575,  600. 

**  Notwithstanding  the  dearth  of  authority  upon  the  precise 
point,  we  have  had  no  hesitancy  in  reaching  the  conclusion 
that   wlfere  legal   liability   is  sought   to  be  imposed  upon   a 
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master  for  the  negligent  act  of  his  servant,  the  act  must  have 
been  performed  within  the  course  of  the  servant's  employment, 
whether  it  operated  upon  third  persons,  t.  e.,  strangers,  or 
caused  the  injury  of  a  servant  of  the  common  master  under 
conditions  of  fact  or  law  rendering  the  fellow-servant  doctrine 
inapplicable  or  inoperative  to  deny  recovery. 

The  whole  doctrine  of  the  vicarious  responsibility  of  the 
master  for  the  neglect  of  his  servants  inevitably  rests  upon 
this  requirement,  for,  unlees  the  negligent  act  be  one  per- 
formed within  the  course  of  the  servant 'si  employment,  it  is 
not  fairly  imputable  to  the  master  as  his  own,  and  the  maxim, 
qui  fadt  per  alium,  facii  per  se — he  who  acts  through  another, 
acts  himself — is  not  applicable.  Cincinn(di,  N,  0.  cfe  T,  P. 
Ry.  Co.  V.  Wilson's  Admr.,  161  Ky.  640,  171  S.  W.  430. 

Persons  employed  in  a  city  hall  in  mana^ng  and  coui- 
ducting  the  aifairs  of  the  municipality  are  public  officers, 
charged  with  the  performance  of  public  duties;  and  the  doc- 
trine of  respondeat  superior  does  not  apply  to  such  employ- 
ments. Etcing  v.  City  of  Louisville,  140  Ky.  726,  131  S.  W. 
1016. 

A  full  discussion  of  the  meaning  and  application  of  this 
maxim  may  be  found  in  Broom's  Legal  Maxims. 

REST  AND  RESIDUE.— *'A11  the  rest  and  residue,"  means 
what  remains  for  distribution,  according  to  law;  that  is,  what 
is  left  after  payment  of  debts.  Carrol  v.  Connet,  2  J.  J.  Mar. 
201. 

RESTAURANT. — ^It  is  provided  in  the  hotel  and  restaurant 
inspection  act  of  1914  that  **  every  building  or  structure,  and 
all  buildings  in  connection,  kept,  used,  or  maintained  as,  or 
advertised  as,  or  held  out  to  the  public  to  be  a  place  where 
meals  and  lunches  are  served  without  sleeping  accommoda- 
tions, shall  for  the  purpose  of  this  Act  be  deemed  a  restaurant 
and  the  person  or  persons  in  charge  thereof  whether  as  owner, 
kssee,  manager  or  agent  for  the  purpose  of  this  Act  shall 
be  deemed  proprietor  of  such  restaurant  and  whenever  the 
word  ** restaurant"  shall  occur  in  this  Act  it  shall  be  con- 
strued to  mean  such  structure  as  described  in  this  section. 
Acts  1914,  p.  389;  Ky.  Stats.  (1915),  Sec.  2096tf. 
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A  city  ordinance  impofied  an  annual  license  tax  on  hotels 
and  also  on  restawrants,  and  defined  ''restaurants*'  as  ''every 
place  where  food  or  refreshments  are  prepared  for  casual 
visitors  and.  sold  for  consumption  therein."  Held,  that  a 
hotel  conducted  on  the  "European"  plan,  with  an  eating 
place  in  connection,  could  not  be  charged  with  a  reertaurant 
license,  since  the  furnishing  of  food  to  casual  visitors  is  only 
an  incident  to  the  business  of  a  hotel,  whether  it  be  run  on 
the  "American"  or  "European"  plan.  New  Odlt  House  Co. 
V.  City  of  Louisvitte,  129  Ky.  341,  111  S.  W.  361,  33  R.  869, 
17  L.  R.  A.  (N.S.)  566. 

RESTITUTION. — On  the  revereal  of  an  erroneous  judg- 
ment upon  which  defendant  was  compelled  to  pay  money, 
the  plainitiflf  is  bound  to  make  restitution  of  the  money  so 
collected.  H&riry  Vogt  McDchdne  Co.  v.  Lingenfelser,  99  S. 
W.  358,  30  R.  654. 

RESTORATION.— ^Upon  the  conviction  of  a  thief  or 
robber,  the  owner  is  entitled  to  restoration  of  the  thing  stolen 
or  its  produce;  the  thief  or  ro>bber  and  his  assigns  have  no 
claim  to  it,  and  can  maintain  no  action  to  recover  it.  The 
owner  may  have  restitution  from  a  bona  fide  purchaser.  Lamce 
V.  Cowan,  1  Dana,  195. 

RESTORATION  OF  PROPERTY.— A  husband  who  caused 
to  be  conveyed  to  his  wife  the  title  tx>  property  paid  for  by 
him,  with  the  purpose  of  defrauding  his  creditors  is  not 
entitled  to  have  the  same  restored  to  him  in  a  judgment  for 
divorce.    Becm  v.  Bem^  164  Ky.  810,  176  S.  W.  181. 

Under  Sec.  425  of  the  Code,  providing  that  every  judg- 
ment for  a  divorce  shall  contain  an  order  restoring  any 
property  that  either  party  may  have  obtained  from  or  through 
the  other  during  marriage,  in  consideration  or  by  reason 
thereof;  if  the  judgment  of  divorce  does  not  oontain  an  order 
of  restoration,  an  independ'ent  suit  may  afteH^rards  be  brought 
for  the  purpose  of  having  the  property  so  obtained  restored. 
A'nheier  v.  Belong,  164  Ky.  694,  176  S.  W.  195. 

Every  judgment  for  a  divorce  from  the  bond  of  matri- 
mony shall  contain  an  ordtel*  restoring  any  property  not  dis- 
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posed  of  at  the  commeiucement  of  the  action,  which  eithiear 
party  may  have  obtained,  directly  or  indirectly,  from  or 
through  the  other,  during  marriage,  in.  consideration  or  by 
reason  thereof ;  and  any  property  so  obtained,  without  valuable 
consideration,  shall  be  deemed  to  have  been  obtained  by  reason 
of  marriage.  The  proceedings  to  enforce  this  order  may  be 
by  petition  of  either  party,  specifying  the  property  which  the 
other  has  failed  to  restore;  and  the  court  may  hear  and 
<Jetermine  the  same  in  a  summary  manner,  after  ten  days' 
notice  to  the  party  so  failing/'  Ouihrie's  Exr.  v.  Outhrie, 
155  Ky.  146,  159  S.  W.  710. 

**It  is  manifestly  the  meaning  of  the  Code  (Sec.  425),  that 
the  judgment  of  divorce  operates  to  restore  to  the  divorced 
parties  the  title  to  such  property  as  either  may  have  obtained 
from  or  through  the  other,  during  marriage,  *in  consideration 
or  by  reason  thereof;  and  this  is  true  whether  the  return 
of  the  property  is  ordered  by  the  judgmenjt  of  divorce,  or 
in  a  sufbsequent  proceeding.  If  the  order  of  restoration  be, 
as  is  often  the  case,  merely  formal,  or  none  is  made  when-  the 
divorce  is  granted,  any  question  as  to  what  prt)perty  shall 
be  restored  by  either  party  to  the  other  may  be  settled  by 
subsequent  proceedings.  WUliams  v.  Oooch,  3  Met.  487 ;  Smiih 
V.  Smith,  22  Rep.  225;  Bennett  v.  Bennett,  95  Ky.  545;  Johnr- 
son  V.  Johnson,  96  Ky.  391."  Sea  v.  Conrad,  156  Ky.  51,  150 
S.  W.  622. 

RESTORE  HIGHWAY.— When  a  railroad  is  built  it  must 
restore  the  highway  as  near  as  may  be  to  its  farmer  condition, 
though  to  do  so  it  must  build  out  the  approaches  beyond  its 
right  of  way  and  it  must  thereafter  keep  in  order  the  road 
within  its  right  of  way.  L.  &  N.  R.  Co.  v.  Com.,  149  Ky.  459, 
149  S.  W.  898. 

RESTRAINING  ORDERS.— The  distinction  between)  re- 
straining orders  and  injunctions  is  that  the  former  are  issued 
only  when,  owing  to  some  threatened  immediate  injury  that 
would  be  irreparable,  it  would  be  impracticable  to  give  notice 
of  an  application  for  an  injunction.  Kelley  v.  Pulaski  Stave 
Co.,  139  Ky.  707,  105  S.  W.  153,  31  R.  942. 
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RESTRAINT  OF  ALIENATION.— A  Peotraint  on  aliena^ 
tion  for  a  reasonable  time  is  valid.  Harkness  v.  lAsle,  132  Ey. 
767,  117  S.  W.  264. 

A  condition  to  a  grant  against  alienation  to  any  one  is  void, 
but  conditione  preventing  alienation  to  a  specified  person  or 
his  heirs,  etc.,  are  valid.    Id, 

The  language  of  a  deed  imposing  certain-  restrictions  on 
alienation  examined,  and  the  restraint  held  to  apply  only 
during  the  lifetime  of  the  grantee,  or  after  his  death  in  the 
event  that  he  died  without  issue.  Forquer  v.  Bovard,  154  Ky. 
377,  157  S.  W.  724.    See  Pbbpbtuitibs. 

RESTRAINT  OF  TRADE.— The  early  rule  was  that  any 
contract  which  intended  to  restrain  trade  was  void;  but  the 
rigor  of  that  rule  has  long  since  been  relaxed,  &o  that  contracts 
in  reasonable  restraint  of  trade  are  now  recognized  as  valid. 
Nickell  V.  Johnson,  162  Ky.  520,  172  S.  W.  936. 

Covenants  in  partial  restraint  of  trade  are  now  generally 
upheld  as  valid  when  th^  are  agreements  by  a  seller  of  busi- 
ness not  to  complete  with  the  buyer  in  such  a  way  as  to 
decrease  the  value  of  the  business;  by  a  retiring  partner  not 
to  compete  with  the  firm;  by  a  retiring  partner  not  to  do 
anything  to  hinder  the  business  of  the  partnership;  by  an 
assistant  or  agent  not  to  compete  with  his  master  or  his 
employer  after  the  expiration  of  his  term  of  service;  by  the 
buyer  of  property  not  to  use  it  in  competition  with  the  busi- 
ness retained  by  the  seller;  or  an  agreement  made  by  the 
lessor  of  property  not  to  use  it  in  competition  with  the  busi- 
ness of  the  lessee.  It  is  a  general  rule,  however,  that  all 
contracts  of  this  character  must  be  incident  to  and  in  support 
of  another  contract  or  sale  in  which  the  covenantor  has  an 
interest  which  is  in  need  of  protection,  Barrone  v.  Moseley 
Bros,,  144  Ky.  698;  Sutton  v.  Head,  86  Ky.  166;  LouisvUle 
Board  of  Fire  Underwriters  v.  Johnson,  133  Ky.  797;  Nickell 
V.  Johns(yn,  162  Ky.  520,  172  S.  W.  938. 

A  contract  in  restraint  of  trade  will  be  enforced  only  when 
the  restraint  is  no  more  extensive  than  is  reasonably  required 
to  protect  the  interest  of  the  party  in  whose  favor  it  is  given, 
and  is  not  so  large  as  to  interfere  with  the  interests  of  the 
pubUc.    Nickell  v.  Johmon,  162  Ky.  520,  172  S.  W.  938. 
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Contracts  providing  for  a  reasonable  restraint  of  trade  are 
valid.  LovisvUle  Board  of  Fire  Underwriters  v.  Johnson, 
133  Ky.  797,  119  S.  W.  163,  34  L.  B.  A.  (N.S.)  153. 

While  it  is  universally  reoogniaed  thiat  contracts  in  gen^ 
eral  restraint  of  trade  are  void  as  against  public  policy,  it 
has  been  repeatedly  held  that,  where  thiey  impose  a  special 
restraint,  meirely  prohdbiting  a  party  from  carrying  on  a 
trade  at  a  pairticular  place,  or  for  a  designated  time,  or  with 
certain  particular  persons,  they  -are  valid  and  enforcible. 
Sutton  V.  Bead,  86  Ky.  156;  Stovall  v.  McCutchen,  107  Ky. 
577;  Pike  v.  Thomas,  4  Bibb,  486,  and  Shaggs  v.  Simpson, 
110  S.  W.  251,  33  R.  410;  Breeding  v.  Tandy,  148  Ky.  345, 
146  S.  W.  742. 

A  contract  in  partial  restraint  of  trade  will  be  upheld  wheta; 
it  is  an  incident  to  and  is  in  support  of  another  contract, 
or  sale,  in  which  the  covenantor  has  an  interest  which  is  in 
need  of  protection^  Barrone  v.  Mosdey  Bros.,  144  Ky.  696, 
139  S.  W.  869. 

A  conrtraet  in  restraint  of  trade  will  be  enforced  only  when 
the  restraint  is  no  nft>re  extensive  than  is  reasonably  required 
to  protect  the  interest  of  the  party  in  whose  favor  it  is  giv€to, 
and  is  not  so  large  :as  to  interfere  with*  the  interests  of  the 
public.    Id.  * 

A  contract,  the  sole  object  of  which  is  to  restrain  competi- 
tion, is  void.    Id. 

An  agreement  of  an  ide  plant  to  sell  to  another  ioe  plant 
its  entire  output,  and  not  to  sell  otherwise,  was  in  effect  to 
remove  competition,  and  the  contract  was  one  in  restraint 
of  trade  and  violative  of  Ky.  Stats.,  Sec.  39'15.  Arctic  Ice  Co. 
V.  Franklin  Electric  cfe  Ice  Co.,  145  Ky.  32,  139  S.  W.  1080. 

"White  contracts  in  general  restraint  of  trade  are  void, 
contraets  whioh  impose  but  a  special  restraint,  as  not  to 
cany  on  trade  at  a  particular  place  or  with  certain  persons, 
or  for  a  limited  time,  wilK  be  upheld  if  the  limitation  be  a 
reasonable  one.    Sutton  v.  Head,  86  Ky.  156,  9  R.  453. 

The  procvision  in  a  deed  **that  no  intoxicating  liquore  are 
to  be. sold  on  the  premises  in  less  quantities  thim  five  gallons," 
which  was  inserted  because  the  vendor's  store  and  dwelling- 
bouse  were  near  by,  is  reasonable  and  will  be  enforced.    Id. 
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Wliero  a  immber  of  pei^nB  aasooiato  themselves  together 
for  the  purpose  of  GOBtrolling  the  maifcet  for  a  specified  com- 
modity, and  to  fix  the  price  at  which  it  shall  be  sold,  as  w^ 
as  to  suppress  competition  by  oth^er  dealers,  the  agreement 
will  be  treated  as  an  illegal  aiyd  unreasonable  restraint  of 
trade,  and*  the  combination  will  not  have  the  aid  of  the  courts 
to  enforce  an  executory  contract  that  would  enable  it  to  more 
sucoeesfully  accomplish  the  purpose  of  its  creatiouw  BrefU  v. 
Gay,  149  Ky.  615,  149  S.  W.  915. 

Where  manufacturers  combine  and  obtain  a  practical  mo- 
nopoly of,  and  maintain  a  uniform  price  for,  its  products,  such 
acts  are  condemned  as  being  in  restrainrt  of  trade,  but  are  not 
in  violation  of  the  anti-trust  laws  ^of  this  State.  Americwnr 
Seeding  Machine  Co.  v.  Com,,  152  Ky.  589,  153  S.  W.  &72. 

Where  two  of  such  companies  in  the  same  place  en»ter  into 
a  contract  whei^y  one  of  them,  in  considl^ration.  of  a  sum  paid 
it  by  the  other  and  the  undertaking  of  the  letter  to  confine 
its  business  to  the  hauling  of  passengers  alone,  and  abandon 
and  turti  ovfer  to  the  former  the  business  of  hauling  freight 
alone,  and  the  former  obligates  itself  to  quit  the  business  of 
hauling  passengers  and  confine  itself  to  thfe  hauling  of  freight 
alone,  such  a  eontract  is  a  restraint  of  trade,  contrary  to 
public  policy  and  violative  of  Sec.  201,  Constitution.  Fields 
V.  Holland  &  Son,  158  Ky.  544,  165  S.  W.  69». 

Any  combination  or  agreement,  the  object  of  whidi  is  to 
destroy  or  interfere  with  free  competition  in  any  line  of 
business,  is  void,  whether  or  not  in  the  particular  instance  it 
has  the  desired  effect.  Anderson  v.  Jett,  89  Ky.  375,  11  B. 
570. 

A  contract  not  to  sell  buggies  in  a.  certain  county  is  not  in 
such  restraint  of  trade  as  to  render  it  void.  Davis  v.  Brown,  98 
Ky.  475,  32  S.  W.  614,  36  S.  W.  584,  17  R.  1428. 

An  agreement  signed  by  merchants  of  a  town  obligating 
themselves  to  close  their  places  of  business  at  a  certain  hour 
each  day  is  not  against  public  policy,  the  restraint  of  trade 
being  inconsiderable.  StovaU  v.  McCutcheon  &  Co,,  107  By. 
577,  54  S.  W;  969,  21  R.  1317. 
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Agreement  to  close  business  houses  is  contract  in  restraint 
of  trade.  Clemens  v.  Meadows,  123  Ky.  178,  94  S.  W.  13,  29 
R  619,  6  L.  R.  A.   (N.S.)   847. 

The  modem  doctrine  is  well-nigh  universal  that  when  one 
engaged  in  any  business  or  occupation  sells  out  his  stock  in 
trade  and  good-will  or  his  professional  practice,  he  may 
coodiract  with  the  purchaser  and  bind  himself  not  to  engage 
in  the  same  vocation  in  the  same  locality  for  a  time  niamed, 
and  he  may  be  enjoined  from  violating  this  contract.  This 
is  about  as  far  as  contracts  in  restraint  of  trade  have  been 
upheld  by  the  American  courts  or  those  of  England.  While 
the  law,  to  a  certain  eoctent,  tolerates  contracts  in  restraint 
of  trade  or  business  when  made  between  vendor  and  purchaser 
and  will  uphold  them,  it  does  not  treat  them  with  any  special 
indulglsnce.  Arctic  Ice  Co.  v.  Franklin  Electric  &  Ice  Co.,  145 
Ky.  32,  139  S.  W.  1060. 

A  contract  is  not  objectionable  which  imposes  a  restraint 
only  to  such  an  extent  of  territory  as  is  necessary  to  protect 
Hie  seller.  Linneman  <&  Moore  v.  Allison  <&  Yates,  142  Ky. 
309,  134  S.  W.  134. 

RESTRICTING  POWER  OF  ALIENATION.— A  provision 
in  testator's  will  devising  property  to  his  sons,  that  **it  ia 
my  will  and  desire  that  none  of  the  real  estate  giveni  and 
devised  to  my  sons,  George  0.  H.  and  Lee  Brent,  shall  be 
sold  or  alienated*  by  them  or  any  one  for  them  otherwise  than 
is  here  directed,  until  the  time  that  the  oldest  one,  George  0. 
H.,  becomes  thirty-five  yeare  of  age,"  amounts  to  a  restriction, 
and  is  equivalent  to  the  expression  **I  direct'';  and  the  sons 
could  not  convey  the  property  until  the  time  specified,  though 
under  Ky.  Stats.,  Sees.,  1681,  2355,  their  interest  was  subject 
to  their  debts.     Gfirdler  v.  Oirdler,  113  S.  W.  835. 

A  provision  prohibiting  devisees  of  fee-simple  estates  from 
alienating  or  incumbering  the  land  during  the  lifetime  of  any 
of  the  devisees,  testator's  children,  is  void  as  restraining  aliena- 
tion for  an  unreasonable  time.  Harkness  v.  Lisle,  132  Ky. 
767,  117  S.  W.  264. 

RESTRICTIONS. — ^While  conditions  imposing  a  restraint 
on  the  free  use  or  alienatian  of  realty  are  looked  on  with 
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disfavor,  they  ar&  upheld  when  not  repugnant  to  a  plaiu 
provision  of  th<e  law  and  are  not  unreasonable.  Highland 
Realty  Co,  v.  Groves,  130  Ky.  374,  113  S.  W.  420.     See  Per- 

Pin'UITIBS. 

RESTRICTIVE  ENDORSEMENT.— ''An  endonemeut  may 
be  either  in*  blanik  or  special,  and  it  may  also  be  either  iiestric- 
tive  or  qualified,  or  conditional."  Negotiable  Inst.  Law,  Ky. 
Stata   (1915),  See.  37206,  Subsec.  33. 

**Ad  endorsement  is  restrictive  which  either:  (1)  prohib- 
its the  further  negotiation  of  the  instrument;  or  (2)  oonsti- 
tutes  the  endorsee  th^  agenit  of  the  endorser;  or  (3)  vests  the 
title  in  the  endorsee  in  trust  for  or  to  the  use  of  some  other 
person.  But  the  mere  absence  of  wordfe  implying  power  to 
negotiate  does  not  make  an-  endorsemenit  restrictive.  A  re- 
strictive endorsement  oonfers  upon/  the  endorsee  the  right: 
(1)  to  receive  payment  of  the  instrument;  (2)  to  bring  any 
action  thereon  that  the  endorser  could  bring;  (3)  to  transfer 
his  rights  as  such  endorsee  where  the  form  of  the  endorse- 
ment authorizes  him  to  do  so.  But  all  snibsequent  endoisees 
acquire  only  the  titie  of  the  firet  endorsee  under  the  restrictive 
endorsement"  Negotiable  Inst.  Law,  Ky.  Stats.  (1915),  Sec. 
37206,  Subsecs.  36,  37. 

RESULT. — In  an  action  on  a  fire  policy  which  provides 
that  the  company  shall  not  be  liable  if  the  building  should 
fall,  except  as  the  result  of  fire,  an  instruction  that  if  the 
building  fell  the  plaintiff  could  not  recover  **  except  the  fall 
was  the  result  of  fire"  is  not  misleading,  as  the  word  ''result'* 
is  a  word  in  common  use  by  all  classes,  and  as  used  in  the 
instruction  means  precisely  what  the  defend'ant  would  have  it 
mean.     Tramsatlcmtic  Ins.  Co.  v.  Bamberger,  11  R.  101. 

RESULTING  TRUSTS.— ''When  a  deed  shall  be  made 
to  one  person,  and  the  considleration  shall  be  paid  by  another, 
no  use  or  trust  shall  result  in  favor  of  the  latter,  but  this  shaili 
not  extend  to  any  case  in  which  the  grantee  shall  have  taken* 
a  deed  in  his  own-  name  without  the  consent  of  the  person 
paying  the  consideration,  or  where  the  grantee,  in  violation 
of  some  trust,  shall  have  purchased  the  lands  deeded'  with 
the  eflPects  of  another  person."    Ky.  Stats.   (Idl5),  Sec.  2353. 
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Under  Sec.  2353  of  the  Kentucky  Statutes  providmg  thait 
when  a  deed'  ahall  be  made  to  oote  person,  anid  the  considera- 
tion shall  be  paid  by  another,  no  use  or  trust  shall  result  in 
favor  of  the  latter,  a  trust  results  in  but  two  cases:  (1) 
Tvhere  the  grantee  takes  a  deed  without  the  consent  of  the 
person  paying  the  conBid!era.tion ;  (2)  where  the  gramtee,  in 
violation  of  some  trust,  purchases  the  deeded  lands  with  the 
effects  of  another  person.  Foushee  v.  F(m$hee,  163  Ky.  524, 
173  S.  W.  1115. 

A  ''resulting  trust"  is  one  arising  upon*  the  iDaked  fact  that 
one  fumidUes  the  consideration  while  the  title  is  taken  toi 
another,  a  stranger,  without  an  agreement  as  to  the  use  or 
trust     Smith  v.  Smith,  121  S.  W.  1002. 

Though  resulting  trusts  are  abolished  (Ey.  Stats.,  Sec. 
2353),  the  grantee  in  the  conveyance  is  n»everthelesB  liable  to 
those  who  contributed  the  purchase  mon^,  as  for  money  had 
and  received.    Id, 

TUe  status  of  the  parties  is  that  of  trustee  and  cestuis  que 
trust  under  an  express  trust.    Id. 

Resulting  trusts  are  forbiddten  by  Ky.  Stats.,  Sec.  2363, 
except  where  the  grantee  shall  have  taken'  a  deed  in  has  own 
name  without  the  consent  of  the  person  paying  the  oonsidera- 
tion,  or  where  in  violatioai.  of  some  trust  he  shall  have  pur- 
chased' the  land'  deeded  with  the  money  or  property  of  another. 
Nds(m  V.  Nelson,  96  S.  W.  704,  29  R.  885. 

**In  Bispham's  Equity,  Sec.  80,  the  doctrine  of  resulting 
trusts  is  dtefined  and  limited  as  follows:  *  Where,  however,  an 
agent  buys  land  for  his  principal,  and  not  only  takes  the 
coofveyaiitce  in  his  own  name,  but  also  pays  the  price  out  of 
his  own  funds,  no  resulting  trust  will  arise  and*  the  case  will 
fall  within  the  statute  of  frauds,  because  in  such  a  case  there 
is  no  payment  of  the  purchase  money  upon  which  the  right 
of  the  principal  can  rest,  but  that  right  is  dependent  solely 
upon  the  vedbal  promise  of  the  agent.  Where  no  money  is 
advaoced  and  there  is  nothing  mof^  in  the  transaction  than 
is  implied  from  the  violation  of  the  parol  agreement,  equity 
will  not  decree  the  purchaser  a  trustee."  Day  v.  Amhurgey, 
147  Ky.  123,  143  S.  W.  1033. 
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Where  one  buys  land  at  a  judicial  sale  under  a  parol 
Bgreeanemt  ta  puTchaae  it  for  another,  who  fumiisbed  thie  pur- 
chase mon^,  or  who  had  an.  actual  interest  in  the  land,  or 
a  bona  fide  claim'  thererto,  the  statute  of  frauds  does  not  control, 
and  a  resulting  trust  will  arise  m  behalf  of  the  promisee. 
Day  V.  Amburgey,  147  Ky.  123,  143  S.  W.  1033. 

A  resulting  trust  is  one  arising  on  the  naked  fact  that  one 
furnishes  the  consideration  and  the  title  is  taken  to  another, 
without  any  agreement  as  to  the  use  or  trust.  Such  trusts 
are  forbidden  by  Ky.  Stats.,  Sec  2353.  Erdman  v.  Kenmey, 
159  Ky.  509,  167  S.  W.  685;  Smith  v.  Smith,  121  S.  W.  1002. 

Ky.  Stats.,  Sec.  2353,  does  not  prevent  an  enforeible  trust 
resulting  in  favor. of  one  of  two  joint  purchasers  of  land 
without  whose  consent  the  other  has  taken-  a  deed  to  himself. 
Webb  V.  Foley,  49  S.  W.  40,  20  R.  1207. 

Undter  the  General  Sjtatutes  a  trust  did  not  result  in  favor 
of  plainitiffs  where  defendant  took  to  himself  the  title  to  land 
whieh  was  paid  for  with  money  furnished  by  plainaiffs. 
Colemcm  v.  BouHes'  Adnvr,,  56  S.  W.  661,  22  R.  15. 

Ky.  Stats.,  See.  2363,  was  not  intended  to  aflfect  the  equi- 
table doctrine  that  equity  would  follow  a  fund  and  compel 
restitution  as  long  as  it  can  be  identified  and  followed.  Board 
of  Trustees  v.  Postell,  88  S.  W.  1065,  28  R.  37. 

In  the  absence  of  an  allegation  that  he  has  been  overreached, 
one  who  has  purchased  landi  and  had  the  deed  made  to 
another  can.  not  enforce  the  trust,  nor  can  his  heirs  do  so. 
Layne  v.  Layne,  90  S.  W.  568,  28  R.  813. 

Sec.  20,  Chap.  80,  Revised  Sitatutes,  does  not  apply  to  per- 
sonalty ;  nor  where  a  conveyanee  absolute  in  form  is  taken  with 
the  knowledge  or  consent  of  the  party  paying  the  conadera- 
tdon;  nor  when  it  appears  that  it  was  not  the  intention  of  the 
parties  to  divest  themselves  of  all  interest  in  the  land  but 
only  to  effeert;  a  sale.    Aynestuorth  v.  Haideniam',  2  Duv.  568. 

The  statute  against  resulting  trusts  applies  only  to  abso- 
lute deeds  for  land,  and  not  to  debts  or  mere  securities  for 
debts.    Lindsay  v.  WUUams,  2  Duv.  475. 

Parol  evidence  is  competent  to  establish  a  resulting  trust. 
Row  V.  Johnson,  78  S.  W.  906,  25  R.  1799 ;  Nelson  v.  Nelson, 
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96  S.  W.  794,  29  R.  885;  McConnell  v.  Gentry,  99  S.  W.  278, 
30  B.  548;  Patrick  v.  Prater,  144  Ky.  771,  139  S.  W.  938. 

Wliei^  a  trust  is  raised  by  equity  in  behalf  of  ooe  who 
has  been  impoced)  upon  by  another,  it  is  enforced  to  woit  out 
justice  and  in  spite  of  the  intention  of  one  of  the  parties. 
Suoh  a  trust,  though  frequently  called  a  resulting  trust,  is, 
more  strictly,  a  oonstruetive  trust.  But  in  order  to  establish 
a  resulting  or  constructive  trust  by  parol  proof,  sueh  proof 
must  be  of  the  most  convincing  character.  M(py  v.  May,  161 
Ky.  114,  170  S.  W.  537. 

A  resulting  trust  is  one  raised  by  implication  of  law  and 
presumed  always  to  have  been  contemplated  by  the  parties, 
the  intention  as  to  which  is  to  be  found  in  the  nature  of  their 
transaction  bikt  not  expressed  in  tihe  deed  or  instrument  of 
conveyance.     Wright  v.  Totes,  140  Ky.  283,  130  S.  W.  1111. 

Where  equity  raises  a  trust  in  behalf  of  one  who  has  been 
imposed  upon  by  anothter,  it  is  in  order  to  work  out  justice, 
and  in  spite  of  the  intention  of  one  of  thte  parties.  It  involves 
some  element  of  fraud,  actual  or  constructive,  perpetrated!  by 
the  party  charged  with  the  trust.  It  is  strictly  a  constructive 
trust,  though  it  was  also  frequently  called  a  resulting  trust. 
Both  are  implied  trusts.  It  was  in  dealing  with  those  two 
features  of  so-called  resulting  trusts  that  our  statute  was 
enacted.  The  first  class  named  it  was  intended  to  elimina/te. 
The  second  class  it  was  intended  to  preserve.  The  latter  is 
a  way  of  compelffing  the  parties  to  do  what  they  had  agrefed 
to  do,  and  to  undo  that  which  in  fraud  had  been  done  in 
violation  of  the  agreement.  It  operates  upon  the  conscience, 
as  it  weie,  of  onle  who  had  violated  confidence,  who  has  mis- 
appropriated the  funds  of  a  principal,  a  partner,  or  other 
person  entrusting  him  with  rthem.  It  presupposes  always  a 
violation  of  some  moral  or  legal  duty  to  another,  and  in  sueh 
instance  the  law  supplies  an  intention  to  do  right  where  there 
was  in  fact  an  intention  to  do  wrong.  It  can  not  be  enforced 
against  a  stranger  or  one  not  participating  in  the  fraud,  or 
under  no  legal  duty  or  obligation  to  the  complaining  party. 
Wright  V.  Tates,  140  Ky.  283,  130  S.  W.  1111 

Where  a  dteed  to  land  is  made  to  one  person  and  the  con- 
sideration paid  by  another,  no  trust  results  in  favor  of  the 
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person  paying  the  oonsideration,  the  law  as  to  resolling  tmats 
having  been  changed  by  statute.  The  rule  applies  to  a  verbal 
agreement  by  the  holder  cf  the  legal  title  tiiat  another  shall 
be  interested  in  the  title;  besides  gach  agreement  is  within 
the  statute  of  fraudB.  Com.  v.  C.  &  0.  Ry.  Co.,  94  Ky.  16, 
14  R.  681. 

Where  one  funushes  the  consideration,  a  valuable  con- 
sideration, to  buy  land,  a  parol  agreement  of  the  granttee  in 
the  conveyance  to  hold  it  for  the  use  and  in  trust  for  the 
one  furnishing  the  consideration  is  valid.  Patrick  v.  Prater, 
144  Ky.  771,  139  S.  W.  938;  Erdman  v.  Kenney,  159  Ky.  509, 
167  S.  W.  685. 

Where  land  is  bought  with  thfe  money  of  the  wife  and  deeded 
to  the  husband  with  her  consent,  no  trust  arises,  and  the  heirs 
of  the  wife  can  not  recover  it  from  the  bu^lMUid.  Martin  v. 
Franklin,  159  Ky.  816,  169  S.  W.  540. 

See,  also.  Constructive  Trusts. 

'See,  also.  Digests,  under  title  Trusts. 

RETAIL. — ^"'Retail"  means  the  sale  of  commodities  in  dmall 
quantities  or  parcels.    Katzman  v.  Com.,  140  Ky.  129. 

Though  the  bond  stipulates  that  the  retail  price  of  such 
books  in  Kentucky  shall  not  exceed  the  lowest  "retail"  price 
fixed  by  the  principals  for  such  books  **in  any  State  or 
section  of  the  country,"  yet  as  the  obligors  also  undertake 
that  the  principals  shall  comply  with  all  the  requirements 
of  certain  sections  of  the  common  school  law,  now  Sees.  4423, 
4424,  Ky.  Stats.,  and  those  secrtious  require  that  it  shall 
be  distinctly  set  forth  in  such  bonds  that  the  retail  price  of 
such  books  in  any  county  in  which  they  may  be  adopted  shall 
not  exceed  "the  lowest  wholesale  or  the  lowest  retail  list 
prioe"  fixed  by  the  principals  for  the  sale  of  such  textrbooks 
"in  any  State  or  section  of  the  country,"  the  selling  of  the 
books  in  any  other  State  or  section  of  the  country,  either 
at  wholesale  or  retail,  at  a  lower  price  than  that  charged  to 
tihe  school  children  of  Kentucky,  in  the  counties  in  the  schools 
of  which*  such  books  are  adopted,  is  a  breach  of  the  bond. 
Com.  V.  Oifun  6s  Co.,  Ill  Ky.  110,  63  S.  W.  467,  23  R.  52L 
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Selling  and  deliyering  oil  from  a  tank  wagon  to  merchanits 
in  quantities  of  not  less  than  twenty-five  gallons,  for  resale  to 
customers,  is  a  ** selling  by  retail,"  within  Acts  1902,  pp.  353, 
355,  Chap.  128,  Art.  10,  Sees.  25,  32,  requiring  the  seller  to 
first  procure  a  lieeiMe.  Standard  Oil  Co.  v.  Com.,  119  Ky.  1, 
82  S.  W.  970,  83  S.  W.  557,  26  R.  927. 

RETAILINC  LIQUOR.— It  is  provided  in  the  license  tax 
law  that  '' selling,  bartering  or  loaning  liquors  in  quantities 
of  less  than  five  gallons  diall  be  deemed  retailing/'  Ky.  Stats. 
(1915),  Sec.  4199. 

Where  the  warrant  charges  a  retailing  of  liquor,  a  eon- 
victioni  cfln  not  be  had  upon  an  appeal  for  keeping  a  tippling- 
house.    Robinson  v.  Com.,  6  Dana^  287. 

The  fax9t  theit  the  Statute,  Sec.  2360,  is  confined  to  sales 
by  retail,  and  does  not  apply  to  sales  by  wholesale,  is  not  an 
unreasonable  cl^assifieationi.  There  is  a  well-defined  distinc- 
tion between  a  sale  of  goods  by  retail  and  by  wholesale,  and 
it  was  competent  for  the  LiegisLature,  in  the  exercise  of  the 
police  power  and  to  accomplish  the  purpose  inftended,  to  make 
it  a  penalty  to  sell  the  prohibited  article  by  retail  without 
noenitaoning  its  sale  in  wholesale  quantities.  Katzman  v.  Com., 
140  Ky.  124,  130  S.  W.  990. 

Where  a  sale  of  a  barrel  of  whisky  was  made  to  a  pereoQ 
who  had  formed  a  club  to  buy  .the  barrel,  with  no  initention 
by  the  seller  or  his  agents  of  having  any  part  in  the  distribu- 
tion of  Hie  whisky  among  the  subscribers  for  it,  and  the  divi- 
sion was  made  on  the  seller's  premises  without  his  knowledge 
or  consent,  the  seller  was  not  guilty  of  selling  whisky  by 
retail,  though  one  of  his  employes  outside  of  the  scope  of  his 
employmetvt,  and  as  an  accommodation  to  the  purchaser  and 
subscribers,  took  the  bung  out  of  the  barrel  and  furnished 
the  purchaser  with  a  rubber  hose  and  a  gallon  measure  to 
enable  him  to  make  the  division.  Wathen,  Mueller  <fe  Co.  v. 
Com.,  133  Ky.  94,  116  S.  W.  336,  1176. 

Undeir  an  indictment  charging  a  sale  of  one-half  pint  of 
liquor  it  was  sufficienit  to  show  a  sale  in  retail  quantity.  Taium 
V.  C(m.,  59  S.  W.  32,  22  R.  927. 
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'Wb/Kt  amounts  tx>  retail  sale  of  liquor  as  difltiii^n^iishdd'  from 
-wholesalie.  See  note  on,  this  subject  in  32  L.  R.  A.  (N.S.) 
622. 

A  stalnite  requiring  the  taking  of  bonde  from  tavern  fceepers, 
oonditionied  upon  tte  faithful  observance  by  them  of  the  law 
respecting  the  conduct  of  tbeir  business,  does  not  apply  to 
merchant  dealers  in  liquors.  Com.  v.  Ledford,  129  Ky.  190. 
110  S.  W.  889. 

RETAINED. — ^Whfere  a  contractor  assigned  to  his  surety 
the  amount  **to  be  received"  by  the  contractor,  and  assigned 
to  a  third  person  the  amount  to  be  retained  by  the  city  undeir 
the  contract,  the  assignment  to  the  thi<rd  person  was  held  to 
be  an  asedgnment  of  the  deposit  made  by  the  contractor  to  the 
city,  and  not  of  the  amount  reitained*  by  the  city.  Commis- 
sioners of  Sewerage  of  Louisville  v.  OaieSy  159  Ky.  391,  1&7 
S.  W.  417. 

RETAINED  A  LIEN.— To  allege  simply  that  the  vendor 
retained  a  lien  in.  the  deed  is  the  allegation  of  a  mere  conclu- 
sion of  law.  Klein  v.  Neivport  Commission  &  Mortgage  Assn,, 
10  Ky,  Opin.  265. 

RETORNO  HABENDO.— A  writ  to  compel  a  party  to 
reitum  property  to  the  party  to  whom  it  is  adjudged  to  belong, 
in  an   action  of   replevin.     Cochran's   Law   Lexicon. 

RETRACTION.— *' That  in  any  civil  action  for  libel,  chaig- 
ing  the  publication  of  an  erroneous  statement,  alleged  to  be 
libelous,  it  shall  be  relevant  and*  oompetent  evidence  for  ediher 
party  to  prove  the  fact  that  the  plaintiflf  requested  retraction 
or  omitted  to  request  retraciiom"  Acts  1910,  p.  294;  Ky. 
Stats.  (1915),  Sec.  24386. 

RETRAXIT. — A  ^ ^retraxit''  is  a  form  of  estoppel  by  record. 
It  differs  from  a  non-suit,  in  that  the  one  is  negative  and  the 
other  positive.  The  non-suit  is  a  mere  default  and  neglect  of 
the  plaintiff,  and  therefore  he  is  allowed  to  begin  his  suit 
again,  upon  payment  of  costs;  but  a  retraxit  is  an  open  and 
voluntary  renunciation  of  his  suit  in  court,  and  by  this  he 
forever  loses  his  action.  A  discontinuance  is  somewhM  similar 
to  a  non-suit.''  Thompson  v.  Thompson,  65  S.  W.  458,  23 
E.  1535. 
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RETREAT  TO  THE  WALL.— ''Betreat  to  the  waU''  in 
liomicide  in  performazice  of  ofiBcial  duty.  See  note  on  this 
subject  in  2  L.  R.  A.   (N.S.)  76. 

RETROACTIVE  LAWS.— An  ex  post  facto  law  and  a  retro- 
active law  are  diflterent  things.  Laws  of  a  retroactive  nature 
imposing  taxes  or  providing  remedies  for  their  assessment  and 
collection  and  not  impairing  vested  rights  are  noit  forbidden 
by  the  Federal  Constitution.  Ex  post  facto  laws  prohibited 
by  the  Federal  Constitution  are  those  relating  to  criminal 
pnnidunent  and  not  retroactive  lawB  of  a  different  nature. 
Kentucky  Union  Co.  v.  Commonwealth,  219  U.  S.  140. 

A  legislatiye  act,  imposing  a  penalty  of  ten  per  cent,  upon 
the  face  of  all  tax  bills  remaining  unpaid  upon  a  fixed*  date 
at  least  three  months  after  the  aet  takes  effect,  is  not  in  any 
sense  retroactive  in  its  effect,  the  tax  payer  having  the  interim 
between  the  daite  upon  which  the  aet  becomes  operative  and 
the  date  upon  which  the  penalty  is  imposed  to  pay  his  tax 
aiMi  avoid  the  penalty.  Louisville  Car  Wheel  dk  By.  Supply 
Co,  V.  City  of  Louisville,  146  Ky.  573,  142  S.  W.  1043. 

RETROSPECTIVE  ASSESSMENT.— A  city  has  the  right 
to  retrospectively  tax  personal  property.  Began  v.  City  of 
LauisviUe,  106  S.  W.  805,  32  R.  668. 

The  cities  of  this  State  have  power  to  levy  and  collect  taxes 
aard  to  retrospectively  assess  all  omitted  property,  and  have 
an  ample  fiscal  system  of  their  own;  and  srinee  where  the 
statute  gives  a  special  remedy  it  is  exclusive,  Ky.  Stats,,  Sec. 
4241,  making  it  the  duty  of  the  sheriff  or  auditor's  agent  to 
Kst  for  taxation  all  property  omitted  by  the  assessor,  etc.,  fior 
any  years,  and  providing  the  manner  in  which  such  property 
may  be  assessed,  does  not  authorize  the  assessment  of  defend- 
ant's corporate  franchise  thereunder  for  the  benefit  of  a  towm; 
the  statute  being  intended  to  apply  only  to  State,  county,  and 
^strict  taxes.  Morrell  Refrigerator  Car  Co.  v.  Com,,  128  Ky. 
447,  106  S.  W.  926,  32  R.  1383,  1389. 

RETROSPECTIVE  INSURANCE.— In  fire  as  well  as 
marine  insurances  a  retrospective  insurance,  made  when  the 
thing  insured  as  distant  and  its  status  unknown  to  either  party. 


Digitized  by  VjOOQIC 


RETROSPECTIVE     2978     RETROSPECTIVE 

will  bind  the  insurer  for  a  loss  occurring  before  tbe  date  of 
the  contract.  Security  F.  Ins.  Co.  v.  Ky.  M.  &  F.  Ins.  Co., 
7  Bush,  85. 

RETROSPECTIVE  LAWS.— See,  also.  Ex  Post  Pacto. 

There  is  no  provision  in  our  fundamemtal  law  which  in 
express  terms  forbids  retrospective  legislation.  Durreit  v. 
Davidson,  122  Ky.  851,  93  S.  W.  25,  29  R.  401,  8  L.  R.  A- 
(N.S.)  546. 

An  ex  post  facto  law  and  a  retrospective  law  are  entirely 
different  things.  Kentucky  Union  Co.  v.  Kentucky,  219  U.  S* 
140. 

It  is  competent  for  the  Legidature  in  ena<rting  a  statute 
merely  relating  to  the  remedy  for  enforcing  a  cootract  or 
right,  to  give  it  retroactive  effect,  provided  it  does  not  impair 
the  obligation  of  the  contract  or  a  right  that  has  become  vested. 
Yet  another  restriction  on  the  exereise  of  this  power  of  the 
Legislature  is  that  it  can  not  by  statute  remove  a  bar  of 
limitation  which  has  already  become  complete.  Heaih  v. 
Eazdip,  159  Ky.  555,  167  S.  W.  905. 

An  act  of  the  Legislature  will  not  be  held  to  operate  retro- 
spectively unless  it  be  clearly  shown  to  be  the  legislative  intenit 
Watts  V.  Com.,  78  Ky.  329. 

'*It  is  a  sound  rute  of  construction  that  a  statute  shall  have 
a  prospective  operation  only,  unless  its  terms  show  clearly  a 
legislative  intention  that  it  operate  retrospectively."  Watts 
V.  Commonwealth,  78  Ky.  331. 

The  fact  that  am  ordinanoe  of  a  city  of  the  fifth  olaas  for 
the  collection  of  a  tax  on  omitted  property  is  retrospective 
does  not  render  it  invalid,  but  to  the  extent  that  it  imposes 
a  penalty  it  is  void.  Muir's  Admrs.  v.  City  of  Bardstoum, 
120  Ky.  739,  87  S.  W.  1096,  27  R.  1150. 

It  is  provided  in  Ky.  Stats.,  Sec.  459,  in  the  chapter  on 
"Construction  of  Statutes,"  that  *'No  part  of  this  revision  is 
retrospective,  unless  expressly  so  declared.  There  shall  'be  no 
ddstinetion,  in  the  constructdon  of  statutes,  between  criminal 
or  civil  and  penal  enactments.  All  statutes  shall  be  cauBtrued 
with  a  view  to  carry  out  the  intention  of  the  Legislature." 

Not  every  retrospective  statute  is  unconstitutional.  The 
Legislature  may  provide  for  retrospective  assessment  of  p4op- 
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erty,  and  ought  to  do  so.  Levy  v.  CUy  of  Louisville,  97  Ky. 
394,  followed  Eastern  Ky.  Coal  Lands  Corp.  v.  Com.,  127  Ky. 
716,  106  S.  W.  260,  108  S.  W.  1138. 

Neither  constitujtions  nor  statutes  should  be  given  a  retro- 
spective operation  unless  the  language  used  clearly  shows 
such  an  inteotioou  Long  v.  City  of  LouisviUe,  97  Ky.  364, 
30  S.  W.  987,  17  R.  253. 

Statutes  will  mot  be  given  a  retrospeotive  oonstructioni,  unless 
the  language  precludes  a  reesooable  doubt  that  the  Legislature 
intended  a  prospective  ooiwtruction.  L,  <fe  N.  R,  Co.  v.  Mott- 
ley,  133  Ky.  662,  118  S.  W.  982.  (This  case  revenped  on  appeal 
to  U.  S.  Supreme  Court,  219  U.  S.  467.) 

'*In  some  oases  retrospective  l^egislation  may  be  upheld. 
However,  the  words  of  a  statute  ought  not  to  have  a  retro- 
spective operation  unless  they  are  so  clear,  strong,  and  impres- 
sive that  no  other  meaning  can  be  annexed  to  them,  or  unless 
the  intentioni  of  the  Legislature  can  not  be  otherwise  satisfied.'' 
Lawr&nce  v.  City  of  LowisvUle,  96  Ky.  598,  29  S.  W.  451,  27 
L.  R.  A.  560,  49  Am.  St.  Rep.  309. 

RETURN. — ^''It  shall  not  be  sufficient  return  of  any  process, 
that  the  officer  was  prevented  by  force  from  executing  it" 
Civil  Code,  Sec.  677. 

A  statement  in  a  sheriff's  return  that  *' after  duly  adver- 
tising the  properly  levied  on  under  this  execution,  to- wit" 
(describing  the  land),  it  was  offered  for  sale,  is  a  sufficient 
recital  of  the  levy.  Ckxnaequently,  such  a  return  is  conclusive 
of  the  levy,  under  Sec.  3760,  Ky.  Stats.,  prohibiting  the 
impeadmient  of  an  official  return  in  a  collateral  proceeding 
except  upon  an  allegation  of  fraud  in  the  party  benefited 
thereby,  or  mifftafce  on  the  part  of  the  officer.  CumberUmd 
VaUey  Bwnk's  Assignee  v.  Slusher,  102  Ky.  415,  43  S.  W.  471, 
19  R.  1497. 

An  answer  alleging  that  a  sheriff's  return  ''was  mad^e  by 
fraud  or  mistake  on  the  part  of"  the  officer,  **and  defendant 
does  not  know  which,"  19  not  a  sufficient  impeachment  of  the 
return,  as  authoriaed  by  Sec.  3760,  Ky.  Stats.,  "upon  an  alle- 
gation of  fraud  in  the  party  benefited  thereby,  or  mistake  on 
the  part  of  the  officer."    Id. 
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Where  the  officer  makes  a  returm  of  executed  upon  a  sum- 
moos  i/i^iitiiout  stating  how  it  was  done,  the  presumptkm  is 
tibat  it  was  done  according  to  law.  Stephens  v.  Frazer,  2  B. 
M.  253.  But  where  it  appeare  from  the  return  that  the  law 
bas  not  been]  complied  with,  the  presumption  can  not  arise 
thaft  process  has  been  properly  executed.  Case  v.  Colston,  1 
Met.  145. 

Where  the  dleoree  of  sale  directed  the  officer  to  advertise 
by  posting  a  notice  '*ott  or  near"  the  premises,  his  return)  that 
he  posted  a  notice  **on  or  near"  the  property  shows  a  com- 
pliance with  the  decree.    Slaughter  v.  Oraham,  5  R.  324. 

RETURN  DAY.— *' The  summons  shall  be  returnable  to  th^ 
first  day  of  the  next  term  of  the  court,  which  does  not  begin 
within  ten  days  from  the  date  of  the  summons."  Civil  Code, 
Sec.  44 ;  Practice  Act,  Sec.  367a. 

The  writ  of  execution  is  executable  on  the  day  whereon  it 
is  returnable,  but  that  is  the  utmost  length  of  time  the  law 
allows  for  executing  it.  The  opinion  indicates  the  meandng 
intemted  by  the  court  by  the  words  ** before  the  return  day," 
that  is,  that  the  writ  is  executable  a/t  any  time  before  the 
expiration  of  the  return  day.  It  could  moi  have  been  intended 
to  convey  the  idea  that  the  officer  could  sell  on  the  return  day, 
for  having  levied  before  the  return  day,  he  could  sell  after 
the  retuwu  day,  at  any  time  after  the  levy  when  duly  adver- 
tised, etc.    Aloes  v.  Abbott,  9  Ky.  Opdn.  823. 

REUS. — ^A  party  to  a  suit.    Cochran's  Law  Lexicon. 
In  every  judgment  there  must  be  an  actor  and  a  reus. 
Taylor  v.  Com.,  3  J.  J.  M.  401. 

REVENUE. — Ordinances  of  a  city  providing  merely  for  the 
incurring  of  an  indebtedness  are  not  measures  for  raising 
revenue,  as  the  indeibtedness  is  to  be  paid  in  the  future  by 
the  levy  and  collection  of  taxes  to  be  thereafter  fixed  and 
imposed'  by  subsequent  ordinances.  Bills  or  ordinances  for 
raising  revenue  are  confined  to  such  as  levy  taxes  in  the  strict 
sense  of  the  word  and!  do  not  embrace  bilta  or  ordinances 
few  other  purposes,  which  incidentally  create  revenue.  Cen^ 
tral  Construction  Co.  v.  City  of  Lexington,  162  Ky.  286,  173 
S.  W.  64«. 
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REVENUE  AGENTS. — ^Revei^ue  agents  are  o&eers  created 
by,  and  their  duties  and  powera  are  preeoribed  by,  the  statute, 
and  they  can  not  exercise  any  authority  not  conferred  on  them 
by  the  statute.  Com.  v.  Central  Consumers  Co,,  122  Ky.  418, 
91  S.  W.  711,  28  R.  1363;  Com.  v.  Columbia  Trust  Co.,  162 
Ky.  825,  173  S.  W.  386. 

REVENUE  STAMPS.— The  reronue  act  of  Congress  in 
force  July  1,  1898,  requiring  adhesive  revenue  stamps  to  be 
affixed  to  certain  documents,  did  not  require  a  revenue  stamp 
to  be  affixed  to  an  assignment  of  an  insurance  policy.  Steeley's 
Creditors  v.  Steeley,  64  S.  W.  642,  23  R.  996. 

The  failure  to  affix  a  stamp  to  an  instrument,  as  required 
by  act  of  Congress,  does  not  render  the  writing  void.    Id. 

REVENUE  AND  TAXATION.— Sec.  4223,  Ky.  Stata,  re- 
quiring every  ''peddler's  note"  to  be  so  marked,  is  germane 
to  the  subject  ''Revenue  and  Taxation,*'  and  properly  forms 
a  part  of  the  chapter  bearing  that  title,  being  closely  reliated 
to  the  ppovisdon  requiring  the  payment  of  a  license  tax  by 
every  peddler.  And  this  is  true  even  so  far  as  it  aflfecta 
peddlere'  notes  given  for  patent  rights,  though  that  part  of 
the  provision  requiring  the  paymeet  of  a  license  tax  be  vio- 
lative of  the  Federal  Constitution  so  far  as  it  requires  the 
payment  of  a  license  tax  by  peddlers  of  patent  rights.  Rwmb- 
ley  V.  Ealh  107  Ky.  349,  54  S.  W.  4,  21  R.  1071. 

REVERSAL  OF  ORDER. — A  reversal  by  the  superintesul- 
ent  of  public  instruction  of  an  ordfer  of  the  county  superintend- 
ent removing  a  trustee  from  office  renders  the  action  of  the 
oounty  superinljpndeDt  void,  and  restores  the  trustee  to  all 
has  rights.    Siephem  v.  Marrs,  44  S.  W.  102,  19  R.  1623. 

REVERSAL  ON  APPEAL.— ^Wher©  a  judgment  has  been 
reversed  the  effect  is  as  though  the  judgment  had  never  been. 
Knight's  Admr.  v.  /.  C.  R.  Co.,  143  Ky.  418,  136  S.  W.  874. 
See,  ateo,  in  Digests  title  Appeal. 

REVERSED  FOR  PROCEEDINGS  CONSISTENT  WITH 
THIS  OPINION. — Under  an  issue  out  of  chancery  a  verdict 
for  $2,000  was  rendered  for  plaintiff,  the  judgment  being  '*re^ 
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vereed  for  piooeediiigB  consistent  with  thos  opinion.''  Held, 
a  mandate  issued  in  conformity  to  this  opinion  did  not 
aXLtfaorize  the  court  to  sommarily  dtecide  the  caBe,  but  the 
Circuit  Court  should  have  submitted  the  issues  to  a  jury, 
being  guided  in  the  instructione  and  in  the  admission  and 
lejeetion  of  evidence  by  the  opinion  of  the  Court  of  Appeals, 
and  if  upon  a  retrial  of  the  case  the  evidence  is  in  subetance 
the  same  as  that  introduced  on  the  laat  trial,  the  court  should 
give  a  peremptoiy  instruction  to  find  for  the  defendants. 
Quisenberry  v.  Chenault,  97  S.  W.  803,  30  R.  229. 

REVERSIONS. — ^A  reversion  is  the  residue  of  an  estate 
left  in  the  grantor  after  a  grant  of  a  particular  estate,  less 
than  the  whole,  to  another.  The  reveraion-  arises  by  operas 
tion  of  law,  and  ia  a  vested  interest  or  estate,  which  can.  be 
presently  conveyed  or  devised,  although  the  possession  can 
not  be  enjoyed  until  after  the  determination  of  the  particuliar 
estate.    Cochran's  Law  Lexicon. 

''A  reversion  is  where  the  residue  of  the  estate  always 
doth  continue  in  him  that  made  the  particular  estate,  or 
where  the  particular  estate  is  derived  out  of  his  estate.*' 
Alexander  v.  De  Kermeh  81  Ky.  350,  5  R.  382. 

**An  estate  in  reversion  is  the  residue  of  an  estate  left 
in  the  grantor,  to  commence  in  possession  after  the  dtetenninar 
tion  of  some  particular  estate  granted  out  by  him."    Id. 

Where  a  deed  to  a  sehoolhouse  lot  shows  that  it  was  made 
for  the  consideration  of  $35,  paid  in  hand,  although  it  purports 
to  convey  the  lot  to  the  ''trustees  of  a  school  for  the  use  and 
purposes  herein  expressed  and  for  no  other  use  whatsoever," 
such  deed  shows  that  the  grantor  was  not  a  donor  of  a  char- 
ity. The  conveyance  was  made  for  a  valuable  considteration 
and  for  a  presumptively  commensurable  consideration,  without 
any  reserved  reversion,  and  in  such  case  the  property  does 
not  revert.    Murphy  v.  Metz,  85  S.  W.  1097,  27  R.  617. 

A  reversion  is  never  created  by  deed  or  writing,  but  arises 
from  construction  of  law  Alexander  v.  De  Kermel,  81  Ky. 
345,  5  R.  382. 

Although  the  rule  in  Shelley's  case  has  been  abolished  by 
statute  (Gen.  Stats.,  Chap.  63,  Art  1,  Sec.  10),  the  oommour 
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law  doctrine  of  reversiooB  still  prevails  hero.  The  role  in 
Shelley's  case  operates  only  on  remainders  and  not  on.  rever- 
sions.   Alexander  v.  De  Kermel,  81  Ky.  346,  5  R.  382. 

Where  the  owner  of  a  fee  carves  out  of  it  a  life  estaite  for 
himself,  remainder  to  his  issire,  remainder  to  his-  brothers:  or 
their  issue,  **and,  if  both  of  them  die  without  issue  before  the 
grantor,  then  to  the  granrtor's  heirs,"  the  Itot  clause,  pur- 
porting to  cast  the  reversion  upon  his  heirs,  is  not  effectual, 
as  the  law  would  have  done  that  independently  of  the  deed, 
and  consequently  the  heirs  would  take  the  estate  not  by  the 
deed,  but  by  operation  of  law  as  heirs  of  the  grantor.  In 
such  case,  if  the  grantor  survives  all  the  remaindermen^  he 
again  becomes  the  owner,  and  the  property  upon  his  death! 
passes  under  his  will  to  his  devisee.  Alexander  v.  De  Kermel, 
81  Ky.  345,  5  R.  382.    See,  also,  4  R.  142. 

Land  Acquired  by  Turnpike  Company.  ''There  are  three 
cases  where  land  acquired  by  a  turnpike  company  reverts  to 
the  original  owners  or  their  heirs  when  it  ceases  to  be  used 
for  turnpike  purposes:  (1)  where  the  land  is  condemned. 
Cynthiana  &  Raven  Creek  Turnpike  Co.  v.  Hutchinson,  60 
S.  W.  378,  22  Ky.  Law  Rep.  1233.  (2)  Where  the  company 
acquires  a  mere  easement.  Mitchell  v.  Bourbon  County,  etc., 
76  S.  W.  16,  25  Ky.  Law  Rep.  512.  (3)  Where  the  deed 
conveying  the  property  provides  for  a  reversion.  Patterson^ 
etc.,  V.  Patterson,  135  Ky.  339,  122  S.  W.  169.  On  the  other 
hand,  where  the  company,  for  valuable  consideration,  acquires 
a  fee  simple  title  and  the  deed  does  not  provide  for  a  rever- 
sion, no  reversion  takes  place.  Miller  v.  Flemingsburg,  etc*, 
Turnpike  Co.,  109  Ky.  475,  59  S.  W.  512,  22  Ky.  Law  Rep. 
1039;  Langston  v.  Edwards,  54  S.  W.  833,  21  Ky.  Law  Rep. 
1277;  Kendall  v.  Hillsboro,  etc.,  Turnpike  Co.,  67  S.  W.  376, 
23  Ky.  Law  Rep.  2372."  Hughes  v.  MUler,  164  Ky.  449,  175 
S.  W.  631. 

On  Failure  of  Cliarity.  The  rule  against  perpetuities,  and 
Ky.  Stats.,  Sec.  2360,  deelaratory  thereof,  have  no  applica- 
tion to  reveraons,  and  hence  the  fact  that  it  waa  provide 
that  if  a  trust  limited  over  to  a  charity,  and  which  would  be 
I>€!rpetual  if  the  charity  received  it,  shall  fail,  the  p(roperty 
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sbcmldl  revert  to  the  dcnyor's  beiiB,  did  not  inYaUdAte  the  rtnist. 
Mosey  V.  Fidelity  Trust  Co.,  131  Ky.  609,  115  S.  W.  739. 

Although  a  4eed  containB  do  provisioni  to  the  ^ect  that,  in 
thie  event  the  property  shall  oeaae  to  'be  used  for  the  pur- 
pose for  which  it  wa»  granted  it  shall  revert  to  the  gramtor, 
such  provision'  was  not  neeeesaiy,  for  the  conveyance  being 
a  voluntary  one  for  charitable  purposes,  it  would  automati- 
ciJly  revert  to  the  grantor  when  the  purpose  for  which  the 
conveyance  was  made  h«ui  failtedl  Omndy  v.  Neal,  147  Ky. 
729,  145  S.  W.  401. 

Failure  of  Trust.  Where  land  has  been  granfted>  by  tba 
Oommonwealth  in  trust  for  a  certain  purpose  and  the  abject 
of  the  trust  fails  or  ceases  to  exi^,  the  title  at  once  revertB 
tx>  the  Commonwealth  as  matter  of  law.  It  is  only  in  case  of 
a,  forfeiture  of  title  by  the  grantee  in  consequence  of  some 
act  of  his  that  the  forfeiture  must  be  declared'  by  a  direct 
proceeding  for  that  purpose.  Kennedy  v.  McElroy,  92  Ky. 
72,  13  R.  378. 

Judicifil  Forfeiture.  Grant  of  way  to  a  chartered  oompany 
with  a  provision  that  **if  said  road  should  hereafter  be  abanr 
dened  said  ground  to  be  reverted,  to  me  or  my  heirs  again/' 
no  revestiture  tabes  place  until  a  forfeiture  is  declared  by  a 
judicial  decision.    Harrison  v.  L.  &  0.  B.  Co.,  9  B.  M.  479. 

Property  Donated  to  Church.  Decedlent  dievised  to  the 
trustees  of  a  church  andf  their  successors  in  fee-simple  a  lot 
of  ground  and  buildings  to  be  used  and  enjoyed  by  said  church 
and  their  minister  as  a  parsonage.  Afterward  an  act  of  the 
General  Assembly  authorized  the  trustees,  with  the  appiroval 
of  the  congregation,  to  sell  or  exchange  the  property.  Held, 
that  with  the  approval  of  the  congregation  the  trustees  could 
convey  the  title  in  fee.  Umil  v.  Wallace,  80  Ky.  252,  3  R. 
770. 

The  testator  intended  to  inivest  the  trustee  with  a  fee- 
simple  title,  and  there  is  no  reason  for  forfeiture  or  the 
property  reverting  when  ceased  to  be  used  as  a  parsonage.    Id. 

REVERSIONARY  INTEREST.— That  which  is  to  be  enh 
joyed  at  a  future  time,  after  the  determination  of  an  inter- 
mediate estate.    Cochran's  Law  Lexicon. 
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REVISED  STATUTES.— By  the  aot  adopting  the  Revised 
Statutes  the  whole  was  adopted,  as  well  that  part  which 
waa  paased  a/t  the  liast  sesedoa  (1850-51)  as  that  pa8^^<  ait 
the  subsequemt  sessi<m  of  1851-52;  as  all  went  inrtx>  operatLoai 
at  the  same  time.    Dougherty  v.  Com,,  14  B.  M.  243. 

REVIVAL  OF  DEBT. — ^A  ddvorce  does  not  operate  to  revive 
a  deht  from  the  wife  to  the  husband,  which  was  extinguished 
by  the  marriage.    Farley  v.  Farley,  &1  Ky.  497,  13  R.  39. 

REVIVING  STATUTES.— It  is  providled  in  Ky.  Starts., 
See.  464,  that  *'When  a  law  which  may  have  repealed  ajaother 
shall  be  repealed,  the  previous  law  shall  not  be  revived  unless 
the  law  repealing  it  be  passed  during  the  same  sesedon  of  the 
General  Assembly." 

REVIVOR. — The  revivor  of  an  action  and  the  revivor  of 
a  judgment  are  procured  by  ddflferent  modes  of  prooeedings. 
The  former  is  by  order  of  court  or  motion.  The  latter  is 
by  rule  or  action.    Oray  v.  Patton,  3  R.  393. 

Under  Civil  Codfe,  See.  510,  a  revivor  may  be  made  by  a 
petitiott,  and  when  the  petition  is  filed  in  tame  it  is  not  material 
that  the  order  is  not  in  fact  entered  until  after  the  time  for 
revivor  has  expired.  Sailsberry  v.  SaUsberry,  140  Ky.  731, 
131  S.  W.  802. 

A  revivor  ini  the  Court  of  Appeals  of  a  judgment  or  decree 
sought  to  be  reversed  will  not,  on  affirmance,  operate  as  a 
rerivor  of  the  judgment  or  decree  in  the  Circuit  Court  so  as 
to  authorize  execution  to  issue  without  a  revivor  there. 
Handley  v.  Fitzhugh,  3  Mar.  562;  Breckinridge  v.  Taylor,  1 
B.  M.  266. 

The  more  summary  record  of  revivor  presented*  by  the  Code 
of  Practice  does  not,  as  often  adjudged,  abolish  the  more  cir- 
cuitous and  sure  mode  of  petition  according  to  the  eoonmoii 
law.  SnUth  v.  Riley,  3  Ky.  Opin.  497.  See  Abatement  and 
Rbvivob  in  Digests. 

REVOCABLE  TRUST. — ^A  revocable  trust  whieh  is  not 
revoked  is  valid.  Si.  Caikerine's  Cemetery  v.  Fidelity  Trust 
Co.,  152  Ky.  797,  154  S.  W.  29. 
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REVOCATION.^ — The  recalling,  or  withdrawing,  of  a  grant, 
e.  g.,  of  a  gift  by  will,  an  agency,  etc.  (2)  The  making  void  of 
a  deed,  will,  or  other  inistrument.    Cochran's  Law  Lexicon. 

REVOCATION  OF  AGENCY.— But  to  conBtitute  a  revo- 
oaition,  no  particular  act  is  required.  It  ds  only  neoessary  that 
it  be  nuadfe  dear  that  the  pariDfcdpal  baa  withdirawn  from  tbe 
agent  has  power.  An  ageuicy  m  effectually  revoked  wheni  the 
prinicipal  disposes  of  his  intereert  in  the  subject-matter  of  thie 
agency  by  asaignment,  contract  of  sale,  or  otherwise.  Fraeier 
V.  Cox,  125  S.  W.  148. 

The  same  character  of  notice  is  required)  to  infonn  thfei 
public  of  the  revocation  of  an  agency  aa  is  necessary  to  givo 
information  of  the  dissolutiooi  of  a  partnership.  A  distinctaoia 
is  made  as  to  the  chaTacter  of  the  notice  between;  persons  who 
dealt  with  the  agent  before  the  revocation  and  persons  dealing 
with  him  after  the  revocation.  Oragg  v.  Home  Ins.  Co.  of 
New  York,  139  Ky.  472,  107  S.  W.  321,  32  R.  988. 

REVOCATION  OF  CHARITY.— A  charity  oa»ce  executed 
can  not  be  revoked.  When  a  eharitable  institution  receives 
an  orphan!  to  care  for  and  educate  him,  with  the  avowaJb  thait 
iwthing  is  to  be  charged  therefor,  it  can  not,  after  discovering 
that  a  government  pension  has  been  granted*  to  the  oirphan^ 
or  that  he  is  the  owner  of  property,  revoke  its  gratuity  and 
collect  that  which  was  an  open  charity.  8i.  Joseph^s  Orphcm 
Asylum  v.  Wolpert,  80  Ky.  86,  3  R.  573. 

REVOCATION  OF  CHECK.— The  d'rawer  of  a  check  may 
revoke  it  at  any  time  before  its  presentation'  for  payment. 
Weimd's  Admr.  v.  State  Nat.  Bank,  112  Ky.  310,  65  S.  W. 
617,  «6  S.  W.  26,  23  R.  1517. 

The  death  of  the  drawer  operates  as  a  revK>cation  of  a 
cheek,  so  that  if  a  bank  pays  it  after  notice  of  that  fact,  it 
does  so  at  its  peril.    Id, 

REVOCATION  OF  DEED.— A  deed  may  be  revoked  by 
virtue  of  a  power  expressly  reserved  therein,  the  deed  itself 
being  notice  to  purchasers  and  creditors  of  the  rewrved 
power.  Bicketts  v.  Louisville,  St.  L.  <&  T.  B.  Co.,  91  Ky.  221, 
12  R.  863. 
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REVOCATION  OF  WILL,  LEGACY  OR  DEVISE.— A  mU 

may  be  pe^vobed  (a)  by  another  will;  (b)  by  burning  or  other 
act  dome  with  the  intention  of  revoking;  (c)  by  the  dispoei- 
tiom  of  th©  property  during  the  testalwr's  lifetime;  (d)  by 
marriage.    Cochran's  Law  Lexicon; 

*'No  will  or  codicil,  or  any  part  thereof,  shall,  be  revoked, 
unleBS  under  the  preeeding  section,  or  by  a  subsequent  will 
or  codicil,  or  by  some  writing  dfeelaring  an  initention  to 
revoke  the  same,  and  executed  in  the  manner  in  which  a  will 
is  required  to  be  executed,  or  by  the  testator,  or  some  person 
in:  his  p^reseiiiee,  and  by  his  direction,  cutting,  tearing,  bun^ 
ing,  obliterating,  caneelling  or  destroying  the  same,  or  thie 
signature  thereto,  with  the  intent  to  revoke."  Ey.  Stats., 
Sec.  4833. 

''Bevocation  is  am  act  of  the  mind';  it  consists  in  the  will 
end  purpose  to  destroy,  or  annul  the  operation  of  the  instru- 
ment This  will)  or  purpose  of  mind  must  be  made  known 
fcy  some  one  or  other  of  those  outward'  signs  or  symbols  of 
revocation  pointed  out  by  the  statute.  Any  one  of  these  signs 
or  symbols  performed  in*  the  slightest  mannier,  joined  with  the 
declaredi  intent,  or  settled  purpose  of  revoking  will  be  a  good 
i^evooation.  It  is  the  initention  that  must  govern.  The  ques- 
tion is,  has  hfe  revoked  or  not — revocavit  vd  notif  It  is  a 
question  of  fact  and  intention.  In  pursuing  the  enquiry,  the 
existence  of  onife  fact  may  be  inferred  from  the  proof  of  other 
facts."    Nevrell  Beauchamp's  Will,  4  T.  B.  Monroe,  363. 

There  may  be  an  implied  revocation  of  an  entire  will  or 
a  particular  legacy.  It  is  not  enough  that  the  testator  intended 
to  revoke  his  will-,  but  some  fact,  must  have  occurred  from 
which  an  alteration  or  revocaition'  will  result  by  intendment  of 
law,  and  there  may  be  such  a  revocation  contrary  to  the  inten- 
tion of  testator.  An  implied  revocation  is  a  doctrine  juris 
pasitivi,  and  facts,  not  oral  dteclarations  of  intention^  must 
determine  the  question.    Sneed  v.  Ewing,  5  J.  J.  M.  471. 

An  accidental  obliterating,  cancelling,  or  destroying  thto 
paper  of  a  will  may  not  amount  to  a  revocation  of  the  will. 
Newell  Bemchamp's  Witt,  4  T.  B.  Monroe,  363. 
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Thiei  iiDiteiiitioa'  of  a  testator  to  TCvake,  uncoupled  mth  a 
pefvokiDg  act,  does  sot  amomut  to  a  revocatioik.  Oains  v.  Oains, 
2  Mar.  191 ;  Sneed  v.  Etuing,  &  J.  J.  M.  472. 

It  requires  the  same  capacity  to  revoke  a  will  as  to  make 
xmd;  so,  where  a  competent  testator  makes  a  will,  and  the 
paper  is  afterwarda  dteotroyed  by  his  consenrtj  given  when  he 
had  become  nan  compos  fcy  drinking  or  otherwise,  the  devises 
are  not  destroyed;  the  will  may  be  established  in  a  oourt  of 
cbancery.    AlUson  v.  Allison,  7  Dana,  94. 

A  dievise,  or  some  clause  of  a  devise,  must  be  cancelled  or 
obliterated  to  render  the  cancellation  or  obliteration  a  revoca- 
tion. Overall  v.  Overall,  Litt.  Sel.  Cas.  502. 
.  Where  the  names  of  the  testator  and  of  the  subscribing 
witnesses  to  a  will  were  cut  therefrom  by  .testator's  ddrection, 
and  in  Ms  presence,  with  intenition  to  revoke  the  will,  there 
was  a  revocation,  under  Sec.  4833,  Ky.  Sftats.,  providing  thait 
a  will  may  be  revoked  by  destroying  the  signature  thereto 
'*with'  intent  to  revoke,"  and  as  the  will  was  not  re-exeeated, 
as  required  by  the  statute,  after  certain  additions  were  made 
tberedo,  neither  the  original  nor  the  new  will  is  valid. 
Sanders'  Admr,  v.  Babbitty  51  S.  W.  163,  21  R.  240. 

A  testator  may  by  'his  will  confer  upon  another  the  power- 
to  change  or  cancel  any  gift  or  devise  made  in  his  will.  The 
exercise  of  such-  a  power  of  appointment  is  not  a  revocation 
of  the  will  wttthiin  the  meaning  of  the  statute,  which  provides 
in  substance  that  a  will  oan  not  be  revoked  exoept  by  the 
testator  himself  in  his  lifetime.  Dudley  v.  Weinhart,  93  Ky. 
401,  14  R.  434. 

A  conveyance  of  land  in  1839  operated  as  a  revocation  of  a 
previous  devise  by  the  grantor  of  the  same  land.  Tanner  v. 
Van  Bibber,  2  Duv.  553. 

A  gift  or  other  disposation  of  property  previously  devised 
is  pro  tanto  a  revocation.    Floyd  v.  Floyd,  7  B.  M.  291. 

A  will  or  coddcdl  may  operate  as  a  revocation  of  an  incon- 
sistent dispoedtion  of  the  previousliy  devised  property.  Dep- 
pen's  Trustee  v.  Deppen,  132  Ky.  755,  117  S.  W.  352. 

Where  a  codicil  created-  a  void  remainder,  contained  no 
revocation  clause,  and'  it  did  not  appear  by  implication  that 
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tedUttor  intended  the  codicil  to  revoke  the  former  will,  the  will, 
cm  the  codicil  bein^  declared  inoperative,  remained  in  foroa 
V.  8.  Fidelity  &  Ouar.  Co.  v.  Douglas'  Trustee,  134  Ky.  374, 
120  S.  W.  328. 

In  order  to  establish  a  letter  as  a  testamenttetry  instramenib 
which  wmild  modify  or  supplant  a  wiU  it  is  necessary  to 
show  that  the  letter  was  written  subsequently  to  the  date  of 
the  will.  Thruston's  Admr.  v.  Prather,  77  S.  W.  354,  25 
R.  1137. 

Testator  executed  two  wills,  one  of  date  October  6,  1900, 
and  one  January  15,  1901.  On  the  25th  of  October,  1901, 
he  took  the  first  will  to  the  county  clerk  of  has  county,  who, 
together  with  his  deputy,  witnessed  the  signature  of  testator. 
At  his  dieath  both  wills  were  offered  for  probate.  Held',  his 
undertaking  to  have  the  paper  re-executed  by  having  his 
signature  attested  by  two  witnesses  was  a  substantial  comr 
pKance  with  statute.  PTool's  Exr.  v.  P'Pool,  121  Ky.  688, 
89  S.  W.  687,  28  R.  539. 

The  fraud,  if  any,  of  testator's  wife,  the  sole  d^e^visee  under 
his  will,  in  falsely  representing  that  his  desire  to  have  the 
will  destroyed  had  been  carried  out,  whereby  he  was  prevented 
from  destroying  the  will  or  executing  another,  did  not  operate 
to  revt>ke  the  will.  Trice  v.  Shipton,  113  Ky.  102,  67  S.  W.  377, 
23  R.  2392. 

The  caneellation  or  cutting  off  of  the  devises  in  a  will,  leav- 
ing testator's  signature  at  the  condlision,  accompanied'  with  the 
declaration  that  the  intention  was  to  annul  only  what  was  eto 
canceled,  the  residue  is  not  affected.    Brown's  Will,  1  B.  M.  57. 

Although  paH  of  a  will  be  cut  off,  yet  if  the  testator's 
fiome  be  left  signed  to  it,  witb  the  intention  that  what  so 
nemained  should  be  his  will,  it  is  so,  and  is  effectual  under  the 
statute  to  pass  land&  and  slaves.    Id, 

Neither  the  casual  Ibss  or  destruction  of  the  will,  without  the 
agtocy  or  knowledge  of  the  testator,  nor  his  subsequent  knowl- 
edge of  the  fact,  nor  h\a  failure  to  renew  the  will,  nor  all 
together,  constitute  a  statutory  revocation.  Steele  v.  Price, 
6  B.  M.  61. 


Digitized  by  VjOOQIC 


REVOCATION  OF      2990      REVOCATION  OF 

Aiiite-datisg  a  mil  held  do  revocation,  it  appearing  that 
the  testator's  imtentioa  was  to  confirm  and  not  to  revoke  it. 
Overall  v.  Overall,  Litt  Sel.  Cas.  501. 

Striking  Out  Name  of  Executor  and  Inserting  Another. 
After  the  publication  of  a  will,  the  name  of  one  executor  is 
erased  and  another  inserted,  and  no  publication  is  afterwards 
made.    Held,  no  revocation.    Wells  v.  Wells,  4  Mon,  154. 

A  will  must  be  revoked  by  the  act  of  the  testator,  or  by 
being  canceled  or  destrojred  by  his  direction  or  sanction.  8tede 
V.  Price,  5  B.  M.  '58. 

A  revocation  is  not  effected  by  cfaanginjg^  an  executor  or 
striking  out  a  dtevisee.    Wells  v.  Wellsy  4  T.  B.  Mon.  152. 

After  a  will  has  been  duly  puU&shed,  the  striking  out  by  the 
testator  of  one  or  more  dfevises  by  which  the  will  in  other 
respects  is  not  changed,  amounts  to  a  relocation  pro  ta/nto  only; 
it  does  not  affect  the  remainder  of  the  will.  Tudor  v.  Ttidor, 
17  R  M.  389. 

Striking  out  name  of  a  devisee  after  the  publication  of  the 
will  is  a  revocation  pro  taitto  only.    WeUs  v.  Wells,  4  Mon.  155. 

Eevocation  of  will  revokcEP  sM  codicils  appended  to  it,  and 
especially  all  eodicib  which  depend  upon  it  for  interpretation 
or  execution,  and  such  codicil  can  not  be  established  as  an 
independent  will.    Yotise  v.  Forman^  5  Bush,  348. 

The  signature  of  the  decedent  remained  appended  to  a  codicil 
written  on  the  margin  of  the  paper  from  which  decedent's  sig- 
nature had  been  cut  or  torn  off;  the  codicil  is  held  to  have  been 
revoked  by  the  cutting  or  tearing  off  the  signature '  from  the 
body  of  the  will.    Id. 

If  after  a  will  is  duly  made  a  second  will  is  written,  but 
not  duly  executed,  such  act  is  no  revocation  of  the  first;  nor 
is  the  act  of  tearing  the  will,  and  then  carefully  stitching  it 
together  and  preserving  it.    Breathitt  v.  Whitaker,  8  B.  M.  533. 

It  was  known  for  many  years  that  decedent  had  kept  a  holo- 
graphic will.  After  his  death  the  will  was  searched  for  bat 
could  not  be  found  for  several  months;  it  was  found  by  one 
interested  in  its  establishment  in  decedent's  desk,  with  the  signa- 
ture torn  off.  A  short  time  before  his  death  decedent  said  he 
wanted  to  change  his  will.     Those  interested  against  the  will 
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had  no  opportunity  of  getting  possession  of  it.  Held,  that  the 
cutting  or  tearing  off  the  signature  must  be  regarded  as  the 
act  of  decedent,  and  the  law  presumes  it  to  have  been  done  with 
the  intention  to  revoke.    Youse  v.  Fomum,  5  Bush,  339. 

A  devise,  or  some  clause  of  a  devise,  must  be  canceled  or 
obliterated  to  render  the  cancellation  or  obliteration  a  revoca- 
tion.   Overall  v.  Overall,  Litt.  Sel.  Cas.  502. 

Where  testator  does  an  act  of  cancellation  with  a  view  of 
having  his  will  immediately  changed,  where  the  act  of  cancella- 
tion and  reconstruction  are  intended  as  part  of  the  same  trans- 
action, and  the  reconstruction  is  not  perfected,  then  the  acts 
of  cancellation  are  also  to  be  disregarded  as  incomplete.  Youse 
V.  Farman,  5  Bush,  345. 

Testator,  after  executing  his  will,  by  which  he  appointed  his 
executor  trustee  for  his  daughters,  executed  a  paper  placing 
certain  property  in  the  hands  of  H.,  directing  him  to  pay  the 
interest  annually  to  testator's  daughters  until  a  certain  time, 
and  then  to  pay  the  principal  to  them,  and  in  concluding  the 
paper  said :  '*I  want  it  fully  understood  that  this  is  not  my  will, 
but  a  power  of  attorney  for  a  particular  purpose,  and  if  I 
should  die  I  desire  that  this  power  should  remain  in  full  force ; 
the  said  attorney  to  act  on  the  matters  conferred  on  him  inde- 
pendent of  my  executor  in  my  will."  Held,  that  this  paper 
revoked  the  will  as  to  the  property  embraced  therein.  (Judg- 
ment, 49  S.  W.  1065,  20  R.  1732,  reversed  on  rehearing.)  Offutt 
V.  Divine's  Exr,,  53  S.  W.  816. 

Revocation  of  Will  by  Marriage.  ''Every  will  made  by  a 
man  or  woman  shall  be  revoked  by  his  or  her  marriage,  except 
a  will  made  in  exercise  of  a  power  of  appointment  when  the 
estate  thereby  appointed  would  not,  in  default  of  such  appoint- 
ment, pass  to  his  or  her  heir,  personal  representative,  or  next 
of  kin."    Ky.  Stats.,  Sec.  4832. 

Marriage  revokes  a  will  previously  made  by  the  husband, 
although  there  be  an  ante-nuptial  contract  fixing  the  rights  of 
each  party  in  the  property  of  the  other.  Rasam  v.  ConneUy, 
93  Ky.  63,  14  R.  73. 

The  will  of  a  testator  was  revoked  by  hh  subsequent  mar- 
oriage,  although  at  the  time  of  the  execution  of  the  will  he  also 
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executed  an  ante-nuptial  contract  givipg  to  his  wife  certain 
property,  and  expressed  in  his  will  the  desire  that  the  contract 
phoold  be  carried  out.  The  effect  of  the  mar^age  upon  the 
will  was  the  same  as  if  there  had  been  no  contract.  Stewart  v. 
PoweU,  90  Ky.  511,  12  R.  448. 

The  marriage  of  a  woman  does  not  revoke  a  will  previously 
made  by  her,  where  the  will  was  made  with  the  consent  of  the 
intended  husband,  an(|  he  subsequently  by  an  ante^nuptial  con- 
tract relinquished  all  interest  in  the  estate,  and  agreed  that 
she  should  hold  it  to  her  separate  use,  and  have  the  power  to 
dispose  of  it  by  will.  M  the  reason  for  the  statute  (Gen.  Stats., 
Chap.  113,  Sec.  9)  does  not  exist  in  such  case,  it  does  not  apply. 
Stewcurt  v.  Mulholland,  88  Ky.  38,  10  E.  824. 

A  will  made  by  a  woman  two  days  before  her  marriage,  pur- 
suant to  an  ante-nuptial  contract,  reserving  to  her  the  right 
of  testamentary  disposition,  and  delivered  to  a  third  party  on 
the  day  of  the  marriage  for  safe  keeping,  with  the  husband's 
consent,  is  not  revoked  by  her  marriage,  though  the  written 
contract  was  not  executed  until  the  day  of  the  marriage;  as 
the  execution  of  the  will  and  the  contract  is  virtually  one 
transaction.    Id. 

REWARD.-i-An  agreememt  to  pay  a  deputy  sheriff  of  a 
county  wherein  a  murder  takes  place,  a  reward  for  investigating 
the  crime,  arresting  and  convicting  the  murderer,  is  against 
public  policy  and  void.  Mason,  Jr.,  v.  MamrUng,  150  Ky.  805, 
150  S.  W.  1020. 

A  town  marshal  whose  duty  it  is  to  make  arrests  can  not 
recover  a  reward  offered  for  the  arrest  of  persons  accused  of 
cripe.    Biley  v.  Grace,  33  S.  W.  207,  17  R.  1007. 

Where  a  reward  was  offered  by  S.  for  the  arrest  ^nd  delivery 
of  M.  "to  the  jailer  of  Whitley  County,"  the  arrest  and  delivery 
of  M.  to  the  jailer  of  Bell  County  did  not  entitle  the  person 
making  the  arrest  to  the  reward,  although  the  courts  of  Bell 
Coi^nty  alone  had  jurisdiction  of  the  offense  with  which  he  was 
charged.    Partin  v.  Snider,  8  R.  616. 

Rewards  offered  for  the  apprehension  and  conviction  of  crim- 
inals are  required  to  be  paid,  although  there  was  no  conviction, 
Hie  conviction  having  been  prevented  by  a  disn^isaal  of  ^ 
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indictment  at  the  instance  and  request  of  attorneys  employed 
to  prosecute  by  the  party  who  offered  the  reward.  L.  &  N.  R, 
Co.  V.  Goodnighf,  10  Bush,  553. 

When  the  governor  oflScially  signs  a  proclamation  offering  a 
reward  for  the  apprehension,  etc.,  of  a  fugitive  from  justice, 
and  it  is  entered  on  the  executive  journal,  the  offer  is  com- 
plete without  further  publication.  Auditor  v.  Ballard,  9  Bush, 
573. 

If  before  the  offer  is  withdrawn  an  individual  performs  the 
service  for  which  the  reward  was  offered,  it  is  the  ordinary 
case  of  labor  performed  on  request,  and  the  contract  to  pay 
the  stipulated  compensation  becomes  enforcible.     Id. 

If  a  fugitive  criminal,  for  whose  arrest  the  governor  has 
offered  a  reward,  is  arrested  by  one  and  the  reward  is  received 
by  another,  an  action  is  maintainable  by  the  person  who  made 
the  arrest  for  the  recovery  of  the  reward  so  received.  Stephens 
V.  Brooks,  2  Bush,  137. 

An  officer  whose  official  duty  it  is  to  make  arrests  can  not 
claim  a  reward  offered  by  the  State  for  the  capture  of  a  crim- 
inal.   Smitha  V.  Gentry,  45  S.  W.  515,  20  R.  171,  42  L.  R.  A.  302. 

To  entitle  one  to  a  reward  offered  for  the  **  arrest  and  con- 
viction'' of  an  ** unknown"  offender  there  must  be  a  final  con- 
viction, and  therefore  the  fact  that  an  appeal  is  pending  from 
a  judgment  of  conviction  is  sufficient  to  defeat  a  claim  for  the 
reward.  Stone  v.  Wickliffe,  106  Ky.  252,  50  S.  W.  44,  20 
R.  1806. 

To  entitle  one  to  a  reward  offered  for  the  arrest  and  con- 
viction of  an  offender  it  is  not  necessary  that  he  should  per- 
sonally and  alone  make  the  arrest,  he  being  entitled  to  the 
assistance  of  the  arresting  officers  of  the  county.    Id. 

Plaintiff  is  entitled  to  a  reward  offered  by  the  governor  for 
the  arrest  of  a  fugitive  and  his  delivery  to  the  jailer,  though 
in  making  the  arrest  he  wounded  the  fugitive  so  that  he  died 
before  he  could  be  delivered  to  the  jailer.  Mosley  v.  Stone, 
108  Ky.  492,  56  S.  W.  965,  22  R.  173. 

A  private  citizeti  can  not  recover,  in  an  action  against  a 
surety  on  a  bail  bond,  a  reward  offered  by  the  surety  for  the 
arrest  of  the  defendant  in  the  bond,  unless  the  surety  by  an 
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endorsement  upon  a  certified  copy  of  the  bail  bond  signed  by 
him  directed  the  arrest  to  be  made  by  such  person,  as  provided 
by  Criminal  Code,  Sec.  87.  Moore  v.  Peace,  97  S.  W.  762,  30 
R.  193. 

One  who  arrests  a  person  for  whose  arrest  and  delivery  in  a 
certain  jail  the  governor  has  offered  a  reward,  and  who  receives 
from  the  jailer  a  receipt  for  the  prisoner,  is  entitled  to  a  cer- 
tificate of  the  Circuit  Court  to  his  claim  upon  the  presentation 
of  the  jailer's  receipt;  and  the  fact  that  other  persons,  con- 
ceiving that  the  arrest  was  not  properly  made,  made  a  futile 
attempt  to  take  the  prisoner  from  him  and  accompanied  him  to 
the  jail  with  the  prisoner,  does  not  aflfect  his  right  to  the  cer- 
tificate.   Johnson  v.  Com.,  76  S.  W.  832,  25  R.  986. 

REX  NON  POTEST  PECCARE.— The  king  can  do  no 
wrong.    Cochran's  Law  Lexicon. 

REX  NUNQUAM  MORITUR.— The  king  never  dies;  i.  e., 
the  crown  never  falls  vacant.    Cochran's  Law  Lexicon. 

RIBS — SIDES.— AUegaitions  of  plaintiff's  petition  that  by  a 
fall  she  was  seriously  and  permanently  injured  in  and  about 
her  back,  ribs,  sides,  foot,  ankle,  legs,  and  other  parts  of  her 
body,  are  broad  enough  to  admit  proof  to  the  effect  that  two 
of  her  ribs  were  fractured  and  that  by  reason  of  this  injury 
the  pleura  became  inflamed  and  pleurisy  set  up,  as  the  injury 
to  the  pleura  was  the  result  of  the  injury  to  the  ribs  and  sides. 
L.  <&  N.  R.  Co.  V.  Lee,  140  Ky.  91,  130  S.  W.  813. 

RIDE  THE  ENGINE.— Where  a  wrecking  crew,  bound  for  a 
wreck  two  and  one-half  miles  distant,  is  composed  of  twenty- 
five  or  thirty  men,  and  it  is  necessary  for  some  of  them  to 
find  places  on  the  engine  elsewhere  than  in  the  cab,  an  order 
by  the  foreman  in  charge  to  '*ride  the  engine"  authorizes  one 
of  their  number  to  make  a  choice  between  riding  alone  on  the 
cross-beam  of  the  pilot  or  riding  with  others  on  the  coal  on 
the  tender,  also  a  position  of  danger,  and  therefore  to  take  a 
position  on  the  cross-beam,  unless  such  position  was  so  obviously 
dangerous  that  an  ordinarily  prudent  person  would  have  refused 
to  take  it.    I.  C.  R.  Co.  v.  Carter,  154  Ky.  373,  157  S.  W.  719. 


Digitized  by  VjOOQIC 


RIENS  PER  DE,       2995     RIGHT  OF  ENTRY 

RIEN8  PER  DESCENT  PRETER.— To  plea  of  ''riens  per 
descent  preter/'  replication  that  estate  had  descended  to  the 
defendant  which  he  should  have  applied  to  the  payment  of 
plaintiff's  demand,  is  good.    Bishop  v.  Hamilton,  4  J.  J.  M.  548. 

RIGHT. — Id  a  prosecntion  of  the  president  of  an  insolvent 
corporation  for  embezzlement  in  the  declaration  and  receipt 
of  dividends  alleged  to  have  been  appropriated  by  him  fraudu- 
lently and  without  right,  failure  of  the  court  to  define  the 
limitations  of  the  term  "right"  and  the  meaning  of  ** fraudu- 
lent" was  error.  Taylor  v.  Com.,  119  Ky.  731,  75  S.  W.  244, 
25  R.  374. 

A  railroad  company  established  a  station  and  appointed  an 
agent  upon  condition  that  he  was  to  be  paid  by  parties  inter- 
ested in  having  the  station ;  any  of  the  parties  having  the  right 
to  terminate  the  agency  at  will.  The  business  of  the  station 
iiiereasing,  the  parties  who  had  procured  its  location  united 
^th  the  agent  in  asking  for  an  increase  of  salary.  The  com- 
ply promised  to  do  what  was  ** right,"  and  continued  to 
^ceive  the  benefits  of  the  agent's  services.  Held,  that  the  parties 
^^^g  failed  to  do  what  was  *' right,"  the  law  will  determine 
^^-cnatter  for  them.    C.  0.  &  8.  W.  B,  Co.  v.  Park,  8  R.  428. 


■GHT  HEIRS. — ^Where  a  life  estate  is  devised  to  a  married 

^c^-armzm.  mn  and  her  husband  by  a  second  marriage,  with  remainder 

**t^:>       'toe  right  heirs"  of  said  life  tenants,  on  their  death  without 

is^^^"-^^:,  and  after  the  termination  of  the  life  estate,  suit  is  brought 

by      "tine  collateral  heirs  of  the  husband  to  recover  the  land  or  a 

p*-*-~^      thereof,  the  collateral  heirs  of  the  wife  should  be  joined 

88     X^^laintiffs.    Brent  v.  Long,  99  Ky.  245,  35  S.  W.  640,  18 

^     X_S7. 

^^■CHT  OF  COMMON.— A  grant  of  right  of  common  djoee 

^^^      ^necessarily  divest  the  grantor  of  the  right  of  ferry,  nor 

^>^^     the  fee  pass  by  a  mere  grant  of  common.    Grant  of  com- 

^^ix     divests  the  grantor  of  no  right  which  is  not  essential  to 

^^   bright  of  common.    Newport  v.  Taylor,  6  J.  J.  M.  141. 

HiCHT  OF  ENTRY.— UndCT  the  law  of  this  State  landb  in 
•S^^Tse  possession  may  be  disposed  of  by  will.    By  the  com- 
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men  law  a  mere  right  of  entry  could  not  be  devised,  but  by 
our  statute  any  right  or  interest  in  real  estate,  that  the  testator 
may  be  entitled  to,  at  the  time  of  his  death,  which  would  other- 
wise descend  to  his  heirs,  may  be  disposed  of  by  will.  Preston 
V.  WooUy,  &  Ky.  Opin.  511. 

RIGHT  OF  PROPERTY.— ''Trials  by  juries  wimmoned  by 
sheriflfs  or  other  oflScers,  of  the  right  of  property  taken  by  them 
under  execution  or  distress  warrant,  are  abolished."  Civil  Code, 
Sec.  659. 

The  right  to  a  seat  in  the  national  organization  of  the 
•Women's  Relief  Corps  is  not  a  right  of  property,  and  a  mem- 
ber who  is  entitled  to  a  seat  in  that  body  can  not  compel  the 
officers  of  that  society  by  mandatory  injunction  to  permit  her 
to  take  her  seat.    Clark  v.  Wallace,  45  S.  W.  504,  20  R.  154. 

Possession  and  the  right  of  property  are  different,  not  synony- 
mous.    Withers  v.  Thompson,  4  T.  B.  Mon.  331. 

''Possession  is  favored  in  law.  The  possession  of  things  per- 
sonal or  real,  ripens  by  length  of  time  into  a  perfect  and  inde- 
feasible title.  The  lowest  and  most  imperfect  claim  to  land, 
by  mere  naked  possession  or  actual  occupation,  without  'any 
shadow  or  pretence  of  right,'  may  be  ripened  by  continuance; 
into  apparent  right  of  possession;  next  into  an  actual  right  of 
possession,  and  lastly,  into  a  complete  title,  comprehending  the 
jtis  duplicatum,  droit  droit,  or  double  right  of  seisin,  and  right 
of  property  combined.  In  equity,  length  of  possession  is  equally 
favored  and  protected."  Barbour  v.  Whitlock,  4  T.  B.  Mon.  196. 
See,  also,  Property;  Real  Property;  PbrsonaLi  Property. 

RIGHT  OF  WAY. — ^A  grant  of  a  right  of  way  over  one's 
premises  will  be  understood  to  be  a  general  way  for  all  pur- 
poses, and  where  a  right  of  way  is  granted  or  reserved  without 
limit  of  use,  it  may  be  used  for  any  purpose  to  which  the  land 
accommodated  by  the  way  may  naturally  and  reasonably  be 
devoted.    Oayle  v.  Bigg,  85  S.  W.  1172,  27  R.  618. 

For  note  on  right  of  way  as  between  street  car  and  vehicle 
at  points  where  streets  bisect  or  intersect,  see  49  L.  R.  A.  (N.S.) 
505.    See  Easbmekts. 
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RIGHT  OF  WAY.— Railroad.  ''RigHts  of  waj  ftrt«  railroad 
purposes  secured  by  condemnation,  are  easements  mereily,  and 
except  for  the  easement  the  title  remains  in  the  land  owner." 
Dickerson  v.  Ooocey,  154  ty.  687,  159  S.  W.  539. 

"There  is  necessarily  a  distinction  between  a  railroad  right 
of  way  and  the  property  of  a  private  person  as  to  the  pre- 
sumption of  a  grant.  A  private  person  holds  his  land  for  his 
private  purposes ;  the  railroad  holds  its  right  of  way  for  puWic 
purposes.  "When  a-  railroad  has  taken  a  right  of  way  either 
by  condemnation  or  by  purchase,  on  the  ground  that  it  is  a 
necessity  fol*  the  business  of  the  road,  it  is  not  presumed  that 
it  has  granted  to  others  property  that  was  required  fol-  public 
purposes.  It  is  a  matter  of  common  knowledge  that  in  this 
country  persons  walk  over  and  along  railroad  tracks  at  many 
points,  and  that  the  railroads  permit  this  so  long  as  it  does 
not  interfere  with  their  business.  But  this  merely  petmissiire 
use  of  their  rights  of  way  and  tracks  gives  such  persons  no 
legal  right  to  a  passway  over  them."  L.  &  N,  R,  Co.  v.  Hagaif^, 
141  Ky.  20,  131  S.  W.  1018,  35  L.  R.  A.  (N.S.)  189;  Brovm  v. 
L.  &  N.  R.  Co.,  97  Ky.,  236;  Thornton  v.  L.  &  N.  R.  Co.,  39 
S.  W.  694;  C.  &  0.  Ry,  Co.  v.  Perkins,  47  S.  W.  259;  L.  &  N. 
R.  Co.  V.  ChUders  <&  Only,  155  Ky.  652,  160  S.  W.  260. 

A  grant  of  a  right  of  way  to  a  railroad  over  a  particular 
tract  of  land  necessarily  excludes  its  use  for  any  other  purpose. 
By  such  a  grant  the  owner  parts  with  all  beneficial  interest  in 
the  property.  All  that  can  possibly  remain  in  him  is  the  bare 
expectancy,  contingent  on  the  abandonment  of  the  right  of  way 
by  the  railroad  company.  That  expectancy  has  no  substantial 
value.  For  that  reason  it  has  never  been  customary  or  regarded 
as  necessary  for  the  owner  to  give  in  such  land  for  assessment 
or  to  pay  taxes  thereon.  Ford  v.  Com.,  156  Ky.  428,  160  S. 
V.  1080. 

An  indictment  charging  that  a  nuisance  was  maintained 
where  a  public  road  crosses  the  railroad  tracks  suflBciently  shows 
the  nuisance  was  within  the  railroad's  right  of  way.  L.  &  N. 
B.  Co.  V.  Cam.,  149  Ky.  459,  149  S.  W.  896. 

A  deed  conveying  to  a  railroad  company  a  ''right  of  way 
for  railroad  purposes,  as  now  established  over  the  land,"  vests 
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title  in  the  railroad  company,  in  so  mnch  of  the  land,  as  was 
at  the  date  of  the  deed,  occupied  by  the  tracks,  and  switches 
of  the  railroad  company,  and  by  the  buildings  owned  and  used 
by  the  railroad  company,  in  connection  with  the  operation  of 
the  railroad,  and  for  the  conduct  of  its  business.  7.  C.  R.  Co.  v. 
Ta/ylor,  164  Ky.  150,  175  S.  W.  26. 

The  right  of  way  of  a  railroad  is  the  grounds  owned  and 
used  by  a  railroad  company  for  the  purposes  of  operating  the 
railroad,  and  over  which  the  railroad  track  or  tracks  are  con- 
structed, and  the  necessary  buildings  used  for  railroad  pur- 
poses are  situated.  Depots,  station  buildings,  car  sheds,  shops, 
end  other  structures  used  in  connection  with  the  operation  of 
the  railroad,  are  as  much  a  part  of  the  necessary  things  for  the 
operation  of  the  road  as  the  tracks,  and  rails,  and  ties  upon 
the  tracks,  and  there  is  no  reason  why  the  grounds  occupied 
by  such  buildings  should  not  be  the  railroad's  right  of  wiay,  as 
well  as  its  road  bed.  7.  C.  R.  Co.  v.  Taylor,  164  Ky.  150,  175 
S.  W.  26. 

A  deed  to  a  railroad  company,  although  styled  a  ''deed  of 
right  of  way,"  is  construed  as  passing  the  absolute  title,  the 
deed  as  an  entirety  showing  that  such  was  the  grantor's  inten- 
tion.   BaUcwd  V.  L.  <&  N.  R.  Co.,  9  R.  523. 

RIGHT  OR  AUTHORITY.— In  an'  action  by  an  abutting 
owner  against  one  for  entering  upon  and  removing  ground 
from  a  public  alley,  the  statement  that  such  entry  was  without 
"right  or  authority,"  is  insufficient  without  a  further  allega- 
tion that  defendant  did  so  without  the  consent  of  the  city. 
Jones,  Admr.,  v.  Atkins,  7  Ky.  Opin.  415. 

RIGHT  TO  BE. — ^A  foreign  corporation,  organized  meft^y 
to  hold  stock  of  another  corporation,  so  long  as  it  never  acquired 
any  property  or  engaged  in  any  business,  was  not  taxable;  its 
''right  to  be"  a  corporation  being  of  no  taxable  value.  Com. 
V.  Ledmm,  127  Ky.  603,  106  S.  W.  247,  32  R.  452. 

RIGHT,  TITLE  AND  INTEREST.— ''I  hereby  give  and 
devise  all  my  right,  title,  and  interest  in  the  Grahampton  Cotton 
Factory  and  Mills  and  in  all  the  lands,  tenements,  and  property 
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in  and  about  Grahampton  belonging  to  the  firm  of  ...  in 
trust,"  etc.  This  devise  included  all  testator's  interest  in  the 
profits  of  the  firm  which  had  been  invested  in  machinery,  mer- 
chandise, etc.    Clark  v.  Anderson,  13  Bush,  111. 

RIGHT  TO  CROSS  SAID  TRACKS.— The  court  propwly 
refused  to  give  an  instruction  in  such  case  **that  the  defendant 
did  not  have  the  exclusive  right  to  the  use  of  that  part  of  the 
highway  covered  by  its  tracks  at  the  point  where  the  injury 
occurred,  and  that  the  plaintiflf  had  a  right  to  cross  said  tracks," 
as  such  instruction  would  seem  to  indicate  that  plaintiff  had 
a  right  to  cross  the  tracks  at  the  time  of  the  accident.  Cornelius 
V.  South  Cov.  *  Cin.  St.  By.  Co.,  93  S.  W.  643,  29  R.  505. 

RIGHT  TO  JURY  TRIAL.— See  Jury  Trial. 

RIGHT  TO  TAKE  CUTTING  STONE.— The  right  to  take 
cutting  stone  from  a  tract  of  land  necessarily  carries  with  it 
such  reasonable  use  of  the  surface  over  the  stone  as  ia  necessary 
to  make  the  right  available.  Bedford-Bowling  Oreen  Stone  Co. 
V.  Oman,  116  Ky.  369,  73  S.  W.  1038,  24  R.  2274. 

RIGHT  TO  USE  WATER.— A  prescriptive  right  to  use 
water  from  a  well  carries  with  it  the  right  to  pass  through  and 
over  the  well  lot  to  get  the  water.  McPherson  v.  Thontpson, 
89  S  W.  195,  28  R.  266. 

RIGHTS  AND  PRIVILEGES.--A  clause  in  a  charter  that 
the  company,  **in  matters  not  expressed  in  the  charter  shall 
have  the  rights  and  privileges  granted  to  the  most  favored 
turnpike  companies,*'  will  not  be  construed  as  conferring  or 
implying  power  to  compel  a  stockholder  to  consent  that  the  cor- 
poration of  which  he  is  a  member  shall  be  united  with  another. 
The  charter  will  not  be  construed  as  affecting  rights  that  are 
fundamental.  Botts  v.  SimpsonvUle  &  Buck  Creek  T.  P.  Co., 
88  Ky.  54,  10  R.  669. 

RIGHTS,  PRIVILEGES  AND  POWERS.— To  entitle  a  pur- 
chaser  or  successor  to  benefit  of  an  immunity  from  taxation 
granted  to  the  vendor  or  predecessor,  the  intention  of  the  Legis- 
lature to   continue   the  privilege   must  be  clear  and  express. 
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Relinquishment  of  the  taxing  power  of  a  State  is  never  pre- 
sumed. Act  of  April  4,  1882,  incorporating  a  railroad  company 
and  clothing  it  *'with  all  the  rights,  privileges  and  powers" 
embraced  in  the  charter  of  another  railroad  company  named, 
does  not  confer  upon  it  the  immunity  from  taxatiofi  which 
was  granted  to  such  other  company  by  its  charter.  Nashville, 
etc,  Ry.  Co.  v.  Com.,  91  Ky.  162,  30  S.  W.  200,  17  R.  28. 

RIGHTS  AND  REMEDIES.— When  the  chancellor  undtei^ 
takes  to  supply  a  remedy,  because  the  law  has  none,  he  should 
give  one  commensurate  with  the  exigencies  of  the  case.  When 
the  chancellor  finds  a  party  with  a  legal  right,  but  without  a 
remedy  to  enforce  it,  he  should  furnish  an  adequate  remedy. 
PrcUher  v.  Davis,  13  Bush,  372. 

Hence  it  is  that  we  are  told,  that  it  is  a  general  and  indis- 
putable rule,  that,  "where  there  is  a  legal  right,  there  is  also 
a  legal  remedy,  by  suit  or  action  at  law,  whenever  that  right  is 
invaded,"  and  that  ''the  want  of  right  and  the  want  of  remedy 
is  the  same  thing.'*  1  Bl.  Com.  23;  1  Bac.  Ab.  title,  Action  in 
General,  letter  B.    Lapsley  v.  Brashears,  4  Litt.  59. 

The  first  subdivision  of  the  schedule  of  the  Constitution  of 
1891,  continuing  as  valid  all  rights,  actions,  etc.,  not  incon- 
sistent therewith,  was  intended  to  and  does  continue  as  valid 
the  right  already  accrued  to  a  defendant  of  pleading  the  bar 
of  a  statute  of  limitation  as  a  defense  to  an  action.  Lawrence 
v.  CiUj  of  Louisville,  96  Ky.  595,  16  R.  672 

RIOT. — There  being  no  statute  defining  or  dtesenibing  a  riot, 
the  eommon  law  must  be  looked  to  for  a  definition,  according  to 
which  a  riot  is  a  tumultioua  disturbance  of  the  peace  by  three 
persons  or  more  assembling  together  of  their  own  authority  with 
an  intent  mutually  to  assist  each  other  against  any  who  shall 
oppose  them  in  the  execution  of  some  enterprise  of  a  private 
nature,  and  afterward  actually  executing  it  in  a  violent  and 
turbulent  manner,  to  the  terror  of  the  people,  whether  the  act 
intended  were  of  itself  lawful  or  unlawful;  and  hence  where 
a  body  of  one  hundred  or  more  men,  armed  and  disguised, 
unlawfully  confederated  and  banded  together  for  the  purpose 
of  destroying  property  of  an  individual,  and  in  pursuance  of 
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the  unlawful  conspiracy  burned  it,  and  at  the  same  time  intimi- 
dated and  terrorized  the  inhabitants  and  civil  authorities,  the 
fire  which  burned  the  property  was  caused  by  a  riot.  Spring 
Garden  Ins.  Co.  v.  Imperii  Tobacco  Co.,  132  Ky.  7,  116  S.  W. 
234,  20  L.  R.  A.  (N.S.)  277,  136  Am.  St.  Rep.  164. 

When  city  liable  for  damage  done  by  riot,  mob  or  tumultuous 
assemblage.    Ky.  Stats.,  Sec.  8. 

An  assemblage  of  1,000  people  in  the  main  street  of  a  city, 
obstructing  the  use  of  the  street  and  discharging  bombs,  sky- 
rockets, and  other  missiles  loaded  with  powerful  explosives,  at 
private  property,  endangering  life  and  preventing  the  use  of 
the  street  for  purposes  of  business,  is  a  ''riotous  or  tumultuous 
assemblage  of  people,''  within  Ky.  Stats.,  Sec.  8,  making  any 
city  liable  for  injury  to  property  by  such  an  assemblage  of 
people,  where  the  city  had  notice  of  the  danger  and  the  ability 
to  prevent  the  danger;  and  this  is  true,  though  the  persons 
composing  the  assemblage  were  celebrating  Christmas,  and  were 
not  bent  on  evil.  City  of  MadisonvUle  v.  Bishop,  113*  Ky.  106, 
67  S.  W.  269,  23  R.  2363,  57  L.  R.  A.  130. 

To  authorize  a  recovery  under  Sec.  5,  Chap.  1,  Gen.  Stats., 
for  injury  to  property  **by  any  riotous  or  tumultuous  assem- 
blage of  people,"  the  petition  must  show  that  the  notice  to  the 
city  authorities,  which  is  made  by  the  statute  a  condition  prece- 
dent to  the  right  of  action,  was  given  in  such  a  manner  as  to 
require  the  authorities  to  act  for  the  prevention  of  the  injury ; 
and  plaintiff  must  also  allege  that  he  had  not  failed  to  do  what 
he  reasonably  could  toward  preventing  the  tumult.  City  of 
Henderson  v.  Pargny,  15  R.  745. 

Even  if  a  crowd  engaged  in  ** ratifying''  the  result  of  an 
election  is  to  be  regarded  as  a  *' riotous  or  tumultuous  assem- 
blage" of  people  within  the  meaning  of  the  statute,  a  merchant 
who  sold  the  crowd  the  fireworks  up  to  the  time  of  the  injury, 
and  which  resulted  in  the  injury  complained  of,  must  be 
regarded  as  contributing  to  the  injury  and  can  not  recover.    Id. 

A  United  States  marshal  has  the  same  power  in  making  an 
arrest  as  the  sheriff  under  the  State  statute,  but  neither  has 
power  to  burn  a  house  in  which  the  person  sought  to  be  arrested 
is  concealed  and  he  and  his  friends  resist  with  arms  the  entry 
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of  the  oflScer  or  his  posse  into  the  house.  American  Central 
Insurance  Co.  v.  Steams  Lumber  Co.,  145  Ky.  255,  140  S.  W. 
148,  36  L.  B.  A.  (N.S.)  566. 

Where  a  house  is  burned  under  such  circumstances  by  order 
of  the  marshal  the  burning  is  unlawfully  done,  but  it  is  not 
the  result  of  a  riot,  and  an  insurance  company  in  which  there 
is  a  policy  on  the  house  is  not  released  from  liability  under  a 
clause  of  the  policy  exempting  it  from  liability  when  the  loss 
is  caused  directly  or  indirectly  by  riot  or  by  order  of  any  civil 
authority.    Id. 

RIP  VAN  WINKLE  SLEEP.— ''He  hss  never,  so  far  as  the 
record  shows,  been  in  possession  of  the  land;  and  now,  after 
the  State  has  granted  it  to  others,  and  they  have  paid  for  it, 
and  are  in  possession  of  it,  and  have  likely  improved  it,  more 
or  less,  he  springs  up,  as  if  from  a  Rip  Van  Winkle  sleep,  and 
asserts  claim  to  it.''    Bryant  v.  Wood,  90  Ky.  535. 

RIPARIAN  OWNERS.— (>n«e  who  owns  no  land  on  a  sbneam 
except  an  acre  bought  for  the  purpose  of  a  pumping  station  is 
not  a  riparian  owner.  Bank  of  Hopkinsville  v.  Western  Ky. 
Asylum,  108  Ky.  357,  56  S.  W.  525,  21  R.  1820. 

Each  proprietor  of  land  through  which  water  flows  may  use 
all  of  it,  if  necessary,  for  natural  and  domestic  purposes,  but 
he  is  limited  in  regard  to  other  purposes  to  a  reasonable  and 
proportionate  use,  which  must  not  be  such  as  to  exclude  others 
equally  entitled  to  benefit  with  himself.  Anderson  v.  Cin.  Sovih- 
em  By.  86  Ky.  44,  9  R.  308. 

The  general  rule  is  that  a  conveyance  of  land  described  as 
running  with  the  meanders  of  a  non-navigable  stream  (and  in 
this  State  all  rivers  are  non-navigable  so  far  as  the  doctrine  of 
riparian  ownership  is  concerned)  carries  title  to  the  middle 
or  thread  of  the  stream,  unless  there  be  something  in  the 
grant  to  indicate  a  contrary  intention.  Robinson  v.  WeUs,  142 
Ky.  400,  135  S.  W.  317. 

RIPARIAN  RIGHTS.— A  littoral  proprietor,  like  a  riparian 
proprietor,  has  the  right  to  the  water  frontage  belonging  by 
nature  to  his  land,  although  the  only  practical  advantage  of  it 
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may  consist  in  the  access  thereby  tifforded  him  to  the  water  for 
the  purpose  of  using  the  right  of  navigation.  This  right  is  his 
only,  and  exists  by  virtue  and  in  respect  of  riparian  proprietor- 
ship.   NugerU  v.  MaOory,  145  Ky.  824,  141  S.  W.  850. 

The  mere  straightening  of  a  natural  water  course,  under  a 
proceeding  of  the  County  Court,  and  the  control  of  it  by  the 
Drainage  Commissioners  for  the  purpose  of  keeping  it  in  repair, 
and  free  from  obstructions,  does  not  deprive  the  holders  of  the 
lands,  through  which  it  runs  or  upon  whose  lands  it  borders, 
from  the  riparian  right  to  the  reasonable  use  of  its  waters 
for  watering  stock,  where  the  process  of  straightening  of  the 
stream  does  not  disconnect  it  from  the  lands.  Kraver  v.  Smith, 
164  Ky.  674. 

To  use  water  from  a  stream,  for  the  purposes  of  stock  water 
upon  the  premises  of  the  holder  of  the  land  has  always  been 
held  to  be  a  riparian  right.  The  mere  straightening  of  the 
stream  or  cleaning  it  out  in  order  to  facilitate  the  flow  of  the 
water,  without  separating  it  from  the  lands  of  the  appellees, 
would  not  take  away  from  them  their  riparian  rights.  Kraver 
V.  Smith,  164  Ky.  674. 

The  absolute  rights  of  persons  in  the  use  of  a  navigable 
stream  for  the  purposes  of  navigation  extend  alone  to  the  bed 
of  the  stream  and  not  to  the  appropriation  of  the  soil,  trees, 
and  vegetation  on  its  banks,  either  permanently  or  temporarily 
to  their  use,  and  such  an  appropriation  is  a  taking  of  private 
property  within  the  meaning  of  the  law,  and  can  not  be  done 
either  by  the  public  or  an  individual  without  compensation  to 
the  owner.    Smith  v.  Atkins,  60  S.  W.  930,  22  B.  1619. 

In  those  jurisdictions,  including  Kentucky,  which  have 
adopted  the  common  law  rule  that  carries  the  title  of  riparian 
owners  to  the  middle  thread  of  the  stream,  an  island,  separately 
granted  by  the  Commonwealth,  and  without  any  right  or  con- 
flicting claim  shown  by  the  owner  of  the  mainland,  has  all  the 
riparian  rights  that  attach  to  a  mainland.  Wilson  v.  Watson, 
144  Ky.  352,  138  S.  W.  283,  35  L.  R.  A.  (N.S.)  227.  (With- 
drawing in  p«rt  opinion  in  141  Ky.  324,  132  S.  W.  563.) 

RISK. — See  At  the  Company's  Risk. 
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RISKS. — ^Au  iDetruction  to  the  effect  that  the  plaintiff  as 
brakeman  on  defendant's  train  undertook  to  run  all  '^rigks, 
damages,  and  hazards"  incident  to  his  employment,  without 
the  insertion  of  the  word  ** ordinary"  before  the  word  *' risks," 
was  erroneous.    C.  0.  &  8.  W.  B.  Co.  v.  BeU,  6  R.  219. 

RIVER. — ^Whiere  a  description  in  a  deed  runs  to  the  Kentucky 
River,  it  will  be  construed  to  mean  to  low  water  mark  of  such 
river.    Burton  v.  Com,,  9  Ky.  Opin.  297. 

RIVER  CLIFF. — In  surveying  a  boundaTy  of  land  when  a 
line  calls  for  a  ** river  cliff,"  it  must  be  extended  so  as  to  reach 
the  '* river  cliff,"  even  though  it  is  necessary  to  more  than 
double  the  length  of  the  line  to  do  so,  and  the  same  rule  applies 
in  calling  for  the  established  lines  of  adjoining  patents — ^that 
is  to  say,  when  the  survey  calls  for  natural  objects,  established 
lines,  or  recognized  corners,  it  must  be  run  to  such  points,  and 
it  is  immaterial  if  in  so  doing  the  boundary  is  made  to  include 
a  much  larger  area  than  is  called  for.  Alexcmder  v.  EQl,  106 
S.  W.  225,  32  R.  1147. 

ROAD-BED. — ^A  city  agreed  woith  a  railroad  eompany  to 
furnish  it  with  a  road-bed  in  another  part  of  the  city  in  con- 
sideration of  its  agreement  to  change  the  location  of  its  road 
from  a  certain  street  in  the  city,  and  thereupon  the  city  obtained 
by  condemnation,  **for  railroad  and  sewer  purposes,"  the  title 
to  a  strip  of  ground  one  hundred  and  ten  feet  wide,  upon  sixty 
feet  of  which  the  company  constructed  its  road-bed.  Thereafter 
the  city  conveyed  **its  title  to  the  road-bed  and  right  of  way" 
to  the  company.  Held,  that  the  deed  passed  the  title  to  only 
the  sixty  feet  used  by  the  railroad,  the  title  to  the  remainder 
being  still  in  the  city.  Long  v.  L.  &  N,  R,  Co,,  89  Ky.  544, 
11  R.  955. 

Scope  of  provision  exempting  insurer,  or  limiting  its  liability, 
when  insured  is  injured  on  ** roadbed"  of  railroad  company. 
See  note  on  this  subject  in  8  L.  R.  A.  (N.S.)  970. 

ROAD  OVERSEER.— Under  the  Act  of  1912,  the  office  of 
road  overseer  is  abolished,  and  where  a  county  maintains  its 
dirt  roads  by  working  the  hands  upon  them,  this  under  the 
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aet  must  be  done  under  the  charge  of  the  county  road  engineer; 
the  County  Court  is  no  longer  authorized  to  appoint  road  over- 
seers to  perform  this  duty.  Bawlings  v.  Lyttle,  157  Ey.  517, 
163  S.  W.  476. 

ROAD  PRECINCTS.— ''The  road  precincts  as  now  estab- 
lished in  the  several  counties  of  this  State  shall  remain  until 
changed  by  the  County  Court/'  Acts  1814,  p.  3»9;  K7.  Stats. 
(1916),  Sec.  4292. 

**No  road  precinct  shall  include  any  part  of  any  incorporated 
city,  town  or  village,  which  by  the  provisions  of  its  charter 
keeps  its  own  roads,  streets  and  alleys  in  order."  Acts  1914, 
p.  339;  Ky.  Stats.  (1915),  Sec.  4293. 

ROP. — The  word  ''rob,"  in  its  colloquial  ^eDse,  is  not  action- 
able, where  it  is  used  in  slander ;  the  court  should  tell  the  jury 
what  constitutes  robbery.    Deiichman  v.  Bowles,  166  Ey.  285. 

ROBBERY-— Robbery  is  the  felonious  taking  of  property 
from  the  person  of  another  by  force.  Breckinridge  v.  Com., 
97  Ky.  267,  30  S.  W.  634,  17  R.  163. 

To  constitute  robbery,  the  taking  must  be  by  violence  or  by 
putting  the  owner  in  fear ;  but  both  the  circumstances  need  not 
concur,  and  it  is  sufficient  to  charge  in  the  indictment  that  the 
taking  was  done  ''unlawfully,  willfully,  feloniously  and  forci- 
bly," and  against  the  will  and  consent  of  the  person  from  whom 
the  property  was  taken.  Blanion  v.  Com.,  139  Ky.  411,  58  S. 
W.  422,  22  R.  515. 

To  constitute  robbery,  the  person  robbed  must  be  deprived 
of  property  by  force,  or  by  putting  him  in  fear.  Brown  v.  Com., 
135  Ky.  635,  117  S.  W.  281,  135  Am.  St.  Rep.  471. 

Our  statutes  do  not  undertake  to  define  either  robbery  or 
lavceny.  For  their  meaning  we  must  have  recourse  to  the 
common  law.  Blackstone  defines  robbery  to  be  the  felonious 
and  forcible  taking  from  the  person  of  another  of  goods  or 
money  to  any  value,  by  violence  or  putting  him  in  fear.  Com. 
V.  Prewiit,  82  Ky.  241,  6  R.  195. 

The  application  of  the  rule  as  to  reasonable  doubt  to  the 
description  of  the  thing  taken,  instead  of  the  guilt  or  innocence 
of  the  defendant,  is  obfjectiQna1>le.    Glass  v.  Conu,  6  Bush,  437. 
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The  prosecuting  witness  testified  that  as  he  walked  by  defend- 
ant on  the  street  he  felt  her  hit  his  pocket ;  that  when  she  put 
her  hand  in  his  pocket  she  pulled  him  around,  and  nearly 
pulled  him  off  his  feet,  and  when  she  pulled  her  hand  out  she 
had  his  pocketbook  containing  $4.  Held,  the  court  properly 
submitted  to  the  jury  the  question  as  to  whether  the  taking  was 
by  violence  or  by  putting  in  fear.  King  v.  Com.,  76  S.  W.  341, 
25  R.  713. 

Where  a  woman  stealthily  put  her  hand  in  a  man's  pocket 
and  took  out  his  money  before  he  knew  what  she  was  doing, 
using  no  force,  and  not  putting  him  in  fear,  she  was  guilty  of 
larceny  only,  and  not  of  robbery.  Bibb  v.  Com.,  112  S.  W.  401, 
33  R.  726. 

An  instruction  that  ''although  defendant,  if  present  at  the 
time  of  the  alleged  robbery,  may  not  have  entered  the  house, 
yet  if  he  was  suflSciently  near,  with  a  felonious  intent,  to  render 
aid  and  assistance  to  the  parties  who  did  enter,  if  needed,  he 
is  in  law  a  principal"  is  proper,  with  the  modifiation  that  ''the 
accused  should  not  be  convicted  as  an  aider  and  abettor  unless 
the  felonious  intent  was  to  render  assistance  in  aid  of  the  offense 
charged.     Ward  v.  Com,,  14  Bush,  233. 

Where  an  indictment  charged  defendant  alone  with  robbery 
only,  he  could  not  be  convicted  thereunder  of  aiding  or  assisting 
another  person  to  commit  such  crime,  and  an  instruction  to  that 
effect  was  improper.  Terhune  v.  Com.,  144  Ky.  370,  138  S.  W. 
274. 

Robbery  may  be  committed  by  unlawfully,  feloniously,  forci- 
bly, and  without  the  consent  of  another,  taking  from  his  person 
his  property,  though  he  be  not  put  in  fear  thereby,  or  by 
putting  him  in  fear  without  using  actual  force  or  violence; 
but  in  the  latter  case  there  must  be  upon  the  part  of  the  wrong- 
doer such  an  attempt  at  intimidation,  threat,  or  violence  toward 
the  person  as  would  be  reasonably  calculated  to  put  him  in 
fear  and  cause  him  to  part  with  his  property.  Com.  v.  Titsworth, 
98  S.  W.  1028,  30  R.  402. 

In  order  to  constitute  robbery  or  larceny  it  is  necessary  that 
the  ammtis  funmdi,  or  felonious  intent,  should  exist.  A  person 
can  not  commit  these  crimes  by  inadvertence  or  through  ignor- 
ance.   THplett  V.  Com.,  122  Ky.  35,  91  S.  W.  281,  28  R.  974. 
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Where  defendant  snatched  a  pocketbook  from  the  hand  of 
another  so  quickly  that  he  had  no  chance  to  actively  resist, 
there  was  such  a  taking  by  violence  as  authorized  a  conviction 
under  an  indictment  for  robbery.  Jones  v.  Com,,  112  Ky.  689, 
66  S.  W.  633,  23  R.  2081,  57  L.  R.  A.  432. 

On  a  trial  for  robbery,  an  instruction  that  if  the  defendant 
by  stealth  got  possession  of  money  of  the  prosecuting  witness 
by  taking  it  from  his  person,  and  before  defendant  had  secured 
the  money  the  witness  discovered  the  taking,  and  by  force 
attempted  to  regain  possession  of  it,  and  defendant  by  physical 
foroe  prevented  witness  from  retaking  it,  and  either  retained 
it  himself  or  fraudulently  transferred  it  to  another,  it  was  a 
taking  by  force,  was  error,  since,  to  constitute  robbery,  the  force 
or  putting  in  fear  must  precede  or  accompany  the  act  of  taking. 
Jcmes  V.  Com.,  115  Ky.  592,  74  S.  W.  263,  24  R.  2481. 

One  who  seizes  a  purse  in  the  hand  of  a  lady,  and  overcomes 
resistance  by  force,  is  guilty  of  robbery,  though  no  blow  is 
struck  and  no  injury  inflicted.  CW.  v.  Davis,  66  S.  W.  27, 
23  B.  1717. 

One  who,  in  taking  a  watch  from  the  person  of  its  owner, 
pulls  it  with  sufficient  force  to  break  the  chain,  is  guilty  of 
robbery.    Perry  v.  Com.,  85  S.  W.  732,  27  R.  512. 

Robbery  is  committed  by  force ;  larceny  by  stealth ;  and  where 
there  is  no  violence  or  terror  resorted  to  for  the  purpose  of 
inducing  the  owner  to  part  with  his  property  to  save  his  person, 
the  crime  committed  is  larceny  and  not  robbery.  Adams  v. 
Com,,  153  Ky.  88,  154  S.  W.  381. 

Under  an  indictment  for  robbery  the  accused  may  be  con- 
victed of  larceny;  the  two  offenses  differ  in  degree  only.  Com. 
V.  Preivett,  82  Ky.  240,  6  R.  195;  Sullivan  v.  Com.,  9  R  420; 
Mudd  V.  Com.,  14  R.  672. 

On  a  trial  under  an  indictment  for  robbery  and  conspiracy 
to  rob,  the  court  properly  gave  an  instruction  as  to  grand  lar- 
ceny, that  being  a  lower  degree  of  the  offense  of  robbery. 
Richard  v.  Com.,  67  S.  W.  818,  24  R.  16. 

The  word  force  used  in  connection  with  the  qualification  that 
the  person  was  put  in  fear,  or  had  a  struggle  with  the  accused, 
is  equivalent  to  the  word  violence.    Baldin  v.  Com.,  2  R.  439. 
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It  is  not  robbery  for  a  person  who  has  lost  money  at  an 
unlawful  game  to  point  a  pistol  at  the  winner  and  compel  him 
to  return  the  money,  since,  under  the  statute,  the  winner  is  not 
even  entitled  to  the  possession  of  the  money.  Thompson  v.  Com,, 
13  R.  ^16. 

It  is  not  robbery  for  a  person  who  has  lost  money  at  an 
unlawful  game  to  compel  its  return  by  pointing  a  pistol  at 
the  winner,  and  it  is  not  incumbent  on  defendant  to  show  that 
the  money  reclaimed  was  the  identical  money  won  from  himf  by 
the  party  put  in  fear.    Sikes  v.  Com.,  34  S.  W.  902,  17  B.  1353. 

On  a  charge  of  robbery  the  evidence  showed  that  in  an  alter- 
cation between  them  defendant  took  hold  of  the  prosecuting  wit- 
ness' coat,  and  in  the  latter 's  effort  to  flee  he  slipped  his  coat, 
leaving  it  with  defendant;  that  defendant  afterward  returned 
the  coat,  but  appropriated  to  his  own  use  $60  which  was  in  the 
coat ;  that  defendant  knew  the  money  was  in  the  coat  when  he 
took  it.  Held,  that  a  conviction  for  larceny  instead  of  robbery 
was  proper.    Alexander  v.  Com.,  14  R.  290. 

One  who  in  taking  a  pocketbook  from  the  hand  of  another 
with  felonious  intent  overcomes  resistance  by  force  is  guilty  of 
robbery.    WUliams  v.  Com.,  50  S.  W.  240^  20  R.  1850. 

The  forcible  capture  of  a  citizen's  horse  by  military  order 
on  neutral  ground  occupied  and  controlled  by  rebel  military 
authority  was  held  a  belligerent  act,  and  not  robbery.  Com. 
V.  HoUamd,  1  Duv.  182. 

Where  a  person  parts  with  money  upon  a  mere  demand  made 
in  a  rough,  positive  voice,  with  an  oath,  the  taking  is  not  rob- 
bery, the  menace  not  being  such  as  to  excite  reasonable  appre- 
hension of  danger.    Davis  v.  Com.,  54  S.  W.  959,  21  R.  1295. 

An  indictment  that  charges  the  defendant  **  feloniously  took 
a  pistol  and  powder  horn,  the  property  of  Robert  Barnett,  from 
him,  and  in  his  presence,  and  against  his  will,  and  by  putting 
him  in  fear  of  some  immediate  injury  to  his  person,"  is  suf- 
ficient to  constitute  robbery.    Com,  v.  EardHrig,  1  Ky.  Opin.  132. 

A  defendant  was  not  legally  responsible  for  taking  a  horse 
when  done  in  obedience  to  the  order  of  his  military  commander. 
Com.  V.  FUmary,  1  Ky.  Opin,  183. 
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In  robbery,  only  a  general  description  of  the  property  is 
necessary  to  show  that  it  is  personalty  to  bar  indictment  for 
the  same  offense.    Nichols  v.  Com.,  3  Ky.  Opin.  258. 

To  constitute  the  crime  of  robbery,  the  property  taken  must 
be  of  some  value  certain,  and  that  must  appear  in  the  indict- 
ment.   Com.  V.  Taivner,  3  Ky.  Opin.  264. 

A  mere  ''attempt  to  rob"  unaccompanied  with  an  assault 
with  a  deadly  weapon,  or  a  demand  of  something  of  value  from 
the  person  of  another  with  force  and  violence  with  the  felonious 
intent  to  commit  robbery,  is  not  an  offense  at  common  law,  nor 
by  statute.  Neither  is  it  a  public  offense  to  carry  an  ordinary 
pocket  knife  concealed,  which  may  be  a  deadly  weapon.  Dun^ 
fling  V.  Com.,  5  Ky.  Opin.  175. 

An  indictment  for  robbery  is  good  whether  the  notes  charged 
to  have  been  taken  were  lawful  currency  of  the  country  or  not. 
If  such  notes  are  of  any  value  the  party  committing  the  offense 
is  guilty.    Oriffith  v.  Com.,  9  Ky.  Opin.  513. 

ROGUE. — To  call  a  man  ''a  damned  rogue"  is  not  actionable 
Cddivell  V.  Abbey,  Hard.  530. 

"Charging  a  person  with  forging  a  letter,  without  saying 
more,  does  not,  in  our  opinion,  either  necessarily  or  according 
to  the  presumed  understanding  of  the  hfearer,  impute  a  criminal 
offense.  The  import  of  such  a  charge  is  at  least  as  ambiguous 
and  indeterminate  as  that  of  being  'a  rogue/  or  'forsworn'; 
and  for  the  like  reasons,  the  charge  that  a  letter  had  been 
'written'  by  one  person  'to  defraud'  another,  should  not  be 
deemed  actionable  slander  per  se,  and  especially  as  such  a  charge 
does  not  import  that  the  letter  was  not  in  the  name  of  the 
writer  himself."    Jackson  v.  Weisiger,  2  B.  Mon.  216. 

ROLLER  MILL.^See  Manufacturing  Establishment. 

ROLLING  STOCK. — See  Personal  Propertt. 

ROOF. — The  statute  requiring  mine  owners  to  furnish  props 
for  the  roof  of  mines,  refers  to  the  permanent  roof  or  to  draw 
slate.  Interstate  Coal  Co.  v.  Trivett,  155  Ky.  825,  160  S. 
W.  728. 

There  is  no  obligation,  implied  at  common  law,  arising  out  of 
a  contract  of  rent,  that  the  landlord  will  pay  the  expense  of  a 
new  roof,  to  replace  one  destroyed  by  natural  wear  and  decay. 
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Thomas  v.  Conrad,  114  Ky.  841,  71  S.  W.  903,  74  S.  W.  1084, 
24  R.  1630. 

ROPE  RIDER. — ^A  rope  rider,  whose  duty  it  is  to  ride  cars 
in  and  out  of  a  mine  and  adjust  the  rope  by  which  they  are 
operated,  and  a  stationary  engineer  in  charge  of  the  engine  that 
operates  the  cars  by  means  of  the  rope,  and  who  is  brought  into 
immediate  co-operation  with  the  rope  rider  and  acts  on  signals 
from  him,  are  fellow  servants.  Bell-Knox  Cool  Co.  v.  Oregory, 
152  Ky.  415,  153  S.  W.  465. 

"ROUND-TRIP"  TICKET.— '^ Where  in  consideration  of  a 
reduced  rate,  a  *  round-trip'  ticket  is  sold  by  which  the  passenger 
is  to  be  conveyed  to  the  point  of  destination  and  back,  and  the 
terms  of  the  contract  are  that  the  ticket  shall  be  good  for  the 
return  trip  only  upon  condition  that  the  passenger  will  present 
himseif  as  the  original  purchaser  and  procure  the  ticket  to  be 
there  stamped,  or  shall  comply  with  other  similar  requirements, 
the  validity  of  the  ticket  for  the  return  depends  upon  his 
compliance  with  the  contract,  and  in  case  he  fails  to  comply  he 
may  be  refused  carriage  and  ejected  from  the  car."  /.  C.  R. 
Co.  V.  Waiiams,  147  Ky.  52,  143  S.  W.  760,  quoting  from 
Hutchinson  on  Carriers,  Sec.  1064. 

ROUTE. — In  dtttermining  whether  a  witness  lives  within 
twenty  miles  of  the  county  seat,  so  as  to  authorize  the  reading 
of  his  deposition  as  provided  by  Sec.  554,  Civil  Code,  the  usual 
aud  customary  route  traveled  should  control.  Poimrs'  Exr.  v. 
Powers,  52  S.  W.  845,  21  R  597. 

ROYALTY. — The  royalty  is  the  price  paid  for  coal  as  it 
lies  in  thef  earth.  This  is  what  it  sells  for.  The  fair  market 
price  is  the  usual  standard  for  measuring  the  value  of  an  article. 
Rurke  Hollow  Coal  Co.  v.  Lawson,  151  Ky.  305,  151  S.  W.  657. 

Measure  of  damage  for  trespass  to  land  and  removal  of  coal 
is  reasonable  royalty  for  the  coal  taken  and  destroyed.  Bennett 
Jellico  Coal  Co.  v.  E.  Jellico  Coal  Co.,  K2  Ky.  838,  154  S.  W. 
922.  Following  Sandy  River  Coal  Co.  v.  White  House,  etc., 
125  Ky.  278,  101  S.  W.  319,  102  S.  W.  320,  30  R.  1306. 

In  determining  what  is  a  reasonable  royalty,  the  courts 
should  take  into  account  the  royalties  paid  in  that  locality  for 
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coals  of  like  quality  in  veins  of  approximately  the  same  thick- 
ness. Bennett  JeUico  Coal  Co.  v.  East  Jellico  Coal  Co.,  152 
Zy.  838,  154  S.  W.  922. 

**In  Indiana  Natural  Qas  &  OH  Co.  v.  Stewart,  45  Ind.  App. 
554,  it  is  said  that  the  word  ^'royalty"  as  used  in  a  gas  lease 
generally  refers  to  **a  share  of  the  product  or  profit  reserved 
by  the  owner  for  permitting  another  to  us©  the  property." 
In  Kissick  v.  Bolton,  134  Iowa,  660,  it  is  said  that  the  word 
"royalty"  as  employed  in  a  coal  mine  lease  means  a  share  of 
the  profit  reserved  by  the  owner  for  permitting  the  removal  of 
the  coal,  and  is  in  the  nature  of  rent.  Though  it  may  be 
conceded  that  ** royalty"  is  a  more  appropriate  word  where 
rental  is  based  upon  the  quantity  of  coal  or  other  mineral  that  is 
or  may  be  taken  from  a  mine,  yet  it  can  not  be  doubted  that 
the  terms  'rent'  and  'royalty,'  as  the  result  of  usage  and 
custom,  are  often  used  interchangeably."  Saulsberry  v.  Sauls- 
herry,  162  Ky.  486,  172  S.  W.  932. 

''Royalty  is  a  certain  percentage  or  proportion,  specifically 
stated  or  on  a  graduated  scale,  according  to  the  value  of  the 
ore,  based  on  either  the  net  proceeds,  smelter  returns,  mill 
returns  or  returns  evidenced  by  the  certificate  of  the  United 
States  Assay  Office,  or  otherwise  as  the  parties  may  agree  upon. 
27  Cyc.  710;  Moloney  v.  Love,  11  Colo. -App.  388,  52  Pac.  1029." 
Saulsberry  v.  Saulsberry,  162  Ky.  486,  172  S.  W.  932. 

Where  a  grantor  conveyed  land  to  his  sons,  and  provided  that 
his  wife  should  "receive  one-half  of  all  rents  from  off  the  place, 
from  all  resources  whatsoever,"  this  provision  held  to  include 
royalties  from  mines.  Saulsberry  v.  Saulsberry,  162  Ky.  486, 
172  S.  W.  932. 

RUDE  AND  INSULTING.— For  the  negligence  of  a  con- 
ductor  in  failing  to  stop  at  a  station,  whereby  plaintiff,  a 
passenger,  was  carried  beyond  her  destination,  a  railroad 
company  is  liable  for  compensatory  damages  only;  and  an 
instruction  authorizing  the  jury  to  award  punitive  damages  if 
defendant's  agents  were  "rude  and  insulting  in  words,  tone,  or 
manner,"  where  there  was  no  evidence  to  authorize  a  finding  of 
such  conduct,  was  prejudicial  error.  L.  <fe  N.  B.  Co.  v.  Jackson, 
36  S.  W.  173,  18  B.  296. 
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RUE  THEIR  BARGAIN.— Where  a  lot  was  conveyed  to 
husband  and  wife,  the  grantor  agreeing,  if  the  grantees  '' should 
rue  their  bargain''  within  twelve  months,  to  annul  the  contract 
and  restore  the  consideration,  the  wife,  though  the  money  paid 
was  her  separate  estate,  and  she  and  the  husband  have  sepa- 
rated, can  not  have  a  rescission  of  the  contract,  the  husband 
refusing  to  unite  in  a  reconveyance  of  the  property.  Drescher 
V.  Benika,  46  S.  W.  16,  20  R.  344. 

RULE.— Of  Court.  *'A  motion  or  rule  of  court  shall  be 
considered  an  action;  but  when  made  in  a  pending  suit  or 
action  an  attorney's  fee  shall  not  be  recovered  as  a  part  of 
the  costs  of  the  motion  or  rule."    Ky.  Stats.  (1915),  Sec.  898. 

For  criminal  contempt  the  contemner  may  be  proceeded 
against  by  rule.    French  v.  Com.,  97  S.  W.  427,  30  R.  98. 

It  is  not  necessary  that  the  rule  should  conform  to  the 
formalities  of  pleading  as  required  where  a  prosecution  is 
proceeding  by  indictment,  but  only  that  the  rule,  as  well  as 
the  information  upon  which  it  is  based,  should  specifidUly 
state  the  facts  constituting  the  contempt  charged.    Id, 

A  warning  order  is  in  the  nature  of  a  rule,  and  is  not  a 
process  within  the  meaning  of  the  Code,  or  of  that  section  of 
the  Constitution  which  provides  that  the  style  of  process  shall 
be  **The  Commonwealth  of  Kentucky."  Northern  Bank  of 
Ky,  V.  Hunt,  93  Ky.  67,  14  R.  1. 

RULE  DAY.— ''That  the  first  Monday  in  each  month  shall 
be  rule  day  in  the  oflSce  of  the  clerk  of  each  Circuit  Court  in 
this  Commonwealth,  except  when  said  court  is  actually  in 
session."    Civil  Code,  Sec.  367a. 

RULE  IN  SHELLEY'S  CASE.— When  a  person  takes  an 
estate  of  freehold  by  any  gift,  or  conveyance,  and.  in  the  same 
instrument  an  estate  is  limited,  either  mediately,  or  immediately, 
to  his  heirs,  or  the  heirs  of  his  body,  the  word  heirs  is  treated 
as  a  word  of  limitation  and  not  of  purchase,  so  that  he  takes 
a  fee  simple,  or  an  estate  tail,  as  the  case  may  be.  In  many 
States  the  rule  in  Shelley's  case  has  been  abrogated  by  statute. 
Cochran's  Law  Lexicon. 
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The  rule  in  Shelley's  case  that  if  a  freehold  (or  estate  for 
life)  be  conveyed  to  a  man,  and  by  the  same  conveyance  an 
eetate  is  limited  to  his  heirs  or  the  heirs  of  his  body,  he  will 
be  vested  with  the  fee  or  inheritance,  and  his  heirs  will  take 
by  descent  and  not  by  purchase,  is  not  a  rule  of  property  in 
Kentucky.  Turman  v.  White,  14  B.  M.  570;  ChurchM  v. 
Reamer,  S  Bush,  258. 

Although  the  rule  in  Shelley's  case  has  been  abolished  hy 
statute  (Gen.  Stats.,  Chap.  63,  Art  1.,  Sec.  10),  the  common- 
law  doctrine  of  reversions  still  prevails  here.  The  rule  in 
Shelley's  case  operates  only  on  remainders  and  not  on  rever- 
sions.   Alexander  v.  DeKermely  81  Ky.  345,  5  R.  382. 

A  devise  to  a  daughter  for  life  with  remainder  to  the  heirs 
of  her  'body  does  not  create  an  estate  tail,  but  the  daughter's 
children  are  devisees  in  remainder  and  take  an  absolute  estate 
under  the  statute.  The  rule  in  Shelley's  case  never  prevailed 
in  this  State.    Allen  v.  TerreU,  1  R.  336. 

Rule  in  Shelley's  case  held  not  to  be  a  rule  of  construction 
for  determining  the  intention  of  a  party  in  limiting  an  estate 
in  creating  a  trust  upon  it.    Berry  v.  Williamson,  11  B.  M.  261. 

The  facts  and  the  law  of  Shelley's  Case.  See  note  on  this 
subject  in  29  L.  R.  A.  (N.S.)  968. 

RULES. — Rules  and  regulations  are  necessary  in  the  conduct 
of  the  business  of  railroading,  and  when  reasonable  and  not 
against  public  policy  they  are  looked  upon  with  favor  by  the 
courts.  But  a  railroad  company  will  not  be  permitted  to  set  up 
as  a  defense  to  an  action  brought  by  the  representative  of  an 
employe  to  recover  damages  for  his  death  a  rule  or  custom 
I»*omulgated  or  authorized  by  it  that  manifests  a  wanton  or 
reckless  disregard  of  his  safety.  C,  N.  0,  &  T.  P,  Ry,  Co,  v. 
LoveU's  Admr.,  141  Ky.  249,  132  9.  W.  569. 

It  is  the  duty  of  railroad  companies  to  establish  and  publish 
rules  for  the  operation  of  trains  and  the  government  and  control 
of  employee  when  in  the  discharge  of  their  duties,  and  the 
failure  to  establish  and  enforce  rules  which  will  afford  employes 
reasonable  protection  against  the  dangers  of  the  employment 
will  render  a  railroad  company  liable  for  injuries  resulting 
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therefrom.  C.  &  0.  By.  Co,  v.  Barnes'  Admr,,  132  Ky.  728, 
117  S.  W.  261. 

The  rules  of  a  railroad  company  regulating  the  movements  of 
its  trains  are  only  made  and  intended  for  the  benefit  and  safety 
of  those  who  are  entitled  to  rely  on  them  and  who  come  within 
the  class  meant  to  be  protected  by  the  particular  rules.  Cin- 
dnnati,  N.  0.  &  T.  P.  By.  Ct.  v.  Simnn's  Admx.,  160  Ky.  458, 
169  S.  W.  886. 

It  is  the  imperative  duty  of  trainmen  to  obey  the  rules  of 
the  company  designed  and  promulgated  for  the  protection  of 
their  employes  and  passengers;  an  instruction  imposing  upon 
them  only  the  duty  of  using  ordinary  care  to  do  so  is  erroneous. 
LauisvUle  cfe  Interurban  B.  Co.  v.  Kraft,  156  Ky.  66,  160 
S.  W.  803. 

The  fact  that  a  rule  is  not  in  the  book  of  rules  issued  by  the 
defendant  is  not  conclusive  that  a  rule  is  not  in  force,  for  the 
company  may  have  rules  that  are  not  printed  in  the  book;  but 
before  a  rule  can  be  given  in  evidence  there  must  be  proof  that 
this  rule  was  in  force  at  the  time  of  the  injury.  PoUlon^s 
Admr.  v.  Louisville  By.  Co.,  140  Ky.  707,  131  S.  W.  996. 

Sec.  4306,  Ky.  Stats.,  requiring  the  Fiscal  Court  to  prescribe 
rules  for  repairing  public  bridges  and  roads,  does  not  refer  to 
rules  governing  proceedings  of  the  Fiscal  Court,  but  only  as  to 
rules  as  to  character  and  manner  of  work  of  repairing  and 
keeping  roads  and  bridges  in  order.  Hanlon  v.  Cleary,  142 
Ky.  49. 

The  construction  of  written  or  printed  rules  is  generally 
for  the  court.  L.  &  N.  B.  Co.  v.  Sewell,  142  Ky.  171,  134 
S.  W.  162. 

The  proper  construction  of  a  writing  is  for  the  court.  The 
rules  of  a  railroad  company  being  in  writing,  their  proper  con- 
struction is  for  the  court  and  not  for  the  jury.  L.  <fe  N.  B. 
Co.  V.  Schroader,  113  S.  W.  874. 

'*The  point  here  for  determination,  therefore,  is  whether  in 
contracts  of  employment  the  court  or  the  jury  is  to  decide  that 
a  given  rule  promulgated  by  the  master  to  the  servant,  for  his 
guidance  in  the  discharge  of  his  duties,  is  a  reasonable  or  an 
unreasonable  exercise  of  the  master's  authority  and  province* 
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In  our  opinion  that  duty  rests  upon  the  court.  The  several 
courts  of  the  Union  are  not  in  harmony.  But  in  Kentucky 
the  rule  has  been  declared  that  the  question  of  reasonableness 
is  for  the  court,  though  without  any  elaborate  discussion  of  the 
principle  involved.  In  the  case  of  CincinriaH,  New  Orleans  and 
Texas  Pacific  RaUvmy  Company  v.  Lovelies  Admr.,  141  Ky. 
249,  it  was  said:  *If  a  written  or  printed  rule  is  reasonable 
and  not  against  public  policy,  and  it  is  known  to  the  servant 
or  employe,  or  should  be  known  by  him,  and  the  undisputed 
facts  show  it  was  established  and  in  force  and  that  it  is 
applicable  to  him,  and  that  his  violation  of  it  was  the  proximate 
cause  of  the  injury  he  complains  of,  then  the  court  should 
take  the  case  from  the  jury."  Thomas  v.  EovMon,  Sianwood 
&  Gamble  Co.,  146  Ky.  156,  142  S.  W.  214. 

RULES  OF  CONSTRUCTION.— *'The  object  of  all  rules 
of  construction  is  to  arrive  at  the  intention  of  the  parties;  and, 
when  upon  a  consideration  of  the  whole  instrument,  the  inten- 
tion of  the  parties  in  the  light  of  their  surrounding  circum- 
stances sufficiently  appears,  it  will  be  carried  out.  The  court 
must  look  to  the  whole  instrument  to  ascertain  the  intention  of 
the  parties  rather  than  to  a  partieular  word,  for  it  is  well 
known  that  persons  frequently  use  words  in  their  popular  sense 
rather  than  in  their  strict  legal  meaning ;  and,  if  there  is  Plough 
in  the  paper  to  show  what  the  parties  in  fact  meant,  their 
actual  intention  will  be  enforced.''  Virginia  Iron,  Coal  <fc  Coke 
Co.  V.  Dye,  146  Ky.  519,  142  S.  W.  1057,  and  cases  cited. 

RULES  OF  PROCEDURE.— ''Rules  of  procedure"  are  rules 
made  by  any  legislative  body  as  to  the  mode  and  manner  of 
conducting  the  business  of  the  body.  They  are  intended  for 
the  orderly  and  proper  disposition  of  the  matters  before  it. 
Heyker  v.  Herhsi,  106  Ky.  509,  50  S.  W.  860,  20  R.  1983. 

RULING  ELDERS.— No  one  but  a  member  of  a  particular 
congregation  can  be  a  ruling  elder  over  it.  The  functions  of  a 
ruling  elder  of  the  Presbyterian  Church  do  not  cease  in  con- 
sequence of  his  receiving  a  letter  of  dismission  until  he  is 
reoeived  into  some  other  church.  First  Presbyterian  Church  v. 
WOson,  14  Bush,  252. 
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RUMOR. — ^Rumor  is  insufficient  to  bastardize  issue  or  require 
positive  proof  of  actual  marriage.  If  the  presumption  of 
legitimacy  be  false,  repellant  facts  may  be  generally  established, 
and  if  no  such  fact  can  be  proved,  the  presumption  from  mere 
filiation  should  stand.    Strode  v.  Magowan,  2  Bush,  &26. 

RUNAWAY- — The  mere  fact  that  an  unhitched,  unattended 
horse  runs  away  in  the  street  of  a  city,  does  not  create  a 
conclusive  presumption  of  negligence;  but  whenever  a  horse  so 
left  runs  off,  then  the  owner  takes  the  burden  of  showing  the 
disposition  and  qualities  of  the  horse  and  that  in  leaving  him 
unhitched  he  acted  with  reasonable  prudence,  and  it  is  for  the 
jury  to  say  whether  he  was  or  was  not  guilty  of  negligence. 
Bosmberg  v.  Dahl,  162  Ky.  92,  172  S.  W;  113. 

RUNNING  BOARD. — ^A  passenger  on  a  summer  car  which 
has  a  foot-board  running  along  side  of  it,  who  unnecessarily 
leaves  his  seat  and  gets  upon  the  foot-board  for  the  purpose  of 
changing  his  seat  as  the  car  is  passing  over  a  bridge,  the 
girders  of  which  are  near  the  track,  can  not  recover  for  his 
injuries  from  being  struck  by  the  girder,  he  being  familiar 
with  the  condition  of  things  at  the  bridge.  Cunningham's 
Admr.  v.  Central  Ky.  Traction  Co,,  156  Ky.  30,  160  S.  W.  767. 

RUNNING  ORDER.-— Painting  was  not  necessary  to  the 
completion  of  a  mill  according  to  the  contract,  which  bound  the 
miller  merely  to  '*put  it  up  and  in  running  order."  Rhodes  v. 
Cox,  9  R.  895. 

RUNNING  SWITCH.— See,  also,  Flyxng  Swttoh;  Ejoked 
Cars. 

In  the  operation  of  trains  in  public  places  and  on  streets, 
it  is  doubtful  if  a  company  can  engage  in  a  movement  of  its 
trains  or  cars  that  is  attended  with  more  danger  to  the  public 
than  the  movement  known  as  a  flying  or  **running  switch.'* 
This  practice  has  been  uniformly  condemned  not  only  by  this 
court  but  by  all  other  courts  that  have  considered  it,  as  a 
menace  to  human  life  and  a  reckless  disregard  of  the  rights  of 
the  traveling  public.  Cincinnati,  New  Orleans  and  Texas 
Pacific  Railway  Co.  v.  Ackerman,  14&  Ky.  435j  Southern  By. 
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in  Ky.  v.  CapUnger's  Admr,,  151  Ky.  749,  152  S.  W.  947.    See, 
also,  RaUxvay  Co.  v.  Harrigan,  149  Ky.  53. 

The  violation  of  a  conductor  of  a  rule  forbidding  a  **  running 
switch"  does  not  preclude  him  from  recovering  against  the 
company  for  an  injury  received  in  making  such  a  switch,  that 
being  the  only  practicable  way  of  putting  cars  on  that  particular 
switch,  and  it  having  been  so  habitually  resorted  to  as  to  raise 
the  presumption  that  the  company  was  aware  of  and  approved 
it.    Alexander  v.  L.  <&  N.  R.  Co.,  83  Ky.  589,  7  R.  621. 

"At  the  time  of  the  injury  he  was  endeavoring  to  detach 
from  the  train  and  put  upon  a  spur  switch,  about  three  miles 
from  the  city,  called  Callahan's  switch,  four  empty  flat  cars, 
which,  by  reason  of  the  main  track  being  up  grade  at  that 
place,  had  to  be  done  either  by  the  use  of  a  rope  or  by  what 
is  called  a  running  switch,  that  is,  cutting  the  cars  off  from 
the  locomotive  while  in  motion,  and  letting  them,  by  the  impetus 
given,  run  upon  the  switch  track,  the  necessary  change  of  rails 
at  the  intersection  being  made  after  the  locomotive  passes,  the 
speed  of  which  is  accelerated  upon  being  cut  loose."  Alexander 
V.  L.  *  N,  R.  Co.,  83  Ky.  592. 

It  is  willful  neglect  for  a  company  to  permit  cars  detached 
from  an  engine  to  move  along  its  track  in  a  city  or  town 
without  some  servant  in  a  position  to  give  warning  of  the 
approa-ch  of  the  cars  and  to  control  their  movement,  and  when 
the  company  is  guilty  of  such  neglect  a  pedestrian  on  the 
track  who  is  struck  by  the  cars  and  injured  may  recover  of  the 
company,  although  he  failed  to  look  to  see  whether  the  cars 
were  approaching.  L.  &  N.  JK.  Co.  v.  Sohmetzer,  94  Ky.  424, 
15  R.  194. 

It  is  negligence  per  se  on  the  part  of  a  company  to  make  a 
running  switch  at  a  public  crossing  in  a  populous  town  or 
city.    Ky.  Central  Ry.  Co.  v.  Smiih,  93  Ky.  449,  14  R.  455 

RYE. — It  is  sought  to  enjoin  the  use  of  the  brand  '*  Bonnie 
&  Co.  Rye,"  and  the  use  of  the  label  on  which  it  appears, 
because  of  infringement,  and  because  plaintiff's  label  is 
simulated  in  such  a  manner  as  to  constitute  unfair  competition. 
It  is  true  that  the  word  **Rye"  is  a  generic  term,  and  can  not 
of  itself  be  appropriated;  but  when  used  in  connection  with 
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the  word  *' Bonnie,*'  even  though  the  word  *' Bonnie"  be  a 
surname,  the  trade-mark  becomes  specific  in  character,  and 
there  can  be  no  doubt  that  the  brand  ''Bonnie  &  Co.  Rye" 
infringes  the  brand  ''Bonnie  Bye."  Bonnie  dk  Co.  v.  Bonnie 
Bros.,  160  Ky.  467. 


SAFE. — ^"Safe"  means  "free  from  danger  of  any  kind,  as 
safe  from  enemies,  safe  from  disease,  safe  from  storma,  safe 
from  the  malice  of  foes,"  etc.  L.  <fe  N.  R.  Co.  v.  Broumlee,  14 
Bush,  595. 

In  an  action  for  injuries  by  falling  into  a  hole  extending 
across  a  sidewalk,  about  two  feet  deep  and  about  three  feet  wide, 
it  was  not  prejudicial  that  an  instruietion  as  to  the  city's  duty 
required  it  to  keep  its  sidewalk  in  "safe"  condition  for  travel, 
instead  of  "reasonably  safe,"  for  it  is  manifest  that  a  hole  such 
as  this  one  in  a  sidewalk  was  not  "reasonably  safe."  City  of 
Covington  v.  Jones,  79  S.  W.  243,  25  B.  1983. 

SAFE  APPLIANCES  AND  TOOLS.— A  master  is  not 
required  to  furnish  the  servant  absolutely  safe  appliances  with 
which  to  work,  but  discharges  the  full  measure  of  his  duty 
when  he  exercises  ordinary  care  to  furnish  appliances  which  are 
reasonably  safe.  LUe  v.  Louisville  Ry.  Co.,  l-ftl  Ky.  347,  170 
S.  W.  936. 

Where  machinery  is  equipped  with  more  than  one  safety 
appliance,  and  one  of  these  appliances  is  better  adapted  to 
use  by  unskilled  persons  than  the  other,  it  is  the  duty  of  the 
master  to  use  reasonable  care  to  keep  all  of  the  appliances  in 
woiidng  order  so  that  the  servant  may  have  all  the  protection 
that  the  conditions  surrounding  him  reasonably  permit.  Hough 
dk  SpradUn  Co.  v.  Moreland's  Admx.,  159  Ky.  722,  169  S.  W. 
467. 

The  master  is  not  bound  to  provide  for  his  servants  instru- 
mentalities that  are  absolutely  safe,  but  he  must  provide  for 
them  instrumentalities  reasonably  safe;  that  is,  the  master  must 
use  ordinary  care   in   providing  these  instrumentalities,   and 
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make  them  as  safe  as  ordinary  care  will  make  them.  Interstate 
Coal  Co.  V.  Fannon,  145  Ky.  19S,  140  S.  W.  163. 

The  master  is  required  to  furnish  the  employe  reasonably 
safe  and  suitable  tools  with  which  to  work,  and  is  not  required 
to  furnish  the  best  that  can  be  provided.  Flaig  v.  Andrews 
Steel  Co.,  141  Ky.  391,  132  S.  W.  1015. 

The  master  is  not  bound  to  provide  the  very  best  implements 
or  means  which  can  be  procured,  or  those  which  are  absolutely 
the  most  convenient  and  safe.  His  duty  is  sufSciently  dis- 
charged by  providing  implements  or  means  which  are  reasonably 
safe  for  those  exercising  ordinary  care  for  their  own  safety. 
New  Oalt  House  Co.  v.  Chapman,  124  Ky.  527,  99  S.  W.  692; 
Flaig  v.  Andretvs  Steel  Co.,  141  Ky.  391,  132  S.  W.  1015; 
TruesdeU  v.  C.  &  0.  Ry.  Co.,  169  Ky.  718,  169  S.  W.  471. 

While  it  is  the  duty  of  the  master  to  use  ordinary  care  to 
provide  the  servant  with  reasonably  safe  tools,  material  and 
place  for  the  work  required  of  him,  the  master  will  not  be 
held  liable  for  defects  in  tools,  material  or  place  of  work,  that 
no  sort  of  inspection  on  his  part  could  have  discovered.  Ohio 
VaUey  Ry.  Co.  v.  Copley,  159  Ky.  38,  166  S.  W.  625. 

The  rule  which  requires  a  master  to  exercise  ordinary  care 
to  provide  reasonably  safe  tools  and  appliances  for  his  servant, 
has  no  application  where  the  servant  possesses  ordinary  intelli- 
gence and  knowledge,  and  the  tools  and  appliances  furnished 
are  of  a  simple  nature,  easily  understood,  and  in  which  defects 
can  be  readily  observed  by  such  servant.  Ohio  VaUey  Ry. 
Co.  V.  Copley,  159  Ky.  38,  166  S.  W.  625. 

All  that  the  master  is  required  to  do  is  to  furnish  reasonably 
safe  places  and  appliances,  and  this  degree  of  care  does  not 
demand  that  he  should  furnish  the  very  latest  and  best  improve- 
ments; it  will  be  sufficient  if  those  furnished  are  in  general 
use  and  generally  regarded  as  reasonably  safe.  Lancaster's 
Admr.  v.  Central  City  Light  &  Power  Co.,  137  Ky.  365,  125 
S.  W.  739  ;L.  dt  A.  Ry.  Co.  v.  Wilson,  99  S.  W.  634,  30  R.  734. 

Where  the  gist  of  an  action  for  injury  to  a  servant  was  not 
the  furnishing  of  an  unsafe  car,  but  that  defendant  did  not 
furnish  the  servant  reasonable  assistance,  and  required  him  to 
do  the  work  in  a  way  that  was  not  reasonably  safe,  and  this 
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was  the  cause  of  action  set  out  in  the  petition,  an  instruction 
as  to  defendant's  duty  to  furnish  safe  appliances  should  not 
have  been  given.    Williams  Coal  Co.  v.  Jones,  118  S.  W.  342. 

A  street  car  company  must  use  ordinary  care  to  furnish  a 
motorman  with  a  car  equipped  with  brakes  reasonably  safe  for 
use.  Owensboro  City  Ry,  Co.  v.  Rowland,  152  Ky.  175,  153 
S.  W.  206. 

Where  plaintiff,  a  motorman,  was  injured  by  a  collision 
caused  by  the  failure  of  the  controller  on  his  car  to  work,  and 
defendant  car  company  claimed  that  it  was  defendant's  duty 
to  stop  the  car  by  using  the  cutoff  switch,  the  jury  should  have 
been  told  that  it  was  the  duty  of  the  plaintiff  to  use  all  the 
instrumentalities  furnished  by  the  company,  including  the  cut- 
off switch,  which  were  necessary  under  the  circumstances  to 
stop  the  car,  and  if  he  negligently  failed  to  do  this,  or  if  his 
inability  to  do  this  was  caused  by  his  own  negligence,  then  the 
law  was  for  the  defendant.  Louisville  Ry,  Co,  v.  HaUahan,  119 
S.  W.  200. 

For  approved  instructions  in  case  of  telephone  lineman 
injured  by  breaking  of  wire,  as  he  was  ascending  pole,  see 
Cumberland  Tel  &  Tel,  Co,  v.  Adam^,  91  S.  W.  739,  28  R.  126. 

The  duty  of  the  master  to  furnish  the  servant  with  a 
reasonably  safe  place,  material,  and  appliances  in  and  with 
which  to  work  can  not  be  delegated  to  an  agent.  C.  cfe  0,  Ry. 
Co,  V.  Marcum,  136  Ky.  245,  124  S.  W.  293 ;  American  Machine 
Co,  V.  Ferry,  141  Ky.  372,  132  S.  W.  546. 

An  ordinary  sewing  machine  belt  consisting  of  several  parts 
fastened  with  hooks  is  not  a  dangerous  instrumentality,  the  use 
of  which  by  the  master  will  render  him  liable  for  injuries  to 
a  servant.  Nelson-Bethel  Clothing  Co,  v.  Pitts,  131  Ky.  65, 
114  S.  W.  331,  23  L.  R.  A.  (N.S.)  1013. 

The  master  must  provide  and  keep  in  proper  condition  tools 
and  appliances  reasonably  well  adapted  and  suited  to  the 
business  for  which  they  are  to  be  used.  Monroe  v.  Standard 
Sanitary  Mfg.  Co,,  141  Ky.  549,  133  S.  W.  214. 

Upon  the  trial  of  an  action  for  damages  for  injuries 
sustained  by  operating  a  joiner  at  a  buggy  manufacturing  plant, 
an  instruction  of  the  court  which  assumed  the  machine  to  be 
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dangerous  was  erroneous.  Such  question  being  in  issue  by 
the  proof,  it  was  the  province  of  the  jury  to  determine  from 
it  whether  the  machine  was  or  was  not  dangerous.  Vollman 
Buggy  Body  Co.  v.  Spry,  80  S.  W.  1092,  26  R.  228. 

In  an  action  by  a  servant  for  injuries  from  defective  shears, 
he  could  not  complain  that  the  court  did  not  submit  to  the 
jury  the  question  of  whether  the  shears  were  in  a  reasonably 
safe  and  proper  condition  for  the  servant's  use,  if  he  waa 
exercising  ordinary  care,  as  the  wording  of  the  instruction  was 
taken  substantially  from  an  instruction  offered  by  plaintiff, 
and  also  before  the  jury  could  find  for  plaintiff  they  were 
required  to  believe  that  "the  shears  mentioned  in  the  proof, 
and  at  which  plaintiff  was  injured,  were  in  a  defective  cbndi- 
tion,  or  in  condition  unfit  for  work,  and  that  the  injury  to 
plaintiff  was  caused  solely  by  the  said  defective  or  unfit  condi- 
tion of  said  shears.''  Republic  Iron,  etc.,  Works  v.  Oregg,  71 
S.  W.  900,  24  R.  1627. 

The  rule  reiquiring  the  master  to  exercise  ordinary  care  to 
furnish  the  servant  reasonably  safe  tools  and  appliances  to 
work  with,  does  not  extend  to  simple  implements  that  are 
used  for  simple  purposes  in  places  free  from  danger.  Stirling 
Coal  &  Coke  Co.  v.  Fork,  141  Ky.  40,  13-1  S.  W.  1080. 

If  for  any  reason  tools  have  to  be  repaired,  it  is  the  duty 
of  the  master  to  see  that  they  are  in  a  reasonably  safe  condition 
for  use  after  such  repair  and  before  they  are  furnished  to  its 
employes.    Langhom,  Johnson  &  Co.  v.  Wiley,  115  S.  W.  759. 

Where  there  are  two  ways  of  using  an  instrument,  one  way 
safe  and  the  other  dangerous,  an  inexperienced  servant  using 
it  in  the  dangerous  way  will  not  be  denied  a  recovery  for 
injuries  caused  by  defendants,  if  he  had  not  been  instructed  to 
use  it  in  any  different  way.  Houston,  etc.,  Co.  v.  Schnider,  148 
Ky.  651,  147  S.  W.  371. 

While  it  is  the  duty  of  the  master  to  furnish  tools  which 
are  reasonably  safe,  he  does  not  warrant  that  there  is  no 
defect  in  them.  A  servant  injured  by  the  breaking  of  a  lever 
on  a  hand  car  must  show  that  the  break  was  caused  by  a  defect 
in  the  machinery,  and  that  defendant  knew,  or  by  the  exercise 
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of  ordinary  care  could  have  discovered,  such  defect.  Brooks  v. 
L.  &  N.  R.  Co.,  71  S.  W.  508,  24  E.  1318. 

Where  iron  or  steel  fulcrums  were  furnished  for  use  in 
raising  engines,  it  was  a  question  for  the  jury  whether  defend- 
ant was  guilty  of  negligence  in  using  a  wooden  fulcrum  for 
this  purpose.  L.  &  N.  B.  Co.  v.  Richardson,  66  S.  W.  631, 
23  R.  2090. 

"While  this  court  has  repeatedly  announced  and  yet  holds 
to  the  rule  that  it  is  the  duty  of  the  master  to  use  ordinary- 
care  to  provide  the  servant  with  reasonably  safe  tools,  material, 
and  place  for  the  work  required  of  him,  it  has  never  been 
carrietl  to  the  extent  of  holding  him  liable  for  defects  in  tools, 
material,  or  place  of  work  that  no  sort  of  inspection  on  his  part 
could  have  discovered,  for  he  is  not  bound  to  make  the  tools, 
material,  or  place  of  work  absolutely  safe,  or  to  insure  those 
engaged  in  his  service  against  the  ordinary  risks  incident  to 
the  nature  of  the  employment."  I^inn  Olove  Co.  v.  Sanders, 
147  Ky.  349, 144  S.  W.  11,  quoting  from  Vissman  V.  8o.  Ry.  Co., 
80  S.  W.  502. 

It  is  a  well-settled  rule  of  law  that  the  duty  of  using  ordinary 
care  in  the  matter  of  furnishing  the  servant  reasonably  safe 
tools,  materials  and  plaoe  to  work,  is  primarily  on  the  master, 
and  that  the  servant  is  under  no  duty  to  discover  defects 
therein,  unless  the  character  of  his  employment  is  such  as  to 
require  of  him  inspection  of  such  tools,  materials  or  place  of 
work,  or  he  knows  of  the  defects  in  same,  or  they  are  so  obvious 
that  a  person  of  his  experience  and  understanding  must  have 
discovered  them.  East  Tennessee  Telephone  Co.  v.  Jeffries, 
163  Ky.  133,  154  S.  W.  1112. 

A  servant  who  continues  at  work  on  a  hurry  job,  upon  the 
order  of  the  master  who  promises  to  give  him  a  better  tool, 
may  recover  for  an  injury  received  by  reason  of  the  defective 
tool  if  the  dangcnr  was  not  so  imminent  that  a  person  of 
ordinary  prudence  would  not  have  continued  at  work;  and 
this  is  a  question  for  the  jury  ordinarily  upon  all  the  facts. 
Houston,  Stanwood  &  Oamble  Co.  v.  Bain,  197  Ky.  435,  163 
S.  W.  219. 
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The  master's  duly  to  use  ordinary'  care  to  keep  its  tools  and 
appliances  in  a  safe  condition  is  primary,  and  can  not  be 
delegated  so  as  to  exempt  the  miwter  from  liability  for  injuries 
resulting  therefrom.  Clay  City  Lumber  &  Stave  Co.  v.  Noe, 
76  S.  W.  105,  25  R.  668. 

SAFE  MEANS  OF  ESCAPE-— It  is  an  error  in  instructing 
the  jury  to  make  the  right  of  the  accused  to  strike  in  self- 
defense  depend  upon  whether  there  was,  or  appeared  to  him  to 
be,  ''safe  means  of  escape."  WUlis  v.  Com,,  46  S.  W.  699, 
20  B.  368.    See,  also,  Selp-depense. 

SAFE  PLACE  TO  WORK.— General  Statement  of  Rule. 

A  master  is  bound  to  exeroise  ordinary  diligence  to  furnish  a. 
servant  with  a  reasonably  safe  place  in  which  to  work,  and  for 
failure  to  do  so  is  liable^  to  the  servant  for  any  damage  caused 
thereby.  Mason,  Hanger  &  Coleman  Co.  v.  Henry,  137  Ky.  51, 
121  S.  W.  1001;  Georgetown  Water,  Oas,  Electric  &  Power 
Co.  V.  Fortoood,  113  S.  W.  112;  Bruton's  Admr.  v.  Eddington- 
Chiffiths  Const.  Co.,  118  S.  W.  1001. 

A  master  is  not  an  insurer  of  the  safety  of  the  place  where 
he  puts  the  servant  to  work,  but  is  only  bound  to  use  ordinary 
care  to  furnish  the  servant  a  reasonably  safe  place  to  work; 
and  in  order  to  recover  plaintiff  must  not  only  show  that  the 
place  was  unsafe,  but  that  the  master  knew,  or  by  the  exercise 
of  ordinary  care  <x)uld  have  known,  of  its  unsafe  condition. 
Daniels  v.  Houston,  Staniwod  &  Oamble  Co.,  161  Ky.  527, 
170  S.  W.  1190. 

It  is  the  duty  of  the  master  to  exercise  ordinary  care  to 
furnish  the  servant  a  reasonably  safe  place  to  work.  It  is  not 
incumbent  on  the  master  to  furnish  a  safe  place ;  for  there  are 
many  occupations  which  are  attended  with  more  or  less  danger 
however  much  care  may  be  used  by  the  master.  It  is  only  the 
duty  of  the  master  to  exercise  ordinary  care  to  provide  a  rea- 
sonably safe  place  for  the  servant  to  work.  The  rule  is  also 
that  the  master  is  not  responsible  for  a  danger  which  the  servant 
himself  creates  in  the  progress  of  the  work.  If  the  master  exer- 
cises ordinary  care  to  furnish  the  servant  a  reasonably  safe 
place  to  work  and  the  servant  in  the  course  of  his  work  makes 
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the  place  unsafe,  and  is  injured  by  reason  of  a  peril  which  he 
himself  created,  the  master  is  not  liable.  Big  HiU  Coal  Co.  v. 
Abney,  125  Ky.  35&;  Smiih  v.  NoHh  Jellico  Coal  Co.,  131  Ky. 
196 ;  American  MUling  Co,  v.  Bell,  146  Ky.  68,  141  S.  W.  1191. 

The  master  must  use  ordinary  care  to  furnish  a  servant  a 
reasonably  safe  place  to  work  considering  the  purpose  for  which 
the  ^lace  was  intended  and  the  strains  that  may  be  reasonably 
anticipated.  IrUersiaie  Coal  Co.  v.  Shdton,  152  Ky.  92,  153 
S.  W.  1. 

The  master  owes  to  the  servant  the  primary  duty  to  use 
ordinary  care  to  provide  him  a  reasonably  safe  place  to  work 
and  reasonably  safe  appliances  with  which  to  work ;  and  if  the 
servant  is  injured  in  the  perf orman)ce  of  the  work,  because  of  the 
master's  failure  to  provide  him  a  reasonably  safe  place  to  work 
or  reasonably  safe  appliances  with  which  to  do  the  work,  the 
master  is  liable,  iinless  the  danger  of  performing  the  work  is 
BO  obvious  that  the  servant  must  have  known  of  it.  Otvensboro 
City  Ry.  Co.  v.  Botda^id,  152  Ky.  175,  153  S.  W.  206. 

The  master  must  provide  and  maintain  for  his  employes  a 
reasonably  safe  place  in  which  to  work,  which  will  of  course 
vary  with  the  character  and  nature  of  the  business.  Monroe  v. 
Standard  Sanitary  Mfg.  Co.,  141  Ky.  549,  133  S.  W.  214. 

It  is  not  the  duty  of  a  master  to  furnish  a  servant  an  abso- 
lutely safe  place  to  work.  It  must  be  a  reasonably  safe  place 
considering  the  kind  and  character  of  the  work  don^.  Olive 
Hill  Fire  Brick  Co,  v.  Ash,  146  Ky.  253,  142  S.  W.  403. 

The  master  is  not  an  insurer  of  thte  safety  of  his  premises, 
and  need  only  use  ordinary  care  to  make  them  reasonably  safe 
for  the  uses  for  which  they  are  intended.  Interstaie  Coal  Co. 
V.  Hmnblm's  Admr.,  152  Ky.  92,  153  S.  W.  1. 

Where  an  employer  had  put  up  a  toilet  room  for  the  use  of 
his  employes,  and  had  thereby  given  them  the  opportunity,  the 
invitation  and  the  right  to  use  it  in  connection  with  their  work 
in  the  factory,  it  became,  so  far  as  all  legal  obligations  were 
concerned,  a  part  of  its  place  of  work;  and  the  duty  of  the 
employer  to  furnish  the  employes  a  reasonably  safe  place  to  work 
applied  as  well  to  the  toilet  room  as  to  any  other  part  of  the 
ftoctoiy.    ^inn  Glove  Co.  v.  Senders,  147  Ky.  349,  144  S.  W.  11. 
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That  there  were  slight  ruts  in  the  floor  of  a  warehouse,  made 
by  wheels  of  trucks  in  hauling  hogsheads  of  tobacco  over  it,  and 
that  the  roof  leaked,  so  that  when  it  rained  the  floor  was  always 
wet  at  a  certain  place,  did  not  make  it  an  unsafe  place  to  work 
to  such  an  extent  as  to  allow  recovery  for  injury  to  an  employe 
from  slipping  on  the  wet  floor  when  pulling  a  truck  which  had 
stalled  at  that  place.  American  Tobacco  Co,  v.  Adams,  137  Ky. 
414,  125  S.  W.  1067. 

The  master  is  not  an  insurer  of  the  person  of  his  employes 
against  injury,  nor  is  he  required  to  warrant  the  safety  or  suf- 
ficiency of  the  machinery  or  premises.  Where  the  appliance 
or  premises  furnished  is  reasonably  safe,  measured  by  the  use 
to  which  it  is  put,  his  duty  is  fully  performed.  New  Oait  House 
Co.  V.  Chapman,  124  Ky.  527,  99  S.  W.  632,  30  R.  6(92. 

The  master  is  liable  for  injuries  to  a  servant  for  injuries 
caused  by  the  lid  of  a  box  filled  with  acid  and  hot  water  being 
so  constructed  and  maintained  as  not  to  afford  reasonable  pro- 
tection to  servants  who  are  required  to  go  over  and  near  it. 
C,  N.  0.  &  T.  P.  By.  Co.  v.  Fortner,  113  S.  W.  847. 

A  master  is  only  bound  to  furnish  his  servant  a  reasonably 
safe  place  in  which  to  do  the  work  required,  viewed  from  the 
nature  and  dangers  of  the  employment,  and  to  the  extent  that 
the  dangers  of  the  employment  can  not  be  reasonably  expected 
to  be  guarded  against,  the  risk  is  assumed  by  the  servant. 
Kentucky  Freestone  Co.  v.  McQee,  118  Ky.  306,  80  S.  W.  1113, 
25  R.  2211. 

The  master  must  use  ordinary  care  to  furnish  a  reasonably 
safe  place  to  work  and  reasonably  safe  tools  and  machinery. 
Ingram  v.  Ry,  Co.,  30  R.  715. 

It  is  the  duty  of  the  master  to  use  ordinary  care  to  provide 
and  maintain  a  reasonably  safe  place  for  the  servant  to  work 
and  reasonably  safe  appliances  with  which  to  work.  Tanmer's 
Admr.  v.  Wickliffe  Coal  Co,,  108  S.  W.  351,  32  R.  1304. 

Latest  Improvements  Not  Required.  All  that  the  master 
is  required  to  do  is  to  use  ordinary  care  to  furnish  reasonably 
safe  places  and  appliances,  and  this  degree  of  care  does  not 
demand  that  he  should  furnish  the  very  latest  and  best  improve- 
ments; it  will  be  suflScient  if  those  furnished  are  in  general 
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uae  and  generally  regarded  as  reasonably  safe.  Lancaster's 
Admr.  v.  Central  City  Light  &  Power  Co,,  137  Ky.  355,  125 
S.  W.  730. 

Duty  is  Primary,  and  Can  Not  be  Delegated.  The  duty  of 
the  master  to  use  ordinary  care  to  furnish  the  servant  a  rea- 
sonably safe  place  in  which  to  work  and  reasonably  safe  appli- 
ances and  tools  with  which  to  work  is  primary,  and  can  not 
be  delegated  to  another  servant  so  as  to  relieve  the  master  from 
liability  for  injuries  resulting  from  a  failure  to  perform  such 
duties.  Eastern  Ky.  Home  Tel  Co.  v.  Mellon,  116  S.  W.  709 ; 
Owensboro  City  By.  Co.  v.  Rowlavd,  152  Ky.  175,  153  S.  W. 
206. 

The  law  requires  the  master  to  keep  a  house  which  he  is 
erecting  in  a  reasonably  safe  condition  for  servants  to  work  in, 
and  the  master  can  not  delegate  this  duty  to  others.  Lortz  & 
Prey  Plaming  MUl  Co.  v.  Weil,  113  S.  W.  474. 

The  duty  of  furnishing  reasonably  safe  tools,  materials,  and 
place  to  work,  is  primarily  on  the  master,  and  the  servant  is 
under  no  duty  to  discover  such  defects,  and  unless  he  knew 
of  their  existence  or  that  they  were  patent  and  obvious  to  a 
person  of  his  experience  and  understanding,  he  will  not  be 
precluded  from  recovery.  Cincinnati,  N.  0.  <&  T.  P.  By.  Co.  v. 
Martin,  146  Ky.  260,  142  S.  W.  410. 

The  duty  of  the  master  to  furnish  the  servant  with  a  reason- 
ably safe  place,  material,  and  appliances  in  and  with  which 
to  work  can  not  be  delegated  to  an  agent.  C  dk  0.  By.  Co.  v. 
Marcum,  136  Ky.  245,  124  S.  W.  293. 

The  duty  of  the  master  to  furnish  the  servant  reasonably  safe 
appliances  with  which  to  work  is  not  assignable.  American 
Machine  Co.  v.  Ferry,  141  Ky.  372,  132  S.  W.  546. 

Hazardous  Work — ^Wrecking  Old  Buildings.  The  law  does 
not  impose  upon  the  master  engaged  in  the  hazardous  work  of 
tearing  down  an  old  building  the  duty  of  inspecting  it  so  that 
his  workmen  may  have  a  safe  place  to  work,  and  in  an  action 
by  a  servant  who  was  injured  from  the  breaking  of  a  beam  upon 
which  he  was  standing  while  engaged  in  tearing  down  an  old 
building,  it  would  be  requiring  too  high  a  degree  of  care  to 
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Bay  that  it  was  the  duty  of  the  master  to  have  known  that 
there  was  a  knot  in  the  particular  piece  of  timber,  or  that  the 
knot  ran  through  the  timber  at  such  an  angle  as  to  make  it  dan- 
gerous to  his  workmen.  Standard  Oil  Co.  of  Ky,  v.  Wcetson, 
154  Ky.  550,  157  S.  W.  929. 

The  master's  duty  to  furnish  a  safe  place  to  work  does  not 
apply  to  the  wrecking  of  a  building,  which  is  necessarily  hazard- 
ous. Ballard  &  BaUard  Co.  v.  Lee's  Admr.,  131  Ky.  412,  115 
S.  W.  732. 

Servant  Putting  Place  in  Safe  Condition.  Where  the  ^rv- 
ant  is  employed  to  put  a  place  in  safe  condition  for  himself 
and  others  to  work,  no  obligation  rests  upon  the  master  to 
furnish  the  servant  a  safe  place  to  work.  C.  cfe  0.  By.  Co.  v. 
Snyder's  Admr.,  153  Ky.  350,  155  S.  W.  735. 

The  master  is  not  required  to  make  a  place  reasonably  safe 
for  a  servant  whom  he  has  employed  and  whose  duty  it  is  to 
put  the  place  in  a  safe  condition  for  himself  and  others.  There- 
fore, when  a  servant  so  employed  and  so  engaged  Is  injured 
because  of  the  failure  of  the  master  to  provide  him  with  a 
reasonably  safe  place  in  which  to  work,  he  can  not  recover  of 
the  master.  Boyd  v.  Crescent  Coal  Co.,  141  Ky.  787, 133  S.  W.  777. 

Changes  Made  in  Progress  of  Work.  The  rule  which  makes 
it  the  duty  of  the  employer  to  furnish  its  employe  a  safe 
place  to  work,  is  usually  applied  to  a  permanent  place  of  work, 
and  not  to  such  places  as  a  room  in  a  coal  mine,  which  is  con^ 
stantly  shifting  and  being  transformed  as  the  direct  result  of 
the  employe's  labor.  Proctor  Coal  Co.  v.  Beaver's  Admr.,  151 
Ky.  839,  152  S.  W.  966. 

The  rule  requiring  the  master  to  use  ordinary  care  to  furnish 
a  reasonably  safe  place  of  work  is  subject  to  the  exception  that 
the  servant  assumes  risks  resulting  from  changes  made  in  the 
place  of  work  by  him  in  the  ordinary  progress  of  the  work. 
Wight  V.  Cumberland  Tel.  &  Tel.  Co.,  137  Ky.  299,  125  S.  W. 
718. 

The  rule  that  the  master  is  not  liable  to  the  servant  for  a  risk 
which  he  creates  in  the  progress  of  the  work,  does  not  apply 
where  the  work  is  done  under  the  order  of  the  master  in  the 
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way  he  directs  and  the  danger  is  incidental  to  the  work.  Ada 
Coal  Co.  V.  Linville,  152  Ky.  2,  153  S.  W.  21. 

The  duty  of  the  master  to  use  ordinary  care  to  furnish  the 
servant  a  reasonably  safe  place  to  work  does  not  apply  where 
as  a  result  of  the  servant's  work  the  character  of  the  place  is 
constantly  changed,  and  the  place  itself  becomes  dangerous  either 
nesessarily  or  from  the  manner  in  which  the  work  is  done. 
Smith's  Admr.  v.  North  Jellico  Coal  Co.,  131  Ky.  196;  Labatt, 
Master  and  Servant,  Sec.  588;  Cleveland,  C.  C,  &  St.  L.  B. 
Co.  V.  Broum,  20  C.  C.  A.  147 ;  WaUsend  Coal  dk  Coke  Co  v. 
Shields'  Admr.,  159  Ky.  644,  167  S.  W.  918. 

The  master  is  not  liable  to  the  servant  for  an  injury  received 
from  a  danger  which  he  himself  created  in  the  progress  of  the 
work  of  which  he  had  charge,  the  premises  being  reasonably 
safe  when  he  began  the  work.  Amrerican  Milling  CO'.  v.  BeU, 
146  Ky.  68,  141  S.  W.  1191. 

Duty  Confined  to  Certain  Appliances  and  Places.    The 

duty  of  a  master  to  furnish  reasonably  safe  appliances  and  rea- 
sonably safe  places  is  confined  to  the  appliances  wth  which  the 
servant  is  required  to  work  and  to  the  places  where  his  duties 
require  him  to  be.  Harper  v.  I.  C.  R.  Co.,  131  Ky.  225,  115 
S.  W.  198. 

It  is  the  duty  of  the  master  to  exercise  ordinary  care  to 
furnish  to  the  servant  a  reasonably  safe  place  to  work,  but  this 
rule  only  applies  to  the  place  where  the  servant  is  directed  by 
the  master  to  work,  and  when  the  servant  voluntarily  leaves 
the  place  of  work  assigned  by  the  master,  and  without  his 
knowledge  or  consent  takes  up  work  at  another  place,  and  with 
other  appliances,  the  servant  gets  beyond  the  limit  of  duties 
imposed  by  law  upon  the  master.  Courier-Journal  Primiing  Co. 
V.  Haag,  155  Ky.  248,  159  S.  W.  789. 

The  duty  of  the  master  to  furnish  the  servant  a  reasonably 
safe  place  is  not  confined  to  the  precise  spot  in  which  the  servant 
works  but  includes  the  places  to  and  from  which  he  may  be 
required  to  go  in  performing  his  duties.  Fluehart  ColUeries  Co. 
V.  Elam,  151  Ky.  47,  151  S.  W.  34. 

Servant  not  Excused  From  Using  Precautions.    In  B.  F. 

Avery  &  Sons  v.  Lung,  32  Rep.  702,  the  court  said:     '*Tho 
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doctrine  which  requires  the  master  to  provide  and  maintain  a 
reasonably  safe  place  in  which  his  servant  is  to  lat^or,  does  not 
admit  of  that  construction  which  excuses  the  servant  from  using 
his  eyes,  and  the  plainest  precaution  for  his  own  safety."  Bobin^ 
son,  Norton  &  Co.  v.  Legrande,  151  Ky.  188,  151  S.  W.  383. 

Protecting  Belts  and  Gears.  In  Kentucky  there  is  no 
statutory  requirement  that  revolving  belts  and  gears  be  pro- 
tected or  covered,  nor  is  it  negligence  per  se  for  a  master  to 
operate  belting  and  cog  wheels  without  covering  or  guards. 
Negligence  depends  on  the  circumstances  of  each  case,  the  nature 
of  the  service,  the  degree  of  exposure  and  notice  thereof  to  the 
servant  (26  Cyc.  1133),  and  it  is  a  question  of  fact  under  the 
circumstances  of  each  case  for  the  jury  to  determine  whether 
the  master  has  exercised  ordinary  care  to  provide  for  the  serv- 
ant a  reasonably  safe  place  for  the  work  contemplated.  Job 
Iron  cfe  Steel  Co.  v.  Layne,  159  Ky.  209,  166  S.  W.  978. 

Safe  and  Unsafe  Premises — Choice.  Where  there  is  open 
to  a  servant  the  selection  of  a  safe  and  an  unsafe  way  of  using 
implements  or  premises,  and  with  knowledge  of  the  conditions, 
he  voluntarily  and  knowingly  selects  the  unsafe  way,  he  takes 
the  risk  of  any  accident  that  may  happen  to  him.  Elliott  v. 
OreenvUle  Coal  Co.,  159  Ky.  481,  167  S.  W.  424. 

Rule  Where  Servant's  Duty  to  Inspect.  It  is  not  the  duty 
of  the  master  to  exercise  ordinary  care  to  furnish  a  reasonably 
safe  place  for  the  servant  to  work  where  the  business  of  the 
servant  is  to  inspect  the  place  and  see  that  it  is  safe.  An  engine 
inspector  can  not  recover  because  of  a  defect  in  an  engine  which 
he  was  inspecting  by  reason  of  which  he  was  burned  by  the  hot 
water  from  the  engine.  L.  &  N.  R.  Co.  v.  Cook,  150  Ky.  689, 
150  S.  W.  802. 

Servant  not  Bound  to  Inspect.  The  rule  is,  that  a  servant, 
whose  duties  do  not  include  those  of  examination  and  inspec- 
tion, is  under  no  duty  to  discover  defects  in  the  safety  of  his 
place  of  work;  and  unless  they  are  patent  and  obvious  to  one 
of  his  undertaking  and  experience,  he  may  recover  when  injured 
as  the  result  of  being  in  an  unsafe  place.  Olive  Hill  Fire  Brick 
Co.  V.  Ash,  146  Ky.  253,  142  S.  W.  403. 
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Maintaining  Safe  Place.  The  law  is  w^  settled  in  this 
State  that  the  master  owes  to  the  servant  the  duty  of  providing 
him  a  reasonably  safe  place  in  which  to  work,  and  of  maintain- 
ing it  in  a  reasonably  safe  condition  during  the  employment, 
having  regard  to  the  character  of  the  services  required  and  the 
dangers  that  a  reasonably  prudent  man  would  apprehend  under 
the  circumstances.    L.  &  N.  B,  Co,  v.  Carter,  112  S.  W.  904. 

What  Constitutes  Assurance  of  Safety.  It  is  not  neces- 
sary that  the  master  should  use  words  which,  in  terms,  expressly 
or  directly  assure  the  servant  that  the  place  where  he  is  directed 
to  work  is  a  reasonably  safe  place;  it  is  sufficient  if  the  acts  of 
the  master,  under  all  the  circumstances,  amount  to  an  assur- 
ance that  the  place  where  he  directs  the  servant  to  work,  is  a 
reasonably  safe  place.  Interstaie  Coal  Co.  v.  Oarrard,  163  Ky. 
235,  173  S.  W.  767. 

Obvious  Dangers.  ''While  the  general  rule  is  that  the 
master  must  provide  the  servant  with  a  reasonably  safe  place  to 
work  and  reasonably  safe  tools  with  which  to  work,  if  the  dan- 
ger of  working  in  the  place  or  with  the  tools  provided  is  so 
obvious,  immediate  or  constant  as  to  be  known  to  the  servant, 
and  he  nevertheless  undertakes  or  continues  the  work  and  is 
injured  in  its  performance,  he  can  not  recover  for  such  injury. 
This  rule  must,  however,  be  applied  with  some  modification,  if 
the  work  is  done  in  an  emergency  and  by  the  direction  of  the 
master,  or  by  his  express  command  in  the  absence  of  an  emei^- 
ency,  and  the  master  gives  the  servant  to  understand  that  he 
does  not  consider  the  risk  one  which  a  prudent  man  would 
refuse  to  undertake ;  in  such  event,  the  servant,  notwithstanding 
his  knowledge  of  the  danger,  has  a  right  to  rely  on  his  master's 
judgment,  unless  his  own  is  so  clearly  opposed  thereto  that, 
in  fact,  he  does  not  rely  upon  the  master's  ojinion."  Pullnum 
Co.  V.  GMer,  128  Ky.  72;  Sherman  &  Redfield  on  Negligence, 
Sec.  166;  Long's  Admr,  v.  IlL  C.  B.  Co.,  24  R.  567;  i.  cfe  N. 
B.  Co.  V.  Ward,  19  R.  1900;  Thom»pson,  Neg.,  Sec.  144; 
Sunrise  Coal  Co.  v.  McDaniel,  150  Ky.  70,  150  S.  W.  3. 

Dangers — Not  Obvious — ^Assurances.  The  rule  in  this 
State  is  that  when  the  place  in  which  the  servant  is  engaged 
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in  working  is  not  such  as  imposes  upon  the  master  iSie  full  duty 
of  providing  a  safe  place,  but  is  somewhat  hazardous  or  danger- 
ous, although  not  obviously  so,  or  the  danger  of  continuing  is 
not  so  apparent  that  a  person  of  ordinary  intelligence  would 
not  undertake  it,  and  the  servant  is  assured  in  substance  or 
effect,  by  the  master,  who  is  present,  that  it  is  reasonably  safe, 
or  that  there  is  no  danger,  or  is  directed  by  him  to  go  on  with 
the  work,  the  servant  may  recover  for  injuries  received,  although 
the  risk  or  hazard  in  prosecuting  the  work  is  as  well  known  to 
the  servant  as  it  is  to  the  master.  C,  &  0.  By.  Co.  v.  Swyder's 
A^tmr.,  153  Ky.  350,  155  S.  W.  735. 

Putting  on  Roof.  When  the  servant,  by  reason  of  his  skill 
and  experience,  is  put  in  charge  of  the  work  of  putting  on  a 
roof,  the  rule  that  his  master  must  use  ordinary  care  to  provide 
^im  a  safe  place  to  work  has  no  application.  Daisey  v.  Woffner, 
162  Ky.  554,  172  S.  W.  942. 

One  employed  to  do  repair  work  on  a  roof  and  the  guttering 
thereof  knows  in  advance  that  his  employer  is  not  undertaking 
to  furnish  him  a  reasonably  safe  place  to  work,  because  the 
place  being  out  of  repair  is  necessarily  in  some  measure  danger- 
ous, and  the  employe  necessarily  assumes  the  additional  risk 
growing  out  of  the  then  condition  of  the  place.  Bv^sell  v.  W.  E. 
CaldweU  Co.,  158  Ky.  229,  164  S.  W.  787. 

Mines.  The  rule  that  requires  the  master  to  use  ordinary 
eare  to  furnish  his  servant  with  a  reasonably  safe  plaice  in  which 
to  work  and  reasonably  safe  tools  and  appliances  with  which  to 
perform  his  work,  applies  to  mining ;  and  if  one  employed  as  a 
drivers  of  mules  in  hauling  coal  oars  in  a  minet,  is  injured  by 
reason  of  the  viciousness  or  unsaf  eness  of  a  mule  he  was  required 
to  drive  in  the  mine,  the  master  is  liable  therefor,  unless  the 
servant  knew  of  the  vi<;iousness  or  unsafeness  of  the  mule  before 
receiving  his  injuries,  or  its  vicious  or  unsafe  qualities  were  so 
patent  as  to  have  become  known  to  him  while  using  the  animal. 
Gatliff  Coal  Co.  v.  Wright,  157  Ky.  662,  163  S.  W.  1110. 

The  duty  to  make  safe  the  place  where  a  coal-mmer  is  at 
work  may  be  imposed  upon  either  the  miner  or  tjhe  mine  opera- 
tor, by  agreement  or  by  custom  j  and  where  not  fixed  by  agree- 
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ment,  it  depends  upon  the  custom  in  force  in  the  mine  at  the 
time.  This  custom  may  be  shown  by  witnesses  who  have  proper 
qualifications  to  testify  upon  the  subject.  The  safe  place  doc- 
trine does  not  apply  where  the  servant  is  engaged  in  work  of 
such  nature  as  to  cause  a  constant  change  in  the  conditions  as 
to  safety  of  the  place  where  he  is  at  work;  and  extracting  coal 
is  a  work  of  that  kind.  Eagle  Coal  Co.  v.  Patrick's  Admr,, 
161  Ky.  333,  170  S.  W.  960. 

It  is  the  duty  of  mine  owners,  where  slate  has  been  falling 
from  the  roof  of  a  mine  entry,  either  to  remove  the  slate  until 
the  roof  arches  itself  or  to  timber  it,  so  as  to  make  it  a  rea- 
sonably safe  place  for  their  employes  to  work  in.  Trosper  Coal 
Co.  V.  Crawford,  152  Ky.  214,  153  S.  W.  211. 

Car  Repairer.  Car  repairer  injured  while  under  car  to 
inspect  it  in  the  line  of  his  duty  before  beginning  work  of  repair- 
ing it,  is  entitled  to  recover.  L.  &  N.  B.  Co,  v.  Mahoney's 
Admx.,  153  Ky.  761,  156  S.  W.  388. 

Question  for  Jury.  Whether  places  and  appliances  which 
the  master  has  furnished  are  reasonably  safe  is  a  question  of 
fact  for  the  jury.  Louisville  Veneer  Mills  Co.  v.  Clemonts,  109 
S.  W.  308,  33  R.  106;  Owenshoro  Brick  dk  Sewer  Pipe  Co.  v. 
Glmn,  106  S.  W.  1195,  32  R.  803. 

Pleading.  While  negligence  may  be  pleaded  in  general 
terms,  no  recovery  thereunder  can  be  had  for  a  failure  on  the 
part  of  the  master  to  use  ordinary  care  to  furnish  the  servant 
a  reasonably  safe  place  to  work  or  reasonably  safe  appliances 
for  work.  Where  a  recovery  is  sought  on  these  grounds  they 
must  be  specially  pleaded.  Ohio  Valley  Coal  &  Mining  Co.  v. 
Eeine,  159  Ky.  586,  167  S.  W.  873. 

Under  a  petition  in  an  action  for  injuries  to  a  servant,  alleg- 
ing a  failure  to  provide  a  reasonably  safe  place  to  work  or 
reasonably  safe  machinery  and  appliances,  a  recovery  can  not 
be  had  for  failure  to  warn  and  instruct  the  servant.  Gaines  & 
Co.  V.  Johnson,  133  Ky.  507, 105  S.  W.  381,  32  R.  58. 

Instructions.  *'It  was  the  duty  of  defendant  to  use  ordinary 
care  to  furnish  plaintiff  a  reasonably  safe  place  in  which  to 
work,  and  if  you  believe  from  the  evidence  that  the  defendant 
failed  to  use  such  care,  and  that  by  reason  thereof  defendant's 
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trades  on  the  ocoasion  in  question  were  not  in  a  reasonably  safe 
condition,  and  such  defective  condition,  if  any,  was  known  to 
the  defendant,  or  could  have  been  known  to  it  by  the  exercise 
of  ordinary  care,  and  was  not  known  to  the  plaintiff,  or  was  not 
so  obvious  that  plaintiff,  by  the  exercise  of  ordinary  care  in  the 
discharge  of  his  duties,  should  have  known  it,  and  that  by 
reason  thereof,  the  car  on  which  plaintiff  was  riding  was 
derailed  and  wrecked,  and  plaintiff,  while  using  ordinary  care 
for  his  own  safety  was  thereby  injured,  you  will  find  for  the 
plaintiff;  unless  you  so  believe,  you  will  find  for  the  defendant." 
This  instruction  was  prepared  by  the  Court  of  Appeals  in  BelU 
Knox  Co<a  Co.  V.  Gregory,  152  Ky.  415,  153  S.  W.  465. 

The  instruction  should  not  require  that  the  master  must  pro- 
vide, etc.,  but  should  use  the  words,  **use  ordinary  care  to  pro- 
vide" a  safe  place  to  work.  Trosper  Coal  Co,  v.  Crawford,  152 
Ky.  214,  153  S.  W.  211. 

In  an  action  by  servant  to  recover  for  injuries  caused  by 
alleged  defects  in  fioor,  substance  of  instructions  stated  in 
opinion,  and  held  not  erroneous.  Nevrport  Rolling  MUl  Co.  v. 
Mason,  152  Ky.  224,  153  S.  W.  220, 

Facts  alleged  held  to  warrant  an  instruction  that  it  was 
defendant's  duty  to  exercise  ordinary  care  to  furnish  a  car 
repairer  a  reasonably  safe  place  to  work  and  to  keep  it  safe, 
and  that  when  it  directed  him  to  go  under  the  car  to  work,  it 
was  its  duty  to  exercise  ordinary  care  to  protect  him  from 
injury  by  a  movement  of  any  car  on  the  siding  while  he  was 
so  engaged;  and  that  if  it  failed  to  do  so,  and  by  reason 
thereof  he  was  hiirt,  the  jury  should  find  in  his  favor.  Pitts- 
burgh, C.  C.  <&  St.  L.  By.  Co.  v.  Schaub,  136  Ky.  652,  124 
S.  W.  885,  136  Am.  St.  Rep.  273. 

In  an  action  for  personal  injuries  the  court  instructed  the 
jury  that  it  was  the  duty  of  the  master  to  use  ordinary  care  to 
furnish  the  servant  a  reasonably  safe  place  to  do  the  work 
assigned  him,  and  if  defendant  had  negligently  failed  to  do 
this,  and  by  reason  of  such  failure  the  plaintiff  was  injured, 
the  jury  should  find  for  him,  unless  he  was  himself  negligent  in 
the  performance  of  his  duties  and  but  for  this  would  not  have 
been  injured,  or  his  injury  was  the  result  of  one  of  the  hazards 
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ordinarily  incident  to  the  business,  in  either  of  which  states  of 
facts  they  erhould  find  for  defendant.  Held,  this  instruction  was 
not  subject  to  the  criticism  that  it  submitted  both  the  law  and 
facts  of  the  case.  Chiooffo  Veneer  Co,  v.  Jones,  143  Ky.  21, 
135  S.  W.  430. 

In  an  action  by  a  servant  for  injuries  from  a  kick  by  a  mule, 
the  court  properly  instructed  the  jury  that  if  the  mule  was 
dangerous  and  vicious,  and  was  known  by  the  defendant  to  be 
such,  or  if  by  the  use  of  ordinary  care  this  might  have  been 
known  by  it  or  its  servants,  they  should  find  for  the  plaintiff; 
but  if  plaintiff  knew  before  he  was  kicked  by  the  mule  that  it 
was  dangerous  and  liable  to  kick  and  injure  him,  and  after  this 
voluntarily  went  on  hauling  with  the  mule,  he  assumed  the 
risk,  and  they  should  find  for  the  defendant.  East  JdUco  Coal 
Co.  V.  Stewwrt,  68  S.  W.  624,  24  R.  420. 

SAFETY  APPLIANCE  ACTS.— Under  the  Safety  Appliance 
Acts  of  Congress,  there  is  imposed  on  the  carrier  an  absolute 
duty,  not  dependable  on  the  exercise  of  diligence  or  the  exist- 
ence or  wrong  intent  or  knowledge  on  the  part  of  the  carrier. 
NasJuville,  C,  &  St.  L.  By,  v.  Henry,  158  Ky.  88,  164  S.  W.  310. 

SAFETY  CLAUSE.— Effect  of  '^danger,''  ''safety,"  or 
''insecurity"  clause  in  mortgage.  See  notes  on  this  subject  in 
23  L.  R.  A.  7«0;  19  L.  R.  A.  (N.S.)  915. 

SAID. — In  oonstruing  an  indictment,  as  in  construing  any 
other  document,  some  force  must,  if  practicable,  be  given  to  all 
its  words,  and  words  which  have  a  well  defined  meaning,  such 
as  the  word  "said,"  can  not  be  rejected,  but  must  be  given 
their  usual  effect.  Com.  v.  Schivieters,  122  Ky.  874,  93  S.  W. 
592,  29  R.  417. 

The  word  "said"  in  a  document  refers  to  something  that 
has  been  mentioned  above  in  the  document.    Id. 

Three  names  used  held  to  mean  the  same  "individual,"  by 
the  use  of  the  words  "the  said,"  preceding  same.  Closterman 
V.  Com.,  4  Ky.  Opin.  85. 

SAID  BANK. — Mistakes  in  the  execution  of  negotiable  papers 
may  always  be  corrected  unless  the  rights  of  a  third  party  have 
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intervened.  Where  a  note  payable  at  and  discounted  by  the 
Gterman  National  Bank  was  repeatedly  renewed,  the  several 
renewals  being  made  in  the  same  way  until  the  last,  which  was 
made  payable  at  the  **said  bank,"  the  word  **8aid**  being  by 
mistake  substituted  for  the  words  ''(German  National,"  as  it  is 
manifest  that  in  the  contemplation  of  all  the  parties  the  words 
''said  bank"  meant  the  plaintiff,  the  (German  National  Bank, 
they  will  be  so  read  by  the  court;  but  if  they  could  not  be  so 
read,  the  mistake  being  pleaded  and  proved  would  be  corrected, 
the  rights  of  no  third  persons  being  involved.  German  Nat, 
Bmk  V.  Louisville  Butchers'  Hide  &  TaUow  Co.,  97  Ky.  34, 
29  S.  W.  882, 16  R.  881. 

SAID  ESTATE. — Testator  directed  his  real  estate  sold  and 
the  -proceeds  converted  into  bank  stock,  the  proceeds  to  be 
enjoyed  by  his  sister  during  her  life,  and  at  her  death  *'said 
estate"  to  go  to  certain  collateral  kindred,  and  further  pro- 
vided, **it  is  not  my  wish  that  the  principal  or  any  part  of  my 
estate  shall  be  used  by  my  sister,  deeming  the  proceeds  thereof 
a  full  and  sufficient  support."  Held,  that  the  life  tenant  took 
an  absolute  estate  in  the  dividends  arising  from  the  bank  stodc 
during  her  life,  and  any  of  the  dividends  remaining  undisposed 
of  at  her  death  go  to  her  representatives.  Chapnum  v.  Chap- 
man, 87  Ky.  140,  9  R.  978. 

SAID  NEGROES. — One  writing  can  not  be  connected  with 
another  unless  it  refer  to  it;  but  where  there  are  words  of 
reference  to  the  subject-matter,  as  **the  said  negroes,"  though 
there  be  no  description  of  the  writing  referred  to,  it  is  sufficient, 
and  proof  aliunde  may  be  used  to  show  that  they  were  simul- 
taneously executed  and  are  part  of  the  same  contract.  Dilling- 
ham  V.  Estill,  3  Dana,  23. 

SALARY. — The  word  ''salary"  may  be  defined  generally  as 
a  fixed  annual  or  periodical  payment  for  services,  depending 
on  the  time,  and  not  on  the  amount  of  the  servi«ces  rendered; 
and  though,  to  give  a  statute  effect,  the  word  will  sometimes 
be  more  broadly  construed,  this  will  not  be  done  where  the 
language  of  the  statute  forbids  such  construction.  Spalding  v. 
Thornbury,  128  Ky.  534,  108  S.  W.  906,  33  R.  362. 
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In  a  cpoit  against  a  person  as  principal,  the  issue  being  as 
to  whether  the  person  who  made  the  debt  was  defendant's 
agent,  an  instruction  that  if  the  alleged  agent  was  working 
for  defendants  on  a  commission  or  salary  then  they  should 
find  for  the  plaintiff,  is  not  objectionable  as  using  the  iword 
''salary,"  though  the  word  "salary"  was  not  used  by  any 
witness.  W.  H.  White  <&  Sm  v.  Ballard  County  Bank,  117  S. 
W.  294. 

''Salaries"  held  to  mean  the  sums  officers  were  to  receive  for 
their  services  as  officials.    Com.  v.  Bailey,  81  Ky.  397. 

SALE.^^See  CoNDmoNAL  Sale. 

Sec.  210,  Ey.  Stats.,  providing  that  all  sales,  including  those 
under  execution,  of  lands  of  which  any  person  is  iu  adverse 
possession  shall  be  void,  does  not  apply  to  a  sale  by  order  of 
a  court  of  equity.  Ward  v.  Edge,  100  Ky.  TOT,  39  S.  W.  440, 
19  R.  59;  Carlisle  v.  Cassady,  46  S.  W.  490,  20  R.  562. 

A  mortgage  is  not  a  "sale"  or  "alienation"  within  the 
meaning  of  Ey.  Stats.,  Sec.  4021,  and  a  person  acquiring  a 
mortgage  more  than  five  years  before  a  city  sues  to  enforce  a 
lien  for  taxes  on  the  property  is  not  within  the  statute.  Biss- 
berger  v.  City  of  Louisville,  US  S.  W.  319. 

Every  verbal  contract  for  the  sale  of  lands,  whatever  may 
be  the  consideration,  is  a  sale  within  the  Act.  Frowman  v. 
Gordon,  Litt.  Sel.  Cas.  193. 

Contract  for  "the  possession  of  the  farm  and  the  benefit 
thereof,"  held  not  to  be  a  sale  of  property  under  the  circum- 
stances.    Withers  v.  Thompson,  4  Mon.  330. 

Covenant  reciting  that  covenantor  had  sold  implies  a  cove- 
nant to  convey,  not  that  he  has  conveyed.  BeaUe  v.  School, 
1  Mar.  47«. 

An  order  authorizing  the  sale  of  land  for  reinvestment  by 
the  court's  commissioner  at  private  sale  is  prohibited  by  Sec. 
696  of  the  Civil  Code^  and  a  private  sale  made  in  pursuance 
of  such  order  must  be  set  aside^  LuttreU  v.  Wells,  97  Ey.  84, 
30  S.  W.  10,  16  R.  812. 

An  Act  to  prohibit  "the  sale"  of  liquor  is  not  unconstitu- 
tional because  in  the  body  of  the  Act  it  is  made  unlawful  also 
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to  '*give  or  loan"  liquors.  But  even  if  it  were  invalid  in  so 
far  as  the  body  of  the  Act  varies  from  the  title,  so  mueh  of  the 
Act  as  makes  the  sale  unlawful  is  still  in  force.  Stickrod  v. 
Com.,  86  Ky.  385,  9  R.  563. 

An  Act  to  prohibit  the  **sale"  of  liquors  within  a  certain 
precinct  is  not  unconstitutional,  because  the  body  of  the  Act 
prohibits  the  giving  as  well  as  the  sale.  The  title  relates  to 
but  one  subject,  and  if  the  body  embraces  more,  only  that  part 
of  the  Act  not  embraced  by  the  title  would  be  unconstitutional. 
Com.  V.  Edinger,  7  R.  441. 

An  indictment  against  a  merchant  for  selling  spirituous* 
liquors  without  a  license  must  contain  a  statement  of  the  acts 
constituting  the  offense.  A  general  charge  that  a  merchant  has 
sold  whisky,  etc.,  without  stating  to  whom  the  sale  was  made,  is 
too  general.    Wilson  v.  Com.,  14  Bush,  169. 

To  sell  property  is,  in  the  strict  signification  of  the  word 
"seU,''  to  transfer  it  from  one  to  another,  in  consideration  of  a 
price  paid  or  agreed  to  be  paid  in  current  money.  A  sale 
differs  from  a  barter  in  this,  that  in  the  latter  the  consideration 
instead  of  being  paid  in  money  is  paid  in  goods  or  merchandise 
susceptible  of  a  valuation.    Com.  v.  Davis,  12  Bush,  241. 

Where  the  widow  is  entitled  to  occupancy  of  the  mansion 
house  until  the  assignmait  of  dower,  or  the  sale  of  the  property, 
by  the  sale  is  meant  a  completed  sale,  not  a  miere  preferred  bid, 
which  may  be  rejected  or  confirmed  by  the  court.  Cass  v. 
Smith,!  R.  291. 

SALE  AND  DIVISION. — ^A  sale  and  division  of  the  proceeds 
of  sale,  being  merely  a  form  of  partition,  and  permissible  when 
allotment  in  kind  would  result  in  impairing  the  value  of  the 
shares,  where  the  parties  claim  as  devisees,  the  action  for  sale 
and  division  of  the  proceeds  of  sale  of  property  so  owned,  is 
governed  by  the  same  provision  as  to  venue  as  an  action  for 
allotment  in  kind.  Boreing  v.  Mdcon,  159  Ky.  14,  166  S.  W. 
ftl2. 

SALE  AND  RETURN.— ''Sales  on  trial  or  approval,''  and 
''sale  and  return,"  are  terms  of  common  use  in  the  transfer 
of  personal  property,  and  indicate  transactions  that  apparently 
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lack  mutuality;  but  they  are  not  necessarily  without  considera- 
tion or  disadvantageous  to  either  buyer  or  seller.  Bank  of 
LovisvUle  v.  Baumeigter,  87  Ky.  13. 

The  property  in  such  contracts  passes  to  the  purchase, 
subject  to  an  option  in  him  to  return  them  within  a  fixed  time 
or  in  a  reasonable  time,  and  if  he  fails  to  exercise  this  option 
by  so  returning  them,  the  sale  becomes  absolute,  and  the  price 
may  be  recovered  in  an  action  for  goods  sold  and  delivered. 
Jameson  v.  Gregory,  4  Met.  369. 

SALE  OF  BUSINESS.— It  is  generally  held  that  where  one 
sells  a  business,  and  agrees  not  to  engage  in  a  like  business  in 
the  same  territory,  or  within  a  certain  time,  sueh  a  covenant 
is  not  merely  a  personal  right  for  the  benefit  of  the  vendee 
alone,  but  it  is  a  valuable  asset  that  attaches  to  the  business, 
and  may  be  assigned.  Oropp  v.  Perkins,  148  Ky.  183,  146 
S.  W.  369. 

SALE  OF  MORTGAGED  PROPERTY.— It  is  the  intent  and 
purpose  to  defraud  the  mortgagee  or  the  public  that  constitutes 
the  offense  under  the  statute,  and  this  intent  must  be  gathered 
from  the  attendant  facts  and  circumHtanoes.  Galbreath  v. 
Wilson,  10  Ky.  Law  Rep.  638;  2  Roberson's  Criminal  Law, 
Sec.  791.    Com.  v.  Wiggins,  165  Ky.  75,  176  S.  W.  946. 

SALE  OF  OFFICE. — '*No  oflSce  or  post  of  profit,  trust  or 
honor  under  this  Commonwealth,  whether  civil  or  military, 
legislative,  executive,  ministerial  or  judicial,  nor  the  deputation 
thereof,  in  whole  or  in  part,  shall  be  sold  or  let  to  farm  by  any 
person  holding  or  expecting  to  hold  the  same."  Ky.  Stats. 
<1»15),  Sec.  3740. 

There  is  a  distinction  between  selling  the  profits  of  an  office 
and  selling  the  office  itself.  If  a  sheriff  contract  to  allow  his 
deputy  half  or  other  portion  of  the  fees  for  his  services,  and 
takes  a  bond  of  indemnity,  there  is  nothing  unlawful  in  such 
bond.    Combs  v.  Brashears,  6  J.  J.  M.  632. 

An  agreement  by  a  candidate  for  sheriff  before  a  party 
convention  to  appoint  one  of  his  opponents  to  a  deputyship  at 
a  fixed  salary,  in  consideration  of  the  latter's  withdrawal  from 
the  contest  and  assisting  him  in  securing  the  nomination  and 
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election,  is  not  a  sale  of  the  office  of  sheriff  or  a  deputation 
thereof,  within  the  meaning  of  Ky.  Stats.,  Sec.  3740.  Common- 
wealth V.  Sheeran,  145  Ky.  361,  140  S.  W.  568. 

A  contract  between  a  sheriff  and  constable  reciting  '*that 
the  fees  and  emoluments  of  the  said  office  of  sheriff,  arising  and 
which  have  arisen,  etc.,  amount  to  more  than  $700.00,  which 
Sharp  (constable),  is  to  retain  for  his  service,  except  $700.00  to 
be  paid  Harper,  $350.00  December  25,  1663,  and  $360.00 
December  25,  1864;  held  to  be  a  sale  and  deputation  of  the 
office  of  sheriff,  and  void  as  to  that  amount.  Sharp's  Admr.  v. 
Harper,  4  Ky.  Opin.  80. 

A  contract  between  a  sheriff  and  his  deputy,  giving  to  the 
latter  the  exclusive  right  to  collect  the  fees  of  the  office,  the 
sheriff  to  have  no  other  interest  than  to  receive  one-half  the 
fees,  is  in  violation  of  the  statute  which  provides  that  no  office 
in  this  Commonwealth  ^' shall  be  sold  or  let  to  farm,"  and  is 
void.    Oldham  v.  Hume,  4  R.  355. 

All  contracts  concerning  the  sale  of  an  office  relating  to  the 
administration  of  justice  are  void.  Love  v.  Bwkner,  4  Bibb, 
506;  OuUen  v.  Bodes,  3  Mar.  433;  Davis  v.  HiM,  1  Litt.  9; 
Baldwin  v.  Bridges,  2  J.  J.  M.  8. 

SALE  OF  THE  STOCK.— An  agreement  of  sale  of  corpor- 
ate stock  which  does  not  contemplate  its  delivery  until  purchase- 
mon^  notes  therefor  are  paid  is  not  a  completed  sale  of  the 
stock  under  Sec.  545,  Ky.  Stats.  Albany  MUl  Co.  v.  Huff,  72 
S.  W.  820,  24  R.  2037. 

SALE  OF  TIMBER.— It  is  the  weU-settled  rule  in  this 
State  that  a  sale  of  timber  on  a  certain  tract  of  land,  to  be 
reinoved  within  a  given  length  of  time,  is  a  sale  of  only  so 
mudi  of  the  timber  as  is  removed  within  that  time,  or  in  a 
reasonable  time  thereafter,  in  case  the  purchaser  is  prevented 
from  removing  the  timber  by  act  of  Gk)d  or  of  the  seller,  or 
by  some  unforeseen  casualty  or  misfortune  over  which  he  had 
no  control.  Jaokson  v.  Hardin,  8&  S.  W.  1119;  Chestnut  v. 
Oreen,  120  Ky.  385;  Ford  Lumber  &  Mfg.  Co.  v.  Cress,  132 
Ky.  317;  Bell  Co.  Land  cfe  Coal  Co.  v.  Moss,  97  S.  W.  354; 
Harrell  v.  Banks,  151  Ky.  71,  161  S.  W.  13. 
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A  sale  of  timber  on  a  certain  tract  of  land,  to  be  removed 
in  a  given  length  of  time,  is  only  a  sale  of  so  much  as  is 
removed  in  the  time.  Ford  Lumber  Co,  v.  Cometi,  146  Ky.  457, 
142  S.  W.  718. 

SALES  OF  LAND  IN  GROSS.— Sales  in  gross  are  divided 
into  four  classes:  (1)  sales  strictly  and  essentially  by  the  tract 
without  reference  in  the  negotiation  or  in  the  consideration 
to  any  estimated  quantity  of  acres;  (2)  sales  of  the  like  char- 
acter in  which,  though  a  supposed  quantity  by  estimation  is 
mentioned  or  referred  to  in  the  contract,  that  reference  was 
made  only  for  the  purpose  of  description,  and  under  such 
circumstances  or  in  such  manner  as  to  show  that  the  parties 
intended  to  risk  the  contingency  of  quantity;  (3)  sales  in 
which  it  is  evident  from  extraneous  circumstances  of  locality, 
value,  price,  time,  dnd  the  conduct  and  conversation  of  the 
parties,  that  they  did  not  contemplate  or  intend  to  risk  more 
than  the  usual  rates  of  excess  or  deficit  in  similar  case,  or 
than  su«h  as  might  be  reasonably  calculated  on  as  within  the 
range  of  ordinary  contingency;  (4)  sales  which,  though  tech- 
nicaUy  deemed  and  denominated  sales  in  gross,  are  in  fact  sales 
by  the  acre,  and  so  understood  by  the  parties.  Cases  coming 
within  the  first  two  classes  will  be  relieved  against  for  fraud; 
cases  coming  within  the  two  last  named  classes  will  be  relieved 
against  unless  the  right  has  been  waived  or  forfeited  in 
equity.    Harrison  v.  Talbot,  2  Dana,  266. 

There  is  a  marked  distinction  between  sales  in  gross  and 
sales  by  the  acre,  as  aflfeoting  the  rigjits  of  the  parties  to 
recover  for  any  excess  or  deficit  in  the  quantity  of  land  sold 
that  may  afterward  be  ascertained.  When  there  is  a  sale  in 
gross,  and  a  surplus  or  deficit,  no  fixed  rule  can  be  laid  down, 
in  the  absence  of  fraud,  misrepresentation,  or  mutual  mistake, 
by  which  to  determine  the  relief  that  the  vendor  or  vendee 
may  be  entitled  to.  The  equity  of  each  case  must  dfepend 
upon  its  own  peculiar  circumstances.  The  relative  extent  of 
the  surplus  or  deficit  can  not  always  furnish  an  infallible 
criterion.  The  conduct  of  the  parties,  the  date  of  the  dbn- 
tract,  the  value,  quantity,  and  locality  of  the  land,  the  price, 
and  other  circumstances  must  always  be  considered.  Free- 
man V.  Bow,  109  S.  W.  877,  33  R.  251 
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The  rale  is  well  settled  that  where  a  sale  of  land  is  in 
gross,  and  not  'by  the  acre,  the  court  will  not  abate  the  price 
because  of  a  shortage,  unless  the  shortage  be  so  great  as  to 
impress  the  mind  that  the  parties  could  not  have  contemplated 
the  contingency  of  so  great  a  difference  between  the  acres 
actually  conveyed  and  that  mentioned  in  the  deed.  Travis  v. 
Taylor,  118  S.  W.  988. 

Under  the  rule  that  where  a  sale  of  land  is  made  in  gross, 
slight  variations  in  the  quantity  of  land  conveyed,  either  of 
overplus  or  deficits,  will  not  be  noticed,  and  relief  will  not  be 
granted  unless  the  difference  between  the  quantity  supposed 
and  that  actually  transferred  is  so  gross  as  to  be  beyond  the 
range  of  ordinary  contingency,  a  vendee  can  have  no  relief 
for  a  deficit  of  O-.Tl  a-cres  in  a  sale  of  560  acres.  Anthony  v. 
Hudson,  131  Ky.  185,  114  S.  W.  782,  133  Am.  St.  Rep.  231. 

Where  land  is  sold  in  gross,  and  the  words  stating  the 
quantity  are  mere  words  of  description,  there  can  be  no  recov- 
ery for  a  deficiency,  in  the  absence  of  fraud  or  mistake,  unless 
the  deficiency  is  substantial;  but  where  the  sale  is  by  the  acre, 
a  recovery  may  be  had  for  any  deficiency.  Anderson  v. 
Dawson,  133  Ky.  708,  118  S.  W.  953. 

Where  a  vendee,  in  a  sale  of  land  by  the  acre,  receives 
less  than  the  contract  and  deed  caU  for,  he  may  recover  back 
the  amount  p«id  for  the  deficit.  Anthony  v.  Hudson,  131 
Ky.  leS,  114  S.  W.  782,  138  Am.  St.  Rep.  231. 

Where  the  parties  upon  the  ground  decline  a  measurement, 
but  adopt  old  lines  calculating  on  surplus,  and  the  deed  does 
not  furnish  the  data  for  the  quantity,  but  mentions  it  as 
description  only,  the  sale  shall  not  be  taken  as  by  the  acre  but 
gross.    Rogers  v.  Garnett,  4  Mon.  277. 

If  the  sale  was  in  gross  of  a  body  of  land  and  not  by  the 
acre,  the  deficit,  not  amounting  to  as  much  as  ten  per  cent., 
would  not  be  sufficient  to  entitle  appellees  to  the  relief  sought. 
On  the  other  hand,  if  the  tract  was  represented  by  appellant 
to  contain  two  hundred  acres  and  was  bought  by  appellees 
by  the  acre,  the  judgment  should  be  affirmed.  Page  v.  Hogan, 
160  Ky.  726;  Salyer  v.  Blessing,  151  Ky.  45»;  Morelund  v. 
Henry,  156  Ky.  712,  161  S.  W.  1105. 
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Vendor's  bond  obligated  him  to  convey  four  tracts  of  land 
by  the  number  of  acres  described  in  the  patents  which  adgoined 
each  other  except  a  small  indefinite  quantity  taken  by  another 
claim.  Held,  that  this  was  a  sale  in  gross,  though  the  sale 
was  at  $5  per  acre.    Clark  v.  Bdl,  4  Dana,  17. 

A  sale  of  a  farm  '' containing  one  hundred  and  sixty  acres 
more  or  less,"  for  the  consideration  of  $6,400,  ** being  at  the 
rate  of  $40  per  acre,"  is  a  sale  by  the  acre  and  not  in  gross, 
and  the  purchaser  is  liable  to  pay  for  a  surplus  of  eleven  and 
one-half  acres.    Hutchings  v.  Moore,  4  Met.  113. 

Since  it  is  a  rule  that  relief  will  be  denied  for  a  deficit 
which  is  less  than  ten  per  cent,  and  granted  where  ten  per 
cent,  or  more,  the  purchaser  was  entitled  to  relief  for  the 
deficit  of  twelve  acres  out  of  ninety.  Boggs  v.  Bi^h,  137  Ky. 
95,  122  S.  W.  220.    See,  also,  More  or  Less. 

SALES  OF  PERSONALTY— PROPERTY.-^ee,  also.  Con- 
DmoNAL  Sale;  Selling  by  Sample. 

Sales  by  drummers,  see  Drummers. 

Generally.  No  one  can  alone  sell  and  pass  the  title  to  a 
chattel  which  he  does  not  own.  Caveat  emptor  is  the  rule.  C.  dk 
0.  Ry.  Co.  V.  Wendi,  121  S.  W.  661. 

The  rule  is  that  it  is  essential  to  the  legal  validity  of  a  con- 
tract that  the  thing  sold  have  an  actual  or  potential  existence, 
and  that  a  mere  possibility  or  contingency,  not  founded  on  a 
right  or  coupled  with  an  interest,  can  not  be  the  subject  of  a  sale 
or  assignment.    Spears  v.  Spaw,  118  S.  W.  275. 

Mutuality  is  of  the  essence  of  a  contract  of  sale.  Judah  v. 
Ky.  Trust  Co,,  66  S.  W.  607,  23  R.  1950. 

''Solutio  pretii  emptionis  loco  hahetur^' — ^the  payment  of  the 
price  stands  in  the  place  of  a  purchase,  or  has  the  effect  of  a 
purchase.    Elliot  v.  Porter,  5  Dana,  302. 

Meaning  of  word  ''sale'*  in  act  prohibiting  filling  or  using 
branded  bottles  or  erasing  brands.  Ky.  Stats.,  Sec.  1279a,  Sub- 
sec.  5. 

It  is  provided  in  the  game  law  of  1912  that,  '*The  word  sell 
and  sale  as  used  in  this  Act  shall  be  construed  as  meaning  any 
eale  of  or  offering  to  sell  or  having  in  possession  witu  Intent  to 
sell,  use  or  dispose  of  the  same  contrary  to  law.     The  word 
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person  shall  be  deemed  to  include  partnerships,  associations  and 
incorporations  and  no  violation  of  any  provision  of  this  Act  or 
any  other  law  of  this  State  relating  to  fish  or  game  shall  be 
excused  for  the  reason  that  the  prohibited  act  was  done  as  the 
agent  or  employe  of  another.  Nor  that  it  shall  be  committed 
by  or  through  an  agent  or  employes  of  the  person  charged. 
The  word  possession  shall  be  deemed  to  include  both  actual  and 
constructive  possession  as  well  as  the  control  of  the  article 
referred  to/'    Acts  1912,  p.  163;  Ky.  Stats.  (1»15),  Sec.  1954c. 

An  agreement  by  an  agent  with  his  principal,  whose  money 
he  had  invested  in  bonds,  which  afterward  depreciated,  *'for 
value  received"  in  the  bonds  to  pay  the  principal  a  named 
price — ^the  face  value  of  the  bonds,  and  interest  annually  **upon 
the  bonds"  until  collected,  **not  to  pay  the  principal  until  col- 
lected," shows  a  sale  of  the  bonds  to  the  agent.  Denny  v.  Camvp- 
heU,  9  R.  367. 

Where  money  is  to  be  paid,  and  the  identical  thing  in  an 
altered  form  is  not  to  be  restored  but  merely  pledged  as  a 
security  for  the  money,  such  a  contract  is  a  sale,  and  not  a  bail- 
ment.   Morris  v.  Dunlevy,  4  Ky.  Opin.  556. 

Where  logs  for  which  the  buyer  agrees  to  pay  '*the  most  that 
the  seller  can  get  for  them,  delivered  at  J.  when  measured," 
are  marked  with  the  Imyer's  brand  the  title  passes,  nothing 
remaining  to  be  done  'by  the  seller  except  to  deliver  the  logs, 
which  he  is  to  be  regarded  as  undertaking  to  do  as  agent  of 
the  buyer.    Hagins  v.  Combs,  43  S.  W.  222,  19  R.  1165. 

Where  a  broker  procured  a  written  memorandum  of  sale  of 
five  carloads  of  oranges  wherein  it  was  provided,  *'all  sales 
subject  to  confirmation,"  shipment  by  the  vendor  to  the  vendee 
of  two  carloads  of  oranges  on  the  dates  stipulated  in  the  writing 
constitutes  an  acceptance  by  the  vendor  of  the  offer  of  the 
vendee  to  buy,  expressed  in  such  writing,  and  creates  a  binding 
contract.    Netuion  v.  Bayless  Fruit  Co,,  155  Ky.  440,  159  S.  W. 


Where  C,  who  held  four  purchase  money  notes  of  D.,  pro- 
posed **to  surrender"  two  of  them  to  the  widow  of  D.  for  a 
note  in  which  D.  was  surety  for  his  father,  saying  that  this 
would  leave  two  of  the  notes  unpaid,  and  this  proposition  was 
accepted  by  the  widow,  who  paid  off  the  note  in  which  D.  was 
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surety,  there  was  not  a  sale  of  the  two  notes  to  the  widow, 
although  they  were  endorsed  by  C,  and  therefore  the  lien  exists 
for  the  sole  benefit  of  a  bona  fide  purchaser  of  the  other  two 
notes.    Hewitt  v.  Dodd,  51  S.  W.  795,  21  R.  392. 

When  Sale  is  Complete.  The  rule  is  that  a  s^le  of  personal 
property  is  not  complete  as  long  as  anything  is  left  to  be  done 
by  the  seUer.    Com.  v.  McDermott,  96  S.  W.  476,  29  R.  752. 

While  the  sale  of  a  specific  chattel  passes  the  property  to  the 
vendee,  although  no  delivery  is  made,  where  the  subject-matter 
of  the  sale  is  in  bulk,  and  a  certain  quantity  is  sold,  to  be  taken 
from  a  greater  quantity,  no  title  passes  until  the  separation  is 
made.    Fefgibeon  v.  Northern  Bank  of  Ky,,  14  Bush,  555. 

As  soon  as  a  bargain  of  sale  of  personal  property  is  struck 
the  contract  becomes  absolute,  even  without  actual  payment  or 
delivery,  and  the  right  of  property  and  the  risk  of  accident  is 
in  the  buyer  .  But  if  by  the  contract  any  thing  is  to  be  done 
by  the  vendor  for  ascertaining  the  weight,  etc.,  and  there  is  no 
stipulation  for  the  passing  of  title  before  the  doing  of  such 
thing,  then  the  right  of  property  and  possession  remain  in  the 
vendor  until  after  he  shall  have  ascertained  the  weight  or  done 
the  thin^  nrcntioned.  Thompson  v.  Brannin,  94  Ky.  490^  15 
R.  36. 

Where,  by  the  contract  of  sale  of  personalty,  any  thing  is 
to  be  done  by  the  seller  to  put  it  in  that  State  in  whioh  the 
purchaser  is  bound  to  accept,  or  where  anything  remains  to 
be  done  for  the  purpose  of  ascertaining  the  prices,  the  per- 
formance of  these  things  is  a  condition  precedent  to  the  vesting 
of  title.  Herrman  v.  Whitescarver,  89  Ky.  633,  11  R.  786, 
10  R.  539. 

When  Title  Passes.  In  a  contract  for  the  sale  of  personal 
property,  the  intention  of  the  parties  controls,  as  to  whether 
the  title  passes  or  does  not  pass,  regardless  of  all  other  circum- 
stances of  the  transaction.  0.  I,  Frazier  Co.  v.  Owensboro 
Stave  &  Barrel  Co.,  162  Ky.  301,  172  S.  W.  652. 

Before  the  title  to  personal  property  passes  from  the  vendor 
to  the  vendee,  the  price  must  be  agreed  upon,  or  some  method 
agreed  upon  by  which  the  total  price  can  be  definitely 
ascertained.  G.  I.  Frazier  Co.  v.  Owensboro  Siave  &  Barrel 
Co.,  162  Ky.  301,  172  S.  W.  662. 
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Where  articles  of  personal  property,  complete  in  themselves, 
are  sold  and  actually  delivered  to  the  purchaser,  the  title 
X>as8es,  though  the  property  may  not  be  paid  for,  and  the 
contract  may  involve  the  sale  of  other  property  which  is  not 
delivered.  Kloak  Bros.  &  Co.  v.  Joseph,  150  Ky.  508,  150 
S.  W.  651. 

There  is  a  distinction  between  existing  contracts  for  the 
future  delivery  of  property  and  sales  of  like  property.  In 
the  latter  instance  the  title  passes,  and  where  there  is  only 
an  agreement  to  sell,  and  a  violation  of  the  agreement,  the 
party  injured  can  only  recover  such  damages  as  he  may  have 
sustained  in  consequence  of  the  breach.  Field  v.  Chipley, 
T9  Ky.  260,  2  R.  269. 

Though  the  seller  retains  possession  of  personal  property,  the 
sale  is  valid  as  to  a  creditor  of  the  seller  whose  debt  is  con- 
tracted after  the  sale  and  with  actual  notice  of  it.  Van  Meter 
V.  Estm,  78  Ky.  456,  1  R.  32. 

There  is  a  complete  sale  of  personalty  whenever  the  parties 
agree  upon  the  price  and  the  thing  which  is  the  subject-matter 
of  the  sale ;  and  the  fact  that  the  vendor  is  to  perform  work  on 
the  property — ^as  where  the  vendor  of  lumber  is  to  saw  the 
lumber — ^before  the  possession  is  transferred  does  not  prevent 
the  title  from  passing.    Owen  v.  Dixon,  11  R.  902. 

While  any  thing  remains  to  be  done  by  the  seller,  such  as 
to  ascertain  quantity  or  price,  and  there  is  no  stipulation  for 
passing  the  title  before  that  is  done,  the  title  remains  with  the 
seller;  where  quantity  and  price  are  ascertained,  and  the 
property  ready  for  delivery  upon  the  terms  being  complied 
with  by  purchaser,  the  title  vests  in  the  purchaser.  Crawford 
V.  Sniith,  7  Dana,  60. 

In  a  contract  of  sale  the  title  passes  when  the  property  is 
delivered  although  the  price  is  to  be  paid  at  a  future  date. 
Hibbard  v.  Estridge,  ISfe  Ky.  122,  160  S.  W.  746. 

Delivery  of  Possession.  Sec.  1908,  Ky.  Stats.,  requiring 
possession  to  accompcmy  sale  of  personal  property,  does  not 
apply  where  the  seller  is  not  in  the  visible  possession  of  the 
property.  Jff.  A.  Thierman  Co.  v.  Laupheimer,  55  S.  W.  925, 
21  R.  1631. 
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Sale  without  delivery  of  possession  passes  the  absolute 
title  to  personal  property  as  between  the  parties.  Buffinffton 
V.  Ulen,  7  Bush,  232. 

Sale  of  specific  chattel  passes  the  right  of  property  to 
vendee  without  delivery  of  possession,  and  he  may  maintain 
an  action  to  recover  possession ;  but  if  it  is  capable  of  delivery, 
possession  must  accompany  the  title  to  make  the  sale  effectual 
as  to  creditors.    Ferguson  v.  Nor,  Bank  of  Ky.,  14  Bush,  555. 

A  sale  of  personal  property  without  delivery  of  possession 
or  actual  payment  passes  the  absolute  title  as  between  the 
parties,  and  the  property  and  risk  of  accident  vests  in  the 
buyer.  Buffington  v.  Ulen,  7  Bush,  232;  Newoomb  v.  Cabell, 
10  Bush,  471. 

In  an  action  for  the  contract  price  of  logs,  wherein  the 
defense  was  that  certain  of  them  were  not  sold  or  delivered 
to  defendant,  an  instruction  that  the  jury  **  could  only  find 
for  plaintiff  for  logs  sold  and  delivered  to  defendant  at  the 
agreed  price  thereof,"  and  **that  if  plaintiff  delivered  to 
defendant  a  less  number  of  logs,  they  should  find  for  him 
the  value  of  the  number  he  in  fact  did  deliver  aocording  to 
the  contract  price,"  properly  submits  to  the  jury  the  ques- 
tion of  the  sale  and  the  delivery  of  the  logs.  Helfrich  8.  dk 
P.  Mm  Co,  V.  Everly,  32  S.  W.  750,  17  R.  796. 

And  when  specific  articles  are  sold,  if  they  are  marked  as 
purchased  by  the  buyer,  and  set  aside  for  him  this  is  such  an 
appropriation  as  will  constitute  a  delivery.  Unless  a  con- 
trary intention  appears  the  property  will  pass  as  between  the 
parties,  although  the  goods  remain  in  the  custody  of  the 
seller  as  bailee  of  the  buyer.  Frogg  v.  Com.,  163  Ky.  175,  173 
S.  W.  388. 

Sale  or  Renting.  A  writing  purporting  to  rent  a  piano 
at  a  reasonaible  rate,  with  privilege  to  the  renter  of  purchas- 
ing at  a  fixed  price,  will  be  regarded  as  a  renting.  Where 
the  rent  is  exorbitant  the  writing  might  be  treated  as  evi- 
dencing a  sale.    Danerzac  v.  Wurlitzer,  1  R.  359. 

A  sale  under  a  guise  of  a  renting  of  personal  property 
passes  title  to  the  vendee.  When  the  transaction  shows  a  sale, 
it  does  not  mtitter  whether  the  parties  intended  the  title  to 
pass  or  not.    Oreer  v.  Church,  13  Bush,  430. 
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Although  the  contract  is  styled  a  lease,  and  provides  for 
X>ayment  of  a  certain  sum  annually  as  rent,  as  it  further  pro- 
Tides  that  when  **rent"  equal  to  a  certain  sum  is  paid  the 
lessor  is  to  make  the  lessee  a  good  and  sufficient  deed,  is  con- 
strued to  evidence  a  sale.     Gibson  v.  Soaper,  4  R.  533. 

Sale  or  Mortgage.  A  contract  for  the  sale  of  personal 
property  whereby  it  is  agreed  that  the  title  shall  remain  in 
the  seller  until  the  price  is  paid  in  full  is  only  a  mortgage. 
Wdch  V.  National  Cash  Register  Co.,  103  Ky.  30,  44  S.  W. 
124,  19  R.  1664. 

A  principal  may  vest  his  surety  with  the  title  to  personal 
property  for  the  purpose  of  selling  it  privately  and  apply- 
ing the  proceeds  to  the  payment  of  the  debt  for  which  he  is 
bound  as  surety,  the  balance  of  the  funds,  if  any,  to  be  paid 
to  the  principal.  Such  a  'bill  of  sale  does  not  operate  as  a 
mortgage  merely,  and  the  intervention  of  a  court  is  not  neces- 
sary to  give  validity  to  the  sale.  Spalding  v.  Mattingly,  89 
Ky.  83,  12  R.  243. 

Sale  and  Mortgage  Back.  A  provision  in  a  contract  of 
sale  of  a  piano  to  the  effect  that  no  title  or  interest  therein 
shall  pass  to  the  buyer  until  after  the  payment  in  full  of 
the  purchase  money,  and  that  until  that  time  the  ownership 
of  the  piano  is  to  remain  in  the  seller,  is  invalid;  in  such 
cases  the  title  passes  to  the  buyer,  and  the  transaction  will  be 
treated  »b  a  sale  of  the  piano,  and  a  mortgage  thereof  back 
to  the  seller,  with  a  lien  for  the  purchase  money.  Montenegro- 
Riehm  Music  Co.  v.  Beuris,  160  Ky.  557,  169  S.  W.  986. 

Sale  by  Sannple.  In  every  sale  by  sample  or  description 
it  is  a  condition  precedent  to  the  vendor's  right  to  recover  the 
price  that  the  thing  should  answer  the  description;  and  even 
if  the  thing  has  been  delivered,  the  purchaser  may,  on  discov- 
ering within  a  reasonable  time  that  it  does  not  answer  the 
description,  return  it  and  avoid  recovery  of  the  price.  Fogg 
V.  Rodgersy  84  Ky.  558,  8  R.  504. 

Sale  of  a  brand  of  iron,  of  which  the  purchaser  knew  noth- 
ing except  from  samples  exhibited  by  the  seller,  is  a  sale  by 
sample.  Southern  States  Coal,  Iron,  dc  Land  Co.  v.  Moore, 
4  R.  716. 
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Place  of  Sale.  Where  whisky  is  ordered  and  directed 
to  be  delivered  to  a  carrier  and  shipped  to  the  consignee,  the 
title  passes  on  delivery  to  the  carrier,  for  the  shipper  has  no 
control  of  the  whisky  after  it  is  delivered  to  the  carrier  as 
directed  by  the  consignee.  But  where  the  agent  of  the  seller 
conveys  the  whisky  in  person,  the  sale  is  made  on  delivery  to 
the  buyer.    Com.  v.  Bottom,  140  Ky.  212,  130  S.  W.  1091. 

The  sale  is  made  where  the  bargain  is  closed  and  the  prop- 
erty delivered  to  the  purchaser;  so  where  whisky,  by  the 
direction  of  the  purchaser,  is  delivered  to  another  to  bring 
to  him  at  his  risk,  the  sale  is  made  at  the  place  where  the 
whisky  is  so  delivered  to  the  agent.  Com.  v.  Wilson,  145  Ky. 
413,  140  S.  W.  544. 

When  an  order  for  whisky,  accompanied  by  the  purchase 
price,  is  received  by  the  seller  in  a  county  where  intoxicating 
liquors  may  lawfully  be  sold,  and,  pursuant  to  such  order, 
the  whis&y  is  delivered  to  a  common  carrier  at  the  place  of 
the  seller's  residence,  consigned  to  the  purchaser  in  a  local 
option  county,  the  law  regards  the  sale  as  taking  place  in  the 
county  in  which  the  order  is  received  and  the  seller's  place 
of  'business  is  located.  The  sale  under  such  ciroumstances  is 
not,  therefore,  a  violation  of  the  local  option  law.  Jossdson 
Bros.  V.  Com.,  159  Ky.  46fi,  167  S.  W.  374. 

SALES  ON  TRIAL.— ** Sales  on  trial"  or  ^'approval,"  and 
**sale  and  return,"  are  terms  of  common  use  in  the  transfer 
of  personal  property,  and  indicate  transactions  that  appar- 
ently lack  mutuality;  but  they  are  not  necessarily  without 
consideration  or  disadvantageous  to  either  buyer  or  seller. 
Bank  of  Louisville  v.  Baumeister,  87  Ky.  13. 

SALOON  KEEPER.— See  Keep. 

SALTED  THE  MINE. — Furnishing  money  to  patrons  to 
spend  in  a  saloon  in  order  to  create  impression  in  mind  of 
prospective  purchaser  that  saloon  was  thriving.  Summers  v. 
Carpenter,  156  Ky.  3^7,  IfiQ  &  W.  1064. 

SALUS  POPULI   (OR  REIPUBLICAE)  SUPREMA  LEX^ 

The  safety  of  the  commonwealth  is  the  highest  law.    Coch- 
ran's Law.  Lexicon. 
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That  regard  be  had  for  the  public  welfare,  is  the  h 
law.    Broom's  Legal  Maxims. 

A  full  discussion  of  the  meaning  and  application  o 
maxim  may  be  found  in  Broom- 's  Legal  Mexims. 

SALUS  UBI  MULTI  CONSILIARII.— Where  there  are 
counsellors  there  is  safety.     Cochran's  Law  Lexicon. 

SALVAGE. — ^Where  a  steamboat  has  been  wrecked  a] 
on  fire  by  an  explosion  of  its  boilers,  any  person  assist 
extinguishing  the  flames,  thereby  saving  the  property 
total  loss,  is  entitled  to  reasonable  salvage.  Sheriey  v. 
Wn,  5  Ky.  Opin.  286. 

SALVAGE  CORPS.— A  salvage  corps,  controlled  and 
by  insurance  companies  to  attend  fires  and  protect  pro 
does  not  perform  a  public  service  entitling  it  to  the  i 
the  streets  in  preference  to  other  persons,  as  it  is  not  s 
to  any  measure  of  public  control,  and  the  legislative  axi 
ing  it  this  preference  violates  Sec.  3  of  the  Constil 
LouisvMe  Ry.  Co,  v.  Louisville  Fire  &  Life  Pro.  Assn 
Ky.  644,  l&Z  S.  W.  799. 

An  automobile  of  the  Louisville  SiJvage  Corps  runni 
thirty  miles  an  hour,  having  run  into  a  street  car  sta 
in  the  street  which  had  been  stopped  by  a  policema 
employee  of  the  Salvage  Corps  hurt  in  the  collision,  ca 
recover  damages  of  the  railroad  company,  the  negliger 
those  in  charge  of  the  automobile  being  the  proximate 
of  the  injury.  But  he  may  recover  of  the  Louisville  Si 
Corps  for  his  injuries,  as  he  did  not  in  entering  its  S( 
assume  the  risk  of  the  negligent  operation  of  the  autoi 
by  his  superiors.  Louisville  Ry.  Co.  v.  Wehner,  153  Ky 
154  S.  W.  1087. 

SAME. — ^The  trustees  of  a  town  granted  to  a  railroad 
pany  the  right  of  way  for  its  road  through  any  of  the  i 
of  the  town  *'to  the  full  extent  that  may  be  necessa 
construct  the  road,''  the  resolution  providing  that  "the 
when  located  by  said  company  for  the  purpose  afo 
shall  forever  be  and  remain  in  perpetuity  ,  .  ,  withou 
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tax,  charge,  duty,  let,  or  hindrance  upon  the  part  of  the 
trustees  or  their  successors  in  office."  Held,  that  the  word 
"same"  refers  to  the  right  of  way  and  not  to  the  completed 
road,  and  that  the  company's  property  is  not  exempt  from 
taxation.    L.  &  N.  B.  Co.  v.  City  of  Frankfort,  9  R.  894. 

Meaning  of  words  "the  same,"  determined,  as  applied  to 
act  for  protection  of  game.  Phoenix  Hotel  Co.  v.  Com.,  153 
Ky.  507,  156  S.  W.  117. 

SAME  AS  LAST. — ^A  contract  for  the  sale  of  steel  was 
made  in  March,  1897,  and  upon  its  expiration  another  contract 
was  made  in  May,  1898,  the  two  contracts  providing  for 
different  methods  of  payment.  Held,  that  a  subsequent  order 
for  a  shipment  of  steel,  providing  for  pa3nnient  "same  as 
last,"  had  reference  to  the  contract  of  May,  1808.  Licking 
RdUng  MUl  Co.  v.  Snyder,  89  S.  W.  249,  28  R.  357. 

SANCTION. — ^The  mere  passive  sanction  of  one  present, 
by  constraint,  at  the  commission  of  a  homicide,  does  not 
render  him  guilty  of  murder.    Butler  v.  Com.,  2  Duvall,  436. 

SAND  PILE. — ^A  railroad  company's  liability  for  an  injury 
to  a  child  while  jumping  on  and  off  moving  trains  was  not 
affected  by  the  fact  that  the  company  had  placed  a  sand 
pile  in  an  adjacent  vacant  lot  and  that  the  child  had  been 
attracted  thereby  to  the  vicinity  of  the  tracks,  since  the  sand 
had  no  connection  with  the  injury  and  was  not  the  proximate 
cause  of  it.  Sivartwood's  Odn.  v.  L.  cfe  N.  B.  Co.,  129  Ky. 
247,  111  S.  W.  305,  33  R.  785,  19  L.  R.  A.  (N.S.)  1112,  130 
Am.  St.  Rep.  465. 

"Wbere  a  sand  pile  accessible  to  children  was  placed  in  the 
street,  it  was  an  attractive  nuisance,  and  the  property  owner, 
the  city  and  the  contractor  were  each  liable  for  damages  on 
acroount  of  injury  to  a  child,  who  was  burned)  in  a  bed  of 
slaking  lime  that  had  been  placed  in  the  sand.  Onau  v. 
Ackerm^in,  166  Ky.  258. 

SANE  OR  INSANE.— Words  "sane  or  insane"  or  other 
words  relating  to  mental  condition  in  suicide  clause  in  policy 
as  referring  to  pure  accidents.  See  note  on  this  subject  in 
17  L.  R.  A.  (N.®.)  261.    See,  also,  Suictdb. 
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SANITY. — The  law  presumes  every  person  to  be  sane  nntU 
the  contrary  is  made  to  appear.  Dinkelspiel  v.  Central  Ky. 
Asylum,  73  S.  W.  771,  24  R.  2240.    See,  also,  iNSANmr. 

Every  man  is  presumed  sane  until  the  contrary  is  shown. 
City  of  Covington  v.  O'Meara,  133  Ky.  762,  IW  S.  W.  187. 

Where  a  person  is  adjudged  to  be  of  sound  mind,  the 
presumption  that  he  is  still  of  sound  mind  continues  until 
overthrown  by  proof  to  the  contrary.  West  v.  McDonald, 
113  S.  W.  SR2. 

A  doubt  of  sanity  is  essentially  different  from  a  doubt  of 
insanity.  The  former  should  always  avail,  the  latter  never. 
Smith  V.  Com.,  1  Duv.  225. 

A  mere  douht  of  sanity  has  never  entered  as  an  element 
into  the  rational  doubt  which  should  produce  acquittal.  Kriel 
V.  Com.,  5  Bush,  365. 

The  inquiry  in  a  proceeding  under  Sec  156,  Criminal  Code, 
to  try  the  issue  of  sanity,  is  whether  the  accused  is  sufficiently 
sane  to  appreciate  the  situation  and  act  advisedly  in  inform- 
ing his  counsel  and  to  intelligently  conduct  his  case  as  to 
secure  him  a  fair  and  impartial  trial.  Com.  v.  Woelfel,  86  S. 
W.  1061,  26  R.  16. 

SAN  JOSE  SCALE. — ^Inspection  of  trees — duty  of  nursery- 
men.   Ky.  Stats.,  Sec.  l»25a. 

SATISFACTION. — See,  also.  Accord  and  Sattopaction. 

On  an  issue  as  to  the  insanity  of  the  defendant  in  a  trial 
for  homicide,  an  instruction  to  the  jury  that  the  existence 
of  insanity  must  be  shown  by  evidence  to  their  ** satisfaction," 
and  that  they  must  ** believe"  from  the  evidence  that  the 
defendant  did  not  know  right  from  wrong  by  reason  of 
insanity,  etc.,  was  misleading,  but  the  error  was  cured  by  a 
further  instruction  that,  if  the  jury  had  a  reasonable  doubt 
as  to  any  fact  necessary  to  constitute  defendant's  guilt,  they 
must  acquit.    Smith  v.  Com.,  13  R.  612. 

The  acceptance  by  one  who  has  a  cause  of  action  against 
two  joint  tort  feasors  of  a  sum  of  money  from  one  of  them  in 
part  satisfaction  of  his  cause  of  action  does  not  release  the 
other.  City  of  CoiHngton  v.  Westbay,  156  Ky.  839,  162  S. 
W.  91. 
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SATISFACTION  OF  BEQUEST.— See  Ademption. 

SATISFACTION  OF  DEBT— The  renewal  of  a  note  is 
not  a  satisfaction  of  a  debt,  but  only  a  change  of  the  evidence 
of  it.  Lowry  v.  Fisher,  2  Bush,  74;  Pry  or  v.  Smith,  4t  Bush, 
Kibbey  v.  Jones,  7  Bush,  C44. 


SATISFACTION  OF  JUDGMENT.— It  is  provided  in  the 
occupying  claimant's  law  that  '* satisfaction  of  a  judgment  in 
favor  of  an  occupant  for  improvement  must  be  sought  by 
the  enforcement  of  the  lien  given  in  the  preceding  section, 
and  if,  in  the  enforcement  thereof,  all  the  land  recovered  by 
the  successful  claimant  is  taken,  the  judgment  shall  foe  deemed 
to  he  satisfied."    Ky.  Stats.  (1915),  Seo.  3738. 

SATISFACTORILY  PROVED.— In  a  criminal  case  it  is 
error  for  the  court  to  instruct  the  jury  to  consider  all  the  facts 
and  circumstances  which  the  court  has  permitted  as  evidence 
-'and  which  may  be  satisfactorily  proved."  It  is  the  duty 
of  a  jury  to  consider  all  the  facts  and  circumstances  which 
the  proof  tends  to  establish  whether  they  were  satisfactorily 
proved  or  not.    O'Connor  v.  Cam.,  9  Ky.  Opin.  143. 

SATISFACTORY  COMPLETION.— Where  persons  become 
sureties  for  a  contractor,  guaranteeing  that  he  will  build  a 
house  according  to  the  terms  of  the  contract,  the  contract 
providing  that  the  last  payment  is  to  be  made  on  the  **  satis- 
factory completion''  of  the  house,  it  is  the  duty  of  the  owner 
to  retain  the  last  payment  as  an  indemnification  for  the  pro- 
tection of  the  sureties,  and  he  can  not,  after  paying  the  con- 
tractors in  full,  hold  the  sureties  responsible  for  defects  in 
the  work.     Vanmeter  v.  Corcoran,  2  R.  216, 

SATISFACTORY  MANNER.— See  Successful  or  Satis- 
PACTOBY  Manner. 

SATISFACTORY  PROOF.— Under  Ky.  Stats.,  Sec.  3091, 
providing  that  upon  *' satisfactory  proof"  that  an  unexecuted 
judgment  has  been  entered  and  the  record  thereof  destroyed, 
the  court  must  re-enter  the  judgment,  mandamus  will  not  lie 
to  compel  re-entry,  since  the  court  acts  judicially  in  deter- 
mining whether  the  proof  is  satisfactory;  the  remedy  being 
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by  appeal  from  the  order  refusing  to  re-enter  the  judgment. 
Jones  V.  Drake,  129  Ky.  583,  112  S.  W.  644. 

SATISFACTORY  PROOF  OF  LOSS.— Where  there  was 
immediate  notice  of  loss,  followed  by  an  arbitration  and  award 
as  to  the  amount  of  the  loss,  there  was,  under  the  cireum- 
stanoes  attending  the  award,  a  waiver  by  the  company  of  the 
** satisfactory  proof  of  loss'*  required  by  the  policy.  Smith  v. 
Herd,  110  Ky.  56,  60  S.  W.  841,  1121,  22  R.  1596. 

SATISFACTORY  TITLE.— What  constitutes  **  satisfactory 
title,"  within  requirement  of  land  contract  or  other  agreement 
relating  to  land.  See  note  on  this  subject  in  18  L.  B.  A. 
(N.S.)  741. 

SATISFACTORY  TRIAL.— Plaintiff  constructed  a  print- 
ing press  which  was  in  the  nature  of  an  experiment  for  the 
printing  of  lai>els.  He  sold  the  same  to  defendant  under  a 
contract  providing  that  if  the  machine  was  not  ** satisfactory'' 
it  was  to  be  returned  free  of  expense  to  the  seller.  The  con- 
tract also  required  the  buyer  to  pay  therefor,  after  **  satis- 
factory" trial,  a  specified  sum  or  its  equivalent,  and  that  on 
payment  of  the  price  plaintiff  agreed  to  execute  and  deliver 
to  the  buyer  a  suflBcient  ^bill  of  sale  of  the  property,  subject 
to  a  condition  that  it  should  not  be  used  for  the  manufacture 
of  sales  slips  or  counter  checks.  Held,  that  the  word  **  satis- 
factory" meant  that  the  defendant's  decision  that  the  machine 
was  not  satisfactory  should  be  conclusive,  so  that  defendant, 
having  given  reasonable  notice  of  such  decision,  was  entitled 
to  refuse  to  accept  the  machine  without  liability  for  the  price. 
Kidder  Press  Co,  v.  J.  V,  Reed  <&  Co.,  133  Ky.  350,  117  S.  W. 
950,  134  Am.  St.  Rep.  450.  See,  also,  Dick  v.  Electric  Co,,  161 
Ky.  627. 

SATIUS  EST  PETERE  FONTES  QUAM  SECTARI  RIVU- 
LOS. — It  is  better  to  seek  the  source  than  to  follow  the 
streamlets;  i.  e,,  it  is  better  to  examine  original  reports,  etc., 
than  to  trust  to  quotations.     Cochran's  Law  Lexicon. 

SATISFIED. — In  a  prosecution  for  homicide,  an  instruc- 
tion on  insanity  recited  that  although  the  jury  might  believe 
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from  the  evidence,  to  the  exclusion  of  a  reasonable  doubt, 
that  defendant  shot  and  killed  deceased,  yet  if  they  were 
'^ satisfied"  from  the  evidence  that  at  the  time  of  the  shooting 
defendant  was  suffering  from  mental  disease,  and  because 
thereof  he  did  not  know  right  from  wrong,  etc.,  then  they 
should  acquit.  The  only  other  instructions  given  related  to 
murder,  manslaughter,  and  reasonable  doubt.  Held,  that  the 
instruction  was  erroneous  in  the  use  of  the  word  ** satisfied,'' 
as  requiring  of  accused  too  high  a  degree  of  proof,  and  plac- 
ing the  burden  of  establishing  insanity  by  a  preponderance 
of  the  evidence  on  him.  Wdooxin  v.  Com.,  138  Ky.  846,  129 
S.  W.  309. 

The   use   of   the   word   '* satisfied"   instead   of   **  believed" 
held  not  a  fatal  error.    Scott  v.  Com.,  29  S.  W.  141,  17  R. 


In  order  to  hold  a  county  judge  liable  on  his  b<md  for 
taking  insufficient  surety  or  sureties  on  a  guardian's  bond  the 
evidence  must  be  of  the  most  satisfactory  character  to  show 
that  the  court  was  not  ** satisfied"  of  the  sufficiency  of  the 
surety  or  sureties  at  the  time  the  bond  was  accepted.  The 
mere  fact  that  the  sureties  were  not  sufficient  will  not  create 
such  a  liability,  as  the  evidence  heard  by  the  County  Court 
may  have  been  such  as  to  ** satisfy"  it  of  the  sufficiency  of 
the  sureties,  although  they  were  not  in  fact  sufficient.  Kim>^ 
ball  V.  Thurman,  98  Ky.  578,  33  S.  W.  834,  17  R.  1222. 

To  be  satisfied  from  the  proof  has  been  held  to  be  equiv- 
alent to  the  expression  **  believe  from  the  evidence  beyond  a 
reasonable  doubt."  Brown  v.  Conn.,  14  Bush,  398;  Wilson  v. 
Com.,  10  Ky.  Opin.  308. 

**Mr.  Chitty  on  Contracts,  p.  293,  says:  *No  particular  form 
of  words  is  necessary  to  constitute  a  valid  release;  any  word 
equivalent  to  the  term  ** release,"  and  which  evinces  an 
evident  intention  to  renounce  the  claim  on  or  discharge  the 
debtor,  is  sufficient.  An  acknowledgment  that  a  party  is  satis- 
fied, or  a  covenant  not  to  sue,  amounts  to  a  release.'  "  Arnold 
V.  Park,  8  Bush,  5. 

In  an  action  on  a  medical  account,  the  jury  after  retiring, 
returned  into  court  and  requested  of  the  judge  **what  kind 
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of  proof  was  required.''  They  were  told  that  less  proof  was 
sufficient  to  establish  a  medical  account,  than  any  other  species, 
but  they  should  be  ** satisfied"  the  account  was  just.  Held, 
to  'be  too  vague  and  indefinite,  and  calculated  to  mislead  the 
jury.    Bailey  v.  Jackson,  3  Ky.  Opin.  3. 

SATISFY. — ^An  execution  against  the  body  of  the  defendant 
"to  satisfy  and  pay  the  Commonwealth  the  sum  of,"  etc., 
is  insufficient;  it  should  be  to  pay  and  satisfy  the  plaintiff 
in  the  judgment.    Abbott  v.  Daniel,  3  Met.  342. 

SATISFY  AND  PERFORM.— Where  the  obligors  in  a 
supersedeas  bond  bind  themselves  to  ** satisfy  and  perform" 
the  judgment  superseded  **in  case  it  shall  be  affirmed,"  they 
are  liable  in  case  of  afiSrmance  for  the  full  amount  of  the 
judgment  and  not  merely  for  the  damages  actually  resulting 
from  the  supersedeas.    Rodman  v.  Moody,   14  R.   202. 

The  General  Statutes  made  no  provision  for  appeals  from 
judgments  in  bastardy  cases.  A  bond  to  **  satisfy  and  per- 
form" the  judgment  that  might  be  rendered  on  an  appeal  was 
invalid,  and  a  judgment  against  the  sureties  in  the  bond  was 
not  only  erroneous  but  void.  (Quaere.)  Bramel  v.  Com.,  5  R. 
511. 

On  the  dismissal  by  the  Circuit  Court  of  an  appeal  from 
the  Quarterly  Court,  the  surety  in  the  appeal-bond,  cove- 
nanting that  the  obligors  **will  satisfy  and  perform  the  judg- 
ment that  shall  be  rendered  on  the  appeal,"  is  liable  for  the 
amount  of  the  judgment  rendered  in  the  Quarterly  Court. 
Harris  v.  West,  13  R.  334. 

For  additional  authorities,  see  Digest  Kentucky  Reports 
(Morton  &  Co.),  title,  Appeal. 

SAVE  THE  ASSIGNOR  HARMLESS.— Where  an  assignee 
for  the  benefit  of  creditors  turns  over  the  notes  and  accounts 
belonging  to  the  estate  to  the  husband  of  the  assignor  to 
collect  and  to  pay  debts,  taking  from  him  a  bond  with  surety 
*^to  save  the  assignor  harmless"  in  the  event  he  failed  to 
properly  discharge  the  trust,  the  sureties  are  not  liable  for 
money  loaned  the  principal  after  the  execution  of  the  bond. 
Blackburn  v.  Williams,  14  R.  109. 
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SAVE  THE  COMPANY  BLAMELESS.— A  contract  between 
a  company  and  employe,  whereby  the  employe  undertakes  to 
**8ave  the  company  blameless"  from  all  liability  for  an  injury 
that  may  come  to  him  while  in  such  service  by  reason  of  the 
acts  or  omissions  of  his  co-employes,  is  against  public  policy. 
Illinois  C.  R.  Co.  v.  McDonald,  13  R.  781. 

SAW. — ^The  allegation  in  the  petition  for  death  of  a  section- 
hand  struck  by  a  train  that  the  persons  in  charge  of  the  train 
saw  or  could  have  seen  by  ordinary  care  his  danger,  is  only 
one  that  they  could  have  seen,  and  does  not  involve  one  that 
they  saw  his  peril.  C.  &  O.  By,  Co,  v.  Lang's  Admx,,  135 
Ky.  76,  121  S.  W.  993. 

SAW  BY. — ^Where  a  siding  was  not  long  enough  to  hold 
a  freight  train  and  the  cars  which  were  already  on  it,  and  at 
the  same  time  be  clear  of  the  main  track  at  both  ends,  so 
that  it  was  neoessary  to  beck  the  train  till  it  cleared  the  main 
track  at  the  north  end  of  the  switch  so  that  a  passenger  train, 
a  much  shorter  train,  could  pull  down  the  main  track  and 
stop  clear  of  the  north  end  of  the  switch  till  the  freight  train 
could  pull  up  north  so  as  to  clear  the  main  track  at  the 
south  end;  this  is  what  railroad  men  call  a  **saw  by."  L.  & 
N.  R.  Co.  V.  Stewart's  Admx.,  156  Ky.  560,  161  S.  W.  557. 

SAWMILL. — ^A  portable  sawmill  engaged  in  manufacturing 
lumber  for  the  market  is  a  *' manufacturing  establishment" 
within  the  meaning  of  Sec.  2487,  Ky.  Stats.,  relating  to 
employes  and  material-men's  liens  on  assigned  property. 
Bogard  v.  Tyler's  Admr.,  119  Ky.  637,  55  S.  W.  709,  21 
R.  1452. 

It  is  not  negligence  per  se  to  erect  and  operate  a  saw  mill 
near  a  public  highway.  Ooodin  v.  Fuson,  60  S.  W.  293,  22 
R.  873. 

SCAB. — ^In  an  action  for  libel,  held  that  the  words,  "detest 
able  scabs  and  blacklegs"  were  libelous  per  se.  United  Mine 
Workers  of  America  v.  Cromer,  159  Ky.  605,  167  S.  W.  891 

Statements  in  a  letter  in  reference  to  a  corporation  engaged 
in  manufacturing  and  selling  ice  machines  that  it  was  a  second- 
hand dealer,  put  up  a  class  of  inferior  work,  that  it  was  a 
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scab  establishment,  and  did  not  have  a  mechanic  in  its 
employ,  if  false,  are  per  se  actionable,  without  allegati< 
proof  of  special  damage.  Pennsylvania  Iron  Works  C 
Vogt  Machine  Co.,  139  Ky.  497,  96  S.  W.  551,  29  R.  8 
L.  R  A.  (N.S.)  1023. 

SCAFFOLDS. — In  an  action  by  a  servant  againsi 
master  for  injuries  by  the  falling  of  a  defective  scaffold 
nished  by  the  master  for  use  in  painting  a  building, 
that  while  it  was  the  duty  of  the  master  to  fumisl 
servant  with  safe  scaffolding,  it  was  likewise  the  duty  o 
servant  to  use  ordinary  care  to  inspect  the  same  so 
discover  its  defects  and  avoid  being  injured,  and  a  failn 
do  so  will  prevent  a  recovery.  Wiedemann  Brewing  C 
Wood,  87  S.  W.  772,  27  R.  1012. 

In  an  action  by  a  servant  against  the  master  for  in. 
received  by  the  falling  of  a  scaffold  on  which  he  was  at 
but  which  he  did  not  construct,  he  had  the  right  to  as 
in  the  absence  of  obvious  defects,  that  it  was  reasonably 
Ingram  v.  C,  F.  &  A.  By.  Co.,  99  S.  W.  666,  30  R.  713 

Evidence  in  an  action  for  injury  to  an  employe  fror 
falling  of  a  scaffold  constructed  by  the  employer,  held, 
dent  to  sustain  a  finding  of  negligence  in  construction.  J 
vUle  dk  E.  B.  Co,  v.  Poulter's  Admr.,  119  Ky.  558,  84  I 
576,  27  R.  193. 

For   other   cases   involving  injuries   received    on   seal 
see  C.  cfe  C.  Bridge  Co.  v.  Mlard,  96  S.  W.  508,  29  R. 
L.  it  N.  B.  Co.  V.  Carter,  112  S.  W.  904;  L.  £&  JV^.  B.  ( 
Shelbume,  117  S.  W.  303 ;  Covington  &  C.  Bridge  Co.  v. 
90  S.  W.  1055,  28  R.  1038. 

SCALES. — ^The  scale  inspection  act  (Acts  1910,  Chap 
does  not  apply  to  railroad  scales.  It  can  not  be  said 
the  railroad  company  is  engaged  in  selling  **transporta1 
and  that  transportation  is  fin  article  of  commerce,  withi 
phrase  used  in  the  Act,  **or  other  articles  of  trade  or 
merce.''    L.  &  N.  B.  Co.  v.  Com.,  155  Ky.  189,  159  S.  W 

SCHEDULE.— *' The    appellant,    within   ninety    days 
the  granting  of  the  appeal,  shall  file  in  the  office  of  the 
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of  the  inferior  court  a  schedule,  showing,  concisely,  what  parts 
of  the  record  he  wishes  to  have  copied.  His  failure  to  file 
said  schedule  within  the  time  prescribed  shall  be  cause  for  the 
dismissal  of  his  appeal."    Civil  Code,  Sec.  737,  Subsec.  4. 

Where  an  appeal  is  prosecuted  from  a  judgment  of  the 
lower  court  to  the  Court  of  Appeals  it  must  be  accompanied 
by  a  transcript  of  the  entire  record,  unless  the  appellant  wishes 
to  rely  upon  only  a  pcirtial  record,  in  which  event  a  schedule 
mfust  be  filed  within  the  time  prescribed,  and  this  must  show 
specifically  the  portions  of  the  record  desired  transcribed. 
Cassella  v.  Seaman  &  Hughes,  13  Bush,  244;  Louisville  & 
Nashville  R.  Co.  v.  Brice,  83  Ky.  210,  and  Nelson  County  v. 
Bardsiown  &  Louisville  Turnpike  Co.,  24  R.  2056;  Dalton 
V.  Dalton,  146  Ky.  18,  141  S.  W.  371. 

When  a  party  desires  to  prosecute  an  appeal  to  the  Court 
of  Appeals  on  a  partial  record,  he  must,  if  the  appeal  is  granted 
in  this  court,  file,  as  provided  in  Sec.  737  of  the  Civil  Code 
a  schedule,  with  notice,  in  the  clerk's  oflSce  of  the  lower  court. 
If  he  fails  to  so  file  a  schedule,  with  notice,  it  will  be  ground 
for  the  dismissal  of  the  appeal.  But,  no  schedule  is  necessary 
when  the  entire  record  is  ordered  to  be  copied  by  the  appel- 
lant.    White's  Admx.  v.  White,  148  Ky.  492,  146  S.  W.  1101. 

A  schedule  filed  on  an  appeal,  which  is  afterward  aban- 
doned, can  not  be  recognized  on  another  appeal  taken  more 
than  a  year  afterward.  Mitchell  v.  Stoddard  Co.  Bank,  66 
S.  W.  823,  23  R.  1975. 

A  schedule  not  filed  within  ninety  days  after  an  appeal  was 
granted  was  filed  without  authority  of  law.  Mitchell  v. 
Stoddard  Co.  Bank,  66  S.  W.  823,  23  R.  1975. 

Since  the  repeal  of  the  section  of  the  Code  requiring  the 
assignment  of  errors,  the  failure  to  file  a  schedule  within 
ninety  days  is  not  ground  for  dismissal  where  the  appellant 
files  a  transcript  of  the  entire  record.  Harrigan  v.  Advance 
Thresher  Co.,  80  S.  W.  205,  25  R.  2116. 

Where  the  entire  record  has  been  filed  in  a  proceeding  under 
Chap.  3,  Title  10,  of  the  Code,  the  failure  to  obtain  an  order 
of  court  directing  the  clerk  what  parts  of  the  record  to  copy 
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is  not   a  ground   for  the   dismissal  of  the   appeal.    Bvi 
Webster,  7  R.  215. 

When  a  party  desires  to  take  an  appeal  before  the 
of  the  Court  of  Appeals,  and  bring  up  a  partial  recoi 
may  before  the  appeal  is  granted  file  in  the  oflSce  of  the 
of  the  lower  court  a  schedule  with  notice,  and  when  the  « 
is  granted  bring  up  the  record  made  in  accordance  wit 
schedule  previously  filed.  Husband's  Receiver  v.  Fidel 
Deposit  Co.,  144  Ky.  93,  Ul  S.  W.  855. 

SCHEDULE  TIME.— Under  Sec.  784  of  the  Kentucky 
ntes,  which  requires  a  railroad  company  to  keep  its 
ofiBce  open  for  the  sale  of  tickets  at  least  thirty  m 
immediately  preceding  the  schedule  time  of  the  depj 
of  its  passenger  trainis,  and  to  post  upon  its  bulletin 
the  fact  that  any  regular  passenger  train  is  delayed  l 
much  as  thirty  minutes  in  its  arrival  at  a  station,  a  ra 
company  which  kept  its  ticket  oflBce  open  for  thirty  *m 
immediately  preceding  the  schedule  time  of  the  departi 
a  train  which  was  delayed  seven  minutes  in  its  arrival, 
ciently  complied  with  the  statute ;  and  a  passenger  who  a 
at  the  ticket  oflSce  for  a  ticket  after  the  expiration  ( 
prescribed  thirty  minutes  had  elapsed,  was  not  exempted 
the  rule  requiring  him  to  buy  a  ticket,  or  pay  the 
fare.  Ponder  v.  Lexington  &  Eastern  Ry,  Co.,  164  K 
174  S.  W.  786. 

**The  schedule  time  of  a  train  is  the  regular  time,  ine 
the  time  consumed  in  stopping  at  stations.  Therefor 
schedule  time  of  the  train  is  by  no  means  conclusive 
actual  time.  The  actual  time  is  generally  somewhat  in  < 
and  frequently  far  in  excess,  of  the  schedule  time.'*  T 
son's  Adnvr.  v.  /.  C.  R.  Co.,  154  Ky.  823. 

SCHISM. — ^''A  schism  is  defined  by  lexicographers  to 
*in  a  general  sense,  division  or  separation;  but  appropr 
a  division  or  separation  in  a  church  or  denomination  of 
tians,  occasioned  by  diversity  of  opinions;  breach  of 
among  people  of  the  same  religious  faith.'  And  it  h 
in  the  statute  in  connection  with  the  word  *  division,' 
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eertainly  imports  no  more  than  a  separation  of  the  society 
into  two  parts  without  any  change  of  faith  or  ulterior  rela- 
tions."   McKinney  v.  Origgs,  5  Bush,  407. 

''In  case  a  schism  or  division  shall  take  place  in  a  society, 
the  trustees  shall  permit  each  party  to  use  the  church  and 
appurtenances  for  divine  worship  a  part  of  the  time,  propor- 
tioned to  the  members  of  each  partyu  The  excommunication 
of  one  party  by  the  other  shall  not  impair  such  right,  except 
it  be  done,  bona  fide,  on  the  grounds  of  immorality."  Ky. 
Stats.  (1M6),  Sec.  322. 

In  all  churches  of  the  United  Baptists  the  form  of  govern- 
ment is  purely  congregational,  each  church  being  sovereign 
and  independent.  The  powers  of  the  association  are  simply 
advisory,  and  it  has  no  power  to  determine  the  property  rights 
of  the  respective  parties  in  case  of  a  division  in  a  congrega- 
tion.   Brook  V.  Yadon,  14  R.  863. 

The  minority  of  a  church  can  not  be  deprived  of  its 
right  of  property  by  the  mere  will  of  the  majority.  Where 
there  is  not  upon  the  part  of  either  party  of  a  divided  congre- 
gation a  substantial  departure  from  the  principles  of  union 
adopted  by  the  church  upon  its  organization,  the  case  is  one  of 
a  ** schism"  or  ''division"  in  the  meaning  of  the  statute, 
which  provides  that  "in  case  of  a  schism  or  division"  the 
trustees  shall  permit  each  party  to  use  the  church  and  appur- 
tenances proportioned  to  the  members  of  each  party.    Id. 

The  provision  of  the  statute  that,  where  there  is  a  schism 
or  division  in  a  religious  society,  both  parties  are  entitled  to 
the  joint  use  of  the  church,  does  not  apply  where  the  seced- 
ing members  unite  with  a  distinct  religious  organization.  The 
M.  E.  Church,  South,  and  the  M.  E.  Church,  of  the  United 
States  are  distinct  organizations.    Hollar  v.  Harney,  4  R.  968. 

Litigation  growing  out  of  schism  or  division  in  religious 
society.    See  note  on  this  subject  in  24  L.  R.  A.  (N.S.)  &92. 

SCHOLARS  COINC  TO  OR  RETURNING  FROM 
SCHOOL. — Tolls  are  collectible  for  the  use  of  a  toll  road  to 
convey  milk  to  market,  though  the  vehicle  carrying  the  milk 
is  occupied  by  no  persons  other  than  "scholars  going  to  or 
returning  from  school,"  who,  with  their  vehicle,  are  by  Sec. 
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4726,  Ky.  Stats.,  exempted  from  liability  to  pay  tolls. 
non,  etc.,  T.  P.  Co,  v.  Adams,  39  S.  W.  410,  19  R.  79. 

SCHOOL. — ^The  term   ''schoor*  is  a  generic  one. 
broad  sense  it  includes  all  educational  institutions.     G< 
speaking,    school    and    college    are    convertible    terms. 
Board  of  Pharmacy  of  Kentucky  v.    White,  84  Ky. 
R.  678. 

In  the  meaning  of  the  Constitution  the  common 
to  which  the  school  fund  was  expressly  applied,  were 
actually  taught  by  teachers  qualified  according  to 
teach  in  districts  laid  out  by  authority  of  the  scho 
and  under  the  control  of  trustees  elected  under  thos 
and  all  white  children  within  a  specified  age  were  pr 
to  attend.  All  aid  for  purposes  other  than  to  defi 
expenses  of  such  schools  was  strictly  withheld.  Coi 
Henderson,  11  Bush,  74. 

The  power  of  the  states  to  establish  common-school 
to  raise  money  for  that  purpose  by  taxation,  and  to 
control,   and   regulate   such   schools   when   established, 
of  the  powers  not  delegated  to  the  United  States  by  tl 
stitution    nor   prohibited    by    it    to    the    States.    Mars 
Donovan,  10  Bush,  690. 

SCHOOL  CHILDREN.— ** That  every  parent,  guan 
other  person  in  any  city  of  the  first,  second,  third  or 
class,  having  the  custody,  control  or  supervision  of  an] 
or  children,  between  the  ages  of  seven  and  sixteer 
inclusive,  shall  cause  such  child  to  be  enrolled  in  and  to 
some  public  or  private  day  or  parochial  school  regular 
school  year  for  a  full  term  or  period  of  said  school  p 
that  such  private  or  parochial  school  term  shall  not  h 
shorter  period  during  each  year  than  the  term  of  the 
schools  in  the  city  of  the  child's  residence."  Acts 
p.  233;  Ky.  Stats.  (1915),  Sec.  2978c. 

For  note  on  meaning  of  this  word,  see  43  L.  R.  A. 
172. 

SCHOOL    DISTRICTS. — Two    adjacent    sections 
counties  may    constitute   either   a   common   school   or 
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school    district.    Trustees   Slaughterville    Oraded   School   Dis- 
trict V.  Brooke,  163  Ky.  200,  173  S.  W.  305. 

SCHOOL  DISTRICT  ELECTION.— The  city  of  Louisville 
being  a  school  district,  an  election  therein  upon  a  tax  measure 
is  clearly  a  ** school  district  election"  within  the  exception  of 
Sec.  165  of  the  Constitution,  over  which  the  Legislature  is 
given  control.  Stuessy  v.  City  of  LouisvUle,  L56  Ky.  523, 
161  S.  W.  664. 

SCHOOL  FUND.— See  Ky.  Stats.    (1915),  Sec.  4370. 

Sec.  185,  Ky.  Const.,  declares  what  shall  constitute  the 
school  fund  of  the  State.  It  does  not  enftrace  escheated 
property.    Com.  v.  Thomas'  Admr,,  140  Ky.  797,  131 S.  W.  797. 

SCHOOL  IMPROVEMENT  BONDS.— Under  the  Act  of 
March  12,  1912,  enabling  women  to  vote  at  all  elections  of 
school  trustees  and  other  school  oflScers  required  to  be  elected 
by  the  people,  and  upon  all  school  measures  or  questions 
submitted  to  a  vote  of  the  people,  women  have  the  right  to 
vote  upon  a  proposition  for  a  oity  of  the  first  class  to  issue 
* 'School  Improvement  Bonds."  Stuessy  v.  City  of  Louis- 
viae,  156  Ky.  523,  161  S.  W.  564. 

Bonds  issued  by  the  Board  of  Education  of  cities  of  the 
second  dass  under  the  authority  of  Chap.  137,  Acts  19*12, 
are  obligaiions  of  the  Board  of  Education,  and  the  amount 
thereof  is  not  to  be  considered  in  determining  whether  the  city 
has  reached  its  maximum  constitutional  debt  limit.  Coppin 
and  City  of  Covington  v.  Board  of  Education,  155  Ky.  387, 
1-59  S.  W.  937. 

SCHOOL  MEASURE.— An  election  upon  a  proposition  of 
issuing  school  bonds  is  a  school  measure  or  question  within 
the  meaning  of  the  Act  of  March  12,  1912,  enabling  wcrnien 
to  vote  at  all  elections  upon  all  school  measures  or  questions 
submitted  to  a  vote  of  the  people.  Stuessy  v.  City  of  Louis- 
vaie,  156  Ky.  523,  161  S.  W.  564. 

SCHOOL  MONTH.— See  Ky.  Stats.  (1915),  Sec.  4366. 

SCHOOL  OF  PHARMACY.— A  graduate  of  a  ^'school  of 
pharmacy"  which  is  one  of  the  departments  of  an  advanced 
institution  of  learning,  whether  in  this  State  or  not,  such  as 
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the  University  of  Michigan,  is  a  graduate  of  a  **  college  of 
pharmacy"  within  the  meaning  of  the  ** Pharmacy  Act/' 
State  Board  of  Pharmacy  v.  White,  84  Ky.  626,  8  R.  678. 

SCHOOL  PROPERTY.— Gen.  Stats.,  Chap.  92,  Art.  1, 
Sec.  3,  exemipting  from  taxation  **the  real  estate  and  invest- 
ments devoted  to  public  schools,  seminaries,  universities,  col- 
leges," etc,  was  not  intended  to  embrace  school  property  in 
use  for  private  gain  and  entirely  devoid  of  either  a  public 
or  charitable  character.  City  of  Henderson  v.  MoCullagh,  89 
Ky.  448,  12  R.  77. 

SCHOOL  PURPOSES.— In  a  deed  conveying  real  estate, 
the  use  of  which  was  therein  expressly  restricted  to  **  school 
purposes,"  such  restriction  where  the  grantor  received  full 
value  therefor,  was  not  induced  to  make  the  conveyance  in 
order  that  the  property  should  be  used  for  school  purposes, 
and  did  not  insert  any  provision  for  its  reversion,  upon 
cessation  of  use  for  that  purpose,  is  a  covenant  merely  and 
not  a  condition  subsequent;  and  the  deed  vested  the  grantor 
^vith  fee  simple  title  to  the  property  thereby  conveyed,  Wright 
&  Taylor  v.  County  Board  of  Education,  151  Ky.  560,  152  S. 
W.  543. 

A  tax  levied  and  collected  by  the  common  council  of  a 
city  for  school  purposes  can  not  be  appropriated  by  act  of 
the  Legislature  to  maintain  a  putolic  library  which  is  open 
to  the  pupils  of  the  common  schools  only  as  a  part  of  the 
general  public,  and  which  is  not  under  the  control  of  the  board 
of  education  or  of  the  common  schools.  Board  of  Education 
V.  Board  af  Trustees,  113  Ky.  234,  68  S.  W.  10,  24  R.  96. 

SCHOOL  TAXES-— School  taxes  are  either  levied  directly 
by  the  State  or  by  municipalities  under  express  grant  of  power 
from  the  State,  and  in  that  more  comprehensive  sense,  they 
are  referred  to  as  ''State  taxes."  But  the  term  "State  and 
county  taxes"  as  used  in  Sec.  4260,  must  be  given  a  more 
restricted  meaning  in  so  far  as  it  prescribes  the  penalty  and 
fixes  the  compensation  of  revenue  agents.  The  "State  taxes" 
referred  to  in  that  section  are  only  such  as  go  into  the  State 
Treasury    when    collected,    and   it    is   not    intended   there   to 
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embrace  school  taxes  which  never  reach  the  State  Treasury. 
Com.  V.  Southern  Pacific  Co.,  154  Ky.  41,  156  S.  W.  865. 

SCHOOL  TEACHER.— The  authority  of  a  teacher  to  hold 
his  pupil  to  a  strict  accountability  in  school  for  disorderly 
behavior  did  not  justify  him  in  assaulting  and  beating  the 
pupil  on  the  playground.    Hardy  v.  James,  5  Ky.  Opin.  36. 

SCHOOL  YEAR.— See  Ky.  Stats.,  Sec.  4865. 

SCIENTER.— (B[nowingly;  willfully.)  An  allegation  in  the 
pleading  that  the  defendant,  etc,  did  the  thing  in  question 
willfully.     Cochran's  Law  Lexicon. 

In  an  action  for  deceit  the  scienter  is  the  gist  and  must 
be  proved;  on  the  warranty,  the  gravamen  is  the  breach  of 
the  warranty  and  the  warranty  must  be  proved;  scienter 
need  not  be,  though  alleged.  Bacon  v.  Broion,  3  Bibb,  35; 
Massie  v.  Crawford,  3  Mon.  219;  Bcddunn  v.  West,  Hardin  50. 

In  some  cases  where  the  question  of  scienter  or  intent  is 
raised,  evidence  of  other  offenses  similar  to  the  one  charged 
is  admissible;  but  on  the  trial  of  one  for  larceny  it  is  not 
competent  to  prove  that  accused  committed  another  larceny 
about  the  same  time,  or  a  series  of  such  offenses.  Snapp  v. 
Com,  82  Ky.  If73,  6  R.  34. 

SCIENTIFIC  BOOKS.— In  an  action  for  damages  in  the 
sale  of  diseased  cattle,  that  infected  others,  the  court  should 
not  have  permitted  medical  books  to  be  read  to  the  jury  as 
evidence.  The  weight  of  authority  prevents  the  reading  of 
scientific  books  to  corroborate  6r  contradict  a  witness,  yet 
when  the  witness  bases  his  opinion  upon  the  work  of  a  par- 
ticular authority,  he  may  be  questioned  upon  that  authority 
for  the  purpose  of  testing  his  knowledge  as  an  expert.  Harper, 
Brooks  &  Vo.  v.  Weikel,  89  S.  W.  1125,  28  R.  650. 

SCILICET. — Ton  may  understand;  to  wit;  that  is  to  say. 
A  word  introducing  an  explanatory  sentence  in  a  pleading, 
or  something  which  needs  to  be  supplied  in  order  to  a  full 
understanding  of  a  phrase.    Cochran's  Law  Lexicon. 

SCINTILLA  RULE.— See,  also,  title  Peremptory  Instruc- 
tion in  this  book. 
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The  scmtilla  rule  as  applied  in  our  praeti-ce  does  not  mean 
that  the  case  should  'be  submitted  to  the  juiy  when  there  is 
merely  a  *' spark''  or  a  ** glimmer"  of  evidence,  but  means 
that  idien  there  is  some  evidence  to  support  the  plaintiff's 
case  the  court  will  not  take  the  case  from  the  jury,  nor 
will  the  court,  upon  all  the  evidence,  take  the  case  from  the 
jury  merely  because  the  evidence  on  one  side  may  be  stronger 
than  the  evidence"  on  the  other,  but  will,  when  there  is  conflict 
in  the  evidence,  leave  the  disputed  questions  of  fact  to  the 
jury.  L.  &  N,  B.  Co.  v.  Johnson's  Admx,,  161  Ky.  824,  171 
6.  W.  847. 

"Where  there  is  any  evidence  tending  to  support  plaintiff's 
contention,  it  is  proper  to  refuse  to  peremptorily  instruct 
for  defendant  Switchmen's  Union  of  N.  A.  v.  Johnson,  105 
S.  W.  1193,  32  R.  563. 

We  have  in  this  State  what  is  known  as  the  scintilla  rule, 
under  which  it  is  the  duty  of  the  trial  court  to  submit  the 
case  to  the  jury  if  there  is  a  scintilla  of  evidence  to  sustain 
the  plaintiff's  case.  But  we  do  not  have  the  rule  of  letting 
a  verdiet  stand  upon  a  sfcintilla:  of  evidence  against  over- 
whelming and  creditable  evidence  to  the  contrary.  C,  N,  0. 
&  T.  P.  By.  Co,  V.  Zachwry's  Admr.,  106  S.  W.  842,  32  R.  678. 

A  scintilla  of  evidence  on  an  issue  is  sufficient  to  warrant 
its  submission  to  the  jury.  Mason  &  Hoge  Co-,  v.  Highland, 
116  S.  W.  320. 

The  rule  is  that,  if  there  is  any  evidence  warranting  a 
finding  for  the  plaintiff  the  question  is  for  the  jury,  and 
the  rule  is  no  different  although  one  of  the  witnesses  introduced 
on  behalf  of  the  plaintiff  may  contradict  the  other  witnesses 
introduced  by  him.  B futon's  Adwr.  v.  Eddinffton-Oriffiths 
Const.  Co.,  118  S.  W.  1001. 

A  brakeman  was  giving  a  brake  wheel  a  hard  turn  when 
"something  gave  way"  and  he  fell  and  was  injured,  and  it  was 
his  theory  that  the  brake  chain  was  too  long,  so  that  it  lapped 
on  itself,  and  when  he  put  the  force  on,  the  chain  slipped. 
There  was  no  evidence  that  thie  brake  was  defective,  but  one 
witness  testified  he  examined  a  car  which  had  been  pointed  out 
by  ''some  railroad  emiployes"  on  the  following  day,  and  that 
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one  of  the  links  of  the  brake  chain  was  pressed  together. 
Held,  that  there  was  a  scintilla  of  evidence,  requiring  the 
case  to  go  to  the  jury.  Hurt  v.  L.  <fe  N.  B.  Co.,  116  Ky.  546, 
76  S.  W.  502,  25  R.  755. 

In  an  action  'by  a  brakeman  injured  by  falling  from  a  car 
while  engaged  in  switching,  evidence  held  not  to  show  any 
negligence  on  the  part  of  the  conductor.  C.  &  N.  By.  Co.  v. 
Anderson,  103  S.  W.  311,  31  R.  665. 

In  an  action  by  a  brakeman  for  injuries  received  by  being 
thrown  to  the  ground  while  engaged  in  switching  cars,  evidence 
examined  and  held  to  sustain  a  verdict  for  plaintifF.  L,  dk 
N.  B.  Co,  V.  Barrickman,  104  S.  W.  273,  31  R.  888. 

The  rule  in  this  State  is  that  if  there  is  any  evidence  the 
question  is  for  the  jury.  Union  Light,  Hecet  &  Tower  Co.  v. 
Young's  Admr.,  141  Ky.  805,  133  S.  W.  991. 

Every  question  of  fact  supported  by  a  scintilla  of  testimony 
should  be  submitted  to  the  jury.  Hudson  v.  Nolen,  142  Ky. 
824,  135  S.  W.  414. 

While  a  scintilla  of  evidence  is  suflBcient  to  take  a  case 
to  the  jury,  it  does  not  follow  that  a  scintilla  is  sufficient  to 
support  a  verdict.  Louisville,  H.  &  St.  L.  By.  Co.  v.  Hall, 
94  S.  W.  26,  29  R.  584;  City  of  LouisvUle  v.  Brown,  119  S. 
W.  1196. 

A  case  is  not  one  in  which  the  recovery  rests  upon  a  mere 
scintilla,  where  the  evidence  upon  a  point  is  full,  direct,  and 
explicit,  although  the  evidence  in  behalf  of  the  opposite  party 
tends  to  disprove  that  contention.  Fireman's  Fund  Ins.  Co. 
V.  Searcy,  157  Ky.  749,  163  S.  W.  1108. 

It  is  admissible  to  show  the  mental  condition  of  the  tes- 
tator at  the  time  his  will  was  made,  and  his  susceptibility 
to  influence  by  which  he  was  surrounded  at  the  time;  but 
it  must  be  accompanied  by  some  other  evidence  that  the 
will  was  executed  as  the  result  of  undue  influence  before  the 
case  will  be  permitted  to  go  to  the  jury.  The  foregoing  rule 
does  not  conflict  with  the  scintilla  rule,  since  that  rule  requires 
some  evidence,  even  though  it  be  slight;  and  by  evidence  is 
meant  something  of  substance  and  relevant  consequence,  and 
not  vague,   uncertain   or  irrelevant  matter  not   carrying  the 
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quality  of  proof  or  having  fitness  to  induce  conviction.  Crump 
V.  Chenault,  164  Ky.  187,  im  S.  W.  1053. 

The  scintilla  doctrine.  See  note  on  this  subject  in  2  L.  R. 
A.  340,  4  L.  R  A.  778. 

The  scintilla  rule  applies  to  will  contests  as  well  as  other 
cases.    H(Aliday  v.  HoUiday,  161  Ky.  500,  171  S.  W.  156. 

A  verdict  is  not  to  be  sustained  upon  a  mere  scintilla  of 
evidence,  where  it  is  flagrantly  against  the  weight  of  all  the 
evidence.  Hurt  v.  L.  &  N.  B.  Co.,  116  Ky.  545,  76  S.  W.  502, 
25  R.  756. 

Where  the  only  evidence  upon  which  a  plaintiff  rests  his 
right  to  recover  consists  of  a  statement  of  alleged  facts 
inherently  impossible  and  absolutely  at  variance  with  well- 
established  and  universally  recognized  physical  laws,  aukdi 
evidence  will  not  ^constitute  a  compliance  with  the  scintilla 
rule,  so  as  to  entitle  the  plaintiff  to  have  his  case  submitted 
to  the  jury.  L.  cfe  N.  R.  Co.  v.  Chambers,  165  Ky.  703,  178 
S.  W.  1041. 

SCIRE  FACIAS.— (Cause  to  know.)  A  judicial  writ, 
founded  upon  some  record,  and  requiring  the  person  against 
whom  it  is  brought  to  show  cause  why  the  party  bringing  it 
should  not  have  advantage  of  such  record,  or  why  the  record 
should  not  "be  annulled  and  vax>ated.  It  is  deemed  an  action, 
and  the  defendant  can  plead  to  it;  but  in  some  eases  it  is 
an  original  writ,  in  others  it  is  rather  a  writ  of  execution. 
Cochran's  Law  Lexicon. 

**Li  lieu  of  the  writs  of  scire  f acids  and  quo  warranto,  or 
of  an  information  in  the  nature  of  a  quo  warranto,  ordinary 
actions  may  be  brought  to  vacate  or  repeal  charters,  and  to 
prevent  the  usurpation  of  an  office  or  franchise/'  Civil  Code, 
Sec.  480. 

The  writ  of  scire  facias  against  bail  is  abolished.  Civil 
Code,  Sec.  179.    See  Delano  v.  TopLing,  1  Litt.  117,  120. 

SCRIBERE  EST  AGERE.— To  write  is  to  act.  For 
example,  an  overt  act  of  treason  may  consist  in  writing. 
Cochran's  Law  Lexicon. 
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SCOPE  OF  BUSINESS.— '* Scope  of  bnflineas,"  as  the  term 
is  used  with  relation  to  the  power  of  partners  to  bind  the  finn, 
generally  includes  what  is  reasonably  necessary  to  the  successful 
conduict  of  the  business  in  which  they  are  aotually  engaged.'' 
Brooks-Waterfield  Co.  v.  Jackson,  53  S.  W.  42,  21  R.  854. 

SCOPE  OF  EMPLOYMENT.— The  master  is  not  respon- 
sible  for  the  wrongful  act  of  his  servant  unless  the  act  be 
done  in  execution  of  the  authority,  express  or  implied,  given 
by  the  master.  Beyond  the  scope  of  his  employment  the  serv- 
ant is  as  mu-eh  a  stranger  to  his  master  as  any  third  person, 
and  the  act  of  the  servant  not  done  in  the  execution  of  the 
service  for  which  he  was  engaged  can  not  be  regarded  as  the 
act  of  the  master.  C,  N,  O.  &  T,  P.  By.  Co.  v.  Rue,  142 
Ky.  694,  134  S.  W.  1144. 

The  employment  of  a  surgeon  for  an  injured  employe  is 
not  within  the  scope  of  the  duties  of  a  foreman  employed  by 
a  contractor  to  superintend  workmen  engaged  in  constructing 
a  building,  and  such  employment  does  not  render  the  master 
liable  for  the  surgeon's  bill.  Oodshaw  v.  Struck  &  Bro.,  109 
Ky.  285,  58  S.  W.  781,  22  R.  820,  51  L.  R.  A.  668. 

The  act  of  the  motorman  in  charge  of  a  street  car  in  com- 
pelling a  boy  to  become  a  passenger  thereon  was  within  the 
scope  of  the  employment  of  the  servant,  and  one  for  the 
consequences  of  which  the  master  is  liable.  BotvUng  Oreen 
By,  Co,  V.  Lewis*  Admr.,  157  Ky.  5.?5,  163  S.  W.  759. 

The  master  is  liable  for  the  willful  and  malicious  acts 
of  his  servant  obmmitted  in  the  course  of  the  empioyment  and 
within  the  scope  of  the  servant's  authority.  Where  it  was 
shown  that  plaintiff  while  walking  alongside  th^  railroad  track 
was  struck  by  a  stream  of  hot  water  maliciously  thrown  from 
the  locomotive  by  thosfe  in  charge  thereof  and  thereby  injured, 
such  act  not  having  been  performed  in  the  discharge  of  any 
dlity  owed  by  such  servant  to  the  master,  the  master  is  not 
liabie.     C.  tfe  0.  By.  Co.  v.  Ford,  158  Ky.  800,  166  S.  W.  605. 

A*  railroad  company  is  not  liable  in  damages  for  injuries 
inflicted  upon  a  person  by  its  fireman,  by  intentionally  strik- 
ing him  with  a  lump  of  cjpal  as  the  train  passed,  such  act  not 
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being  within  the  scope  of  his  employment.  L.  &  N.  R.  Co. 
V.  Routt,  76  S.  W.  513,  25  R.  887.  See,  also,  Course  op 
Emplotment.    See,  further,  in  Digests,  Master  and  Servant. 

SCRAMBLING  POSSESSION.— An  action  for  forcible 
entry  will  not  lie  in  favor  of  one  who  gains  possession  merely 
as  an  interloping  rambler,  or  as  a  mere  scrambling  posses- 
sion.   Sandford  v.  Kemper,  6  Ky.  Opin.  239. 

SCROLL.— See  Seal. 

SEAL. — ^''A  seal  or  scroll  shall  in  no  case  be  necessary 
to  give  effect  to  a  deed  or  other  writing."  Ky.  Stats.,  Sec. 
471. 

No  scroll  or  seal  is  necessary  to  the  validity  of  a  chattel 
mortgage  executed  in  this  State,  if  otherwise  properly  exe- 
cuted.   Burkamp  v.  Healey,  72  S.  W.  759,  24  R.  1926. 

The  trustees  of  an  academy,  being  a  corporation  with  power 
to  sell  lands,  can  pass  the  title  only  by  deed  under  the  cor- 
porate seal;  but  under  the  act  of  1797  they  may  use  a  scrawl 
or  scroll  as  its  common  seal.  Reynolds  v.  Trustees  Olasgow 
Academy f  6  Dana,  39. 

The  fact  that  the  election  officers  failed  to  place  the  county 
election  seal,  in  hot  wax,  on  the  envelope  returned,  as  pro- 
vided by  Ky.  Stats.,  Sec.  1485,  will  not  invalidate  their  return, 
where  they  made  the  proper  endorsement  on  the  envelope 
and  signed  it  after  it  was  sealed,  across  the  seal.  Cole  v. 
NunneUey,  140  Ky.  138,  130  S.  W.  972. 

SEARCH  WARRANT.— A  search-warrant  to  be  valid  should 
describe  the  place  to  be  searched  and  the  thing  to  be  searched 
for  with  reasonable  certainty.    Reed  v.  Rice,  2  J.  J.  M.  45. 

A  statute  providing  for  the  issual  of  a  search-warrant  need 
not  recite  the  conditions  and  restrictions  of  the  Constitution 
as  to  "seizures  and  searches.'*  Com.  v.  Watts,  84  Ky.  537, 
8  R.  S7L 

Statute  authorizing  a  "judge  or  justice  of  the  peace''  to 
issue  search-warrants  for  the  detection  of  gaming-tables,  etc., 
authorizes  any  judge  to  issue  the  warrant,  and  is  not  restricted 
to  county,  city,  and  police  judges.  Com.  v.  Watts,  84  Ky.  537, 
8  R.  571. 
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SEARCHES  AND  SEIZURES.— Under  Sec  10,  Ey.  Consti- 
tution, providing'  that  **The  people  shall  be  secure  in  their 
persons,  houses,  papers^  and  possessions  from  unreasonable 
search  and  seizure,"  an  oflScer  has  no  right  to  search  a  person 
upon  a  suspicion  that  he  is  ^carrying  concealed  a  deadly  weapon 
in  violation  of  law,  as  the  statute  which  furnishes  the  legis- 
lative ct)nstruction  of  what  are  reasonable  searches  and  seizures 
does  not  authorize  such  search.  Evokes  v.  Com,,  41  S.  W. 
2^4,  19  R.  497. 

Ky.  Stats.,  Sec.  806,  makes  it  an  offense,  punishable  by  a 
fine  and'  imprisonment  in  the  county  jail,  for  any  person 
while  riding  on  a  train,  in  the  hearing  or  presence  of  other 
passengers  and  to  their  annoyance,  to  use  obscene  or  profane 
language  or  'behave  in  a  boisterous  or  riotous  manner,  and 
makes  it  the  duty  of  the  conductor  either  to  put  such  person 
off  the  train  or  to  give  notice  of  violation  of  the  section  to 
some  peace  oflScer  at  the  first  stopping-place  where  such  officer 
may  be,  who  may  arrest  the  offender  without  a  warrant.  Held, 
that  such  act  was  valid,  and  not  objectionable  in  so  far  as  it 
authorized  such  arrest,  as  violating  Ky.  Constitution,  Sec.  10, 
providing  that  the  people  shall  be  secure  from  unreasonable 
searches  and  seizures.  Com,  v.  Marcvm,  135  Ky.  1,  132  S.  W. 
215,  24  L.  R.  A.  (N.S.)  1194. 

Under  Chap.  78,  Acts  of  1'914,  any  judge  or  justice  of  the 
peace  may,  when  affidavits  of  three  or  more  reputable  persons 
are  filed  with  him,  by  his  warrant,  cause  any  house  in  local 
option  territory  to  be  searched  for  the  detection  of  liquors  kept 
there  for  purpose  of  sale,  and  arrest  the  person  in  charge  of 
the  house.    Froggy  v.  Com,,  163  Ky.  175,  173  S.  W.  383. 

SEASONS  IN  USE. — ^Application  of  phrase  in  application 
for  insurance  policy  on  personal  property.  Craddock,  Fin- 
son  Co.  V.  Connecticut  F.  Ins,  Co.,  160  Ky.  519,  169  S.  Wv 
1016. 

SEATING  AND  IMPROVEMENT  BILL— "In  1824  the  act 
known  as  the  ** Seating  and  Improvement  Bill"  was  adopted, 
requiring  the  fencing  of  a  certain  portion  of  each  tract  of 
1,000  acres  or  more,  under  penalty  of  forfeiture.  2  Morehead 
&  B.  Ky.  St.,  p.  1074.  This  act  was  held  unconstitutional  in 
Oaines  v.  Buford,  1  Dana,  481;  the  Chief  Justice  not  sitting. 
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and  the  two  remaining  judges  writing  divergent  opinions  as 
to  the  reasons  upon  which  the  court's  action  was  based.  These 
opinions,  and  that  of  the  Supreme  Court  in  Green  v.  Biddle, 
as  well  as  certain  resolutions  of  the  General  Assembly  of  Ken- 
tucky, adopted  January  11,  1826  {vide  Acts  1824,  pp.  275-278) 
all  indicate  an  unsettled  state  of  judicial  and  legislative  opin- 
ion as  to  the  precise  eflfect  of  the  compact  as  limiting  the  power 
of  Kentucky  in  passing  laws  upon  these  subjects.'*  Eastern 
Ky.  Cod  Lands  Corporation  v.  Com,,  127  Ky.  691,  106  S.  W. 
260,  108  S.  W.  1138. 

SEATS. — It  is  a  reasonable  rule  of  a  carrier  forbidding 
the  turning  back  of  seats  so  that  one  will  face  the  other  in 
a  passenger  coach.  C.  &  0.  Ry.  Co,  v.  Spiller,  157  Ky.  222, 
162  S.  W.  815. 

SEAWORTHY  CONDITION.— A  marine  policy  insured  a 
steamer  from-  loss  by  fire  while  *4n  a  seaworthy  condition," 
and  provided  that  the  policy  should  be  void  while  the  vessel 
was  unsea worthy,  except  while  proceeding  to  a  port  and  during 
repairs.  Held,  that  the  provision  avoiding  the  policy  if  the 
vessel  was  unseaworthy  was  not  waived  by  a  letter  written  to 
the  owners  of  the  vessel  in  answer  to  a  letter  from  them,  except 
for  a  few  days  while  the  vessel  was  being  repaired.  Manheim 
Ins.  Co,  V.  Tyner,  142  Ky.  22,  133  S.  W.  1000. 

SECEDING  MINORITY.— If  a  seceding  minority  of  a 
church  while  in  possession  place  repairs  upon  the  property 
necessary  for  its  preservation  and  convenience,  the  majority, 
upon  the  establishment  of  their  right,  should  pay  for  the 
repairs  before  taking  possession.    Hadden  v.  Chom,  8  B.  M.  79. 

SECONDARILY  LIABLE.— ''The  person  primarily  liable  on 
an  instrument  is  the  person  who,  by  the  terms  of  the  instru- 
ment, is  absolutely  required  to  pay  the  same.  All  other  par- 
ties are  'secondarily'  liable."  Negotiable  Inst.  Law,  Ky.  Stats. 
(1915),  Sec.  37206,  Subsec.  191. 

SECRET  OFFICIAL  BALLOT.— In  determining  the  mean- 
ing of  the  words  "secret  official  ballot"  in  Ky.  Const.,  Sec. 
147,  it  is  proper  to  consider  the  prior  state  of  the  law,  and 
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the  will  sought  to  be  remedied.  Gardner  v.  Bay,  154  Ky.  509, 
157  S.  W.  1147. 

The  principal  purpose  of  this  provision  in  the  Constitution 
is  the  protection  of  the  voter  from  disclosing  how  he  voted.    Id. 

tinder  Sec.  147,  Ky.  Constitution,  requiring  all  elections 
by  the  people  to  be  by  ** secret  official  ballot,"  and  Sec.  1462, 
Ky.  Stats.,  requiring  that  ''all  ballots  shall  be  printed  on 
plain,  white  paper  sufficiently  thick  that  the  printing  can  not 
be  distinguished  from  the  back,"  a  local  option  election  would 
have  been  void  if  the  ballots  had  not  been  of  the  required 
thickness;  but,  the  ballots  being  of  that  thickness,  the  election 
was  vaUd.  Noll  v.  Tiv^ley,  107  Ky.  441,  54  S.  W.  187,  21 
R.  1167. 

Where  a  ballot  is  so  thin  as  to  destroy  its  secrecy  the  elec- 
tion is  void.    Id. 

SECRET  PURPOSE  OR  MOTIVE.— The  secret  purposes 
of  one,  in  contravention  of  his  express  words  or  acts,  are  not 
receivable  to  relieve  him  from  the  eflPect  of  the  latter,  when 
another  has  been  induced  to  act  upon  them  as  sincerely  spoken 
or  intentionally  done.  L.  &  N.  R.  Co.  v.  Cottengim,  104  S.  W. 
280,  31  R.  871. 

SECRET  TRUSTS. — ^A  secret  trust  made  for  the  purpose 
of  fraud  will  not  be  enforced  either  in  law  or  equity.  OiUum 
V.  Eirksey,  93  S.  W.  5M,  29  R.  422. 

SECRETARY. — The  term  ''secretary''  is  siynonymous  with 
'* clerk''  for  all  purposes  where  a  town  authorized  to  appoint 
a  *' clerk"  appoints  a  ** secretary."  Oriffin  v.  To^^m  of  Cory- 
don,  44  S.  W.  629,  19  R.  1872. 

SECTARIAN.— The  Brooksville  Graded  School  in  this  State 
is  maintained  by  the  State  by  taxation.  It  is  open  to  all 
white  children  within  certain  ages,  who,  or  whose  parents, 
reside  in  the  district.  In  opening  this  school  every  morning 
the  following  prayer  was  offered:  **Our  Father,  who  art  in 
Heaven,  we  ask  Thy  aid  in  our  day's  work.  Be  with  us  in 
all  we  do  and  say.  Give  us  wisdom  and  strength  and  patience 
to  teach  these  children  as  they  should  be  taught.  May  teacher 
and  pupil  have  mutual  love  and  respect.  Watch  over  these 
children  both  in  the  schoolroom  and  on  the  playground.    Keep 
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them  from  being  hurt  in  any  way,  and  at  last  when  we  come 
to  die  may  none  of  our  number  be  missing  around  Thy  throne. 
These  things  we  ask  for  Christ's  sake.  Amen."  Held,  that 
su<»ii  prayer  is  not  * 'sectarian,*'  either  in  form  or  substance, 
within  the  meaning  of  Sec.  5,  or  Sec.  189,  of  the  Ky.  Consti- 
tution, or  of  Sec.  4366,  Ky.  Stats.  Hackett  v.  BrooksvUle 
Graded  School  District,  120  Ky.  608,  &J  S.  W.  792,  27  R. 
1021,  69  L.  R  A.  592. 

Thfe  reason  and  weight  of  the  authorities  support  the  view 
that  the  King  James  translation  of  the  Bible  is  not  a  ''sec- 
tarian" book  within  the  meaning  of  the  Ky.  Stats.,  Sec.  4368, 
which  provides  that  "no  books  or  other  publications  of  a 
sectarian,  infidel,  or  immoral  charajcter  shall  be  used  or  dis- 
tributed in  any  common  school,  nor  shall  any  sectarian,  infidel, 
or  immoral  doctrine  be  taught  therein,"  and  when  used  merely 
by  reading  in  the  common  schools,  without  note  or  comment 
by  teachers,  is  not  sectarian  instruction,  nor  does  such  use  of 
the  Bible  make  the  schoolhouse  a  house  of  religious  worship. 
Hnckett  v.  BrooksvUle  Graded  School  District,  120  Ky.  608, 
87  S.  W.  792,  27  R  1021,  69  L.  R.  A.  502. 

That  the  Bible,  or  any  particular  edition,  has  been  adopted 
1^  one  or  more  denominations  as  authentic,  or  by  them  asserted 
to  be  inspired,  can  not  make  it  a  sectarian  book.  The  book 
itself,  to  be  sectarian,  must  show  that  it  teaches  the  peculiar 
dogmaa  of  a  sect  as  such,  and  not  alone  that  it  is  so  compre- 
hensive as  to  include  them  by  the  partial  interpretation  of 
its  adherents.  Nor  is  a  book  sectarian  merely  because  it  was 
edited  or  compiled  by  those  of  a  particular  sect.  It  is  not 
the  authorship,  nor  mechanical  composition  of  the  book,  nor 
the  use  of  it,  but  its  contents  that  give  it  its  character. 
Hackett  v.  BrooksvUle  Graded  School  District,  120  Ky.  608, 
87  S.  W.  792,  27  R.  1021,  69  L.  R.  A.  592. 

SECUNDUM  LEGEM  DOMICILII.— The  law  of  nations 
nequires  all  movables  to  be  distributed  secundum  legem  dam- 
cUii,  and  all  immovables  to  pass  secundum  legem  doci  rei  sitae 
without  regard  to  the  name  by  which  either  of  those  species 
of  property  may  be  called  in  the  CQuntry  in  ^hich  it  liea 
Sneed  v.  Swing,  5  J.  J.  M.  479. 
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SECURITIES.— It  is  provided  in  Ky.  Stats.,  Sec.  Tlla, 
Subsec.  5,  that:  *'The  word  *  securities'  as  used  in  this  Act 
(Act  relating  to  Railroads)  shall  embrace  bonds,  debentures, 
preferred  and  common  stock,  and  other  issues  of  obligations 
or  certificates  of  substantially  similar  character,  and  the  pro- 
visions hereof  shall  apply,  as  far  as  may  be,  to  proceedings 
in  relation  to  any  separate  division,  or  portion,  or  branch  of 
any  railroad  on  which  are  charged  any  separate  issues  of 
securities.'* 

Where  a  railroad  company,  to  secure  the  payment  of  bonds 
issued  to  pay  for  construction,  executes  a  mortgage  on  its 
road  bed,  franchises,  rolling  stock,  securities  and  evidences  of 
debt  to  a  trustee,  such  a  mortgage  will  include  unpaid  sub- 
scriptions for  the  stock  of  the  company;  and  a  judgment 
creditor  causing  execution  to  issue  and  securing  a  return  of 
no  property  found  can  not,  in  a  court  of  equity,  have  such 
subscriptions  subjected  to  pay  his  judgment.  Eckstein,  Norton 
&  Co,  V.  Myer  &  Hay,  10  Ky.  Opin.  942. 

There  is  a  marked  distinction  between  what  is  known  as 
corporal  personal  property,  such  as  live  stodr,  lumber  or  other 
material,  and  intangible  personal  property,  like  notes,  bonds 
and  other  securities.  City  of  Henderson  v.  Barret's  Exr., 
162  Ky.  648,  159  S.  W,  992. 

SECURITY. — **We  know  that  the  terms  surety  and  security 
are  sometimes  used  as  synonymous,  and  it  may  be  admitted 
as  true  that  a  bond  or  obligation  with  surety  is  a  security,  for 
the  latter  term  includes  it,  as  well  as  mortgages,  pledges,  or 
whatever  else  may  be  given,  conveyed,  or  deposited  to  secure 
the  payment  of  a  debt  or  the  performance  of  a  contract.  But 
it  is  manifest  that  the  rights  and  obligations  pertaining  to 
the  latter  kinds  of  securities  are  essentially  different  from 
those  which  are  acquired  and  incurred  by  the  act  of  a  party 
in  'becoming  the  surety  of  another  in  an  ordinary  bond  or 
obligation.  That  description  of  security  is  clearly  compre- 
hended by  the  provision  of  the  statute  referred  to,  both  by 
the  apt  and  appropriate  language  used,  and  the  connection 
of   the   section    with    other   provisions   of   the   same    chapter 
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relating  to  sureties  and  eo-obligors.  But  we  can  not  conclude 
that  the  Legislature  intended  by  the  use  of  the  word  surety 
that  the  limitation  it  provided  should  be  so  applied  as  to 
a£Feot  the  rights  of  creditors  holding  mortgages  or  pledges 
made  or  created  according  to  la^"s  governing  such  securities 
instead  of  personal  security  for  their  debts."  Hobson  v. 
Hobson's  Executor,  8  Bush,  667. 

A  provision  in  a  contract  for  the  sale  of  land,  for  forfeiture 
by  the  vendee  of  all  his  rights  under  the  contract,  including 
his  possession,  on  non-payment  of  the  full  purchase  price  at 
the  time  indicated,  was  merely  a  form  of  security.  Harris  v. 
Greerdeaf,  117  Ky.  817,  79  S.  W.  267,  25  R.  1940. 

A.  was  surety  of  B. ;  they  renewed  the  note,  and  C.  signed 
it  as  surety,  with  the  word  *' security''  appended  to  his 
signature.  Although  B.  testified  that  he  regarded  him  as 
equally  bound  as  co-surety  with  A.,  it  was  held  that  C.  was 
surety  of  both  the  others.    Salter  v.  Salter,  6  Bush,  635. 

Security  is  an  incident  that  follows  the  debt.  There  can 
be  no  security  for  a  debt  which  has  no  legal  existence.  Van- 
diver  V.  Hodge,  4  Bush.  539 ;  Teates  v.  Weeden,  6  Bush.  439. 

There  'being  a  borrowing  and  lending,  prima  fade,  the  deeds 
are  to  be  considered  as  security  for  the  indebtedness.  Larkins 
V.  Oamett,  1  Ky.  Opin.  364. 

SECURITY    FOR    FUTURE    ADVANCEMENTS.— It    has 

frequently  been  held  that  a  mortgage  given  in  good  faith  for 
a  specific  sum,  as  security  for  future  advancements,  is  valid 
to  the  extent  of  the  amount  specified,  as  against  the  mortgagor's 
general  creditors.  Martin  v.  Jones,  lft6  Ky.  797;  LouisvUXe 
Banking  Co.  v.  Leonard,  90  Ky.  106;  Jarboe  v.  Shively,  109 
Ky.  402;  Straeffer  v.  Rodman,  146  Ky.  1,  141  S.  W.  742. 

SECURITY  FUND.— The  charter  of  a  mutual  security  fund 
company  created  a  mortuary  and  a  security  fund,  and  provided 
that  if  the  company,  after  a  specified  time,  should  be  unable 
to  pay  out  of  the  mortuary  fund  the  maximum  indemnity 
called  for  by  the  certificate  issued,  then  it  should  be  the  duty 
of  the  trustees  to  at  once  convert  the  se^rity  fund  into  money 
and  distribute  it  '^  among  the  holders  of  the  certificates  then 
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in  force,  or  their  legal  representatives,  in  the  proportion  which 
the  amount  of  each  of  their  certificates  shall  bear  to  the 
amount  of  the  whole  number  of  certificates  in  force."  Held, 
that  in  the  distribution  of  **the  security  fund"  both  the  living 
members  and  the  representatives  of  those  that  are  dead  share 
alike,  neither  class  being  entitled  to  a  preference.  Ky.  Mti4. 
Security  Fund  Co.  v.  Turner,  93  Ky.  461,  14  R.  461. 

SECURITY  TO  KEEP  THE  PEACE.— Code  provisions  as 
to  arrest  for  purpose  of  requiring  security  to  keep  the  peace. 
Crim.  Code,  Sees.  382,  et  seq. 

SEC  US. — Otherwise;  to  the  contrary  effect.  Cochran's  Law 
Lexicon. 

SEDUCED. — In  an  action  by  a  father  to  recover  damages 
for  the  seduction  of  his  daughter  some  definition  should  be 
given  to  the  word  ** seduction"  in  instructing  the  jury,  and 
it  is  not  suflScient  to  tell  them  that  they  should  find  for  plain- 
tiff if  they  believed  that  defendant  "seduced,  debauched,  and 
carnally  knew"  his  daughter,  **and  that  by  reason  or  means 
of  such  seduction  and  -carnal  knowledge  of  said  daughter  said 
daughter  became  pregnant,"  etc.  Stowers  v.  Singer,  113  Ky. 
564,  68  S.  W.  637,  24  R.  395. 

SEDUCTION.— Civil  Action,  (a)  ''The  word  'seduction,' 
when  applied  to  the  conduct  of  a  man  towards  a  woman, 
means  the  use  of  some  influence,  artifice,  promise  or  means 
on  his  part,  by  which  he  induces  a  woman,  who  is  then,  and 
has  theretofore  for  a  reasonable  time  been  a  woman  of  chaste 
conduct,  to  submit  to  unlawful  intercourse  with  him."  (b) 
"Proof  of  former  uncbastity  may  be  considered  in  mitigation 
of  damages,  and  to  show  that  the  sexual  intercourse  was 
without  enticement,  artifice,  persuasion  or  solicitation,  but  is 
not  of  itself  a  defense  if  the  plaintiff  had,  for  a  reasonable 
time  before  the  alleged  seduction,  been  leading  a  virtuous 
life."  In  Stowers  v.  Singer,  113  Ky.  564,  66  S.  W.  637,  24 
R.  3^5,  the  court  held  that  instruction  (a)  properly  defined 
the  offense,  and  that  it  was  proper  to  give  instruction  (b) 
where  the  evidence  justified  it.  See  Ky.  Stats.,  Sec.  2  and 
notes  thereto. 
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In  an  action  by  a  father  to  recover  damages  for  the  seduc- 
tion of  his  daughter,  the  court  properly  refused  to  instruct  the 
jury  that  in  order  to  award  exemplary  damages  they  must 
believe  that  the  seduction  and  carnal  knowledge  of  plaintiff's 
daughter  **were  willfully  or  maliciously  accomplished  by 
defendant,  or  knowingly,  wantonly,  or  recklessly  persisted  in 
by  him,  to  the  great  danger  of  the  impregnation  of  said 
daughter."  Siowers  v.  Singer,  118  Ky.  584,  68  S.  W.  6a7, 
24  R.  395. 

In  such  action  some  definition  should  be  given  to  the 
word  ** seduction"  in  instructing  the  jury,  and  it  is  not 
9u£Bcient  to  tell  them  that  they  should  find  for  plaintiff  if 
they  believed  that  defendant  **  seduced,  debauched,  and  carnally 
knew"  his  daughter,  ''and  that  by  reason  or  means  of  such 
seduction  and  carnal  knowledge  of  said  daughter,  said  daughter 
became  pregnant,"  etc.    Id. 

It  is  not  necessary,  in  order  to  submit  the  case  to  the  jury, 
to  show  \with  certainty  that  the  defendant  had  the  opportunity 
of  being  intimate  with  the  woman;  acts  showing  continued 
attention  to  her,  and  an  influence  and  control  over  her,  are 
suflScient  to  authorize  a  submission  of  the  case  to  the  jury. 
SmalUng  v.  Shaw,  144  Ky.  458,  130  S.  W.  779. 

There  is  no  cause  of  action,  either  at  common  law  or  under 
the  statute,  in  behalf  of  a  woman  for  her  seduction.  Cline  v. 
TempLeton,  78  Ky.  550,  1  R.  276. 

A  woman  has  no  cause  of  action  against  a  man  for  seducing 
her.  Sec.  2,  Chap.  1,  Revised  Statutes,  providing  that  an 
action  for  seduction  m&iy  be  maintained  without  allegation  or 
proof  of  loss  of  service,  does  not  give  right  of  action  to  any 
other  than  those  who  could  maintain  it  at  common  law;  the 
relation  of  master  and  servant  or  parent  and  child  must 
appear  in  the  pleading.     Woodward  v.  Anderson^  9  Bush,  625. 

A  parent  may  maintain  an  action  for  the  loss  of  services 
consequent  upon  the  seduction  of  his  daughter,  who  still  lived 
with  him  under  his  control  and  without  specified  (Compensation 
for  services,  though  she  was  over  twenty-one  years  of  age. 
WUhoit  V.  Hancock,  5  Bush,  568. 
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The  common-law  remedy  for  loss  of  service  is  not  displaced 
by  our  statute.  The  statute  is  merely  cumulative,  giving  an 
action  for  the  seduction  itself  without  regard  to  the  con- 
sequences.   Shellman  v.  Frymire,  9  R.  894. 

Technical  seduction,  which  must  be  proved  in  a  criminal 
prosecution,  need  not  be  shown  in  order  that  the  father  may 
recover  for  loss  of  services.  It  is  not  necessary  to  show 
reluctance  overcome  by  artful  practices.  SheUman  v.  Frymire, 
9  R.  894. 

Criminal  Prosecution.  ** Whoever  shall,  under  promispe  of 
marriage,  seduce  and  have  carnal  knowledge  of  any  female 
under  twenty-one  years  of  age,  shall  be  guilty  of  a  felony*, 
and,  upon  conviction  thereof,  shall  be  confined  in  the  peni- 
tentiary not  less  than  one  year  nor  more  than  five  yters. 
No  prosecution  shall  be  instituted  when  the  person  charged 
shall  have  married  the  girl  seduced;  and  any  prosecution 
instituted  shall  be  discontinued,  if  the  party  accused  marry 
the  girl  seduced  before  final  judgment.  All  prosecutions 
under  this  section  shall  be  instituted  within  two  years  after 
the  commission  of  the  offense."    Ky.  Stats.  (1915),  Sec.  1214. 

A  married  nwin  may  be  guilty  of  the  offense  of  seduction 
if  the  wonfan  seduced  was  ignorant  of  his  subsisting  nuamage. 
DaiHs  V.  Conu,  98  Ky.  708  34  S.  W.  699,  17  R.  1265. 

To  be  guilty  of  seduction,  defendant  need  not  be  a  single 
man,  nor  is  it  necessary  that  he  beget  the  girl  with  child. 
Com,  V.  Tohin,  140  Ky.  261,  130  S.  W.  1116. 

Under  Ky.  Stats.,  Sec.  1214,  the  abandonment  of  a  female 
within  three  years  after  marriage,  after  an  indictment  for 
seduction,  is  not  an  independent  offense.  Com,  v.  Tobin,  140 
Ky.  361,  130  S.  W.  1116. 

A  prosecmtion  for  adultery  is  not  a  bar  to  a  prosecution  for 
seduction  under  promise  to  marry,  the  higher  offense  not 
being  merged  in  the  lower,  and  the  two  charges  not  being 
degrees  of  the  same  offense.  Smith  v.  Com.,  32  S.  W.  137, 
17  R.  541. 

Where  a  person  charged  with  seduction  under  Sec.  1214,  of 
the  Kentucky  Statutes,  marries  the  prosecuting  witness  and 
thereby    suspends    the    prosecution,    which    is    subsequently 
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renewed  upon  his  desertion  of  his  ^4fe,  the  offense  reimtins 
as  it  was  in  the  beginning — the  seduction  of  an  infant  female 
under  the  promise  of  marriage,  and  two  courses  of  procedure 
are  open  to  the  Commonwealth,  One  is  to  continue  the  indict- 
ment on  the  docket  for  three  years,  or  to  file  it  away  with 
leave  to  redoeket  upon  notice;  the  other  is  to  dismiss  it,  and 
if  within  three  years  of  marriage,  cause  arises  for  resuming 
the  prosecution,  such  as  abandonment,  to  reindict  the  defend- 
ant. Miller  v.  Com.,  154  Ky.  201,  1-57  S.  W.  373;  Com,  v. 
Tobin,  140  Ky.  261;  Berkley  v.  Com.,  164  Ky.  191,  175 
&  W.  364. 

To  constitute  the  offense  the  prosecutrix  must  be  at  the 
time  of  the  intercourse,  and  must  have  been  for  a  reasonable 
time  theretofore  a  woman  of  chaste  conduct.  Former  un- 
chastity  will  not  defeat  the  prosecution  if  for  a  reasonable 
time  before  the  act  complained  of,  she  had  led  a  virtuous  life. 
Berry  v.  Com,,  149  Ky.  398,  149  S.  W.  824. 

'*In  2  Roberson's  Criminal  Law,  Sec.  493,  the  rule  is  thus 
stated:  *It  is  essential  that  the  woman  seduced  be  of  chaste 
character  at  the  time  of  the  intercourse,  though  it  is  not  so 
expressed  in  the  statute.'  The  Court  of  Appeals  has  approved 
the  following  instruction  on  chastity:  *The  defendant  is  not 
guilty  unless  Ethel  Hamilton  was  at  the  time  complained  of, 
and  had  been  for  a  reasonable  time  theretofore,  a  woman  of 
chaste  conduct.  Though  there  had  been  formerly  unchastity 
on  her  part,  this  does  not  exonerate  the  defendant,  if,  for  a 
reasonable  time  before  the  acts  complained  of,  she  had  been 
leading  a  virtuous  life.'  ''  Hudson  v.  Com.,  161  Ky.  257,  170 
S.  W.  620. 

The  court  should  define  seduction,  and  a  failure  to  do  so  is 
error  where  this  is  material.  Berry  v.  Com,,  149  Ky.  398,  149 
S.  W.  824. 

For  forms  of  instructions  in  prosecutions  for  seduction,  see 
Instructions  to  Juries  (Ky.),  Sees.  841,  842,  843. 

SEE  THE  WITHIN  PAID.— '*!  will  see  the  within  paid 
eventually,"  written  on  the  back  of  an  order  by  the  drawee, 
is  a  binding  acceptance  to  pay  forthwith.  Brmmn  v.  Hender- 
son, 12  B.  Mon.  62. 
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SEED  TIME  AND  HARVEST— As  seed  time  and  harvest 
come  at  different  seasons,  so  the  fruit  of  an  evil  and  improper 
influence  is  borne  along  after  the  influence  is  exercised.  Lisle 
V.  Couchman,  146  Ky.  345,  142  S.  W.  1023. 

SEEMED. — There  is  no  material  diflference  in  the  words 
** seemed*'  and  ** appeared,"  in  self-defense  instructions.  Rogers 
V.  Com,,  161  Ky.  754,  171  S.  W.  464. 

The  idea  of  apparent  necessity  is  suflSciently  presented  in  an 
instruction  as  to  self-defense  though  the  word  **seem''  is  used 
instead  of  ** appear.''    Jones  v.  Com,,  46  S.  W.  217,  20  R.  355. 

SEEN. — ^A  statement  in  a  petition  for  death  of  a  person 
struck  on  a  railroad  track,  that  the  persons  who  had  charge 
of  the  train  saw  or  could  ty  ordinary  care  have  seen  his  danger, 
is  only  a  statement  that  they  could  have  seen.  C  <fe  0.  By.  Co. 
V.  Lang's  Admx.,  135  Ky.  76,  121  S.  W.  993. 

SECRECATINC  DAMAGES.— See  Damages. 

SEGREGATION. — The  municip«d  segregation  ordinance  of 
Louisville  held  to  be  a  proper  and  valid  exercise  of  the  police 
power  and  a  reasonable  and  expedient  measure  for  the  public 
welfare,  directed  to  the  prevention  of  outbreaks  of  violence 
resulting  from  racial  antipathies,  and  to  the  preservation  of 
racial  solidarity.    Harris  v.  City  of  Louisville,  165  Ky.  559. 

For  note  on  valdity  of  segregation  statute  or  ordinance  pro- 
hibiting persons  of  different  race  or  color  from  living  in  same 
locality,  see  47  L.  R.  A.  (N.S.)  1087. 

SEINE. — ^An  indictment  under  Sec.  1899,  Ky.  Stats.,  making 
it  unlawful  to  catch  fish  **by  means  of  a  seine  net,  other  than  a 
dip-net,  drag,  or  trap"  which  charges  a  taking  *'with  a  seine 
net  and  other  contrivance,  the  same  not  being  a  minnow  seine 
or  net"  is  a  good  indictment  for  catching  fish  *'by  means  of  a 
seine" — a  distinct  offense  under  the  statutes.  Com.  v.  Bdl,  30 
S.  W.  997,  17  R.  277. 

SEIZED. — Seized,  as  used  in  a  power  of  attorney  given  by 
a  non-resident  to  sell  lands  of  which  he  was  seized  in  Kentucky^ 
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he  not  having  any  land  under  a  patent  at  that  time,  is  con- 
strued to  have  meant  possessed  or  entitled  to  in  law  or  equity, 
and  to  have  included  land  surveyed  but  not  patented.  McMillan 
V.  Hutcheson,  4  Bush,  613. 

SEIZED  AND  POSSESSED.— An  allegation  in  a  petition 
by  a  widow  that  she  and  her  deceased  husband  owned  the  land 
in  controversy  jointly  and  had  been  in  possession  of  it  and 
living  on  it  for  thirty  years,  up  to  his  death,  is  a  sufficient 
allegation  that  the  husband  was  ** seized  and  possessed"  of  the 
land.    Bartee  v.  Edmunds,  96  S.  W.  535,  29  R.  872. 

SEISIN,  COVENANT  OF. — Seisin  means  ex  vi  termini  the 
whole  legal  title;  therefore  covenant  is  broken  if  covenantor 
have  not  possession,  right  of  possession,  and  the  right  or  legal 
title.    Fitzhugh  v.  Croghcm,  2  J.  J.  M.  430. 

Seisin,  in  its  technical  sense,  is  actual  or  constructive  pos- 
session, under  a  perfect  legal  title;  it  includes,  as  an  essential 
element,  an  actual  entry  also.  Fitzhugh  v.  Croghan,  2  J.  J.  M. 
430;  McMillan  v.  Hutcheson,  4  Bush,  612. 

A  covenant  of  seizin  is  satisfied  only  by  the  transfer  of  an 
indefeasible  title,  and  is  technically  broken  as  soon  as  it  is  made, 
if  the  title  be  from  any  cause  defeasible.  Therefore  an  action 
for  the  breach  lies  at  once  and  before  eviction.  Mercantile  Trust 
Co.  V.  South  Park  Residence  Co.,  94  Ky.  271,  15  R.  70. 

SEIZIN. — See,  also.  Possession. 

"Possession  is  favored  in  law.  The  possession  of  things  per- 
sonal or  real,  ripens  by  length  of  time  into  a  perfect  and  inde- 
feasible title.  The  lowest  and  most  imperfect  claim  to  land,  by 
mere  naked  possession  or  actual  occupation,  without  *any  shadow 
or  pretense  of  right,'  may  be  ripened  by  continuance,  into  appar- 
ent right  of  possession ;  next  into  an  actual  right  of  possession, 
and  lastly,  into  a  complete  title,  comprehending  the  ;U5  dupli- 
catum,  droit  droit,  or  double  right  of  seisin,  and  right  of  prop- 
erty combined.  In  equity,  length  of  possession  is  equally  favored 
and  protected."    Barbour  v.  Whitlock,  4  T.  B.  Monroe,  196. 

Seizin,  for  only  a  moment,  while  a  parcel  of  land  was  being 
surveyed,  held  sufficient  in  law,  to  invest  the  husband  of  one 
of  the  co-parceners  with  the  right  to  hold  a  life  estate  by  the 
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curtesy  in  the  respective  individual  interest.  Mitchell  v.  Whii- 
more,  4  Ky.  Opin.  433. 

L.  gave  to  his  daughter  a  tract  of  land,  subject  to  the  life 
estate  of  L.'s  widow.  Held,  under  Ky.  Stats.,  Sec.  2132,  the 
daughter  did  not  have  such  seizin  or  actual  possession  as  would 
entitle  her  husband  to  curtesy,  if  the  widow  outlived  the  daugh- 
ter, the  former  being  in  possession  in  her  own  right.  Mawpin 
V.  Mmpin's  Ouardiam^  110  S.  W.  840,  33  R.  658. 

The  seizin  of  the  wife  must  be  an  actual  seizin,  or  possession 
of  the  lands;  not  a  bare  right  to  possess,  which  is  a  seizin  in 
law,  but  an  actual  possession,  which  is  a  seizin  in  deed.  And, 
therefore,  a  man  shall  not  be  tenant  by  the  curtesy  of  a  remain- 
der of  reversion.    Huwt  v.  Phillips,  105  S.  W.  445,  32  R.  257. 

Deed  conveying  legal  title  to  husband;  proof  that  he  was 
in  possession  and  aliened  during  coverture,  and  that  defendant 
claims  possession,  is  prima  fade  evidence  of  such  legal  seizin 
in  the  husband  as  entitles  the  wife  to  dower  against  his  alienee. 
Wall  V.  EUl,  7  Dana,  174. 

Of  husband  necessary  to  give  wife  dower  in  his  land.  See 
DowEB,  in  Digests. 

As  a  rule  the  husband  is  required  to  take  actual  possession 
of  the  wife's  land,  as  a  condition  precedent  to  his  right  of 
curtesy,  yet  the  reason  of  the  rule  is  complied  with,  and  the 
husband  is  entitled  to  curtesy,  if  any  person  at  the  death  of 
the  wife  is  seized  of  her  land  for  her  use.  Yamkey  v.  Sweeney, 
85  Ky.  55,  8  R.  944. 

SEIZINA  FACIT  STIPITEM.— This  maxim  is  commented 
upon  in  Broom's  Legal  Maxims,  pp.  401,  404. 

This  maxim  is  applied  in  Welches  Heirs  v.  Chcmdler,  13  B. 
Mon.  430. 

SELECTION. — Right  to  select  stated  number  of  articles  from 
a  quantity  mortgaged.    Sparks  v.  Deposit  Bank,  115  Ky.  461. 

SELF-CRIMINATION. — The  constitutional  privilege  against 
self-crimination  does  not  extend  to  corporations — nor  may  it  be 
asserted  by  oflScers  and  agents  thereof  in  the  corporation's  bdialf. 
And  a  corporation  can  not  resist  upon  the  ground  of  self- 
crimination,  the  demand  of  the  State  expressed  in  lawful  process, 
confining  its  requirements  within  the  limits  which  reason  imposes 
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in  the  circxunstances  of  the  case,  that  it  produce  before  a  grand 
jury  its  books  and  papers  although  they  may  contain  evidence 
incriminating  the  corporation.  Com.  v.  Southern  Express  Co., 
160  Ky.  1,  169  S.  W.  517. 

It  is  well  established  that  no  one  is  bound  to  make  answer 
to  or  discovery  of  any  matter  which  may  subject  him  to  infamous 
punishment,  penalty,  or  forfeiture.  Atterherry  v.  Knoxy  8 
Dana,  284. 

SELF-DEFENSE.— Self-defense  is  the  law  of  necessity. 
"Whether  the  defendant  at  the  time  believed  and  had  reasonable 
ground  to  believe  he  was  in  danger  of  losing  his  life  or  suffering 
great  bodily  harm  is  the  question  for  the  jury  to  determine. 
In  determining  this  question,  all  the  previous  conduct  of 
deceased,  or  those  acting  with  him,  their  character,  state- 
ments made  by  them  in  the  way  of  threats,  may  be  given 
in  evidence,  and  on  this  evidence  the  question  of  apparent 
necessity  for  accused  to  slay  the  deceased  is  to  be  determined 
by  the  jury.    Williams  v.  Com,,  66  S.  W.  401,  23  R.  2046. 

The  right  of  self-defense  is  not  derived  from  society,  but  is 
a  right  which  every  individual  brings  with  him  into  society 
and  retains  in  society,  except  so  far  as  the  laws  of  society  have 
curtailed  it.    Oray  v.  Combs,  7  J.  J.  M.  480. 

The  right  to  kill  in  self-defense  depends  on  there  being  no 
other  apparently  safe  means  of  averting  the  impending  danger. 
RoiOsey  v.  Com,,  116  Ky.  617,  76  S.  W.  409,  25  R.  841. 

The  law  of  self-defense  does  not  require  one  whose  life  has 
been  threatened  to  leave  his  home  or  to  secrete  himself  to  avoid 
his  foe.  It  is  therefore  error  to  instruct  in  such  a  case  that 
the  right  of  self-defense  does  not  arise  until  the  defendant  *'has 
done  everything  in  his  power  to  avoid  the  necessity'*  of  slaying 
firuch  foe.    Bohwn/non  v.  Com,,  8  Bush,  482. 

It  is  not  necessary,  in  order  to  excuse  a  homicide  upon  Hie 
ground  of  self-defense,  that  there  should  have  been  actual  imme- 
diate impending  danger;  it  is  sufficient  if  the  slayer  believed 
and  had  reasonable  ground  to  believe,  that  there  was  immediate 
impending  danger,  and  that  he  had  no  other  apparent  and  safe 
means  of  escape,  although  this  supposed  danger  had  no  existence. 
Sizemore  v.  Com.,  15*  Ky.  492,  165  S.  W.  669. 
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In  an  action  to  recover  damages  for  the  killing  of  plaintiff's 
husband,  defendant  defended  upon  the  ground  of  self-defense. 
The  court  instructed  the  jury  to  find  for  defendant  if  he  at 
the  time  of  the  killing  believed  and  had  reasonable  grounds  to 
believe  that  his  life  was  then  in  danger  or  that  his  person  was 
then  in  danger  of  violence  at  the  hands  of  the  deceased.  Held, 
that  this  instruction  was  not  prejudicial,  although  the  phrase, 
** death  or  great  bodily  harm,"  is  to  be  preferred,  it  having 
become  thoroughly  imbedded  in  the  law  of  self-defense  and 
because  it  so  well  expresses  the  measure  of  danger  necessary 
to  justify  the  exercise  of  the  right  in  question.  Shields  v.  Nedl, 
168  Ky.  695,  166  S.  W.  211. 

An  instruction  on  self-defense  should  not  require  the  jury 
to  believe  the  facts  therein  stated  beyond  a  reasonable  doubt. 
ToUiver  v.  Com.,  161  Ky.  81,  170  S.  W.  515. 

The  defendant  may  act  upon  appearances,  and  if  he  acts 
reasonably,  is  justified  upon  the  grounds  of  self-defense  or  the 
defense  of  another  where  the  deceased  was  the  aggressor  in  the 
difficulty.    Rose  v.  Com,,  156  Ky.  817,  162  S.  W.  107. 

In  an  action  by  a  passenger  for  an  injury  from  being  shot 
by  a  flagman,  who  attempted  to  shoot  another  who  had  attacked 
him,  there  being  no  question  of  negligence,  an  instruction  using 
the  word  ** negligently,"  instead  of  the  words  *'not  in  the  neces- 
sary or  apparently  necessary  defense  of  himself  and  associates," 
was  erroneous.  7.  C.  R.  Co,  v.  Gunierman,  135  Ky.  438,  122 
S.  W.  514. 

**  Although  the  jury  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendant  shot  and  killed  deceased,  yet 
if  at  the  time  the  defendant  so  shot  and  killed  deceased,  he  had 
reasonable  grounds  to  believe,  and  in  good  faith  did  believe,  that 
the  deceased  was  then  and  there  about  to  inflict  upon  him  death, 
or  some  great  bodily  harm,  and  that  to  shoot  deceased  was  neces- 
sary, or  seemed  to  him,  in  the  exercise  of  a  reasonable  judg- 
ment, to  be  necessary,  in  order  to  protect  himself  from  said 
danger,  real,  or  to  the  defendant  apparent,  you  should  find 
the  defendant  not  guilty,  on  the  ground  of  self-defense  and 
apparent  necessity."  This  instruction  was  approved  in  MttUins 
V.  Com.,  108  S.  W.  252,  32  R.  1216. 
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Similar  instructions  are  copied  in  opinions  in  Wagner  v. 
108  S.  W.  318,  32  R.  1185;  Ayers  v.  Com.,  108  S.  W.  3 
R.  1234;  Hacker  v.  Com,,  111  S.  W.  676,  33  R.  944;  Wii 
Com,,  121  S.  W.  430;  see,  also,  Pennington  v.  Com.,  68 
451,  24  R.  321. 

The  rule  that  in  an  instruction  some  of  the  facts  go 
make  out  a  defense  should  not  be  singled  out  and  given 
nence  applies  in  self-defense  instructions  as  in  other 
Thus  an  instruction  should  not  be  given  telling  the  jur 
if  the  deceased  had  threatened  to  kill  the  defendant  c 
attempted  to  do  so,  then  the  defendant  had  the  right  t 
arms  openly  and  was  not  obliged  to  wait  until  he  was  a( 
assaulted,  if  from  all  the  circumstances  he  had  reason  to  1 
he  was  in  danger  of  being  killed  when  they  met.  All  th( 
as  to  the  previous  threats,  lying  in  wait  or  attempted  vi 
by  the  deceased,  may  be  proved,  but  the  question  of  self-d 
should  be  left  to  the  jilry  on  all  the  facts  under  the 
instruction.  C(mi.  v.  Rudert,  109  Ky.  653,  60  S.  W.  4 
R.  1308;  Reynolds  v.  Cam.,  114  Ky.  912,  72  S.  W.  277, 
1742;  Connor  v.  Cam,,  118  Ky.  497,  81  S.  W.  261,  26  R 
Ware  v.  Com.,  140  Ky.  534,  131  S.  W.  269.  The  case  ol 
V.  Cam.,  80  Ky.  32,  has  been  overruled. 

Self-defense  need  not  be  referred  to  in  the  first  instr 
where  a  proper  instruction  is  given  on  that  point.  Hos) 
Cam.,  152  Ky.  805,  154  S.  W.  919. 

Where  the  testimony  authorizes  it,  the  court  should 
the  law  of  self-defense;  and  not  merely  authorize  the  ji 
find  accused  guilty  unless  he  acted  **in  his  necessary,  or  1 
reasonably  apparent  necessary  self-defense."    Cook  v.  Co 
Ky.  663,  9  R.  829. 

It  was  proper  to  instruct  that  defendant  had  no  rij 
kill  deceased  unless  he  believed,  and  had  reasonable  grou 
believe,  that  he  was  ''then  and  there"  in  danger  of  de 
great  bodily  harm,  and  it  appeared  to  defendant  in  the  e: 
of  "reasonable  judgment''  that  there  was  no  other  safe  -^ 
avert  the  danger.    Hargis  v.  Com.,  135  Ky.  578,  123  S.  ^ 

It  was  error  to  instruct  that  defendant  had  a  right 
deceased  if  "defendant  believed  and  had  reasonable  gi 
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to  believe  that  he  was  in  danger/'  Thacker  v.  Com.,  71  S.  W. 
9ai,  24  R.  1584. 

It  is  error  to  instruct  that  the  right  of  self-defense  does  not 
arise  until  defendant  ''has  done  everything  in  his  power  to 
avoid  the  necessity"  of  slaying  his  foe.  Bohannon  v.  Com,,  8 
Bush,  482. 

An  instruction  was  prejudicial  to  the  accused  which  omitted 
the  words  ** either  real  or  apparent,"  as  the  danger  which  author- 
isses  one  to  act  in  self-defense  may  be  real  or  it  may  only  be 
apparent.    Martin  v.  Com.,  78  S.  W.  1104,  25  R.  1928. 

It  was  not  error  to  instruct  that  if  defendant  ''failed"  to 
leave  the  house  of  deceased  the  latter  had  the  right  to  use  such 
force  as  was  necessary  to  eject  him,  instead  of  using  the  word 
"refused."    Thomas  v.  Com,,  74  S.  W.  1062,  25  R.  201. 

The  use  of  the  expression  "good  faith  believe"  is  not  mis- 
leading.   HutseU  V.  Com.,  75  S.  W.  225,  25  R.  262. 

The  failure  of  an  instruction  on  self-defense  to  leave  out  the 
words  "without  previous  malice"  was  not  prejudicial  to  the 
accused.  The  Commonwealth  might  have  complained  that  they 
were  omitted.    Early  v.  Com.,  70  S.  W..1061,  24  R.  1181. 

It  is  error  to  use  the  word  "reasonably"  in  the  expression 
"reasonably  safe  means  of  averting  the  danger."  Tompkins  v. 
Com.,  117  Ky.  138,  77  S.  W.  712,  25  R.  1254. 

An  instruction  authorizing  an  acquittal  if  defendant  believed 
he  had  no  other  safe  means  "short  of  flight"  to  avert  the  danger, 
held  not  objectionable.  Moody  v.  Com.,  43  S.  W.  209,  19  R. 
1198. 

The  use  of  the  word  "seem"  in  place  of  " appear*'  held  not 
error,  in  stating  right  of  apparent  necessity.  Jones  v.  Com,, 
46  S.  W.  217,  20  R.  355. 

Where  one  instruction  properly  and  fully  gave  the  law  of 
self-defense,  it  was  error  to  give  another  instruction  which 
limited  that  right.    Chaplin  v.  Com.,  142  Ky.  782, 135  S.  W.  298. 

The  necessity  at  the  particular  moment  to  take  his  adversary's 
life  will  not  justify  accused  if  he  himself  was  the  wrongdoer 
or  the  aggravating  cause  of  the  difficulty.  Gambrell  v.  Com., 
130  Ky.  513,  113  S.  W.  476. 

Where  two  or  more  combine  to  kill  another,  and  in  pursuance 
of  the  conspiracy  seek  him  out  and  kill  him,  or  provoke  an 
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assault  and  then  take  his  life,  neither  of  the  eonsiprators  can 
rely  upon  the  plea  of  self-defense ;  but  if,  though  a  person  was 
killed  pursuant  to  a  conspiracy  and  while  it  existed,  no  one  of 
the  conspirators  sought  him  out  for  the  purpose  of  killing  him, 
or  provoked  the  difficulty  resulting  in  his  death,  or  first  attacked 
him,  then  any  one  of  them  could  avail  himself  of  the  plea  of 
self-defense.    Id, 

'Wthere  defendant  did  not  rely  on  or  prove  self-defense, 
instructions  on  that  theory  were  harmless.  Warren  v.  Com,,  143 
Ky.  54,  135- S.W.  409. 

It  is  only  where  the  previous  assault  manifests  a  deadly  intent 
that  it  is  proper  to  instruct  that  defendant  is  not  bound  to  wait 
until  actually  assaulted  before  acting  in  his  self-defense.  Haverly 
V.  Com,,  95  Ky.  33,  15  R.  285. 

Where  it  was  not  proved  who  commenced  the  conflict,  it  was 
error  to  add  to  an  instruction  **  Unless  they  shall  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that  T.  (defendant) 
sought  and  himself  commenced  the  conflict."  Torrel  v.  Com., 
13  Bush,  246. 

An  instruction  that  '*if  the  jury  shall  believe  that  the  accused 
killed  H.,  but  that  such  killing  was  not  willful  or  malicious,  but 
was  in  sudden  heat  and  passion,  without  previous  malice,  such 
killing  is  voluntary  manslaughter,'*  excluded  from  the  jury  the 
consideration  of  any  grounds  of  self-defense,  there  being  in  the 
ease  evidence  conducing  to  prove  an  assault  by  the  deceased. 
Moore  v.  Com.,  7  Bush,  192. 

Where  an  instruction  properly  gave  the  law  of  self-defense, 
it  was  error  for  the  court  to  add  thereto  the  words  **  Provided 
they  further  believe  .the  combat  was  not  by  mutual  consent  of 
the  parties,*'  where  there  was  no  evidence  that  the  combat  was 
prearranged.    Smoltz  v.  Com,,  3  Bush,  33. 

It  was  held  proper  to  refuse  to  modify  an  instruction  on  self- 
defense  by  inserting  after  the  word  ** danger"  the  phrase  ''then 
the  defendant  was  not  obliged  to  retreat,  and  the  defendant  had 
the  right  to  stand  and  repel  the  assaulf  Cornier  v.  Com,,  118 
Ky.  497,  81  S.  W.  259,  26  R.  398. 

An  instruction  by  which  defendant  was  not  to  be  allowed 
the  right  to  be  acquitted  on  the  ground  of  self-defense  if  he  shot 
deceased  *'at  a  time  when  it  was  not  necessary,  nor  did  not  seem 
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to  defendant,  in  the  exercise  of  a  reasonable  judgment,  to  protect 
himself  from  death  or  the  infliction  of  great  bodily  harm  at  the 
hands  of  said  Elbert  MuUins/'  should  have  used  in  lieu  of  the 
quoted  words,  the  words  **not  in  his  necessary  or  apparently 
necessary  self-defense.''  Mullins  v.  Com,,  67  S.  W.  824,  23  R. 
2433. 

Defendant  may  act  upon  appearances  if  he  acts  reasonably. 
Stanley  v.  Com,,  86  Ky.  440,  6  S.  W.  155,  9  R.  665,  9  Am.  St. 
Rep.  30&;  Palmer  v.  Com,,  6  R.  370;  Potter  v.  Com.,  142  Ky. 
378, 134  S.  W.  462. 

In  a  prosecution  for  homicide  it  was  proper  to  refuse  to 
instruct  '*that  if  decedent  tried  to  take  defendants'  whisky,  they 
had  a  right  to  shoot  to  prevent  his  doing  so"  where  it  was  shown 
that  decedent  was  drunk,  and  none  of  the  defendants  were  in 
danger  of  losing  their  lives,  or  in  danger  of  great  bodily  harm. 
Ongsby  v.  Com,,  151  Ky.  496,  152  S.  W.  580. 

Where  a  killing  grew  out  of  a  dispute  as  to  a  strip  of  land 
it  was  error  to  instruct  as  to  the  right  to  the  land,  as  life  can 
not  be  taken  to  prevent  a  trespass.  Utterhack  v.  Com,,  105  Ky. 
723,  49  S.  W.  479,  20  R.  1515. 

For  discussion  of  question  as  to  when  a  killing  in  self-defense 
is  permissible,  see  Roberson's  Ky.  Crim.  Law,  Sec.  163. 

Right  to  self-defense  instruction,  see  Roberson's  Ky.  Crim. 
Law,  Sec.  258. 

Use  of  Weapon,  and  More  Force  than  Necessary.  Where 
there  is  evidence  tending  to  show  that  the  use  of  a  deadly  weapon 
was-  unnecessary  or  that  the  defendant  used  more  force  than 
was  necessary,  the  following  qualification  may  be  added  to  the 
instruction  on  self-defense:  **The  defendant  was  authorized  to 
use  only  such  force  as  was  necessary  or  apparently  necessary 
to  protect  himself,  and  if  he  used  more  force  than  was  necessary 
or  apparently  necessary  for  this  purpose,  and  so  killed  the 
deceased,  he  can  not  be  acquitted  on  the  ground  of  self-defense." 
Meredith  v.  Com.,  18  B.  M.  54;  Rowsey  v.  Com.,  116  Ky.  617, 
76  S.  W.  409,  25  R.  841 ;  Williams  v.  Com,,  66  S.  W.  401,  23 
«.  2046;  Cwrroll  v.  Com.,  83  S.  W.  552,  26  R.  1083. 

An  instruction  as  to  self-defense  which  collects  .the  evidence 
as  to  former  acts  of  violence  of  deceased,  and  charges  that 
defendant  had  a  right  to  bear  arms  openly  and  keep  a  lookout 
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for  decedent,  and  that,  if  he  casually  met  him,  he*  nee 
wait  to  be  assaulted,  but  may  consider  the  past,  and, 
believes  that  he  is  in  apparent  danger  of  great  bodily  ha 
decedent's  hands,  he  may  shoot  him,  is  erroneous,  as  un 
sarily  grouping  and  emphasizing  the  facts,  and  giving  i 
prominence  to  particular  evidence.  Reynolds  v.  Com,,  11 
912,  72  S.  W.  277,  24  R.  1742. 

In  a  self-defense  instruction  the  use  of  the  words  ''onlj 
means  as  was  necessary  or  as  reasonably  appeared  to  him 
necessary,  to  ward  off  the  real  or  apparent  danger  to  hin 
does  not  increase  the  burden  of  the  defense  more  thai 
regard  for  the  safety  of  life  demands.  Salisbury  v.  Com 
Ky.  730,  143  S.  W.  371. 

When  Self-defense  Instruction  Should  be  Given.    ^ 

no  eye-witness  testifies,  the  court  should  instruct  as  to  m 
manslaughter  and  self-defense.    Rutherford  v.  Com.,  13 
608;  Elliott  V.  Com.,  152  Ky.  791,  154  S.  W.  25;  Mes^er  v. 
90  S.  W.  955,  28  R.  920. 

The  above  rule  is  modified  only  to  the  extent  that  whe 
physical  facts  are  such  as  to  preclude  the  idea  that  there 
struggle  or  any  resistance  by  deceased  an  instruction  or 
defense  may  be  refused.    Bast  v.  Com.,  124  Ky.  760,  99 
978,  30  R.  967;  Elliott  v.  Com.,  152  Ky.  791,  154  S.  W.  fe 

If  the  facts  which  the  Commonwealth  brings  out  in  ^; 
show  that  by  any  possibility  the  killing  may  have  been  dc 
accused  in  self-defense,  then  he  is  entitled  to  have  that 
of  the  law  presented  to  the  jury.    Frazier  v.  Com.y  114 
268. 

When    Self-defense    Instruction    Should    Not   be    ( 

Where  the  only  issue  is  as  to  whether  defendant  did  the  b 
an  instruction  as  to  self-defense  is  improper.    Toliver  v. 
104  Ky.  760,  47  S.  W..  1082,  20  R.  906. 

Where  the  sole  defense  is  that  the  killing  was  accident 
instruction  on  self-defense  is  not  proper.  Hunn  v.  Com 
Ky.  143,  136  S.  W.  144. 

Where  there  were  witnesses  to  the  homicide  and  defe 
claimed  that  his  shooting  of  the  deceased  was  unintentioii 
instruction  on  self-defense  was  improper.  Ewing  v.  Com 
Ky.  237,  111  S.  W.  352,  33  R.  749. 
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Where  *no  witness  testified  that  deceased  was  attempting  any 
violence  toward  defendant,  that  he  had  any  weapon,  or  assumed 
any  menacing  attitude,  and  defendant  denied  that  he  took  part 
in  the  diflSculty  or  struck  deceased,  it  was  proper  to  refuse  self- 
defense  instructions.  Lawson  v.  Com.,  152  Ky.  113, 153  S.  W.  56. 

An  aflSdavit  by  defendant  that  witnesses  would  testify  that 
he  cut  deceased  in  self-defense,  offered  by  the  Commonwealth, 
and  admitted  for  contradiction,  did  not  entitle  defendant  to  an 
instruction  on  self-defense.    Id. 

Use  of  Word  "Escape-"  It  is  error  to  instruct  that  there 
can  be  no  acquittal  on  the  ground  of  self-defense  unless  defend- 
ant had  no  safe  means  of  escape.  Buckles  v.  Com.,  113  Ky.  795, 
68  S.  W.  1084,  24  R.  571 ;  Cockrill  v.  Com.,  96  Ky.  22, 15  R.  326; 
Tubhs  V.  Com.,  57  S.  W.  623,  22  R.  481 ;  McClurg  v.  Com.,  36 
S.  W.  14,  17  R.  1339 ;  Howard  v.  Com.,  67  S.  W.  1003,  24  R.  91. 

Where  while  accused  and  deceased,  both  of  whom  had  been 
drinking,  were  driving  in  a  buggy  together  after  night,  accused 
shot  and  killed  deceased,  the  words  **that  he  had  no  other  safe 
or  apparently  safe  means  of  escape  from  said  danger"  were 
error    Bone  v.  Com.,  70  S.  W.  1042,  24  R.  1174. 

Where  defendant  assaulted  and  killed  a  lone,  unarmed  woman, 
he  was  not  prejudiced  by  the  use  of  the  word  ** escape*'  in  an 
instruction.    Frazier  v.  Com.,  124  S.  W.  797. 

It  is  improper  to  require  defendant  .to  seek  some  "reasonable 
means  of  escape  from  the  impending  peril,"  before  using  the 
necessary  or  apparently  necessary  means  at  hand  to  protect 
himself.    Riley  v.  Com.,  94  Ky.  266,  15  R.  46. 

"Avoid" — "Avert."  An  instruction  which  limits  the  defend- 
ant's right  of  self-defense  to  whether  he  believed  he  had  no  safe 
means  of  avoiding  the  attack,  or  to  him  apparently  safe  means 
of  avoiding  it,  is  not  erroneous  because  of  the  use  of  the  word 
''avoiding."  Connor  v.  Ccm.,  118  Ky.  497,  81  S.  W.  259,  26 
R.  398. 

An  instruction  which  used  the  expression,  *'and  believed  and 
had  reasonable  grounds  for  believing  he  had  no  apparently 
safe  means  of  averting  said  danger,"  was  erroneous,  wheire 
defendant,  at  the  time,  did  not  occupy  the  position  to  requi»e 
him  to  avoid  or  avert  the  danger.  Finney  v.  Com.,  82  S.  W. 
636,  26  R.  785. 
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It  is  not  error  to  use  the  phrase  ''and  there  reasonably 
appeared  to  him  no  other  safe  means  of  avoiding  impending 
danger/'     Cook  v.  Com.,  72  S.  W.  283,  24  R  1731. 

The  use  of  the  word  ** avert''  is  approved  in  Utterback  v. 
Cam,,  59  S.  W.  515,  22  R.  1011;  Barnes  v.  Com.,  61  S.  W.  733, 

22  R.  1802. 

An  instruction  authorizing  an  acquittal  only  in  the  event 
there  appeared  to  defendant,  in  the  exercise  of  a  reasonable 
judgment,  no  other  safe  means  to  avert  the  danger,  is  not 
objectionable  as  requiring  defendant  to  avoid  the  danger  by 
flight.    Stephens  v.  Com.,  47  S.  W.  229,  20  R.  544. 

Force  Necessary  to  Avert  Danger.  An  instruction  was 
erroneous  which  required  defendant  to  measure  the  exact  force 
necessary  to  be  used  to  protect  his  nephew  who  was  assaulted, 
as  no  one  is  capable  of  measuring  the  exact  force  necessary  to 
avert  danger.    CarroU  v.  Com.,  83  S.  W.  552,  26  R.  1083. 

It  is  improper  to  use  the  words  **and  no  more,"  in  the  sen- 
tence **had  the  right  to  use  such  force  at  his  command  as  was 
necessary,  and  no  more,  to  avert  the  real  or  apparent  danger 
to  defendant."  Carroll  v.  Com.,  92  S.  W.  308,  29  R.  33.  (Ray 
V.  Com.,  43  S.  W.  221,  19  R.  1217,  held  the  use  of  these  words 
was  not  error.) 

Danger  as  it  Appeared  to  Defendant.  The  right  to  self- 
defense  does  not  depend  upon  the  real  or  the  apparent  danger 
as  it  appeared  to  the  jury,  but  on  the  danger  as  it  appeared 
to  the  accused  at  the  time  of  the  killing,  and  the  jury  should 
be  so  instructed.  Earvey  v.  Com,,  5  R.  203;  Munday  v.  Com., 
81  Ky.  233;  Ayers  v.  Com.,  108  S.  W.  320,  32  R.  1234;  Keei!on 
V.  Com.,  108  S.  W.  315,  32  R.  1164;  Wagner  v.  Com.,  108  S.  W. 
318,  32  R.  1185;  Adkins  v.  Com.,  82  S.  W.  242,  26  R.  496. 

An  instruction  is  erroneous  where  its  effect  is  to  require  the 
jury  to  believe,  as  a  matter  of  fact,  that  deceased  was  about 
to  inflict  harm  upon  defendant.    Burton  v.  Com.,  66  S.  W.  516, 

23  R.  1915. 

An  instruction  on  self-defense  is  defective  that  leaves  to  the 
jury  to  determine  whether  the  danger  was  imminent.  Hoskins 
V.  Com.,  145  Ky.  580,  140  S.  W.  1040. 
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An  instruction  that  the  jury  may  acquit  if  they  believe  that 
when  defendant  shot,  he  was  in  immediate  danger,  ete.,  is  error, 
as  it  requires  the  jury  to  find  that  the  danger  was  real,  without 
regard  to  defendant's  reasonable  belief  as  to  the  existence  of 
the  danger.    CockriU  v.  Com.,  95  Ky.  22,  15  R.  328. 

An  instruction  that  if  deceased  began  the  fight,  and  defendant 
had  ** reasonable  grounds  to  believe,"  and  did  believe,  that  he 
was  in  immediate  danger,  and  he  shot  to  avert  it,  he  was  entitled 
to  an  acquittal,  embraces  the  idea  that  if  there  were  such  appear- 
ances of  danger  as  to  beget  in  defendant's  mind  a  reasonable 
bdief  of  actual  danger  he  was  entitled  to  an  .acquittal,  whether 
the  appearanees  were  real  or  not.  Rou^sey  v.  Com.,  116  Ky.  617, 
76  S.  W.  409,  25  R.  841.  ' 

In  a  prosecution  for  murder  an  instruction  was  prejudicial 
to  the  accused  which  omitted  the  words  **  either  real  or  appar- 
ent,'' as  the  danger  which  authorizes  one  to  act  in  self-defense 
may  be  real  or  it  may  be  only  apparent.  Martin  v.  Com.,  78 
S.  W.  1104,  25  R.  1928. 

**Roberson's  Criminal  Law  &  Procedure,  in  Sec.  542,  p.  752, 
lays  down  the  rule  as  follows:  *The  right  of  self-defense  exists 
although  the  danger  is  not  real,  but  apparent  only.  A  person 
will  not  be  held  responsible  civilly  or  criminally  if  he  acts  in 
sef-defense  from  a  real  and  honest  conviction  induced  by  rea- 
sonable evidence,  although  he  may  have  been  mistaken  as  to  the 
extent  of  the  actual  danger,'  citing  a  number  of  Kentucky  cases 
in  support  of  the  text."  Crdbtree  v.  Dawson,  119  Ky.  160,  83 
S.  W.  557,  26  R.  1046,  67  L.  R.  A.  565. 

Officer  Making  Arrest.  The  law  of  self-defense,  as  appli- 
cable to  encounters  between  private  persons,  does  not  apply  when 
an  officer  is  attempting  to  make  an  arrest,  unless  the  person 
resisting  arrest  has  reasonable  grounds  to  and  does  believe  that 
the  officer  is  in  bad  faith  using  his  position  to  gratify  personal 
feeling,  and  that  by  submitting  he  will  be  in  danger  of  great 
bodily  harm.    Fleetwood  v.  Com.,  80  Ky.  1,  3  R.  497. 

Where  defendant,  who  had  been  aiding  an  officer  in  making 
an  arrest,  was  driven  from  the  grounds  by  deceased,  and  returned 
armed,  it  was  held  error  to  deny  him  the  right  to  act  in  his  self- 
defense,  if  he  voluntarily  returned  and  renewed  the  difficulty, 
unless  after  such  return  he  abandoned  the  difficulty  in  good 
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faith  before  the  shooting  of  deceased.  Cockrill  v.  Com,,  95  Ky. 
22, 15  R.  328. 

Defendant,  an  oflBcer  having  a  capias  pro  fine,  attempted  to 
arrest  deceased  on  Sunday,  but  deceased  resisted  arrest  and 
placed  his  hand  in  his  hip-pocket  as  if  to  draw  a  pistol,  when 
defendant,  believing  his  own  life  was  in  danger,  fired  and  shot 
deceased.  Held,  sufScient  to  entitle  accused  to  an  instructioti 
on  self-defense.    Kemmerer  v.  Com.,  137  Ky.  315, 125  S.  W.  723. 

The  form  generally  used  in  Jefferson  Circuit  Court,  criminal 
division,  is  as  foHows:  **If  the  accused,  C.  D.,  shot  and  killed 
B.  P.  in  his  apparently  necessary  self-defense,  then  the  jury 
should  find  the  accused  not  guilty.  For  the  law  allows  in  the 
necessary  self-defense,  such  means  as  are  necessary,  and  in  the 
selection  and  use  of  the  means  the  accused  was  necessarily  per- 
mitted to  exercise  his  own  judgment,  and  coidd  act  from  appear- 
ances, so  that  he  acted  reasonably;  and  if  at  the  time  the 
accused  shot  and  killed  E.  P.,  if  he  did  so,  accused  believed 
and  had  reasonable  grounds  to  believe,  that  he  was  in  imminent 
danger  of  great  bodily  harm,  whether  it  endangered  his  life  or 
not,  or  if  at  said  time  it  appeared  to  him  that  he  was  in  such 
danger  at  the  hands  of  the  said  E.  P.,  unless  he  resorted  to 
the  means  used,  then  the  use  of  the  means  was  justifiable,  and 
the  jury  should  find  the  accused  not  guilty." 

**  Although  you  may  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  either  A.  or  B.  or  C.  shot  and  wounded  W., 
yet,  if  you  further  believe  from  the  evidence  that  the  one  so 
shooting  him  (if  either  one  of  them  did  shoot  him)  at  the  time 
and  in  the  act  of  doing  so  had  reasonable  grounds  to  believe, 
and  in  good  faith  did  believe,  that  the  said  W.  was  then  and 
there  about  to  inflict  upon  his  person,  or  the  person  of  either 
or  both  of  the  others,  some  great  bodily  harm,  then  he  had  the 
right  to  use  such  means  at  his  command  as  were  necessary,  or 
appeared  to  him  to  be  necessary,  to  avert  the  impending,  or  to 
him  apparently  impending  danger  to  himself  or  either  of  the 
others,  and  if,  in  so  doing,  the  one  so  shooting  used  no  force 
greater  or  means  other  than  were  to  him  apparently  necessary 
for  that  purpose,  you  should  find  the  defendants  not  guilty.'* 
This  instruction  was  prepared  by   the   Court  of  Appeals,   in 
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Thomas  v.  Com,,  146  Ky.  791,  143  S.  W.  409,  in  which  case  the 
court  held  that  the  right  of  defendant  to  shoot  another  person 
exists  for  the  protection  of  third  persons,  where,  in  the  exercise 
of  reasonable  discretion,  it  appears  necessary  to  prevent  death 
or  great  bodily  harm. 

When  there  is  no  conceivable  theory  upon  which  an  instruc- 
tion upon  the  law  of  self-defense  would  be  justifiable,  it  should 
not  be  given.    Anderson  v.  Com,,  144  Ky.  215,  137  S.  W.  1063. 

Where  an  issue  is  raised  as  to  self-defense,  the  jury  should 
be  fully  instructed  how  or  under  what  circumstances  the  accused 
could  exercise  the  right  of  self-defense,  and  the  whole  law  on  the 
subject  should  be  given  to  them.    Lancaster  v.  Com.,  9  R.  140. 

Where  the  testimony  warrants  it  the  court  should  instruct 
as  to  self-defense.  It  is  not  suflScient  to  instruct  the  jury  to 
find  the  accused  guilty  unless  he  acted  **in  his  necessary,  or  to 
him  reasonably  apparent  necessary,  self-defense."  Cook  v.  Com,, 
86  Ky.  663,  9  R.  829. 

For  discussion  of  question  as  to  when  a  killing  in  self-defense 
is  permissible,  see  Roberson's  Ky.  Crim.  Law,  Sec.  163. 

An  instruction  that  if  defendant  ** brought  on"  the  difficulty 
he  can  not  rely  upon  self-defense  is  too  general.  Allen  v.  Com., 
86  Ky.  642,  9  R.  784. 

It  is  error  to  instruct  that  defendant  can  not  rely  on  the 
plea  of  self-defense  if  they  ** believe  from  the  evidence"  that 
certain  facts  existed.  They  should  be  required  to  believe  '*to 
the  exclusion  of  a  reasonable  doubt"  that  such  facts  existed. 
Allen  V.  Com.,  86  Ky.  642,  9  R.  784. 

An  instruction  to  acquit  if  defendant  thought  he  had  no 
other  safe  means  ''short  of  flight"  held  not  objectionable.  Moody 
V.  Com.,  43  S.  W.  209,  19  R.  1198. 

For  self-defense  instructions  in  homicide  cases,  see  Inattruc- 
tions  to  Juries  (Ky.),  Seios.  758,  et  seq,,  and  extensive  notes 
thereto. 

Where  an  apt  and  proper  instruction  on  the  law  of  self- 
defense  is  given,  it  is  not  error  to  omit  from  the  instruction 
on  homicide  the  qualifying  phrase  '*not  in  his  necessary  or 
apparently  necessary  self-defense."  Miller  v.  Com.,  163  Ky. 
246,  173  S.  W.  761. 
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SELF-DESTRUCTION.— See  Suicidb. 

SELF-EXECUTING  PROVISIONS.— Ky.  Constitution,  Sec. 
192,  prohibiting  a  corporation  from  holding  real  estate  for  more 
than  five  years  under  penalty  of  escheat,  except  such  as  may 
be  necessary  for  its  legitimate  business,  is  self -executing.  Louis- 
viUe  Banking  Co.  v.  Com,,  142  Ky.  690,  134  S.  W.  1142. 

SELF-SERVING  DECLARATIONS.— Declarations  of  a  per- 
8on  in  his  own  favor  are  not  admissible.  Hart  v.  Smith,  2  A.  K. 
Mar.  301. 

The  declarations  of  a  party  are,  in  general,  inadmissible  in 
his  favor,  and  always  so  where  the  fact  is  susceptible  of  proof 
by  disinterested  witnesses  or  record  evidence.  Applegate  v. 
MoClung,  3  Mar.  304. 

In  an  action  on  life  policies,  defended  on  the  ground  of  mis- 
laepresentations  as  to  prior  insurance,  a  memorandum  of  the 
insured  not  made  in  a  book  of  account  in  the  course  of  his 
business,  introduced  to  show  that  he  was  innocently  mistaken 
as  to  the  amount,  was  inadmissible,  being  a  self-serving  declara- 
tion. Provident  Samngs  Life  Assur.  8oc.  v.  Whayne's  Admr., 
131  Ky.  84,  93  S.  W.  1049,  29  R.  160.    See,  also,  in  digests,  title 

EVU>ENCB. 

Self-serving  declarations  are  not  admissible.  EUerma/n  v. 
Farmer,  118  S.  W.  289. 

In  a  suit  to  recover  a  loan  claimed  to  have  been  made  by 
decedent,  testimony  that  he  stated  to  witnesses  that  the  money 
was  a  loan,  and  not  a  gift,  was  inadmissible;  such  self-serving 
declarations,  unless  made  in  the  presence  of  the  T)pposite  parties, 
being  as  incompetent  in  the  executor's  behalf  as  they  would 
have  been  in  decedent's  behalf  if  living.  Jackson  Baptist  Church 
v.  Combs'  Exr.,  130  Ky.  255,  113  S.  W.  119. 

A  person  who  claims  land  as  an  heir  of  a  decedent  can  not 
show  declarations  by  the  decedent  that  the  land  belonged  to 
decedent.    Ware  v.  Bennett,  143  Ky.  743,  137  S.  W.  532. 

SELL. — To  sell  property  is,  in  the  strict  signification  of  the 
word  *'sell,"  to  transfer  it  from  one  to  another,  in  consideration 
of  a  price  paid  or  agreed  to  be  paid  in  current  money.  A  sale 
differs  from  a  barter  in  this,  that  in  the  latter  the  consideration 
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instead  of  being  paid  in  money  is  paid  in  goods  or  merchandise 
susceptible  of  a  valuation.    Com,  v.  Davis,  12  Bush,  241. 

Under  a  will  devising  the  share  of  testator's  daughter  in  his 
estate  to  her  brother,  **to  rent,  sell,  put  at  interest,  and  to 
receive  and  manage  her  interest,''  for  the  sole  benefit  of  her  and 
her  children,  the  trustee  had  the  power,  the  daughter  uniting  in 
the  deed,  to  sell  and  convey  a  part  of  the  land  devised,  and  as 
it  was  not  the  duty  of  the  purchaser  to  look  to  the  application 
of  the  purchase  money,  the  remedy  of  the  remaindermen,  if 
any,  is  against  the  trustee  and  not  against  the  purchaser.  Cox 
V.  Fant,  44  S.  W.  117,  19  R.  1650. 

It  is  provided  in  the  game  law  of  1912  that  **The  word  sell 
and  sale  as  used  in  this  Act  shall  be  construed  as  meaning  any 
sale  of  or  offering  to  sell  or  having  in  possession  with  intent  to 
sell,  use  or  dispose  of  the  same  contrary  to  law.  The  word 
person  shall  be  deemed  to  include  partnerships,  associations  and 
incorporations  and  no  violation  of  any  provision  of  this  Act  or 
any  other  law  of  this  State  relating  to  fish  or  game  shall  be 
excused  for  the  reason  that  the  prohibited  act  was  done  as  the 
agent  or  employe  of  another.  Nor  that  it  shall  be  committed 
by  or  through  an  agent  or  employe  of  the  person  charged.  The 
word  possession  shall  be  deemed  to  include  both  actual  and 
constructive  possession  as  well  as  the  control  of  the  article 
referred  to."  Acts  1912,  p.  163;  Ky.  Stats  (1915),  Sec.  1954c. 
See,  also.  Sale;  Power  to  Sell. 

SELL  AND  CONVEY.— A  power  of  attorney  to  sell  and 
convey  real  estate  does  not  confer  a  power  to  mortgage,  and 
a  mortgage  executed  under  such  a  power  is  void.  U.  S.  Fidelity 
&  Guaranty  Co.  v.  McOinnis'  Admr,,  147  Ky.  781,  145  S.  W. 
1112. 

SELL    AND    PAY    OFF   SAID    NOTES.— Where    M.,    the 

purchaser  of  land,  surrenders  it  by  written  agreement  to  his 
surety  in  the  purchase  money  notes,  **to  sell  and  pay  off  said 
notes,"  and  directs  the  vendor  to  make  title  as  the  surety  may 
direct,  the  writing  is  not  inconsistent  with  M.'s  claim  that  the 
surety  was  to  refund  to  him  the  amount  he  had  previously  paid 
on  the  purchase  price,  if  the  land  should  bring  that  much 
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beyond  the  amount  of  the  notes.  Ferrill  v.  McCoy,  53  S.  W.  23, 
21  R.  787. 

SELL,  BARTER  OR  LOAN.— ''By  Sec.  2567,  KentuAy 
Statutes,  which  is  a  part  of  the  local  option  law,  it  is  provided 
that  **any  person  who  shall  sell,  barter  or  loan  directly  or 
indirectly  any  such  liquors"  in  any  territory  where  the  act  is 
in  force  shall  be  punished.  Under  the  act,  to  barter  or  loan  the 
liquor  is  punishable  no  less  than  the  selling  of  it.  But  the 
three  words  **sell,  barter  or  loan,*'  as  they  are  used  in  the  act, 
should  each  be  considered  in  determining  the  meaning  of  the 
act.  What  the  Legislature  had  in  mind  was  the  traffic  in  such 
liquors.  If  only  a  sale  was  forbidden,  by  bartering  and  loaning, 
the  evil  the  act  was  intended  to  prevent  might  be  carried  on 
by  persons  under  a  guise;  but  the  statute  was  not  designed  to 
punish  the  giving  of  spirituous  liquors  by  one  person  to  an- 
other.''   Com,  V.  Abbott,  147  Ky.  686,  145  S.  W.  373. 

SELL,  BARTER  OR  TRAFFIC— Under  a  statute  making 
it  unlawful  for  any  one  directly  or  indirectly  to  *'sell,  barter 
or  traffic"  in  spirituous  liquors,  testimony  of  a  witness  that  he 
gave  defendant  money  and  a  bottle  and  asked  him  to  get  some 
whisky,  and  defendant  went  and  brought  back  the  bottle  filled 
with  whisky,  authorized  a  conviction.  Richardson  v.  Com,,  11 
B.  367. 

SELL,  DISPOSE  OF,  CONTRACT  AND  BARGAIN  FOR. 

— ^A  power  to  **sell,  dispose  of,  contract  and  bargain  for"  a 
certain  tract  of  land,  does  not  authorize  the  attorney  to  relin- 
qui^  it  to  the  State  for  taxes  which  were  not  a  charge  on  the 
owner,  but  only  on  the  land.  Clarke  v.  Courtenay,  5  Peters 
(U.  S.)  366. 

SELL  IF  ALL  RIGHT. — Whenever  a  principal  is  otherwise 
liable  for  an  act  done  by  his  agent,  it  is  no  defense  that  the 
agent  was  specifically  directed  not  to  do  that  particular  thing. 
The  fact  that  the  owner  of  diseased  animals  directed  his  agent 
to  **sell  if  all  right*'  does  not  relieve  him  from  damages  result- 
ing from  the  agent's  sale,  if  he  would  otherwise  have  been  liable. 
Oreenly  v.  Brooks,  13  R.  207,  298. 
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SELL    LANDS    FOR    THE    PAYMENT    OF    DEBTS.— A 

devise  of  lands  to  executors  **to  sell  for  the  payment  of  debts'' 
passes  an  interest  as  well  as  an  authority  to  the  executors  or  to 
such  as  qualify;  but  a  devise  that  the  executors  shall  *'sell  lands 
for  the  payment  of  debts"  is  a  naked  authority  uncoupled  with 
an  interest.    Baird  v.  Botoan,  1  Mar.  214. 

SELLER. — The  question  whether  one  who  procures  liquor 
for  another  is  punishable  as  a  seller  will,  of  course,  depend 
upon  circumstances.  If  it  appear  that  the  defendant  had  no 
interest  in  the  sale,  and  in  good  faith  acted  as  the  agent  and 
for  the  accommodation  of  the  real  purchaser  in  procuring  tiie 
whisky,  he  is  not  a  seller.  On  the  other  hand,  if  one  ostensibly 
procures  liquor  for  another,  but  makes  the  transaction  merely 
a  subterfuge  to  cover  an  illegal  sale  of  liquor  by  himself,  he  is 
guilty  of  selling.  And  one  who  receives  money  and  delivers 
liquor  therefor,  will  be  treated  as  the  seller  where  no  other 
person  fills  that  character  in  the  transaction  put  in  evidence. 
Caudill  V.  Com,,  140  Ky.  556,  131  S.  W.  386. 

SELLER  OF  LIQUOR.— One  who  purchases  liquor  for 
another  with  money  furnished  by  the  latter,  and  who  neither 
has  any  interest  in  the  liquor  nor  acts  as  agent  for  the  seller, 
is  not  a  seller  of  liquor;  but  if  one  is  pecuniarily  interested  in 
the  transaction,  it  is  a  sale  on  his  part  Lee  v.  Cam.,  143  Ky. 
355,  136  S.  W.  624. 

SELLING. — It  is  not  material  whether  intoxicating  liquor 
be  charged  in  an  indictment  to  have  been  furnished  by  selling, 
giving  or  loaning,  or  whether  it  be  proven  to  have  been  fur- 
nished in  the  manner  charged.  If  furnished  to  an  inebriate  at 
all  the  statute  was  violated,  and  a  defendant  is  not  misled  to 
his  prejudice  by  being  charged  with  selling  when  in  fact  he 
gave  or  loaned  it  only.    Simms  v.  Com.,  10  Ky.  Opin.  434. 

SELLING  BY  RETAIL.— Selling  and  delivering  oil  from  a 
tank  wagon  to  merchants  in  quantities  of  not  less  than  twenty- 
five  gallons,  for  resale  to  customers,  is  a  ''selling  by  retail," 
within  Acts  1902,  pp.  353,  356,  Chap.  128,  Art.  10,  Sees.  25,  32, 
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requiring  the  seller  to  first  procure  a  license.    Stcmdard  Oil  Co. 
V.  C(wi.,  119  Ky.  1,  82  S.  W.  970,  83  S.  W.  557,  26  R.  927. 

SELLING  BY  SAMPLE.— The  words  ''seUing  by  sample," 
as  used  in  Ky.  Stats.,  See.  4218,  which  provides  that  **  agents 
for  selling  by  sample"  shall  not  be  considered  as  peddlers,  mean 
taking  orders  for  future  delivery,  as  the  commercial  traveler 
does.    Com.  v.  Standard  Oil  Co,,  129  Ky.  744,  112  S.  W.  902. 

Under  See.  421'8,  Ky.  Stats.,  which  provides  that  neither  mer- 
chants nor  their  agents  '' selling  by  sample"  shall  be  deemed 
peddlers,  an  oil  company  which  delivers  oil  from  a  tank  wagon 
to  merchants  for  resale,  pursuant  to  orders  previously  taken, 
is  not  a  peddler,  though  no  sample  of  the  oil  was  shown  when 
the  orders  were  taken,  as  the  reason  of  the  statute  requiring 
license  does  not  apply  to  one  who  sells  to  merchants  for  resale. 
Standard  OU  Co.  v.  Com.,  107  Ky.  606,  55  S.  W.  8,  21  R.  1339. 

SELLING  RACE.— *'A  'selling  race'  is  one  in  which  the 
orwner  of  every  horse  entered  as  a  contestant  places  a  price  on  it 
before  the  race  takes  place,  and  when  the  race  is  over  the  win- 
ning horse  is  sold  at  auction  at  not  less  than  the  price  previously 
fixed.  If  the  price  thus  obtained  is  greater  than  that  set  by  the 
owner,  the  surplus  constitutes  a  fund  for  the  ^contesting  owner 
of  one  or  more  of  the  defeated  horses."  Applegate  v.  Berry, 
8  R.  433. 

SEMAPHORE  POLE.— In  an  action  for  the  death  of  a 
locomotive  fireman,  evidence  held  to  support  a  finding  that 
decedent  was  struck  by  a  semaphore  pole  .maintained  at  a  point 
so  close  to  the  track  as  to  be  a  source  of  great  danger  to  train- 
men, authorizing  a  recovery.  L.  (&  N.  B  .Co.  v.  Hahn's  Admr., 
135  Ky.  251,  122  S.  W.  142. 

SEMI-ANNUAL. — Where  a  note  bears  interest  payable 
semi-annually,  each  semi-annual  installment  of  interest  at  its 
maturity  becomes  a  debt  due,  and  bears  interest  from  its  ma- 
turity the  same  as  any  other  interest-bearing  debt  until  paid, 
and  may  be  recovered  by  an  independent  aotion.  Roll  v.  ScoU, 
90  Ky.  340,  11  R.  819;  Slianks  v.  Stephens,  4  R.  838,  6  R.  516. 

Different  writings  relating  to  the  same  subject,  executed  at 
the  same  time  and  to  effectuate  the  same  object,  are  to  be 
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treated  as  one  and  construed  together.  Where  a  note,  due 
twelve  months  after  date,  provides  that  it  shall  bear  **  interest 
from  date,  payable  semi-annually,"  and  a  mortgage  executed 
to  secure  the  note  describes  it  as  **  bearing  interest  until  paid, 
said  interest  to  be  paid  semi-annually,"  the  contract  is  construed 
to  be  for  the  payment  of  interest  semi-annually  until  paid. 
Shanks  v.  Stephens,  4  R.  838,  6  R.  515. 

SEMINARY. — ^A  '^seminary'*  is  defined  by  standard  lexicog- 
raphers to  be  an  ** institution  of  education;  a  school,  academy, 
college  or  university,  in  which  young  persons  are  instructed  in 
the  several  branches  of  learning  which  may  qualify  them  for 
their  future  employments;"  and  it  can  hardly  be  supposed 
that  the  Legislature,  after  limiting  the  exemption  of  school 
property  to  ** public  schools,"  intended  by  the  very  next  word 
to  extend  it  to  schools  both  public  and  private.  City  of  Hen- 
derson V.  McCullagh,  89  Ky.  453,  12  S.  W.  932,  12  R.  77. 

SEMPER  PRAESUMITUR  PRO  MATRIMONiO.— The  pre- 
sumption is  always  in  favor  of  the  validity  of  a  marriage.  Coch- 
ran's Law  Lexicon. 

**  Because  of  the  high  favor  in  which  marriage  is  held  by  law, 
we  have  transmitted  to  us  the  special  maxim,  ^Semper  prae- 
sumitur  pro  matrimonio\"    Botts  v.  Botts,  108  Ky.  419. 

SEMPER  PRAESUMITUR  PRO  NEGANTE.— The  pre- 
sumption  is  always  in  favor  of  the  negative.  Cochran's  Law 
Lexicon. 

SENIOR  EQUITY  PREVAILS.— In  the  absence  of  the  legal 
title  the  senior  equity  will  have  the  preference.  Carlisle  v. 
Jumper,  81  Ky.  282,  5  R.  190.  In  a  contest  between  mere 
equities,  that  which  is  prior  in  time  must  prevail.  Zaring  v. 
Cox.,  78  Ky.  527,  1  R.  161. 

SENT  HIM  NOTICE.— Although  the  charter  provides 
for  la  forfeiture  when  the  member  has  failed  to  pay  within 
thirty  days  after  notice  has  been  **  served  on  him  or  sent  to 
him,"  the  time  does  not  begin  to  run  until  he  has  had  actual 
notice.  Allegation  that  defendant  **sent  him  notice*'  on  a  cer- 
tain day  and  that  he  received  the  same,  is  not  a  sufficient  allega- 
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tion  as  to  the  time  he  received  the  notice.     Am 
Aid  Society  v.  Quire,  7  R.  671,  8  R.  101. 

SEPARABLE     CONTROVERSY.— Removal 

Federal  Court  because  of  separable  controversy, 
this  subject  in  5  L.  R.  A.  (N.S.)  50. 

SEPARABLE    POLICY.— A   policy   insuring 
buildings  in  different  amounts  is  separable,  and  n 
Oerman  Mutual  Fire  Ins.  Co,  v.  Weikel,  153  K; 
W.  373. 

SEPARATE  COACH  LAW.— The  ''Separate  ( 
contained  in  Ky.  Stats.,  Sees.  795  and  796:.  Se 
provides  that  all  railroad  comipanies  operating  a  r 
State  ''are  hereby  required  to  furnish  separate  c 
for  the  travel  or  transportation  of  the  white  ani 
sengers  on  their  respective  lines  of  railroad.  1 
ment  of  a  coach  divided  by  a  good  and  subst 
partition  with  a  door  therein,  shall  be  deemed  a  i 
within  the  meaning  of  this  Aet,  and  eaoh  sepa 
compartment  shall  bear  in  some  conspicuous  plai 
words  in  plain  letters  indicating  the  race  for  v 
apart"  Sec.  796  provides  **That  the  railroad  ci 
son  or  persons,  shall  make  no  difference  or  disi 
the  quality,  convenience  or  accommodations  ir 
coaches  or  partitions  set  a:part  for  white  and  colore 

Where  a  railroad  company  provides  a  suflBcie 
closets  for  its  colored  passengers,  it  is  not  a 
against  the  colored  passengers  to  provide  only  one 
part  of  the  train  set  apart  for  them,  while  two  c 
vided  in  that  part  of  the  train  used  by  white  pa 
statute  against  discrimination  (Ky.  Stats.,  Sec. 
only  a  substantial  equality  of  accommodations;  a 
accommodations  does  not  mean  identity  of  accom] 
*  N.  B.  Co.  V.  Com.,  160  Ky.  769. 

Act  1S02,  known  as  the  ''Separate  Coach  La 
railroad  companies  to  assign  white  and  colored 
separate  coaches,  is  not  in  violation  of  the  fourteer 
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to  the  Constitution  of  the  United  States.  Ohio  Y alley  Ry,*s 
Receiver  v.  Lwnder,  104  Ky.  431,  47  S.  W.  344,  882,  48  S.  W. 
145,  20  R.  913. 

The  Separate  Coach  Law  applies  with  like  effect  to  both 
colored  and  white  passengers,  and  colored  passengers  are  entitled 
to  the  same  redress  as  white  passengers  for  injuries  growing  out 
of  its  violation.  Quinn.  v.  L.  &  N.  R,  Co.,  98  Ky.  231,  32  S.  W. 
742;  Wood  V.  L.  (&  N.  R.  Co.,  101  Ky.  703,  42  S.  W.  349,  19 
R.  924;  L.  &  N.  R.  Co.  v.  Renfro's  Admr.,  142  Ky.  590;  Coriley 
V.  Central  Ky.  Traction  Co.,  152  Ky.  764,  154  S.  W.  41. 

See  opinion  of  Supreme  Court  of  United  States  in  McCdbe 
V.  A.  T\  iSc  8.  F.  Ry.  Co.,  235  U.  S.  151,  construing  OHahoma 
Separate  Coach  Law. 

The  Separate  Coach  Law  (Ky.  Stats.,  Sec.  795)  is  constitu- 
tional.   Com.  V.  I.  C.  R,  Co.,  141  Ky.  502,  133  S.  W.  1158. 

The  conductor,  and  not  the  railroad  company,  is  liable  for 
failure  to  assign  passengers  to  coaches  bet  apart  for  'their 
race.    Id. 

SEPARATE  EMOLUMENTS  OR  PRIVILEGES.— ''In  Fer^ 
guson  V.  Landrum,  1  Bush,  593,  this  court  held  that  separate 
emoluments  or  privileges  within  the  meaning  of  the  constitu- 
tional provision  may  be  allowed  *'when  the  persons  shall  by 
heroic  deeds,  inventive  genius,  or  great  mental  endowments  and 
a  life  of  public  virtue,  become  in  the  judgment  of  the  Legislature 
a  public  benefactor."  Bosimrth  v.  Earp,  154  Ky.  559,  157  S. 
W.  1084. 

SEPARATE  ESTATE.— By  the  enactment  of  the  Married 
Woman's  Act  of  1894  all  the  property  owned  by  married  women 
became  separate  estate,  and  in  the  revision  of  the  Ky.  Stats,  the 
Act  of  1868,  providing  for  the  joining  by  the  trustee  of  the  wife 
in  the  conveyance  of  herself  and  her  husband,  was  omitted. 
Brain  v.  Bailey,  82  S.  W.  582,  26  R  853. 

Under  the  Married  Woman's  Act  of  1894  all  of  the  estate 
of  a  married  woman  in  lands  is  a  separate  estate.  Where  a 
trustee  having  only  the  power  to  sell,  sold  land  of  a  married 
woman  and  invested  the  proceeds  in  other  land,  there  was  no 
necessity  for  the  appointment  of  another  trustee  in  his  place 
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after  he  resigned,  as  the  lands  received  were  not  affected  by 
any  trust.    Snell  v.  Payne,  78  S.  W.  885,  25  R.  1836. 

A  separate  estate  is  that  from  which  the  dominion  and.  con- 
trol of  the  husband  is  excluded,  and  from  which  he  is  to  derive 
no  benefit  by  reason  of  the  marital  relation.  Cardwell  v.  Perry, 
82  Ky.  129,  &  R.  935,  6  R.  97. 

Separate  estate  is  that  of  which  the  wife  has  the  exclusive 
control,  independent  of  her  husband,  and  the  proceeds  of  which 
she  may  dispose  of  as  she  pleases.  Petty  v.  Malier,  14  B.  M.  247 ; 
Shackleford  v.  Collier,  6  Bush,  157. 

Separate  estate  is  that  to  which  a  married  woman  has  the 
sole  and  exclusive  right,  independent  of  and  not  subject  to  the 
control  or  affected  by  any  interest  or  use  in  the  husband.  Thomp- 
son V.  McCloskey,  11  Ky.  Opin.  80,  4  R.  899. 

No  particular  form  of  words  is  necessary  to  create  a  separate 
estate.  It  is  sufScient  if  the  intent  to  exclude  the  husband 
clearly  appears;  but  this  must  appear  (in  case  of  real  estate) 
from  the  language  of  the  instrument.  Duke  v.  Duke,  81  Ky. 
308,  4  R.  298;  Magill  v.  MercmtUe  Trust  Co.,  81  Ky.  129,  4  R. 
927;  Trail  v.  Trail,  7  R.  306;  Martin  v.  Donaldson,  5  R.  253. 
Nor  is  it  necessary  where  the  wife's  right  to  personalty  is  based 
on  a  writing  that  the  paper  itself  should  show  the  intent  to 
exclude  the  husband.  The  intent  may  be  shown  by  evidence 
aliunde.    Bank  of  Louisville  v.  Oray,  84  Ky.  565,  8  R.  664. 

Under  the  Weissinger  Act  (Ky.  Stats.,  Sees.  2127  and  2128), 
the  burden  is  no  longer  upon  the  wife  to  show  affirmatively 
that  her  personal  property  is  her  separate  estate;  nor  is  the 
burden  upon  her  to  show  whence  it  is  derived.  EUVs  Exr.  v. 
Toung,  157  Ky.  42,  162  S.  W.  558. 

Where  by  will  or  deed  a  separate  estate  is  given  to  a  woman, 
to  the  exclusion  of  her  husband,  and  with  power  of  disposition, 
she  may  make  a  will  and  exclude  her  husband  from  participa- 
tion in  the  estate.    Lee  v.  Belknap,  163  Ky.  418, 173  S.  W.  1129. 

Under  the  Act  of  1894,  now  Sees.  2137,  2148,  Ky.  Stats.,  a 
married  woman  may  by  will  dispose  of  any  estate  secured  to 
her  separate  use  by  deed  or  devise  to  the  exclusion  of  her  hus- 
band, but  she  can  not  by  will  exclude  her  husband  from  par- 
ticipation in  her  estate  that  was  not  secured  to  her  separate 
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use  by  deed  or  devise.  Lee  v.  Belknap,  163  Ky.  418,  173  S.  W. 
1129. 

The  trend  of  modern  authority  supports  the  conclusion  that 
there  is  no  distinction  under  the  chancery  rules  arising  out  of 
the  formal  nature  of  the  wife's  separate  estate,  with  reference 
to  whether  it  vested  at  common  law  or  by  statute  or  in  equity. 
EanUns  v.  Columbia  Trust  Co.,  142  Ky.  206,  134  S.  W.  498. 

The  deed  of  a  husband  conveying  land  to  his  wife  in  con- 
sideration of  love  and  affection,  with  power  in  her  to  dispose 
of  it  by  will,  did  not  create  a  separate  estate  in  the  wife.    Id, 

For  additional  authorities  see  Digest  Kentucky  Reports 
(Morton  &  Co.)  title.  Husband  and  Wife. 

SEPARATE  GENERAL  VERDICT.— '*A  separate  general 
verdict  is  the  finding,  upon  any  of  the  issues,  in  favor  of  the 
plaintiff  or  of  the  defendant."  Civil  Code,  Sec  326.  See,  also. 
Civil  Code,  Sec.  327,  as  amended. 

**It  will  be  observed  that  the  amendment  gives  the  court  the 
discretion  to  direct  or  refuse  a  separate  general  verdict.  This 
question  was  up  for  consideration  in  Jones  (&  Co.  v.  Moore,  99 
S.  W.  286,  30  R.  603.  In  the  opinion  it  is  said:  *  Appellant 
moved  the  court  to  direct  the  jury  to  find  a  separate  general 
verdict,  which  was  overruled.  Code,  Civil  Practice,  Sec.  327, 
provides  that,  'unless  otherwise  directed,  the  jury  may  find  a 
general,  or  a  general  and  separate  general  verdict,  or  a  separate 
general  verdict,  but  the  court  may  without  motion,  or  upon 
motion  of  a  party  shall,  direct  the  jury  to  find  a  separate  general 
verdict  as  to  any  issue.'  But  by  the  amendment  of  May  15, 
1886,  it  is  provided:  *So  much  of  Chap.  2,  Title  9,  of  the 
Civil  Code  of  Practice  as  authorizes  and  provides  for  a  separate 
general  or  a  special  verdict  be,  and  the  same  is  hereby  repealed : 
provided;  that  the  court  in  its  discretion  may  direct  the  jury 
to  find  a  separate  general  verdict. '  The  meaning  of  the  expres- 
sion *  separate  general  verdict'  is  that  the  verdict  is  separate  as 
to  the  particular  issue  as  distinguished  from  any  other  issue 
in  the  case  and  general  as  to  the  particular  issue.  It  was 
intended  to  apply  in  cases  where  there  is  more  than  one  issue. 
.    .     .    But  where  there  is  only  one  issue  there  is  no  place  for 
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the  practice  of  submitting  to  the  jury  interrogatories  for  a  *sepa^ 
rate  general  verdict,'  and  there  was  consequently  no  abuse  of 
discretion  by  the  trial  court  in  overruling  the  motion  in  this 
case."  Witty  v.  C.  c&  0.  By.  Co.,  83  Ky.  21;  East  Tennessee 
Telephone  Co.  v.  Jeffries,  153  Ky.  133,  154  S.  W.  1112. 

Where  there  is  only  one  issue  in  a  case,  there  is  no  necessity 
in  submitting  to  the  jury  interrogatories  for  a  separate  general 
verdict.    Thos.  8.  Janes  cfe  Co.  v.  Moore,  99  S.  W.  286,  30  R.  603. 

SEPARATING  WITNESSES.— Code,  Sec.  601,  which  pro- 
vides  that  the  judge  may  exclude  witnesses  from  the  court  room, 
is  not  mandatory,  but  leaves  to  the  discretion  of  the  judge  how 
many  and  what  witnesses  shall  be  recalled.  Johnson  v.  Clem, 
82  Ky.  84,  5.  R.  793;  Rev.  Sup.  Ct.,  4  R.  860. 

SEPARATION  OF  THE  JURY.— Where  a  separation  of 
the  jury  has  been  allowed  by  the  oflScer  in  charge  of  them,  the 
court,  trying  the  case,  can  not  aflford  to  speculate  as  to  what 
might  or  might  not  have  been  done  by  evilly  disposed  persons 
to  improperly  influence  the  verdict  of  the  jury.  In  such  case 
it  devolves  upon  the  Commonwealth  to  show  that  such  separa- 
tion gave  no  opportunity  for  the  exercise  of  improper  influences 
on  them.     CampbeU  v.  Com.,  162  Ky.  106,  172  S.  W.  110. 

SEPARATION  OF  LAW  AND  FACTS.— No  separation  by 
the  court  of  its  conclusions  of  law  and  fact  is  necessary  to  the 
prosecution  of  an  appeal  where  a  case  is  tried  upon  an  agreed 
state  of  facts.  City  of  Owensboro  v.  Weir,  95  Ky.  158,  15  R. 
506,  14  R.  710. 

SERIOUS  DISEASE.— ''The  trial  court  found  as  a  matter 
of  fact  that  the  assured  had  not  suffered  from  any  serious  dis- 
ease. We  find  ourselves  unprepared  to  give  any  exact  definition 
of  a  'serious  disease.'  The  record  presents  no  testimony  from 
any  physician  to  show  how  serious  might  be  the  effect  of,  or 
how  lasting  might  be  the  consequences  of,  the  illnesses  for  which 
she  had  been  treated  shortly  before  the  issual  of  the  policy. 
The  Century  Dictionary  defines  a  serious  illness  as  'one  attended 
by  danger,  giving  rise  to  apprehension.'  In  Brovm  v.  Metro- 
poliian  Life  Ins,  Co.,  65  Mich.  306,  a  serious  illness  is  said  to 


Digitized  by  VjOOQIC 


SERIOUSLY  PREJU,     31Q6  SERVANT 

be  *a  grave,  important,  weighty  trouble.'  In  Drakewood  v. 
Supreme  Conclave  K.  D,,  61  S.  Car.  338,  it  is  said  that  a  sick- 
ness may  be  very  bad  and  very  gfld  and  yet  not  serious;  that 
any  permanent  or  material  impairment  of  health  is  a  serious 
illness.  Certainly  the  idea  is  not  to  be  tolerated  that  mere 
temporary  disorders  or  functional  disturbances  having  no  effect 
upon  the  general  health  or  duration  of  life,  should,  within  even 
the  strict  terms  of  the  contract,  be  considered  serious  illnesses. 
Upon  the  other  hand,  there  are  certain  diseases,  such  as  con- 
sumption, that  the  ordinary  mind,  untrained  in  medicine,  knows 
beyond  question  to  be  serious.  Between  these  extremes  there  is  a 
broad  line  of  ills  of  varying  natures,  the  seriousness  of  which 
can  only  be  told  with  any  degree  of  exactitude  by  those  who  are 
trained  in  the  study  of  the  human  body  and  of  the  effect  of  the 
various  diseases  and  illnesses  upon  it.  We  incline  to  agree  with 
the  South  Carolina  court's  view  that  a  serious  illness  in  insur- 
ance terminology  must  be  one  entailing  some  permanent  or  ma- 
terial impairment  of  health;  and  there  is  no  testimony  in  the 
record  before  us  of  any  one  qualified  to  speak  upon  the  subject, 
showing  that  any  of  the  illnesses  named  were  of  such  character, 
or  that  they  might  reasonably,  be  expected  to  result  in  a  perma- 
nent impairment  of  the  health  of  the  insured."  Metropolitan 
Life  Ins.  Co.  v.  Little,  149  Ky.  717,  149  S.  W.  998. 

SERIOUSLY  PREJUDICE  THE  INTEREST  OF  THE 
DEFENDANTS.— Under  Sec.  694,  Subsec.  3,  Civil  Code,  which 
provides  that  where  several  vendors'  liens  are  held  by  the  same 
party  the  court  may  order  the  sale  of  enough  of  the  property 
to  pay  the  debts  then  due,  unless  the  sale  would  **  seriously 
prejudice  the  interests  of  the  defendants,"  it  is  error  to  decree 
a  sale  of  the  property  to  pay  the  amount  admitted  to  be  due  on 
a  lien  note,  where  plaintiff  has  not  waived  his  lien  for  an  alleged 
balance  in  controversy.  (Sears  v.  Henry,  13  Bush,  413,  fol- 
lowed.)   Breckinridge  v.  Peebles'  Admr.,  38  S.  W.  871, 19  R.  510. 

SERVANT. — See,  also.  Master  and  Servant  ;  Employe. 

A  ** servant"  is  one  who  is  employed  by  another  and  is  sub- 
ject to  the  control  of  his  employer.  Messmer  v.  Bell  &  Cogge- 
shall  Co.,  133  Ky.  19,  117  S.  W.  346. 
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A  contractor  to  build  a  house  is  not  the  servant  of  the  lot 
owner,  and  is  liable  for  injuries  caused  by  his  neglect  or  the 
neglect  of  his  servants.    Robinson  v.  Webb,  11  Bush,  474. 

A  person  who  goes  to  the  house  of  another  to  share  the  benefits 
and  hospitalities  of  the  family  can  not  at  their  own  will  and 
pleasure  convert  himself  into  a  hired  servant  without  the  knowl- 
edge or  consent  of  the  head  of  the  family.  Chrubb's  Exr.  v. 
Black,  1  Ky.  Opin.  501. 

The  rule  is  that  one  who  contracts  to  do  a  specific  piece  of 
work,  furnishing  his  own  assistants,  and  executing  the  work  en- 
tirely in  accordance  with  his  own  ideas,  or  in  accordance  with 
the  plan  previously  given  to  him  by  the  person  for  whom  the 
work  is  done,  without  being  subject  to  the  orders  of  the  latter 
in  respect  to  the  details  of  the  work,  is  an  independent  con- 
tractor, and  not  a  servant.  See  v.  Leidecker^  152  Ky.  724,  154 
&  W.  10. 

A  teamster,  owning  his  team  and  employing  his  own  assist- 
ants, who  contracted  to  haul  a  boiler  from  a  railway  station  to 
a  point  several  miles  distant,  and  who  is  injured  while  unload- 
ing the  boiler,  is  an  independent  contractor,  and  not  the  servant 
of  the  owner  of  the  boiler,  who  was  present  and  directing  where 
the  boiler  should  be  unloaded.  See  v.  Leidecker,  152  Ky.  724, 
154  S.  W.  10. 

In  an  action  by  a  brakeman  for  injuries  in  coupling  cars, 
there  being  no  evidence  of  negligence  of  a  superior  servant 
except  that  of  the  engineer,  the  court  should  have  told  the  jury 
that  if  they  believe  from  the  eviden*ce  that  the  engineer  operating 
the  engine  in  question  received  a  stop  signal,  and  by  gross  negli- 
gence failed  to  obey  it,  and  thereby  caused  the  plaintiff  to 
receive  the  injuries  sued  for,  they  should  find  for  the  plaintiff, 
and  should  not  have  used  the  words  ** agents*'  or  ** servants" 
instead  of  ''engineer."  L.  &  N.  B.  Co.  v.  Pearcy,  121  S.  W. 
1037. 

In  strictness,  a  servant  is  one  who,  for  a  valuable  considera- 
tion, engages  in  the  service  of  another,  and  undertakes  to  observe 
his  directions  in  some  lawful  business.  Central  Coal  <fc  Iron  Co. 
V.  Onder's  Admr.,  115  Ky.  755,  74  S.  W.  1058,  25  R.  165. 

Servant  and  agent  distinguished.  See  note  on  this  subject  in 
2  L.  R.  A.  192. 
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SERVICE. — ^An  instruction  in  an  action  for  the  death  of  a 
person  by  the  reckless  driving  of  another,  that  if  defendant's 
servants  ** while  in  the  service  of  defendant"  through  their 
negligence  caused  a  wagon  in  their  control  to  run  against  deced- 
ent, causing  his  death,  a  verdict  for  plaintiff  should  be  rendered, 
was  not  open  to  objection  that  it  authorized  a  verdict  without 
finding  that  the  servants  were  at  the  time  of  the  accident 
engaged  in  the  performance  of  their  duties.  LouisviUe  Wester 
Co.  v.  Phillips'  Admr.,  139  Ky.  614,  89  S.  W.  700,  28  R.  557. 

SERVICE  OF  NOTICE.— "A  notice  may  be  served  by 
delivering  a  copy  of  it  to  the  person  to  whom  it  is  directed, 
or  by  offering  to  deliver  it  to  him ;  or  if  he  can  not  be  found 
at  his  usual  place  of  abode,  by  leaving  a  copy  there  with  a 
person  over  the  age  of  sixteen  years,  residing  in  the  same  family 
with  him ;  or,  if  no  such  person  be  there,  by  affixing  such  copy 
to  the  front  door  of  such  pla-ce  of  abode;  or,  if  the  person  to 
whom  the  notice  is  directed  can  not  be  found  and  has  no  known 
place  of  abode  in  this  State,  the  notice  may  be  served  by 
delivering  a  copy  to  his  agent  or  attorney."  Civil  Code,  Sec. 
625. 

SERVICE  OF  PROCESS.— The  purpose  of  the  service  of 
process  is  to  acquaint  the  party  sued  or  p^eeded  against  with 
the  pendency  of  the  proceeding,  and  no  service  that  falls  short 
of  this  complies  with  the  requirements  of  the  law.  The  ends 
of  justice  are  not  subserved  unless  the  party  proceeded  against 
is  advised  of  the  pendency  of  the  litigation  by  the  service. 
Chicago  Life  Ins.  Co.  v.  Robertson,  147  Ky.  61,  143  S.  W.  740. 

An  endorsement  on  a  summons  with  no  signature  to  it  is  not 
sufficient  evidence  of  service.  SulliAJon  v.  Frankfort  B.  &  L. 
Asso.,  13  R.  48. 

SERVICE  OF  SUBPOENA.— "The  service  of  a  subpoena  is 
made  by  showing  the  original  and  delivering  a  copy  or  a  ticket 
containing  the  substance  thereof  to  the  witness."  Civil  Code, 
Sec.  532. 

SERVICE  OF  SUMMONS.— "Unless  otherwise  provided,  the 
summons  shall  be  served  by  delivering,  or  if  acceptance  be 
refused,  by  offering  to  deliver,  a  copy  of  it  to  the  person  to 
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be  summoned.'^    Civil  Code,  Sec.  48.    See  generally  Civil  Code, 
Sec.  47,  et  seq, 

A  recital  in  the  judgment  that  **  summons  had  been  served 
in  due  time**  is  merely  formal  and  is  not  proof  of  service.  Peers 
V.  Carter,  4  Litt.  268 ;  Lang  v.  Montgomery,  6  Bush,  395. 

SERVICES. — ^Where  a  partnership  contract  provides  that 
each  partner  is  to  manage  a  distillery,  and  **out  of  the  proceeds 
of  said  business"  receive  a  stated  salary  **for  his  services  in 
said  business,*'  but  by  mutual  consent  only  the  distillery  man- 
aged by  one  partner  is  run,  the  other  is  not  entitled  to  his 
salary.    Stone  v.  Mattingly,  14  R.  113. 

In  a  long  line  of  decisions,  the  Court  of  Appeals  has  held 
that  where  the  relationship  of  the  parties  was  suflBcient  to  raise 
the  presumption  that  they  lived  together  as  a  matter  of  mutual 
convenience,  the  law  will  not  imply  a  promise  to  pay  for  the 
services  so  rendered.    On  the  contrary  an  express  contract  must 
be  proved,  and  to  establish  such  a  contract,  stricter  proof  is 
required  than  in  the  case  of  an  ordinary  contract.    This  rule  has 
been  held  to  apply  in  the  case  of  parents  and  children,  and 
brothers  and  sisters  {Conway,  etc,  v.  Conway ,  etc,  130  Ky.  218 
Foley  V.  DUlon,  etc.,  105  S.  W.  561,  32  Ky.  Law.  Rep.,  222 
Wallace  v.  Denny's  Admr,,  90  S.  W.  1046,  28  Ky.  Law  Rep.  978 
Reynolds'  Admr.  v.  Reynolds,  92  Ky.  556;  Mark's  Admr.  v. 
Boardman,  28  Ky.  Law  Rep.  455 ;  Leahy  v.  LiUard,  26  Ky.  Law 
Rep.  120;  Price  v.  Price's  Exr.,  101  Ky.  28).    Boiling  v.  Boi- 
ling's Admr,,  146  Ky.  313,  142  S.  W.  387. 

SERVICES  OF  CHILD.— ''The  right  of  the  parent  to  the 
services  of  a  child  ceases  with  its  death.  This  question  was 
directly  involved  in  the  case  of  Harris  v.  Kentucky  Timber  & 
Lumber  Co,,  19  Rep.  1731,  where  the  court  said:  *It  is  a 
familiar  principle  of  common  law  that  the  death  of  a  human 
being  could  not  be  complained  of  as  an  injury  in  a  Civil  Court. 
It  could  not  be  made  the  grounds  for  an  action  for  damages. 
It  is  only  when  the  statute  or  constitution  provides  for  re- 
coveries for  injuries  resulting  in  death  that  an  action  can  be 
maintained.  .  .  .  The  right  of  the  father  to  the  services 
of  his  son  ceased  and  determined  at  his  death.  Hence  the 
parents  of  the  deceased  child  could  not  sue  for  loss  of  services 
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as  their  right  to  such  services  ceased  with  her  death.  The 
award,  in  cases  of  this  character,  is  not  for  services,  but  for 
the  destruction  of  the  decedent's  power  to  earn  money.  As 
held  in  L.  &  N.  B.  Co.  v.  Kemble's  Admr.,  140  Ky.  759,  a  girl 
nine  years  old  has  an  expectancy  of  living  thirty-nine  years 
longer.  *Her  expectancy  is  hers,  not  her  father's,  though  her 
services,  until  she  is  twenty-one  years  old,  may  belong  to  him. 
But  the  jury  do  not  award  compensation  for  her  labor.  It  is 
for  the  destruction  of  her  power  to  earn  money,  a  power  which 
is  her's  alone,  and  while  it  may  be  di£3cult  to  prove,  is  never- 
theless of  certain  and  substantial  value.'  "  L.  d  N.  B.  Ci>.  v. 
Englenum's  Admx,,  146  Ky.  19,  141  S.  W.  374. 

SESSION. — The  Kenton  Circuit  Court  is  a  court  of  otm- 
tinuous  session,  but  not  a  court  of  continuous  term.  For  all 
purposes  for  which  terms  are  fixed,  the  period  of  sixty  days 
constitutes,  a  term.    Crane  v.  Brooke,  109  Ky.  661. 

SET-OFF. — See,  also,  CouNnKCLAiM. 

''A  set-off  is  a  cause  of  action  arising  upon  a  contract,  judg- 
ment or  award  in  favor  of  a  defendant  against  a  plaintiff,  or 
against  him  and  another;  and  it  can  not  be  pleaded  except  in 
an  action  upon  a  contract,  judgment  or  award."  Civil  Code, 
Sec.  96. 

'^No  pleading,  except  an  answer  to  an  original  petition,  shall 
present  a  set-off."    Civil  Code,  Sec.  111. 

''Judgments  for  the  recovery  of  money  may  be  set  off  against 
each  other,  with  due  regard  to  the  legal  and  equitable  rights 
of  all  persons  interested  therein.  The  set-off  may  *be  ordered 
upon  motion,  after  reasonable  notice  to  the  adverse  party,  if 
both  judgments  are  in  the  same  court ;  or  in  an  equitable  action 
in  the  court  which  rendered  the  judgment  sought  to  be  annulled 
by  the  set-off."    Civil  Code,  Sec.  377. 

Unliquidated  damages  can  not  be  pleaded  as  a  set-off  by 
the  defendant,  where  he  has  an  cidequate  remedy  at  law  against 
the  plaintiff.    Bramblett  v.  Slemp,  106  S.  W.  339,  32  R.  1329. 

Liquidated  demands  only  can  be  set  off  against  each  other 
at  law ;  the  right  is  mutual,  and  if  the  demand  of  either  party 
is  unliquidated  there  can  be  no  set-off  Hanna  v.  Pleasants, 
2  Dana,  269. 
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Set-off  of  demands  ascertained  or  depending  on  mere  com- 
putation may  be  pleaded  in  (assumpsit  or  covenant,  as  well  as 
in  debt.  But  where  the  demand  of  the  plaintiff  or  that  of  the 
defendant  depends  upon  proof,  the  plea  is  inadmissible.    Id. 

A  cause  of  action  in  favor  of  a  defendant  against  a  plaintiff 
for  unliquidated  damages,  can  not  be  plead  or  relied  upon  as  a 
set-off  to  plaintiff's  demand,  unless  it  is,  also,  alleged  that  the 
plaintiff  is  a  non-resident,  or  insolvent,  or  some  other  suflScient 
reason,  showing  that  the  defendant  has  not  an  adequate  remedy 
by  an  independent  a-ction  in  the  ordinary  way.  Cross  v.  Snyder's 
Admx.,  164  Ky.  370,  175  S.  W.  641. 

To  authorize  a  set-off  there  must  be  mutual  subsisting  de- 
mands constituting  causes  of  action  at  the  date  of  the  com- 
mencement of  the  suit.  CaMwell  v.  Orundy,  Snd.  225;  Haw- 
thorn  V.  Roberts,  Hard.  70;  Bibb  v.  Saunders,  2  Bibb,  SI;  Mor- 
rison  v.  Fumham,  1  Mar.  41;  Dunn  v.  West,  5  B.  M.  377; 
Hayes  v.  Ooodwin,  4  Met.  82. 

A  cause  of  action  accruing  after  the  commencement  of  the 
suit  can  not  be  pleaded  as  a  set-off.  Jackson  v..  Halloway,  14 
B.  M.  140. 

A  debt  contracted  to  the  administrator  can  not  be  discharged 
by  setting  off  against  it  a  liability  of  his  decedent.  Haaicock 
V.  Hancock,  69  S.  W.  757,  24  R.  €64. 

Demands  not  strictly  mutual  can  not  be  used  as  a  set-off. 
First  Nail  Bank  v.  Krieger,  89  S.  W.  733,  28  R.  612. 

A  set-off  can  only  be  allowed  to  a  suit  upon  a  contract  and 
growing  out  of  a  contract.    Broum  v.  PhiUips,  3  Bush,  659. 

''And  speaking  of  set-offs,  counterclaims,  and  cross-petitions, 
it  is  said  in  Newman  on  Pleading,  618,  that  *they  each  differ 
in  some  respects  from  the  other,  yet  they  are  substantially  the 
same  kind  of  pleading,'  and  'each  of  them  is  a  cross-action  in 
favor  of  the  defendants,'  etc."    Harreld  v.  Howard,  80  Ky.  54. 

Where  plaintiff,  a  foreign  corporation  having  no  property 
in  this  State,  brings  an  action  upon  notes  given  for  machinery 
sold  by  it,  the  purchasers  may  interpose  by  way  of  recoupment 
a  demand  for  unliquidated  damages  arising  out  of  the  transac- 
tion in  question.    Combs  v.  Frick  Co,,  162  Ky.  42,  171  S.  W.  990. 
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A  debt  due  from  an  executor  can  not  be  pleaded  as  a  set-oflf 
against  an  individual  debt.  Fox  v.  Apperson  &  R&id,  8  Ky. 
Opin.  233. 

A  set-off  must  contain  all  the  requisites  of  a  petition,  and  an 
allegation  by  one  that  he  has  a  claim  against  the  estate  of 
decedent  is  not  equivalent  to  an  allegation  that  the  estate  is 
indebted  to  him.    Tcmce's  Admr.  v.  Foreman,  7  Ky.  Opin.  158. 

The  individual  indebtedness  of  one  partner  can  not  be  set 
oflf  against  a  debt  due  the  partnership.  Bauer  Cooperate  Co. 
v.  Eufdl  &  Smith,  149  Ky.  838,  149  S.  W.  1137. 

An  individual  account  due  by  one  member  of  a  firm  can  not 
be  set  off  against  a  partnership  demand.  Warder  v.  Newdigaie, 
11  B.  M.  175. 

That  is  was  agreed  to  be  set  off  by  one  partner  against  the 
firm  demand  can  make  no  difference  unless  other  partner  as- 
sented.   Id. 

A  claim  not  arising  out  of  the  contract  sued  on  is  available 
only  as  a  set-off.  Cranor  Smith  Lumber  Co,  v.  Frith,  118  S. 
W.  30f7. 

There  are  no  set-offs  or  counterclaims  in  crime.  Ford  v. 
Hopkins,  141  Ky.  181,  132  S.  W.  542. 

The  fact  that  matters  available  as  a  set-off  were  attempted 
to  be  pleaded  as  a  counterclaim  in  defendant's  original  plead- 
ing, which  was  styled  ** Answer  and  Counterclaim,"  will  not 
justify  the  court  in  refusing  to  permit  defendant  to  amend  by 
pleading  them  as  a  set-off,  under  Sec.  97,  Subsec.  4,  Civil  Code, 
providing  that  a  defendant  shall  not  have  judgment  upon  a 
set-off  or  counterclaim  unless  the  caption  of  the  answer  contains 
the  words  ** Answer  and  Set-off"  or  ** Answer  and  Counter- 
claim," but  that  a  misdescription  shall  not  prevent  him  from 
having  judgment.  Arthurs  v.  Thompson,  97  Ky.  218,  30  S.  W. 
628,  17  R.  118. 

A  set-off  or  counterclaim  against  the  state  may  be  maintained 
to  the  extent  that  it  is  asserted  as  a  defense.  Com.  v.  Todd, 
9  Bush,  716. 

A  set-off  can  only  be  allowed  to  a  suit  upon  a  contract  and 
growing  out  of  a  contract.    Broum  v.  Phillips,  3  Bush,  659. 

A  ** set-off"  and  a  ** discount"  are  separate  and  distinct  mat- 
ters.    The  first  is  an  independent  debt  or  demand  which  the 
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debtor  has  against  his  creditor ;  the  second  is  a  right  which  the 
debtor  has  to  an  abatement  of  the  demand  against  him  in  con- 
sequence of  a  partial  failure  of  the  consideration,  or  on  aK^cooint 
of  some  equity  arising  out  of  the  transaction  on  which  the  de- 
mand is  founded.    Trahue  v.  Harris,  1  Met.  598. 

A  set-(^  is  not  admissible  against  a  demand  for  taxes  unless 
expressly  authorized  by  statute.  Anderson  v.  City  of  May  field, 
93  Ky.  230,  14  R.  370. 

A  claim  of  a  judgment  creditor,  which  arose  before  the  assign- 
ment of  the  judgment,  if  valid,  constitutes  a  lawful  set-ofP 
against  the  judgment,  even  in  the  hands  of  the  assignee,  under 
the  provisions  of  Subseo.  2  of  Sec.  96,  Civil  Code.  Clark  v. 
Raison,  126  Ky.  486, 104  S.  W.  342,  31  R.  905. 

A  debtor  may  buy  a  judgment  against  his  creditor  for  the 
purpose  of  using  it  as  a  set-off  against  a  debt  owing  by  him. 
Brown  &  Bro.  v.  Lapp,  89  S.  W.  304,  28  R.  409. 

A  debtor's  exemptions  can  not  be  defeated  by  a  set-off  or 
counterclaim.  Grant  v.  Phoenix-Jellico  Coal  Co.,  155  Ky.  585, 
159  S.  W.  1161. 

SET  OUT  AND  DESCRIBED.— A  description  of  the  land 
ordered  to  be  sold  to  satisfy  the  vendor's  lien  as  the  land 
**set  out  and  described  in  the  petition"  is  not  suflScient.  jETtZ- 
liard  v.  Bountree,  16  R.  556. 

SETTING  UP  GAMING  TABLE.— See  Gaming. 

SETTLE  THE  ESTATE.— Sec.  3847,  Ky.  Stats.,  permitting 
an  action  **to  settle  the  estate"  to  be  brought  at  any  time 
after  the  qualification  of  the  personal  representative,  applies 
to  solvent  as  well  as  to  insolvent  estates,  the  statute  (Stanton's 
Rev.  Stats.,  page  '501),  formerly  appljdng  by  its  terms  only  to 
** insolvent  estates,*'  and  the  word  ** insolvent"  having  been 
omitted  by  amendment.  Holland  v.  Loiv^,  101  Ky.  98,  39  S.  W. 
834,  41  S.  W.  9,  19-  K.  97. 

SETTLED  PURPOSE  OF  HIS  OWN.— The  words  ''settled 
purpose  of  his  own"  suflBciently  indicate  that  testator  must  have 
had  a  fixed  purpose.  Bramel  v.  Bramel,  101  Ky.  64,  39  S. 
W.  520,  18  R.  1074. 
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SETTLED. — ^A  wife's  interest  in  a  life  policy  payable  to 
her  **for  her  sole  use  and  benefit"  was  ** settled"  upon  the 
wifp,  so  that  a  pledge  of  her  interest  was  valid  and  enforcible. 
Troendle  v.  HigMeyman,  113  S.  W.  812. 

SETTLEMENT.— The  act  of  1*76  provides  that  commis- 
sion merchants  storing  and  selling  tobacco  shall  weigh  the 
packages  before  opened  and  after  they  are  sold  and  repacked, 
and  **  settle"  with  the  consignor  according  to  the  highest  weight 
after  deducting  the  exact  tare,  and  for  a  violation  of  the 
act  shall  be  liable  to  pay  to  the  party  ** aggrieved"  a  certain 
penalty.  In  an  action  by  a  commission  merchant  against 
a  consignor  for  advances  made  in  excess  of  tobacco  received, 
defendant  set  up  a  counterclaim  for  penalties  under  the 
statute  in  crediting  him  only  by  the  smallest  instead  of  the 
largest  weight  of  the  tobacco  consigned  by  him,  whereupon 
plaintiff  offered  to  allow  and  credit  the  difference,  and  this 
was  done.  Held,  that  the  statute  being  penal  should  be 
strictly  construed;  that  there  had  been  no  '* settlement,"  nor 
was  defendant  ^'ciggrieved"  within  the  meaning  of  the  stat- 
ute.   McMasters  v.  Burnett,  92  Ky.  368,  13  R.  €17. 

A  settlement  made  under  the  statute  by  the  trustee  of 
the  jury  fund  for  a  Circuit  Court  approved  by  the  court  is 
a  judicial  proceeding — a  judgment.  Com.  v.  Cain,  80  Ky. 
318,  4  R.  38. 

An  answer  alleging  that  there  had  been  attempts  at  a 
settlement  does  not  plead  a  settlement,  and  when  each  party 
set  up  his  claim  in  detail  and  contested  items  in  the  other's 
claim  the  court  should  decide  the  tJase  on  the  merits.  Bryan 
V.  Maredecky  9  R.  403. 

Settlements  made  with  injured  employes  immediately  after 
accidents  are  not  looked  on  with  favor  by  the  courts.  Bramble 
V.  Cincinnati,  F.  L.  &  S.  E.  B,  Co,,  132  Ky.  547,  116  S.  W. 
742. 

A  servant  who  settles  a  ciaim  against  the  master  growing 
out  of  personal  injuries  may  avoid  the  settlement  if  he  can 
show  that  fraud  was  practiced  in  its  procurement  or  that 
he  did  not  have  sufficient  mental  capacity  to  understand  the 
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nature  or  effect  of  the  contract.  L.  &  N.  R,  Co.  v.  Lee,  154 
Ky.  226,  197  S.  W.  €0. 

Certain  members  of  a  firm  leased  their  interest  in  the 
firm  property  to  A.,  who  was  to  have  their  share  of  the 
profits  ''after  settlement"  with  the  remaining  members,  and 
"to  be  bound  to  them  for  any  debts  owed  by  said  firm." 
Held,  that  a  claim  of  the  retiring  members  for  money  advanced 
and  work  done  for  the  firm  was  not  a  debt  against  the  firm, 
but  matter  for  the  ** settlement"  referrred  to  in  the  agree- 
ment.   Thornton  v.  Outhrie,  5  R.  316. 

A  receipt  *'in  full"  is  presumed  to  be  in  full  settlement 
of  demands  at  the  date  thereof,  but  such  presumption  is  not 
conclusive.  Newton's  Exr.  v.  Field,  98  Ky.  186,  32  S.  W. 
623,  in  R.  769. 

SETTLEMENT  MADE  IN  COUNTY  COURT.— A  settle- 
ment made  in  the  County  Court  is  only  prima  facie  correct, 
and  can  be  corrected  and  surchai^ed  by  a  suit  brought  in  the 
Circuit  Court  for  that  purpose.  Kentucky  Statutes,  Sec.  2038; 
Tafiner  v.  Skinner,  11  Bush,  120;  Commommalth  v.  Graves 
C.  B.  &  T.  Co.,  199  Ky.  455;  National  Swrety  Co.  v.  Rives' 
Guardian,  164  Ky.  201,  175  S.  W.  351. 

SETTLEMENT  SUIT.— Where  an  action  merely  seeks  an 
accounting  by  the  administrator,  and  does  not  satisfy  the 
requirements  of  Sec.  428  of  the  Civil  Code  of  Practice  which 
regulates  the  bringing  of  actions  to  settle  a  decedent's  estate, 
the  action  is  not  a  settlement  suit  within  the  meaning  of  the 
Code,  and  can  not  be  brought  within  six  months  after  the 
qualification  of  the  personal  representative;  to  call  it  a  settle- 
ment suit  will  not  make  it  so.  Harris  v.  Harris*  Admr,,  147 
Ky.  712,  145  S.  W.  369. 

SEVEN  YEARS  ABSENCE.— ''If  any  person,  who  shall 
have  resided  in  this  State,  go  from  and  do  not  return  to  this 
State  for  seven  successive  years,  he  shall  be  presumed  to  be 
dead,  in  any  case  wherein  his  death  shall  come  in  question, 
unless  proof  be  made  that  he  was  alive  within  that  time." 
Ky.  Stats.  (1915),  Sec.  1639.    See,  also.  Death. 
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SEVERAL. — ^* 'Several''  must  necessarily  mean  more  than 
one.    Deaiherage  v.  Park,  1  Ky.  Opin.  50. 

SEVERAL  OBLIGATION.— Where  there  is  no  joint  and 
several  obligation  to  pay,  and  the  face  of  the  instrument 
shoi^  clearly  that  the  intention  was  to  bind  the  company 
only,  and  the  instrument  points  directly  to  the  revenue  of  the 
corporation  as  the  source  from  which  the  money  is  to  be 
derived,  there  is  no  individual  liability  on  the  oflBcer.  Yout- 
sey  V.  Trap,  5  Ky.  Opin.  426. 

SEVERABILITY.— ''The  general  rule  is  that  if  the  obnox- 
ious feature  of  a  contract  can  be  eliminated,  without  impair- 
ing its  sjrmmetry  as  a  whole,  the  courts  will  be  inclined  to 
adopt  this  view  as  the  one  most  likely  to  express  the  inten- 
tion of  the  parties;  but  if  the  good  and  bad  are  to  be  inter- 
woven that  they  can  not  be  separated  without  altering  or 
destro3dng  the  general  meaning  and  purpose  of  the  contract, 
the  good  must  go  with  the  bad  and  the  whole  contract  be  set 
aside.  In  Smith  v  ,Corbin,  135  Ky.  727,  it  is  said:  'In  other 
words,  it  is  a  well  known  rule  of  law  that  where  there  are 
contained  in  the  same  instrument  distinct  engagements  or 
covenants,  by  which  a  party  binds  himself  to  do  certain  acts, 
sonfe  of  which  are  legal  and  some  illegal,  the  performance 
of  those  which  are  legal  may  be  enforced,  although  the  per- 
formance of  those  which  are  illegal  may  not.'  In  Brown  v. 
Langfordi,  3  Bibb,  497,  the  court  said:  'Where  there  is  a 
condition  or  covenant  to  do  several  things,  a  part  of  which 
is  against  the  common  law  and  the  rest  lawful,  the  condition 
or  covenant  will  be  void  as  to  so  much  as  is  unlawful,  and 
good  for  the  residue.  But  this  does  not  hold  where  a  part 
of  the  consideration  is  unlawful.  There  is  no  question  but 
that  a  promise  founded  upon  several  considerations,  one  of 
which  is  vicious,  is  void;  and  the  same  principle  requires  that 
a  covenant  should  be  held  to  be  so  if  the  consideration  be  in 
part  aflfeoted  rath  turpitude.'  To  the  same  effect  is  McLane 
V.  Dixon,  30  Ky.  Law  Rep.  683;  Averbeck  v.  HaU,  14  Bush, 
505;  Collins  v.  MerreU,  2  Met.  163;  Siuan  v.  Chandler,  8  B. 
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Mon.  97/'    Newport  EdUng  Mill  Co.  v.  Hall,  147  Ky.  598, 

144  S.  W.  760. 

SEWERS. — ^Where  a  statute  fixes  a  limitation  upon  the 
cost  of  ** improvements,"  sewers  will  be  included.  City  of  Cov- 
ington V.  Schlosser,  141  Ky.  838,  133  S.  W.  987. 

A  city  is  liable  in  damages  to  a  property  owner  who  has 
been  injured  by  the  overflow  of  water  caused  by  municipal 
improvement  to  accumulate  in  sewers  inadequate  to  carry  it 
oflf.    City  of  LouisvMe  v.  Leezer,  143  Ky.  244,  136  S.  W.  223. 

The  legal  obligation  of  a  municipal  corporation  to  construct 
sewers  is  one  to  be  voluntarily  assumed,  and  if  it  does  not 
undertake  to  create  a  system  of  sewers  the  city  is  not  respon- 
sible for  damages  caused  by  freshets;  but  where  a  municipal 
•corporation  assumes  the  obligation  of  constructing  a  sewer, 
it  must  keep  the  same  in  good  oMer  and  repair,  and  is  liable 
in  damages  for  failure  so  to  do.     City  of  MaysvUle  v.  Brooks, 

145  Ky.  526,  140  S.  W.  666. 

A  municipal  corporation  does  not,  by  a  mere  permissive 
use  for  purpose  of  sanitation,  assume  responsibility  for  a 
private  sewer,  although  it  may,  by  appropriate  action,  accept 
a  private  sewer  and  make  it  a  part  of  its  public  system  of 
sewers;  and  in  such  a  case  it  is  as  much  liable  for  damage 
as  it  would  be  if  it  had  originally  constructed  the  sewer.  City 
of  MaysvUle  v.  Brooks,  146  Ky.  526,  140  S.  W.  666. 

"Where  a  natural  drain  or  creek  flowed  through  the  property 
of  the  residents  of  a  city,  and  they  walled  it  up  so  as  to  make 
a  •continuous  covered  sewer  or  channel,  of  different  sizes  and 
capacity,  and  the  municipality  had  done  nothing  toward 
formally  accepting  or  adopting  it  as  a  public  sewer  except  to 
clean  it  out,  from  time  to  time,  for  sanitary  purposes,  there 
was  no  competent  evidence  to  show  that  the  city  had  ever 
accepted  or  adopted  this  channel  as  a  part  of  its  system  of 
sewers.    Id. 

The  sewerage  system  authorized  by  the  act  of  1890  in 
each  district  is  an  entirety  and  the  city  has  the  right  to  com- 
plete the  original  plan  established  for  each  district,  and  after 
this  is  done  its  power  is  exhausted.  SUva  v.  City  of  Newport, 
104  S.  W.  314,  31  R.  897. 
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SEWERAGE  COMMISSION.— The  sewerage  commission 
of  Louisville  is  a  distinct  and  independent  corporation,  and 
the  city  is  not  liable  for  the  negligence  of  the  servants  of 
the  sewerage  commission.  City  of  LauisvUle  v.  Frank's 
Ouardian,  154  Ky.  254,  157  a  W.  24. 

SEWING  MACHINE  AGENCY.— Where  defendants  main- 
tained  certain  stores  in  which  it  kept  sewing  machines  for 
sale,  and  employed  a  salesman  on  commission  to  go  through 
the  country  and  sell  or  exchange  sewing  machines  which  he 
carried  with  him  in  a  vehicle  furnished  by  defendants  for 
that  purpose,  defendants  maintained  a  sewing  machine  agency, 
and  employed  an  agent  to  sell  machines,  and,  having  done  so 
without  procuring  a  license,  were  guilty  of  a  violation  of 
Acts  1906,  Chap.  22.  Morgan  Oates  &  Co.  v.  Com.,  128  Ky. 
812,  109  S.  W.  907. 

SEX.— It  is  provided  in  Ky.  Stats.,  Sees.  446,  456,  that 
in  the  construction  of  statutes  **  'cattle*  includes  horse,  mule, 
ass,  sheep,  hog  or  goat,  of  any  age  or  sex,  bull,  cow,  calf 
and  ox.    Cow  includes  heifer." 

SHADE  TREES. — Oak  and  hickory  trees  standing  on  a 
person's  land,  on  the  border  of  the  public  highway,  are 
shade  trees,  within  the  meaning  of  Ky.  Stats.,  Sec.  1257, 
punishing  the  cutting  or  injuring  of  shade  trees.  RMSsell- 
vUle  Home  Tel.  Co.  v.  Com.,  109  S.  W.  340,  33  R.  132. 

Suitable  and  attractive  shade  trees  add  a  great  deal  to  the 
beauty  and  comfort  of  tov^'ns,  and  when  they  are  so  located 
as  to  leave  room  for  convenient  travel,  the  boards  of  trustees 
should  not  order  their  removal  unless  there  is  good  reason  for 
so  doing.  Toum  of  Lagrange  v.  Overstreet,  141  Ky.  43,  132 
S.  W.  169. 

Where  a  deed  carries  the  front  boundary  of  the  grantee's 
lot  to  the  center  of  the  street  and  passes  to  him  the  title 
to  the  ground  included  in  the  sidewalk  and  street  to  the 
center  of  the  street,  subject  to  the  public  easement,  it  neces- 
sarily passes  to  him  the  title  to  the  shade  trees  that  may  be 
standing  on  the  sidewalk  in  front  of  the  lot,  subject  to  the 
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public  easement;  and  if  the  sidewalk  contain  a  shade  tree 
Trtiich  stands  in  part  in  front  of  his  lot  and  in  part  in  front 
of  the  lot  of  an  adjoining  owner,  each  owner  will  have  a  prop- 
erty right  in  so  much  of  such  tree  as  stands  on  his  side  of  the 
line  dividing  the  lota  BUUock  v.  Atwood,  154  Ky.  394,  191 
6.  W.  694. 

SHADOW. — The  deputy  ''is  tmt  the  oflSoer's  shadow,  and 
doth  all  things  in  the  name  of  the  o£3cer  himself,  and  nothing 
in  his  own  name,  and  his  grantor  (principcJ)  shall  answer 
for  him."     Talboit's  Devisees  v.  Hooser,  12  Bush,  414. 

SHAFT. — ^**A  'shaft'  includes  exterior  and  interior  shafts, 
whether  for  air,  light,  elevator,  dumbwaiter,  or  any  other 
purpose.''  Tenement  House  Act — Cities  of  First  Class.  Ky. 
Stats.   (1915),  See.  3037^. 

It  is  provided  in  the  Act  of  1914,  regulating  the  operation 
of  cool  mines,  that  for  the  purposes  of  that  Act  "the  term 
'shaft'  means  a  vertical  opening  through  the  strata  that  is 
or  may  be  used  for  the  purpose  of  ventilation  or  drainage, 
or  for  hoisting  men  or  material,  or  both,  in  connection  with 
the  mining  of  ooal.''  Acts  1914,  p.  294;  Ky.  Stata.  (191&), 
Sec.  2723. 

SHAKERS. — ^A  bill  against  the  takers,  filed  with  a  view 
to  recover  of  them  a  demand  under  statute  of  1628,  .must 
describe  them  as  a  people  who  hold  their  property  in  common. 
Merrifield  v.  Shakers,  7  J.  J.  M.  497. 

The  society  of  Shakers  is  not  incorporated.  Shain  v.  Mark- 
ham,  4  J.  J.  M.  582. 

The  trust  established  by  the  Shakers'  "covenant"  is  not 
void  as  being  a  perpetuity.    Oass  v.  Wilhite,  2  Dana,  176. 

SHALL.— The  word  shall  in  Ky.  Stats.,  Sec.  1682,  Sub- 
sec.  3,  makes  the  statute  mandatory,  and  not  merely  directory. 
Ancel  V.  Byars,  153  Ky.  213,  154  S.  W.  1109. 

Construction  of  words  "may,"  "shall,"  and  "must."  See 
note  on  this  subject  in  12  L.  B.  A.  366. 

"The  word  'shall'  is  always  mandatory,  and  not  directory, 
and  denotes  that  the  house  shall  be   made   and  maintained, 
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in  all  respectsiy  according  to  this  Act,  as  long  as  it  continues 
to  be  a  tenement  house."  Tenement  House  Act — Cities  of 
Piret  Class;  Ky.  Stats.  (1916),  Sec  3037 g. 

SHALL  ARRIVE  AT  MATURITY.— Sec.  490,  Subsec.  2, 
Civil  Code,  authorizing  a  vested  estate  in  real  property  jointly 
owned  by  two  or  more  persons  to  be  sold  by  order  of  court 
of  equity  when  the  property  can  not  be  divided,  does  not 
authorize  the  court  to  disregard  a  provision  of  the  deed 
under  which  the  property  is  held,  forbidding  a  sale  of  the 
property  until  the  youngest  grantee  "shall  arrive  at  maturity/' 
Toun^  V.  Yoimg,  49  S.  W.  1074,  20  R.  1741. 

SHALL  BE. — ^Evidence  having  been  admitted  which  was 
competent  against  one  of  the  defendants  and  not  against  the 
other,  it  was  error  to  instruct  the  jury  that,  if  their  verdict 
be  for  plaintiff,  it  "shall  be"  against  both  defendants.  Cin- 
cinnati,  N.  0.  &  T.  P.  Ey,  Co.  v.  Cook,  113  Ky.  161,  67  S.  W. 
388,  23  B.  2410. 

SHALL  CO.— The  words  ''shall  go,"  or  ''descend,"  do  not 
import  a  contingency,  or  make  anything  necessary  to  precede  the 
vesting  of  a  remainder,  but  only  express  the  time  when  it  shall 
take  effect  in  possession.  Middleton's  Heirs  v.  Middleton's  Devi- 
sees, 43  S.  W.  677. 

SHALL  HAVE  TESTIFIED.— The  words  "shall  have  testi- 
fied"  in  Civil  Code,  Sec.  606,  Subsec.  2,  mean  "has  previously 
testified,"  and  defendant's  testimony  concerning  verbal  state- 
ments of  or  transactions  with  her  father,  who  was  dead,  was 
not  made  competent  because  her  sister,  who  was  interested 
in  her  father's  estate,  was  subsequently  permitted  to  testify 
as  to  other  declarations  made  by  the  father  in  the  presence 
of  defendant.    Foley  v.  Oaion,  105  S.  W.  461,  32  R.  222. 

SHALL  NOT  DEPART.— Enjoining  additional  liability  to 
that  required  by  the  statute  renders  the  bond  invalid,  as  . 
where  the  statute  required  the  condition  of  the  bond  to  be 
that  the  defendant  "shall  not  depart  from  the  commonwealth,** 
and  the  condition  of  the  bond  was  that  he  "shall  not  go  or 
attempt  to  go."  Bumsides  v.  Blythe,  11  B.  M.  8.  Or  the 
insertion  of  the  additional   covenant  that  he  "will  perform 

Digitized  by  VjiJUSjlC 


SHAM  PLEADING     3121 SHARE 

the  judgment  of  the  court  in  the  action.''    Shuttleworih  v. 
Levi,  13  Bush,  195. 

SHAM  PLEADING.— Before  the  court  is  authorized  to 
strike  out  a  pleading  upon  the  ground  that  it  is  a  sham 
pleading,  it  must  clearly  appear  from  the  record  that  it  is 
false,  and  not  merely  a  defective  or  insufficient  plea.  Nelson 
V.  Hot^  Machine  Co.,  10  R.  37. 

A  sham  plea  for  damages  will  not  be  considered  in  deter- 
mining the  amount  in  controversy  upon  appeal;  where  it  is 
evident  that  the  plea  was  inserted  for  the  sole  purpose  of  con- 
ferring jurisdiction  upon  appeal,  the  court  will  decline  to 
entertain  the  appeal.  Barion-Parker  Mfg.  Co,  v.  Wheeler,  164 
Ky.  452,  176  S.  W.  960. 

Where  a  disposition  to  embarrass  the  cause  by  resorting 
to  a  variety  of  expedients  has  been  manifested,  the  court  should 
require  the  party  to  satisfy  them  that  he  has  a  serious  defense 
to  make  before  he  should  be  permitted  to  withdraw  his  demur- 
rer and  to  plead.    Violett  v.  Dale,  1  Bibb,  145. 

SHANTIES. — ^A  deed  to  a  railroad  of  land  for  a  depot, 
switches,  and  stock  lot,  the  company  "to  erect  no  shanties 
or  like  houses  there,'*  did  not  contemplate  that  either  party 
should  erect  dwelling  houses  thereon  and  other  buildings 
essential  to  their  occupancy,  especially  tenant  houses,  which 
would  be  unsightly  and  an  annoyance  to  the  owners  of 
adjoining  land.  Grubbs  &  Kirk  v.  L.  c&  N.  R.  Co.,  123  S.  W. 
1195. 

Buildings  <5onsisting  of  a  double-boxed,  stripped  house, 
about  30  by  15  feet,  with  an  eU  atta-chment,  and  four  or 
five  other  buildings  appurtenant  thereto,  such  as  a  smoke- 
house, two  or  more  privies,  and  an  old  stable  or  woodhouse, 
are  "shanties"  within  the  meaning  of  the  deed.    Id. 

SHARE. — ^"The  word  'share'  ordinarily  means  a  part  or 
a  definite  portion  of  a  thing  owned  by  a  number  of  persons 
in  common.  It  contemplates  something  owned  in  common  by 
two  or  more  persons,  and  has  reference  to  that  part  of  the 
undivided  interest  which  belongs  to  some  one  of  them." 
Buschemeyer  v.  Klein,  139  Ky.  135,  129  S.  W.  551. 
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*'In  the  defeasance  clause,  the  testator  referred  to  the 
'share'  of  the  daughter.  In  the  common  acceptation  of  that 
term,  it  applies  to  a  portion  to  be  received  out  of  undivided 
property."    Id. 

SHARE  AND  SHARE  ALIKE.— Where  testator  in  a  codi- 
cile  directed  property,  part  of  which  he  had  in  his  will  devised 
in  trust  for  the  benefit  of  his  son,  to  'be  sold  and  the  proceeds 
divided  among  his  children  ''share  and  share  alike  in  perfect 
equality,"  the  codicil  changed  the  character  of  the  estate  and 
vested  the  son  with  an  absolute  title.  Moore  v.  Surge,  4  Rw 
442. 

Though  an  estate  for  life  be  expressly  given,  yet  if  the 
"heirs  of  the  body"  are  then  to  take  "share  and  share  alike" 
or  as  tenants  in  common,  or  to  be  equally  divided  between 
them,  this  designation  is  sufficient  to  confirm  the  bequest  to 
the  children.    Prescoit  v.  Prescoti,  10  B.  M.  59. 

SHARES  OF  STOCK.— See  Capftal  Stock. 

SHEEP.— It  is  provided  in  Ky.  Stats,  Sees.  446,  456,  that 
in  the  construction  of  statutes  **  *  cattle'  includes  horse,  mule, 
ass,  sheep,  hog  or  goat,  of  any  age  or  sex,  bull,  cow,  calf  and 
ox.     Cow  includes  heifer." 

SHEEP-STEALING. — ^An  indictment  for  grand  larceny  in 
stealing  sheep,  which  is  endorsed  on  its  back,  and  described 
in  the  order  of  court  filing  it  as  an  indictment  for  ''sheep- 
stealing,"  is  sufficiently  identified  by  the  order  as  an  indict- 
ment for  a  felony  committed  by  sheep-stealing.  Com,  v. 
English,  6  Bush,  4a2. 

SHELTER. — ^A  passenger  leaving  a  train  is  entitled  to  an 
unobstructed  way  to  the  depot  for  shelter,  and  where  injuries 
occur  from  exposure  to  a  rain  storm  in  which  the  passenger 
is  forced  to  remain  by  reason  of  the  obstruction  of  the  way 
by  a  freight  train,  the  company  is  liable.  L,  &  N,  B,  Co.  v. 
Keller,  104  Ky.  768,  47  S.  W.  1072,  20  E.  957. 

A  passenger  wrongfully  left  at  a  station  must  use  ordinary 
care  to  secure  shelter,  so  as  to  minimize  her  damages.  J.  C 
B,  Co.  V.  Poston,  125  S.  W.  264. 
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SHERIFF-— It  is  provided  in  Civil  Code,  Sec.  732,  that  in 
the  construction  of  the  Code  the  word  **  sheriff "  means  the 
sheriff  of  the  county  in  which  the  action  or  proceeding  referred 
to  is  pending,  or  the  sheriff  of  another  county  to  which 
process  is  directed;  and  it  means,  also,  any  oflBcer  or  person 
who  is  or  may  be  authorized  by  law  to  act  as,  or  in  place  of, 
a  sheriff. 

^  A  sheriff  is  a  ** peace  officer,'*  under  Crim.  Code,  Seo.  26, 
which  reads  as  follows:  *'A  warrant  of  arrest  may  be  issued 
by  the  following  officers,  who  are  called  magistrates  in  this 
Code,  viz.:  judges  of  the  County  Courts,  judges  of  City  or 
Police  Courts,  mayors,  chairmen  of  the  trustees  of  towns  and 
justices  of  the  peace;  and  may  be  executed  by  the  following 
officers,  who  are  called  peace  officers  in  this  Code,  viz.:  sher- 
iffs, constables,  coroners,  jailers,  marshals  and  policemen." 

No  person  is  constitutionally  eligible  to  the  office  of  sheriff 
unless  he  is  a  resident  of  the  county  in  which  he  is  elected 
and  has  been  a  resident  thereof  for  one  year  next  preceding 
the  time  of  his  election.    Patterson  v.  MiUer,  2  Met.  494. 

The  sheriff  is  the  agent  of  the  state  and  county  in  collecting 
the  revenue.  His  duty  is  to  collect  money,  and  he  can  not 
make  a  commutation  so  as  to  affect  the  state  or  county.  Brown 
V.  Kirby,  4  R.  446. 

One  who  acts  as  deputy  sheriff  is  estopped  to  deny  that  he 
was  deputy,  but  to  subject  the  principal  to  proof  that  he  was 
deputy  is  necessary.  Slaughter  v.  Barnes,  3  Mar.  413;  Hughes 
V.  Jcmes,  3  J.  J.  M.  700. 

SHERMAN  LAW.— This  is  Act  of  Congress,  July  2,  1690, 
Chap.  647,  26  Stat.  209;  U.  S.  Compiled  Stats.  1901,  p.  3200. 

**The  principal  enactment  by  the  Congress  bearing  on  this 
subject  (trusts)  is  popularly  known  as  the  **  Sherman  Anti- 
Trust  Law"  (Act  July  2,  1»90,  c.  647,  26  Stat.  209  [U.  S. 
Comp.  St.  1901,  p.  3200]).  All,  or  nearly  all,  of  the  states 
of  the  Union  have  enacted  legislation  embodying  the  prin- 
cipel  features  of  the  Federal  act,  more  or  less  drastic  in  their 
measures.  It  is  to  be  noticed  that  all  of  them  are  kindred 
in  purpose,  the  object  being,  broadly  stated,  to  prevent  mon- 
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opolistic  oppression.  Since  the  first  of  these  statutes,  the 
measures  resorted  to  by  the  several  states  have  from  time 
to  time  become  complex  and  more  stringent.  From  the 
nature  of  the  subject,  Congress  alone  could  deal  adequately 
and  lawfully  with  that  feature  of  it  which  falls  within  the 
term  *' interstate  commerce,'*  while  in  all  other  instances  the 
State  alone  must  handle  the  question."  Com.  v.  International 
Harvester  Co.,  131  Ky.  563,  115  S.  W.  703. 

SHIELD. — The  rule  of  evidence  which  puts  the  burden  on 
the  creditor  will  not  furnish  a  shield  behind  which  husband 
and  wife  may  hide  property  to  which  the  creditor  is  entitled 
if  he  produces  facts  and  circumstances  sufficient  to  overcome 
the  presumption  that  the  transaction  assailed  was  free  from 
fraud.  Mount  v.  Fourth  Street  Bank,  15©  Ky.  503,  161  S. 
W.  220. 

The  Court  of  Appeals  has  uniformly  held  that  the  statute 
of  frauds  is  a  shield  and  not  a  sword.  Waters  v.  Cline,  121 
Ky.  616,  and  cases  cited. 

The  statute  of  frauds  is  a  shield,  not  a  sword.  Sears  v. 
Ohler,  144  Ky.  4/73,  139  S.  W.  759. 

SHIFTER. — ^*'It  is  the  duty  of  the  molder  to  make  his  own 
molds  from  a  match  board  furnished  him  by  the  pattern 
maker  of  the  factory.  He  selects  and  wets  his  own  sand  and 
pours  his  own  moulds.  His  helper  is  called  a  shifter."  Locfc 
Malleable  Iron  Co.  v.  Graham,  147  Ky.  Ml,  143  S.  W.  1016. 

SHIPPER. — ^Where  a  fuel  company,  which  was  owned  by 
and  was  the  distributing  agent  of  several  mining  companies^ 
recited  the  fact  in  its  bills  of  lading  that  the  coal  was  shipped 
by  one  of  the  mining  companies  on  account  of  the  fuel  com- 
p€iny  which  had  sold  the  coal  and  was  shipping  it  to  the 
consignee,  the  fuel  company  and  not  the  mining  company  was 
the  shipper.  C.  &  0.  By.  Co.  v.  O'Gara,  King  cfe  Co.,  144 
Ky.  561,  139  S.  W.  808. 

SHOOTING  AT  ANOTHER.— It  is  felony  to  shoot  at  and 
wound  another  willfully  and  maliciously  with  intent  to  kill; 
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but  to  do  the  same  act  without  miJice  and  not  in^self-defense 
is  only  a  misdemeanor.    Com.  v.  Yancy,  2  Duv.  375. 

Attempt  to  shoot  another  is  but  an  inferior  degree  of  the 
offense  of  shooting  at  another  without  wounding,  and  is 
included  in  it;  and  a  conviction  for  the  former  offense  may 
be  sustained  under  an  indictment  for  the  latter  Usher  v. 
Com.,  2  Duv.  394. 

SHOOTING  AT  RANDOM.— Where  persons  engage  for 
pastime  in  shooting  from  the  jtublic  highway  with  pistols  at 
a  mark  on  a  hillside,  outside  of  the  highway,  and  not  in  range 
of  persons  near  the  highway  or  traveling  thereon,  or  in  the 
direction  of  a  dwelling  house,  they  are  not  guilty  of  the  offense 
of  shooting  at  random  upon  the  public  highway,  under  Ky. 
Stats.,  Sec.  1308.  CaUahan  v.  Com.,  124  Ky.  445,  99  S.  W.  296, 
30  R.  596. 

One  shooting  deliberately  at  a  dog  or  a  mark  on  a  highway 
is  not  guilty  of  shooting  at  random  on  the  puMic  highway. 
Helton  V.  Com.,  104  S.  W.  255,  31  R.  827 ;  Com.  v.  Bynum,  50 
S.  W.  843,  20  R.  1982. 

SHOOTING  MATCH.— A  shooting  matoh  is  an  innocent 
sport,  but  all  persons  betting  on  the  result  engage  in  a 
''hazard"  within  the  meaning  of  the  word  as  used  in  Ky. 
Stats.,  See.  1977.    Com.  v.  Davis,  102  S.  W.  327,  31  R.  405. 

SHOOT  THE  MINES-— A  contract  between  a  coal-mine 
owner  and  his  employes,  members  of  a  local  organization, 
stipulating  that  the  employes  are  to  employ  one  to  '*  shoot 
the  mines,"  and  that  no  one  shall  be  allowed  to  ** shoot  out 
of  turn,"  does  not  affe'^t  the  owner's  duty  to  provide  ventila- 
tion and  other  safeguards  prescribed  by  the  statutes.  Ed- 
wards' Admr.  v.  Lam,  132  Ky.  32,  42,  46. 

SHOOTING  AND  WOUNDING.— Under  an  indictment  for 
maliciously  shooting  at  and  wounding  another  with  intention 
to  kill  (Sec.  1166,  Ky.  Stats.)  a  'conviction  '*of  shooting  and 
wounding  in  sudden  heat  and  passion"  (Sec.  1242)  is  valid 
as  a  lesser  degree  of  the  former  offense,  and  a  conviction 
under   the   latter  section   will   bar   a  prosecution  under   the 
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former.     WilMams  v.   Com,,  102  Ky.  361,  43  S.  W.  455,  19 
R.  1427. 

SHOOTING  WITH  INTENT  TO  KILL.— Accused  having 
been  arrested  under  a  warrant  issued  by  the  clerk  of  the 
Police  Court  charging  him  with  ** shooting  with  intent  to  kill," 
and  brought  before  that  court  for  an  examination  of  the 
charge,  the  court,  after  proceeding  as  an  examining  court 
to  investigate  that  charge,  had  the  right  to  change  the  charge 
to  that  of  **<5arrying  concealed  a  deadly  weapon"  and  try 
the  case  as  a  trial  court  and  render  final  judgment.  (Grim. 
Cod^,  Sec.  66.)  But  the  defendant  should  be  afforded  an 
opportunity  of  prepcuring  his  defense  if  he  desires  it.  Porter 
V.  Com.,  15  R.  4^. 

SHOP. — ^Por  note  on  mecuoing  of  this  word^  see  44  L.  R.  A. 
(N.S.)   1186. 

SHOP  BOOK  RULE.— Subsec.  6  of  Sec.  606  of  the  Civtt 
Code  of  Practice,  which  provides  that  ''a  person  may  testi^ 
for  himself  as  to  the  correctness  of  original  entries  made  by 
him'  against  persons  ...  in  an  accounting,  according  to  the 
usual  course  of  business,"  refers  to  entries  as  to  dealings 
between  litigants,  and  not  to  entries  mad^  by  a  third  party 
of  a  transaction,  with  which  the  defendant  had  no  connec- 
tion. Moreover,  two  of  the  requisites  of  admissibility  of 
original  entries  in  account  books  are,  (1)  that  the  entries 
must  be  original,  and  (2)  the  party  who  made  them  must, 
as  a  general  rule,  have  had  personal  knowledge  of  the  facts 
recorded.  Cincinnati,  N.  0.  &  T.  P.  Ry,  Co,  v.  Smith  <fe 
Johnston,  166  Ky.  481,  le-Q  S.  W.  987. 

SHORTLY  BEFORE.— The  allegation  in  the  plaintiff's 
petition — in  anticipation  of  the  plea  of  limitation — ^that  he 
did  not  discover  the  fraud  **  until  shortly  before  the  institu- 
tion of  the  action,*'  was  vague  and  indefinite,  but  as  without 
objection  defendant  joined  issue  upon  the  allegation,  and  evi- 
dence was  taken  thereunder,  the  defect  was  cured  by  the 
judgment.    Keubler  v.  Laydon,  16  R.  334. 

SHORT  OF  FLIGHT. — An  instruction  authorizing  an 
acquittal  if  defendant  believed  he  had  no  other  safe  mean% 
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"short  of  flight,"  to  avert  the  danger,  is  not  objectionable  as 
requiring  the  jury  to  believe  that  the  accused  should  have 
resorted  to  flight,  as  it  could  not  have  been  so  understood. 
Moody  V.  Com,,  43  S.  W.  209,  19  R.  1198. 

SHORT  YEARLINGS.— In  stockman's  parlance,  cattle  about 
or  approximately  near,  one  year  of  age,  are  called  **  short  year- 
lings." After  entering  the  second  year,  and  before  completing 
it,  they  are  called  **long  yearlings."  Sparks  v.  Deposit  Bank  of 
Paris,  115  Ky.  465. 

SHOT. — An  indictment  is  good  which  charges  that  the 
accused  willfully  and  maliciously  shot  and  wounded  A. — ^the 
language  implying  that  he  shot  at  him.  Stone  v.  Com.,  2  R. 
391. 

SHOT  FIRERS.— ''In  all  coal  mines  in  this  State  in  which 
as  many  as  ten  persons  are  usually  employed  at  one  time, 
wherein  explosive  gases  are  known  to  generate  or  exist  in 
dangerous  quantities,  or  coal  dust  is  known  to  accumulate 
or  exist  in  dangerous  quantities,  the  operator  or  superintend- 
ent shall,  when  so  ordered  by  the  Chief  Inspector  of  Mines, 
or  by  an  assistant  inspector  of  mines,  when  approved  by  the 
Chief  Inspector,  employ  and  keep  a  sufficient  number  of 
practical  and  experienced  men  to  be  known  and  designated 
as  ''shot-firers,"  whose  duty  shall  be  to  charge,  set  off  and 
discharge  the  shots  in  all  Masting  in  the  workings  of  the  said 
mines;  but  the  miner  who  has  drilled  the  shot-hole  may  pre- 
pare the  cartridge  for  the  shot  and  leave  same,  in  a  safe 
reeeptable  of  a  sort  to  be  designated  by  the  mine  foreman 
within  convenient  distance  of  the  hole,  for  use  by  the  shot- 
firer  in  charging  the  hole:  Provided,  however,  that  the  shot- 
firer  shall  exercise  discretion,  care  and  judgment  in  the  use 
of  such  cartridge.  No  shot-firer  shall  charge  and  fire  any  shot 
wWch  in  his  judgment,  after  due  inspection,  has  not  been 
placed  so  as  to  insure  a  workmanlike  and  practical  shot.'' 
Acts  1914,  p.  319;  Ky.  Stats.  (1916),  Sec.  2731. 

SHOULD. — It  is  erroneous  to  instruct  the  jury  that  ''you 
are  at  liberty  to  take  into  consideration  any  disgrace,  shame, 
btimiliation,   mortification,   or  anguish   of  mind  suffered  by" 
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plaintiflf  by  reason  of  the  gpeaking  and  publishing  of  the  words 
charged  in  the  petition.  The  jury  should  have  been  instructed 
that  they  ** should"  take  into  consideration  these  elements. 
Nicholson  v.  Merritt,  67  S.  W.  5,  23  R.  2281. 

Under  the  willful  neglect  statute,  where  punitive  damages 
might  or  might  not  be  given,  in  the  discretion  of  the  jury, 
it  was  error  to  instruct  that  the  jury  ''should"  give  puni- 
tive damages  if  they  found  willful  neglect.  L.  &  N.  R.  Co, 
V.  Brooks'  Admx.,  83  Ky.  129. 

SHOULD  ANY  OF  THEM  DIE.— Testator  directed  an  equal 
division  of  his  estate  among  his  children  and  grandchildren; 
G.'s  (a  deceased  son)  ** three  children's  portion  to  their  trus- 
tee for  their  benefit.  Should  any  of  them  die,  G.'s  children 
having  no  children  of  their  bodies,  the  survivor  or  survivors 
to  'be  the  proper  heirs;  or  should  they  all  die  having  no 
children  of  their  bodies,  then  my  other  grandchildren  to 
inherit."  Held,  that  the  words,  ** should  any  of  them  die," 
means  during  the  life  of  the  testator  or  before  distribution, 
and  G.'s  children,  on  becoming  of  age,  are  entitled  to  receive 
from  their  trustees  their  share  of  the  estate.    10  R.   345. 

SHOULD  BRiNC  SUIT.— The  plaintiffs  in  an  execution 
executed  a  bond  to  pay  all  costs  and  damages  that  might  be 
assessed  against  the  sheriff,  provided  the  execution  defendant 
** should  bring  suit  for  the  recovery  of  said  property."  The 
property  having  been  sold,  the  execution  defendant  sued  to 
recover  damages  on  the  ground  that  the  property  was  exempt. 
Held,  that  it  is  not  the  bond  provided  for  by  Sec.  641  of 
the  Code.    Hansford  v.  Dungan,  10  R.  360. 

SHOULD  DEDUCT.— The  jury,  after  considering  their 
verdict  for  several  hours,  returned  into  court  and  asked  an 
additional  instruction  as  to  the  mode  of  ascertaining  certain 
expenses  incurred  by  defendant;  an  instruction  then  given 
by  the  court  telling  the  jury  that  they  ** should  deduct"  such 
expenses  from  the  amount  they  were  authorized  to  find  for 
plaintiff,  could  not  have  been  prejudicial,  as  it  is  manifest 
that  when  the  jury  made  the  request  they  had  already  agreed 
upon  a  verdict  for  plaintiff,  and  merely  desired  to  know  the 
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credits  to  which  the  defendant  was  entitled.  Kellar  v. 
Edmonson,  14  E.  894. 

SHOVEL. — Evidence  that  the  oflfense  of  striking  and 
wounding  with  intent  to  kill  alleged  to  have  been  committed 
with  a  ** railroad  spade"  Was  committed  with  a  shovel,  does 
not  constitute  a  substantial  variance.  Willis  v.  Com.,  46  S. 
W.  699,  20  R.  368. 

SHOVELERS  AND  SHOOTERS.— Duties  of  shovelere  and 
shooters  in  mines  explained.  Smith's  Admr,  v.  Coal  Co,,  115  Ky. 
197. 

SHOWING  THE  FACTS.— A  petition  alleging  that  defend- 
ant unlawfully  assaulted  plaintiff,  thereby  putting  him  in 
great  fear,  etc.,  but  not  stating  how  the  assault  was  made, 
states  a  mere  conclusion  of  law  and  is  demurrable  as  not 
'* showing  the  facts*'  as  required  by  the  Code,  Sec.  90.  Stivers 
V.  Baker,  8fl  Ky.  508,  10  R.  523 ;  Id.  525. 

SHOWN Ky.  State.,  Sec.  1474,  providing  that  the  ballot 

of  a  voter  shall  not  be  shown,  and  if  shown  he  shall  not  be 
allowed  to  vote,  refers  to  an  intentional  exposure  of  the 
ballot.    Cole  v.  Nunnelley,  140  Ky.  136,  130  S.  W.  972* 

SHOWN  TO  ANOTHER.— Ballote  marked  in  the  voting 
booths  either  by  the  clerk  of  election  or  in  his  presence  were 
ballots  **  shown  to  another"  within  the  meaning  of  Sec.  1474, 
Ky.  State.,  and  should  not  have  been  deposited  in  the  4)ox,  and 
if  so  deposited  were  illegal  votes.  Major  v.  Barker,  99  Ky. 
305,  35  S.  W.  543,  18  E.  104. 

SHUNTING  CARS.— Shunting  cars  is  of  itself  negligence. 
L.  &  N.  B.  Co.  V.  Potts,  92  Ky.  30;  Shelby  v.  C,  N.  0.  & 
T.  P.  By.  Co,,  85  Ky.  225;  Conley's  Admr.  v.  C,  N.  0.  & 
T.  P.  By.  Co.,  89  Ky.  402;  Cincinnati,  N.  0.  &  T.  P.  By.  Co. 
V.  Mnllane's  Admr.,  151  Ky.  499,  152  St  W.  555. 

Switchman  injured  by  shunted  cars.  Helm  v.  C,  N.  0.  & 
T,  P.  By.  Co.,  156  Ky.  240,  160  S.  W.  945. 

SHUT  HIS  EYES  TO  THE  TRUTH.— In  view  of  the 
requiremente  of  Sec.  571,  Kentucky  Statutes,  it  is  incumbent 
upon  a  plaintiff  d^esiring  to  proceed  against  a  corporation  to 
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make  a  reasonable  effort  to  ascertain  the  whereabouts  of  agents 
of  the  corporation,  and  to  inquire  of  the  Secretary  of  State 
to  ascertain  if  the  corporation  has  designated  an  agent  for 
the  service  of  process.  The  plaintiff  may  not  shut  his  eyes 
to  the  truth  and  take  refuge  in  his  own  ignorance,  and  thereby 
enable  himself  to  make  aflSdavit  that  the  defendant  corporatiwi 
has  no  agent  in  the  State  known  to  him,  and  thus  be  permitted 
to  proceed  against  it  'by  constructive  service  of  process.  Com- 
monwealth  Land  &  Lumber  Co,  v.  Smith,  162  Ky.  140,  172 
S.  W.  88. 

SIC    UTERE   TUO    UT   ALIENUM    NON    LAEDAS.— Use 

your  own  so  as  not  to  injure  another's  property.  Cochran's 
Law  Lexicon. 

''Enjoy  your  property  in  such  a  manner  as  not  to  injure 
that  of  another  person"  is  a  maxim  of  the  law  that  rules 
many  cases.  Raines  v.  Ectet  Tennessee  Telephone  Co.,  150  Ky. 
670,  150  &  W.  830. 

*'When  a  man  so  uses  even  his  own  property  carelessly 
and  negligently,  without  a  reasonable  degree  of  caution  and 
care  not  to  injure  others  in  cases  where  injury  may  ensue,  he 
is  responsible  for  the  consequences.  This  character  of  neg- 
ligence is  deemed  a  violation  of  that  obligation  which  demands 
care  and  prudence  in  the  use  of  our  own  property.  Sic  utere 
tuo  vi  alienum  nan  laedas,'^  Watson  v.  McChtire,  17  B. 
Mon.  36. 

*'By  the  well  settled  rule  of  the  common  law,  a  person  who 
negligently  uses  a  dangerous  instrument  or  article,  or  causes 
or  authorizes  its  use  by  another  person  in  such  a  manner  or 
under  such  circumstances  that  he  has  reason  to  know  that  it 
is  likely  to  produce  injury,  is  responsible  for  the  natural  and 
probable  consequences  of  his  act  to  any  person  injured  who  is 
not  himself  in  fault.  The  liability  does  not  rest  on  privity 
of  contract  between  the  parties  to  the  action,  but  on  the  duty 
of  every  man  so  to  use  his  own  property  as  not  to  injure  the 
person  or  property  of  others."  Meers  v.  McDowell,  110  Ky. 
928. 

This  maxim  is  applied  in  Robinson  v.  Webb,  11  Bush,  473; 
Jarman  v.  Patterson,  7  Mon.  646;  Watson  v  McOuire,  17  B. 
M.  36. 
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See  note  on  this  maxim  in  19  L.  R.  A.  (N.S.)  1115. 
A  full  discussion  of  the  meaning  and  application  of  this 
maxim'  may  be  found  in  Broom's  Legal  Maxims. 

SICKNESS. — See  titles  Illness,  and  Necessarily  and 
Continuously  Confined,  in  this  book. 

A  clause  in  a  policy  providing  for  a  weekly  payment  on 
account  of  sickness  held  to  require  payment  whenever  insured 
became  so  siok  as  to  be  continuously  and  wholly  unable  to 
perform  any  and  every  kind  of  duty  pertaining  to  his  occu- 
pation. Metropolitan,  etc,  Ins.  Co,  v.  Hawes'  Extx,,  150  Ky. 
52,  149  S.  W.  1110. 

It  is  not  necessary  that  every  phase  of  the  sickness  pro- 
duced by  a  misfortune,  nor  all  of  its  complications,  should 
be  set  forth  in  plaintiff's  petition;  but  where  the  result  is 
so  unusual  as  the  miscarriage  of  a  pregnant  woman,  defendant 
should  be  notified  by  the  pleadings  that  such  a  result  will  be 
complained  of.  L.  &  N.  R.  Co,  v.  Roney,  108  S.  W.  343,  32 
R.  1326. 

Every  sickness  is  not  unsoundness.  If  in  the  sale  of  a 
slave  the  state  of  health  ia  concealed  or  misrepresented,  the 
purchaser  may  be  absolved  from  the  contract.  Smith  v. 
Roivzee,  3  Mar.  -530. 

''Mere  'sickness,'  as  vaguely  alleged,  without  any  specifi- 
cation of  its  degree  or  its  effect  on  the  mind,  can  not  be 
judicially  recognized  as  per  se  preventing  the  appellant  from 
employing  a  representative  and  communicating  to  him  the 
proper  defense.  As  to  the  extent  of  the  disability  resulting 
from  the  alleged  sickness,  specific  facts,  and  not  the  appel- 
lant's opinion,  must  determine  the  judicial  mind,  which  can 
not  know  that  the  sickness  was  such  as  prevented  defense." 
Kendrick  v.  Fields,  2  Bush,  154. 

Under  a  policy  providing  for  the  payment  of  sick  benefits, 
if  the  assured  was  necessarily  and  continuously  confined  to 
bed  by  sickness;  a  recovery  may  be  had  if  the  sickness  of 
the  assured  was  such  as  would  reasonably  confine  a  person 
continuously  to  bed  or  substantially  so  confine  him  though 
he  may  not  have  remained  in  bed  in  fact  all  the  time.  Home 
Protective  Association  v.  WaUams,  161  Ky.  146,  151  S.  W. 
361. 
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SIDEWALK.— By  the  use  of  the  word  ' 'sidewalk,"  the 
coDStruction  and  reconstructioii  of  which  was  authorized  was 
meant  the  space  between  the  property  line  and  the  street 
curbing,  set  apart  for  that  purpose.  Holmes  v.  Heeter  &  Son^ 
146  Ky.  52,  141  S.  W.  210 

An  ordinance  providing  for  the  improvement  of  **the  side- 
walk on  both  sides  of  Sixth  Street,  between  St.  C.  and  0. 
streets,  in  front  of  lots  numbered  from  1436  to  1489,  inclus- 
ive," suflSciently  described  the  location  of  the  parts  of  the 
sidewalk  to  be  improved.  DumesnU  v.  Hexagon  Tile  Walk 
Co.,  58  S.  W.  705. 

It  is  a  question  for  the  jury  whether  a  water  meter  box 
nine  inches  wide  and  projecting  from  one  and  a  half  to  two 
inches  above  the  surface  of  the  sidewalk,  renders  the  walkway 
not  reasonably  safe.  City  of  Covington  v.  Visse,  158  Ky.  134, 
164  S.  W.  332. 

Though  a  railroad  company  was  authorized  to  maintain 
its  line  in  a  public  street,  this  did  not  entitle  it  to  construct 
spurs  across  the  sidewalks  of  the  street.  City  of  Covington 
V.  L.  &  N.  R.  Co.,  158  Ky.  136,  164  S.  W.  329. 

If  the  property  owner  leaves  a  space  outside  of  his  enclosure 
for  a  sidewalk,  and  the  space  so  left  is  in  fact  so  used  as  a 
public  sidewalk  that  it  was  by  such  use  practically  a  part  of 
the  highway,  it  was  incumbent  on  a  telephone  company  in 
stretching  a  guy  wire  between  the  sidewalk  and  the  carriage 
way,  to  use  ordinary  care  that  the  way  should  be  reasonably 
safe  for  the  public  use.  Raines  v.  East  Tennessee  Telephone 
Co.,  162  Ky.  205,  153  S.  W.  224. 

In  an  ordinance  ordering  the  street  to  be  improved,  the  word 
** street"  held  to  mean  the  entire  width  of  the  public  way,  and 
included  the  sidewalk.  Morton  v.  Sullivan,  96  S.  W.  808,  29  R. 
943. 

A  city  is  chargeable  with  notice  of  defects  in  a  sidewalk, 
where  the  defect  is  of  such  a  nature  that  the  city  authorities 
could,  in  the  exercise  of  reasonable  diligence,  have  a^^bertained 
its  existence  and  repaired  it.  City  of  Bowling  Oreen  v.  Dun^ 
cam,,  122  Ky.  244;  City  of  Bumside  v.  Smith,  119  S.  W.  744; 
City  of  Louisville  v.  Romer,  29  Rep.  1801;  City  of  Madison- 
viUe  V.  Stewart,  121  &.  W.  421;  City  of  Henderson  v.  Reed, 
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23  Rep.  463;  City  of  Carlisle  v.  Secrest,  25  Rep.  337;  City  of 
Glasgow  V.  Oillenvmters,  113  Ky.  140;  City  of  Midway  v. 
Uoydy  34  Bep.  2449;  City  of  Covington  v.  Asman,  113  Ky. 
608;  City  of  Wickliffe  v.  Moring,  113  Ky.  597;  City  of  New- 
port V.  Leuris,  155  Ky.  «32,  160  S.  W.  507. 

A  city  is  not  an  insurer  of  the  safety  of  persons  who 
travel  its  streets  or  sidewalks,  and  is  not  to  'be  held  liable  in 
damages  for  every  injury  that  happens  to  a  traveler.  When 
a  city  ha9  providied  a  good,  safe,  smooth  sidewalk,  of  ample 
width  for  the  aocommodation  of  the  public,  those  who  use 
it  must  walk  on  it  or  else  take  the  consequences  of  their  care- 
lessness, unless  it  is  built  in  an  unsafe  or  dangerous  place. 
Tovm  of  Elsmere  v.  Tanner,  156  Ky.  681,  166  S.  W.  220. 

Cities  and  towns  are  under  a  duty  to  exercise  ordinary 
care  to  keepf  their  streets  and  sidewalks  and  public  places  in 
a  reasonably  safe  condition  for  public  travel  by  persons  exer- 
cising ordinary  care  for  their  own  safety.  Town  of  Elsmere 
V.  Tanner,  158  Ky.  681,  166  S.  W.  220. 

A  city  is  bound  to  use  reasonable  skill  and  diligence  in  mak- 
ing its  sidewalks  reasonably  safe  and  convenient  for  travel, 
and  it  is  not  liable  for  injuries  to  a  pedestrian  due  to  his 
slipping  and  falling  on  a  sidewalk,  where  the  sidewalk  is 
properly  constructed,  and  its  slippery  condition  wte  the  result 
of  natural  causes,  t.  e.,  ice  and  sncTw.  Varney  v.  City  of 
Covington,  156  Ky.  ^2,  160  S.  W.  173. 

SIGN— SIGNATURE.— See,  also.  Name. 

In  legal  contemplation  to  sign  means  to  attach  a  name,  or 
cause  it  to  be  attached,  by  any  of  the  known  methods  of 
impressing  the  name  on  paper  with  the  intention  of  signing 
it    LantMter  v.  WUkerson,  143  Ky.  226,  136  S.  W.  217. 

It  is  provided  in  Civil  Code,  Sec.  732,  Subsec.  7,  that  in 
construing  the  Code  **The  words  'signature,'  *  subscription' 
and  words  of  like  import,  include  a  mark  by,  or  for,  a  person 
who  can  not  write,  if  his  name  be  subscribed  to  an  instrument 
and  witnessed  by  a  person  who,  near  thereto,  writes  his  own 
name  as  a  witness."  See  Pi^fe  v.  Jackson,  154  Ky.  772,  159 
a  W.  600. 

**The  only  provision  of  the  Kentucky  Statutes  as  to  a 
signature  is  Sec  468,  which  provides:  *When  the  law  requires 
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any  writing  to  be  signed  ty  a  party  thereto,  it  shall  not  be 
deemed  to  be  signed  unless  the  signature  be  subscribed  at 
the  end  or  close  of  such  writing.'  "  Pugh  v.  Jackson,  154 
Ky.  772,  159  S.  W.  600. 

Civil  Code,  Sec.  732,  in  the  use  of  the  word  "signature,*' 
refers  only  to  bonds,  obligations  or  writings  incidental  to 
Code  remedies.    Maupin  v.  Berkley,  11  Ky.  Opin.  487. 

Execution  levies  are  not  void  because  the  returns  were 
signed  by  the  deputy  sheriff  for  the  sheriff.  Hvmphrey's 
Exr,  V.  Wade,  84  Ky.  400,  1  S.  W.  651,  followed;  Galoi  v. 
Pearce,  38  S.  W.  892,  16  R.  1004. 

Subsec.  7,  Sec.  732,  Code,  defining  the  words  "signature, 
subscription,  and  words  of  like  import,"  applies  only  to 
instruments  required  to  be  executed  under  the  provisions  of 
the  Code,  and  therefore  does  not  apply  as  to  the  mode  of 
signing  ordinary  contracts.  Meazles  v.  Martin,  93  Ky.  50,  13 
R.  958;  MoMpin  v.  Berkley,  3  R.  617. 

Where  the  name  of  a  surety  to  a  supersedeas  bond  was 
signed  by  a  deputy  clerk  of  the  Court  of  Appeals  under  a 
power  of  attorney  authorizing  the  clerk  '*or  any  of  his 
deputies'*  to  sign  the  name,  there  was  a  valid  execution  of 
the  bond,  although  it  does  not  appear  on  the  face  of  the 
bond  that  the  person  by  whom  it  was  signed  as  "attorney 
in  fact"  was  a  dieputy;  the  fact  may  be  shown  by  evidence 
aliunde,    Mitchell  v.  Stephens,  14  R.  861. 

The  signature  of  the  pteyee  on  the  back  of  the  draft  attached 
to  a  bill  of  sale  of  the  goods  for  the  price  of  which  the  draft 
was  made  is  not  such  an  "endorsement"  as  will  pass  the  legal 
title  of  the  draft,  especially  where  it  is  followed  by  the  printed 
statement  "Draft  not  good  unless  above  bill  of  sale  is  signed 
and  draft  also  properly  endorsed."  Oray  Tie  &  Lumber  Co. 
V.  Farmers  Bank,  109  Ky.  694,  60  S.  W.  557,  22  R.  1333. 

Summons  endorsed  "executed,"  with  no  signature  to  the 
return,  is  not  suflScient  evidence  of  service  without  any  other 
proof.    Long  v.  Montgomery,  6  Bush,  39&. 

A  writing  reciting  that  it  is  a  contract  between  B.  &  Co. 
and  "Mozart  Hall  Co.":  B.  &  Co.  agree  to  deliver  on  cars  at 
factory  certain  furniture,  which  is  described,  "in  considera- 
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tion  of  which  the  undersignedy  being  duly  authorized  to  pur- 
chase the  above  articles,  agree  to  pay/'  etc,  signed  by  certain 
persons  designating  themselves  as  ^'committee  on  furniture/' 
is  the  obligation  of  the  Mozart  Hall  Co.  Bondrup  v.  Ture- 
mem,  12  R.  47. 

If  a  letter  contains  the  terms  of  the  agreement,  or  refers 
to  another  which  does  so,  even  though  that  paper  be  without 
a  signature,  the  statute  of  frauds  is  satisfied.  Evans  v.  Miller, 
4  R.  830,  5  R.  606. 

A  request  to  charge  that  the  jury  must  believe  that  defend- 
ant '^  signed  the  order,  or  was  present  and  advised  another 
to  sign  it,"  is  covered  by  an  instruction  that  they  must  believe 
defendant  *' wrote  and  signed"  it.  Jackson  v.  Com.,  34  S.  W. 
14,  17  R.  1197. 

A  bank  is  bound  to  know  the  signature  of  its  depositors, 
but  not  the  signature  of  an  endorser.  Farmers  Nat,  Bank  v. 
F.  &  T.  Bank,  159  Ky.  141,  166  S.  W.  986. 

The  time  at  which  an  action  stands  for  trial  is  not  affected 
by  the  faiet  that  the  petition  when  filed  was  unsigned;  such 
defect  may  be  remedied;  and  the  action  is  pending  from  the 
time  of  the  filing  of  the  petition  and  issual  of  process  thereon, 
even  though  the  petition  be  unsigned.  Baird  v.  Prewiii,  156 
Ky.  793,  166  S.  W.  771. 

Sec  56  of  the  Constitution  of  Kentucky,  which  provides 
that  no  bill  shall  become  a  law  until  it  shall  have  been  signed 
by  the  presiding  officer  of  each  of  the  two  Houses,  is  maa- 
datory;  and  a  bill  which  was  not  signed  by  the  President  of 
the  Senate,  or  approved  by  the  Governor,  is  not  a  law. 
Handeii  v.  MoCreary,  M3  Ky.  755,  156  S.  W.  410. 

The  taking  of  signatures  upon  blank  forms  or  paper,  pur- 
porting to  be  bonds,  is  held  to  be  no  official  bond.  Kinnison 
V.  Brook's  Admr.,  4  Ky.  Opin.  340. 

Where  K.  and  R.  solicited  defendant  to  subscribe  to  a 
sum  for  the  erection  of  a  building,  and  he  said  to  them  "Well, 
if  you  need  me  put  me  down  for  a  share  of  $200,"  either  K. 
or  R.  had  a  right  to  sign  defendant's  name  to  the  subscription 
paper.  Baskeii  v.  Ohio  Valley  Banking  &  Trust  Co.,  125  S. 
W.  1066. 
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A  petition  is  but  a  formal  written  request  or  prayer  for 
a  certain  thing  to  'be  done.  He  who  signs  it  must  do  so 
voluntarily,  otherwise  he  can  not  be  in  the  attitude  of  making 
a  request.  The  signature  of  the  petitioner  is  but  evidence 
of  the  request  or  prayer.  In  the  absence  of  anything  to  the 
contrary,  the  signature  is  conclusive.  Davis  v.  Henderson, 
104  S.  W.  1000,  31  R.  1252. 

Where  the  regular  judge  is  disqualified  from  acting,  the 
order  book  containing  the  judgment  must  be  signed  by  the 
special  judge,  a  signing  in  blank  before  the  judgment  is 
entered  is  not  sufficient  to  give  validity  to  the  judgment. 
Sublett  V.  Gardner,  144  Ky.  190,  137  &  W.  864. 

If  the  judge  signed  the  order  'book  in  blank  and  the  judg- 
mient  was  thereafter  entered  by  the  clerk  over  his  signature, 
such  signing  could  not  give  validity  to  the  judgment.    Id. 

A  County  Court  order  was  regularly  entered,  a  vacant  space 
of  some  four  or  five  lines  left  on  the  record  book,  and  this 
vacant  space  followed  by  still  other  orders  made  by  the  county 
judge  on  the  same  day,  and  at  the  close  of  the  day  the  judge 
signed  once  for  all  of  the  orders.  Held,  a  good  and  valid 
order.  It  is  not  customary  for  county  judges  to  sign  each 
ordfer  made  during  the  day  upon  which  they  hold  court,  but 
to  wait  until  all  of  the  orders  are  entered  and  then  sign  at 
the  (dose  of  the  day's  business.  C  &  0.  By.  Co.  v.  Banks* 
Admr.,  142  Ky.  746,  185  S.  W.  285. 

The  statute  does  not  require  the  leaves  of  the  poll-book  to 
be  attached  the  one  to  the  other.  Clark  v.  McKemie,  7  Bush, 
529. 

Absence  of  clerk's  signature  will  not  authorize  the  rejec- 
tion of  a  page  of  the  poll-'book,  the  authenticity  of  which  is 
established  by  comx)etent  evidence.  The  statute  requiring  the 
clerk  to  sign  his  name  **at  the  foot  of  every  page  of  the  j>oll- 
book  as  the  election  progresses,  so  that  the  same  may  be  iden- 
tified,*' is  merely  directory.    Id. 

One  who  gives  an  obligation,  signing  as  administrator,  is 
personally  bound.    ElUs  v.  Merriman,  5  B.  M.  297. 

Where  the  mayor  of  the  city  signs  his  own  name  as  mayor 
and  affixes  the  seal  of  the  city  to  a  street  improvement  con- 
tract there  is  a  sufficient  execution  of  the  contract,  wherein 
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it  is  recited  that  the  name  of  the  city  of  L.  *'is  hereto  sab- 
scribed."  Fehler  v.  GosneU,  99  Ky.  380,  3&  S.  W.  1125,  18 
R.  236. 

Under  the  charter  of  the  city  of  Louisville,  providing  that 
**the  general  council  may  in  its  discretion,  upon  a  petition 
of  a  majority  of  the  property  owners  on  the  part  of  a  public 
way  proposed  to  be  improved,  grant  them  permission  to 
improve  said  public  way  under  the  supervision  of  the  engi- 
neer," a  i)etition  signed  by  an  agent  for  property  owners, 
which  waa  granted  by  the  council,  was  suflScient  to  protect 
the  property  owners  in  the  construction  made  thereunder  so 
as  to  exempt  them  from  further  taxation  for  that  purpose. 
Oleason  v.  Bamett,  116  Ky.  890,  61  S.  W.  20,  22  R.  1660. 

The  omission  of  the  name  of  a  subscribing  witness  to  a 
note  set  out  in  a  suit  by  petition  and  summons  is  not  a  material 
variance,  nor  is  the  omission  to  add  the  abbreviated  word 
**Sec'y"  to  name  of  the  obligors;  it  is  not  of  substance. 
Thompson  v.  Thompson,  4  B.  M.  502. 

Signature  by  Another  Person.  The  signature  of  a  person 
made  by  another  in  his  presence  and  by  his  direction  is  valid. 
Middleton's  Admr.  v.  Hensley,  52  S.  W.  974,  21  R.  703. 

The  failure  of  the  county  judge  to  sign  the  record  of  one 
day's  business  does  not  invalidate  the  proceedings  in  the 
absence  of  anything  to  show  that  the  proceedings  of  subse- 
quent days  of  same  menth  were  not  signed.  The  signing  of 
one  day's  orders  is  sufiScient  to  make  valid  orders  of  preceding 
days  of  same  month.    Id. 

See,  also.  Com,  v.  Lewis,  30  S.  W.  438,  19-  R  170. 

It  is  not  material  whether  a  married  woman  signs  her 
deed  in  person.  If  she  authorizes  another  to  sign  her  name 
to  it,  and  he  does  so  in  her  presence,  she  subsequently  acknowl- 
edging the  act  to  be  hers,  in  the  manner  required  by  law,  it 
is  as  effectual  as  if  she  had  in  fact  signed  it.  Oodsey  v. 
Virginia  Iron,  Coal  &  Coke  Co.,  82  S.  W.  386,  26  R.  657. 

A  deed  to  which  the  name  of  B.  was  signed  **per  C,"  and 
the  names  of  C.  and  others  were  signed  as  witnesses,  and 
certified  by  the  clerk  as  proved  by  the  oath  of  C.  and  another 
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subeeribing  witnesB,  was  the  act  and  deed  of  B.,  it  being  pre- 
sumed that  C.  signed  B/s  name  in  his  presence  and  by  hii 
request.  Middlesborough  Waterworks  Co.  v.  Neal,  105  Ky.  5S6, 
49  a  W.  438,  20  E.  1403. 

In  an  action  against  a  bank  to  recover  a  deposit,  in  which 
plaintiff  by  reply  denied  that  a  check  for  the  amount  sued 
for,  which  defendant  had  paid,  was  signed  by  her,  or  by 
her  authority,  it  was  error  to  instruct  the  jury  that,  in  order 
to  find  for  defendiant,  it  must  believe  that  the  check  was  signed 
by  plaintiff,  but  the  court  should,  as  requested  by  defendant, 
have  instructed  the  jury  to  find  for  defendant  if  it  believed 
that  the  check  was  signed  by  plaintiff,  **or  by  another  for  her 
and  with  her  consent,  or  by  her  authority."  Phoenix  Nat 
Bank  v.  Taylor,  118  Ky.  61,  67  S.  W.  27,  23  R.  2307. 

The  signature  of  a  wife  attached  to  a  petition  for  street 
improvement,  by  her  husbcmd,  with  her  consent,  is  a  sufScient 
signing  on  her  part.    Biddle  v.  Lewis,  6  Ky.  Opin.  525. 

A  letter  of  attorney  authorizing  the  sale  of  lands,  sub- 
scribed with  the  name  of  the  party  by  another  at  her  request, 
is  not  void  under  the  statute.  Irvin  v.  Thorwpson,  4  Bibb, 
296. 

Signature  in  Blanlc.  Under  the  common-law  rule  in  Ken- 
tucky, one  signing  his  name  to  a  blank  note  and  delivering 
it  to  another  to  be  used  to  raise  money  is  responsible  for  what- 
ever sum  the  latter  inserts  in  the  body  of  the  note.  Hermann* s 
Exr.  V.  Gregory,  131  Ky.  819,  IIS  S.  W.  809. 

If  a  party  sign  a  blank  paper  on  which  a  note  is  to  be 
written  and  intrust  it  to  another,  the  latter  has  authority  to 
perfect  it,  and  he  will  be  bound  upon  such  note  in  the  hands 
of  an  innocent  party  although  the  party  intrusted  with  the 
paper  may  have  violated  the  agreement  or  exceeded  his 
implied  authority.  Jones  v.  Shelbyville  F.  L.  &  M.  Ins.  Co., 
1  Met.  60.    See  (1837)  Hall  v.  Bank  of  Com.,  5  Dana,  256. 

Signature  by  Mark.  It  is  provided  in  Civil  Code,  Sec 
732,  Subsec.  7,  that  in  construing  the  Code  **The  words  *  sig- 
nature,' 'subscription'  and  words  of  like  import,  include  a 
mark  by,  or  for,  a  person  who  can  not  write,  if  his  name  be 
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sabscribed  to  an  instniment  and  witnessed  by  a  person  who, 
near  thereto,  writes  his  own  name  as  a  witness." 

''A  cross  mark  for  a  name  or  signature  is  a  signature  or 
tsigning  by  law  unless  otherwise  provided  by  statute.  Maupin 
V.  BerUey,  3  R.  617,  2  Bladortone's  Commentaries,  305.  In 
Meazds  v.  Martin,  93  Ky.  50,  it  was  held  that  where  one 
signs  his  name  to  a  mortgage  by  making  his  mark,  it  is  a  good 
signature,  although  not  attested  by  a  witness.  In  Staples  v. 
Bedford  Bank,  96  Ky.  451,  it  was  held  that  one  who  signs  his 
name  to  a  note  as  surety  by  making  his  mark  is  bound  thereby, 
even  though  there  be  no  attesting  witness."  Pw^fc  v.  Jack- 
son, 154  Ky.  772,  159  S.  W.  600. 

A  verdict  returned  by  nine  jurors  is  valid,  although  one  of 
the  jurors  made  his  signature  by  making  his  mark,  and  his 
signature  was  not  witnessed.  Pugh  v.  Jackson,  154  Ky.  772, 
159  S.  W.  600. 

A  receipt  signed  by  a  married  woman  by  mark  and  not 
witnessed,  held  not  legally  signed  and  is  not  binding.  Mad- 
dox's  Ears.  v.  WUliams,  12  Ky.  Opin.  466. 

When  a  person  signs  his  name  to  a  note  by  making  his 
mark  he  is  bound  thereby,  although  there  is  no  attesting  wit- 
ness. ChadufdVs  Admr.  v.  Chadwell,  96  Ky.  643,  33  S.  W. 
1116,  17  R.  1207;  Hinkle  v.  Dodge,  7  R.  526. 

Attestation  by  a  witness  is  not  necessary  to  the  validity  of 
a  deed  signed  by  the  maker  with  his  mark.  Blair  v.  Camp- 
bell, 45  S.  W.  93,  19  R.  2012. 

The  certificate  of  acknowledgment  by  a  county  clerk  to 
a  deed  is  a  sufScient  compliance  with  a  requirement  of  attesta- 
tion by  witness  to  the  maker's  signature  by  mark.    Id. 

Where  a  paper  purporting  to  be  a  deed  was  never  acknowl- 
edged as  required  by  law  and  the  signature  was  by  mark, 
the  record  containing  no  proof  of  its  execution,  it  was  not 
sufficient  to  pass  title.  Abner  v.  Creech,  79  S.  W.  247,  25 
R.  1981. 

A  mark  by  or  for  a  surety  who  can  not  write  is  a  signature 
in  law,  although  not  witnessed  as  required  by  the  Code. 
Maupin  v.  Berkley,  3  R.  617.  See  Staples  v.  Deposit  Bank 
of  Bedford,  98  Ky.  451,  17  R,  1035. 
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Where  one  signs  his  name  to  a  mortgage  by  making  his 
mark  it  is  a  good  signature,  although  not  attested  by  a  wit- 
ness.   Meazels  v.  Martin,  93  Ky.  50,  13  R.  968. 

One  who  signs  his  name  to  a  note  as  surety  by  making  his 
mark  is  bound  thereby,  even  though  there  be  no  attesting 
witness.  See.  482,  Ky.  Stats.,  which  provides  that  no  person 
shall  be  bound  as  the  surety  of  another  by  the  act  of  an 
agent  unless  the  authority  of  the  agent  is  in  writing,  has  no 
application  to  such  a  case,  as  the  making  of  the  mark,  which 
constitutes  the  signature,  is  the  act  of  the  surety  himself  and 
not  of  an  agent.  Staples  v.  Bedford  L.  &  D.  Bank,  96  Ky. 
451,  33  S.  W.  40»,  17  R.  1085. 

If  the  mark  was  really  made  by  the  obligor  and  proven,  its 
validity  as  a  written  obligation  follows.  The  mere  presenta- 
tion of  a  note  with  a  mark  only  is  not  evidence  of  its  validity 
unless  attested  as  directed  by  Code,  See.  732.  A  note  attested 
as  required  by  the  Code  proves  itself  if  the  plea  of  non  esi 
factum  is  not  made;  but  where  that  plea  is  made  the  burden 
rests  on  the  obligee  to  prove  the  signature,  regardless  of  the 
manner  in  which  it  is  made.  Vanover  v.  Murpky,  12  R.  733. 
The  signature  of  one  who  can  not  write  does  not  consist  in 
the  words  of  his  name  and  the  word  **his''  written  above  and 
''mark'*  written  below  the  same,  but  in  the  cross  mark  made 
by  himself  between  these  words.  Sec.  482,  Ky.  Stats.,  in 
regard  to  the  signature  of  a  surety,  does  not  apply  to  a  surety 
who  himself  signs  a  note  by  making  his  mark.  Staples  v. 
Bedford  L,  &  D,  Bank,  98  Ky.  451,  33  S.  W.  403,  17  R.  1035. 

The  records  of  the  court  recited  that  a  guardian's  bond 
was  executed,  accepted,  and  approved  by  the  court.  The  bond 
showed  that  one  of  the  sureties  signed  by  making  his  mark. 
The  bond  was  attested  by  both  the  county  judge  and  the 
clerk.  Admissions  in  the  pleadings  showed  that  the  surety 
signed  and  executed  the  bond,  and  he  admitted  in  a  note 
signed  by  a  mark,  duly  attested  by  a  witness,  addressed  to 
the  county  judge,  in  reference  to  the  bond,  that  he  had  signed 
it.  Held,  that  the  signature  is  within  the  statute  making 
provisions  for  signatures  of  illiterate  persons.  Overfield  v. 
Overfield,  30  S.  W.  994,  17  R.  313. 
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Typewritten  or  Printed  Signatures.  Signatures  adopted 
by  persons  are  srufiScient  to  give  validity  to  instruments  even 
though  typewritten  or  printed.  Lamaster  v.  WUkerson,  143 
Ky.  226,  136  S.  W.  217. 

Suffieien<^  of  printed  signature,  within  statute  of  f raudsL 
See  note  on  this  subject  in  37  L.  R.  A.  (N.S.)  352. 

A  printed  signature  of  an  auctioneer,  appended  to  an 
advertisement  of  sale,  held  not  a  suflSeient  signature  to  bind 
the  purchaser.    Kaiser  v.  Jones,  157  Ky.  609,  163  S.  W.  741. 

Whether  the  posters  giving  notice  of  the  holding  of  an 
election  to  submit  a  bond  proposition  in  aid  of  the  building  of 
a  graded  common  school  building  were  printed  from  the  orig- 
inal manuscript  prepared  by  the  trustees,  or  whether  they 
authorized  the  printing  of  their  names  and  adopted  them 
as  their  signatures,  there  was  a  substantial  compliance  with 
the  statute,  which  requires  that  the  election  notices  be  signed 
'by  the  trustees.  Lamaster  v.  WUkerson,  143  Ky.  226,  136 
S.  W.  217. 

Position  of  Signature.  The  fact  that  a  married  woman 
signed  a  note  on  the  second  line  was  not  suflSeient  to  put  the 
payee  on  notice  that  she  signed  it  as  surety  and  not  as  prin- 
cipal.   Deering  &  Co.  v.  Veal,  76  S.  W.  886,  25  R.  1809. 

The  mere  position  of  a  signature  to  a  note  does  not  indicate 
that  it  was  signed  as  surety.  There  is  no  presumption  indulged 
from  the  position  of  names  to  a  promissory  note  as  to  their 
mutual  relation.  That  is  a  question  of  fact.  If  one  is  sued 
upon  a  note  the  fact  that  he  is  surety  must  be  shown  by 
plea.    Scoii  v.  Bales,  96  S.  W.  528,  29  R.  776. 

Ratification  of  Signature  or  Instrument.  A  summons 
signed  in  the  name  of  the  clerk,  by  one  not  in  fact  a  deputy, 
is  good  where,  before  its  delivery  to  the  sheriff,  the  clerk 
appeared  and  sent  out  the  same  as  his  own  act.  L.  (&  N,  B. 
Co.  V.  Banks,  38  S.  W.  627,  17  R.  1065. 

Signature  of  Corporation.  The  signature  of  a  corporation 
to  a  note  was  followed  by  the  word  **by,"  and  then  followed 
the  name  of  the  president,  followed  by  the  word  ** president," 
and  the  names  of  the  directors  followed  by  the  word  **direc?- 
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tors."  The  note  reads,  **We  promise  to  pay,"  etc.  Held, 
that  the  note  shows  on  its  face  that  it  is  the  obligation  of  the 
corporation  alone.    Bailey  v.  Thomas,  10  R.  543. 

Signature  of  Surety.  One  who  signs  his  name  to  a  note 
as  surety  by  making  his  mark  is  bound  thereby,  even  though 
there  be  no  attesting  witness.  Staples  v.  Bedford  Loan  <& 
Deposit  Bank,  96  Ky.  4S1,  33  S.  W.  403,  17  R.  1036. 

Under  Sfec.  20,  Chap.  22,  Gen.  Stats.,  providing  that  ''no 
person  shall  be  bound  as  the  surety  of  another  by  the  act  of 
an  agent  unless  the  authority  of  the  agent  is  in  writing,*' 
one  whose  name  was  subscribed  to  a  note  as  surety  in  his 
immediate  presence  and  by  his  express  direction,  but  without 
written  authority,  by  his  wife,  who  was  in  the  habit  of  signing 
his  name  for  him  and  doing  all  his  writing  for  him,  was  not 
liable  thereon.    Bramel  v.  Byron,  43  S.  W.  6&5,  19  R.  1440. 

.One  can  not  be  bound  as  surety  by  the  signing  of  his  name 
by  another  upon  parol  authority.  Bogard  v.  Johnstone,  53 
S.  W.  651,  21  R.  965. 

The  fact  that  a  surety  is  present  and  assents  to  the  signing 
of  his  name  by  another  does  not  bind  him  in  the  absence  of 
written  authority.  Dickson  v.  Luman,  93  Ky.  614,  14  R.  884, 
13  R.  734. 

Under  Sec.  732,  Subsec.  7,  Civil  Code,  providing  that  the 
word  ** signature*'  shall  include  a  mark  by  or  for  a  person  who 
can  not  write,  if  attested  by  a  witness,  one  who  signs  his  name 
as  surety  to  a  bond  required  by  the  Code  by  making  his  mark, 
properly  attested,  is  bound  thereby.  Terry  v.  Johnson,  109  Ky. 
589,  60  S.  W.  300,  22  R.  1210. 

Subscribing  one's  name  under  word  ** surety"  in  written  con- 
tract as  satisfying  statute  of  frauds.  See  note  on  this  subject 
in  23  L.  R.  A.  (N.S.)  1197. 

In  an  action  on  a  note,  a  plea  that  defendant's  intestate  did 
not  sign  the  note,  nor  authorize  any  one  **in  writing"  to  do  so 
for  him,  without  alleging  that  the  signature  purported  to  be  that 
of  a  surety,  presents  no  defense,  since  it  does  not  negative  parol 
authority.    Garrett's  Admr,  v.  Ashcraft,  39  S.  W.  51,  19  R.  38. 

Signature  of  State  Officers — Judicial  Notice  of.  The 
Court  of  Appeals  takes  judicial  notice  of  the  ofiScial  signature 
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of  any  ofiScer  of  the  State,  and  is  presumed  to  know  who  is"  the 
chief  executive.    Powers  v.  Com.,  61  S.  W.  735,  22  R.  1807. 

Signature  by  Procuration.  ** A  signature  by  'procuration' 
operates  as  notice  that  the  agent  has  but  a  limited  authority  to 
sign,  and  the  principal  is  bound  only  in  ease  the  agent  in  so 
signing  acted  within  the  actual  limits  of  his  authority.''  Nego- 
tiable Inst.  Law,  Ky.  Stats.  (1915),  Sec.  37206,  Subsee.  21. 

Signature  under  Negotiable  Instruments  Law.  ''The  sig- 
nature of  any  party  may  be  made  by  an  agent  duly  authorized 
in  writing."  Negotiable  Inst.  Law,  Ky.  Stats.  (1915),  Sec. 
37206,  Subsee.  19. 

** Where  an  instrument  containing  the  words,  **I  promise  to 
pay,"  is  signed  by  two  or  more  persons,  they  are  deemed  to  be 
jointly  and  severally  liable  thereon."  Negotiable  Inst.  Law, 
Ky.  Stats.  (1915),  See.  37206,  Subsee.  17. 

*'No  person  is  liable  on  the  instrument  whose  signature  does 
not  appear  thereon,  except  as  herein  otherwise  expressly  pro- 
vided. But  one  who  signs  in  a  trade  or  assumed  name  will  be 
liable  to  the  same  extent  as  if  he  had  signed  in  his  own  name." 
Negotiable  Inst.  Law,  Ky.  Stats.  (1915),  Sec.  37206,  Subsee.  18. 

Where  a  signature  is  forged  or  made  without  the  authority 
of  the  person  whose  signature  it  purports  to  be,  it  is  wholly 
inoperative;  and  no  right  to  retain  the  instrument,  or  to  give 
a  discharge  therefor,  or  to  enforce  payment  thereof  against  any 
party  thereto,  can  be  acquired  through  or  under  such  signature, 
unless  the  party  against  whom  it  is  sought  to  enforce  such  right 
is  precluded  from  setting  up  the  forgery  or  want  of  authority." 
Negotiable  Inst.  Law,  Ky.  Stats.  (1915),  Sec.  37206,  Subsee.  23. 

**  Where  the  instrument  contains,  or  a  person  adds  to  his 
signature,  words  indicating  that  he  signs  for  or  on  behalf  of 
the  principal,  or  in  a  representative  capacity,  he  is  not  liable 
on  the  instrument  if  he  was  duly  authorized;  but  the  mere 
addition  of  words  describing  him  as  an  agent,  or  as  filling  a 
representative  character  without  disclosing  his  principal,  does 
not  exempt  him  from  personal  liability."  Negotiable  Inst.  Law, 
Ky.  Statfl.  (1915),  See.  37206,  Subsee.  20. 
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**A  signature  by  'procuration'  operates  as  notice  that  the 
agent  has  but  a  limited  authority  to  sign,  and  the  principal  is 
bound  only  in  case  the  agent  in  so  signing  acted  within  the 
actual  limits  of  his  authority."  Negotiable  Inst.  Law,  Ey. 
Stats.  (1915),  Sec.  37206,  Subsec.  21. 

**The  endorsement  must  be  written  on  the  instrument  or  upon 
a  paper  attached  thereto.  The  signature  of  the  endorser,  with* 
out  additional  words,  is  a  sufBcient  endorsement."  Negotiable 
Inst  Law,  Ky.  Stats.  (1915),  Sec.  37206,  Subsec.  31. 

Signature  to  Will.  The  statute  requiring  that  the  signature 
of  the  testator  to  his  will  shall  be  placed  at  the  end  or  close 
thereof  is  complied  with  although  it  precedes  the  date.  Flood 
V.  Praffoff,  79  Ky.  607,  3  R.  372. 

Signature  of  will  held  to  comply  with  statute  though  it  was 
written  on  the  margin  of  the  paper,  and  running  from  near  the 
bottom  toward  the  top  of  the  paper.  Chraham  v.  Edwards,  162 
Ky.  771,  173  S.  W.  127. 

It  is  not  essential  to  the  validity  of  a  will,  and  never  was 
in  this  State,  that  the  testator  should  personally  have  signed 
it.  It  is  enough  if  he  authorizes  another  to  sign  his  name  and 
that  it  is  done  in  his  presence.  Oarnett  v.  Faston,  122  Ky.  195, 
91  S.  W.  668,  28  R.  1119. 

A  will  is  not  subscribed  by  the  witness  in  the  presence  of 
the  testator  where  the  subscription  occurs  in  a  separate  room, 
out  of  the  sight  of  the  testator;  the  doctrine  of  constructive 
presence  can  not  be  extended  to  such  case.  McKee  v.  McKee^s 
Exr.,  155  Ky.  742,  160  S.  W.  261. 

A  will  must  be  subscribed  by  the  testator  at  the  close  of  the 
writing  and  is  invalid  where  a  vacant  page  of  paper  or  more 
is  left  above  subscription,  but  a  will  signed  at  the  close  but 
in  which  a  blank  page  or  a  part  thereof  is  left  in  the  middle  of 
the  instrument  is  prima  facie  valid.  Higgins  v.  Powell,  8  Ky. 
Opin.  768. 

Under  Ky.  Stats.,  Sec.  4826,  providing  that  no  will  diall  be 
valid  unless  in  writing,  with  the  name  of  the  testator  subscribed 
thereto,  and  Sec.  468,  providing  that  no  writing  required  by 
law  to  be  signed  shall  be  deemed  signed  unless  the  signature 
be  subscribed  at  the  end  of  such  writing,  a  will  was  sufficiently 
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strbscribedy  although  the  signatures  of  the  attesting  witnesses 
were  separated  by  a  small  space  from  the  signature  of  the 
testatrix,  where  such  space  was  taken  up  by  the  written  words, 
** Signature,'*  ** Witnesses  sign  here,''  and  **Sign  here" — such 
words  clearly  explaining  on  the  face  of  the  paper  why  the  wit- 
nesses signed  as  they  did.  Ward  v.  Putnam,  119  Ky.  889,  85 
S.  W.  179,  27  R.  367. 

Subscription  and  attestation  are  both  required.  Subscribing 
is  for  identification ;  attesting,  more.  Stuift  v.  WUey,  1  B.  Mon. 
117. 

The  names  of  the  attesting  witnesses  must  be  written  at  the 
foot  or  end  of  the  instrument.    Soward  v.  Soward,  1  Duvall,  132. 

An  attestation  in  the  same  room  with  the  testatrix,  taken  to 
be  in  her  presence.    Alsey  v.  Howard's  Will,  5  T.  B.  Mon.  202. 

The  signature  is  an  essential  requisite  to  the  validity  of  a 
will,  and  it  must  be  complete  by  signature  when  attested.  Chis- 
holm  V.  Ben,  7  B.  M.  409. 

If  a  testator  wrote  his  name  in  the  body  of  the  will,  or  if 
it  was  written  by  another  and  he  acknowledged  it,  not  intending 
to  sign  at  the  foot,  it  was  sufiScient.  Sarah  Mile's  will,  4  Dana, 
2;  Allen  v.  Everett,  12  B.  M.  378. 

It  is  not  necessary  that  the  name  of  the  testator  should  be 
subscribed  in  the  presence  of  the  witnesses ;  an  acknowledgment 
by  him,  and  the  subscription  of  the  witness  in  presence  of  the 
testator,  is  suflScient.  Cochrwn's  Will,  3  Bibb,  494;  Shanks  v. 
Christopher,  3  Mar.  146;  Denton  v.  Franklin,  9  B.  M.  29; 
Upchurch  v.  Vpchurch,  16  B.  M.  112. 

Signature  to  Local  Option  Petition.  A  legal  voter  may 
sign  his  name  to  a  local  option  petition,  under  Sec.  2554  of  the 
Ky.  Stats.,  either  in  person  or  by  his  authorized  agent;  and 
the  authority  to  sign  for  him  need  not  be  in  writing.  McAtUiffe 
V.  Helm,  157  Ky.  626,  163  S.  W.  1091. 

Bill  of  Exceptions.  Where  the  bill  of  exceptions,  including 
the  evidence  heard  on  the  trial,  is  filed  in  proper  time  in  the 
Circuit  Court,  approved  and  signed  by  the  judge  thereof  and 
made  a  part  of  the  record,  it  is  not  necessary  that  such  judge 
should  again  attach  his  official  signature  to  the  bill  of  exceptions 
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after  it  is  included  in  a  duly  certified  typewritten  transcript  of 
the  record  made  by  the  circuit  clerk  for  the  Court  of  Appeals. 
Lee  V.  Com.,  155  Ky.  62,  159  S.  W.  648. 

The  signing  by  the  judge  at  the  foot  of  the  biU  is  in  sub- 
stance certifying  that  it  contains  all  the  evidence,  or  that  the 
bill  is  true,  whichever  it  may  be  proper  for  him  to  certify,  as 
provided  by  Sec.  339  of  the  Code.  Oarratt  v.  Bailiff,  83  Ky. 
384,  7  R.  463.    See  notes  for  collection  of  cases,  7  R.  467. 

An  xmsigned  bill  of  exceptions  is  of  no  force  or  effect,  and 
can  not  be  considered  by  the  Court  of  Appeals.  Dedman  v. 
Scarce,  8  Ky.  Opin.  393. 

Signature  to  Verdict.  The  requirement  of  the  Code  that 
the  verdict  of  the  jury  shall  be  signed  by  the  foreman  is  direc- 
tory.   Berry  v,\Pusey,  80  Ky.  166,  3  R.  656. 

Under  Subsec.  19  of  Sec.  37206  of  the  Ky.  Stats.,  the  signa- 
ture of  a  party  to  a  negotiable  note  can  not  be  made  by  an 
agent  unless  the  agent  has  been  duly  authorized  in  writing  to 
make  the  signature.  Finley  v.  Smith,  165  Ky.  445,  177  S,  W. 
262. 

Many  of  the  paragraphs  under  this  title  are  taken,  by  per- 
mission, from  Digest  Kentucky  Reports  (Morton  &  Co.). 

SIGN   AND   ENDORSE    NOTES   AT   THE    BANK.— The 

expression  in  the  power,  ''sign  and  indorse  notes  at  the  bank," 
referred  not  to  the  place  where  the  agent  should  do  the  act, 
but  'Confined  his  power  to  the  signing  and  endorsing  of  notes 
made  payable  at  and  due  to  the  bank.  Morrison  v.  Taylor,  6 
Mon.  87. 

SIGN  OVER.-— An  instrument  providing  that  certain  parties 
**8ign  over  all  interest  and  claim  of  possession  we  have  on  Brush 
Creek  for  $25,"  is  of  too  vague,  indefinite,  and  uncertain  char- 
acter to  convey  land.  Caddell  v.  Eagle  Coal  Co.,  144  Ky.  396, 
138  S.  W.  304. 

SIGN  THE  NOTE  FOR  SECURITY.— A  resolution  simply 
recited  that  the  board  of  directors  of  the  White  City  Co.  will 
**sign  the  note  for  security  of  the  money,"  without  in  any 
manner  indicating  whether  they  would  sign  the  note  as  makers. 
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drawers,  acceptors,  sureties  or  endorsers,  and  that  the  directors 
will  pledge  the  receipts  of  the  White  City  Co.  to  liquidate  the 
notes,  and  the  notes  recite  that  the  signers  have  pledged  the 
receipts  of  the  White  City  Co.  as  security  for  their  payment. 
Beading  both  of  the  papers  together,  they  merely  provide  that 
the  directors  will  sign  the  notes  as  security  for  the  money  ad- 
vanced and  pledge  for  their  payment  the  receipts  of  the  White 
City  Co.,  and  these  conditions  do  not  have  the  effect  of  showing 
that  when  the  directors  signed  the  notes  as  endorsers  they 
intended  to  become  liable  as  sureties.  First  National  Bcmk  of 
Lo^isvUle  V.  Bickel,  154  Ky.  11,  156  S.  W.  856. 

SIGNALS.— See,  also,  WARNma. 

An  instmiction  which  required  a  railroad  company  '*to  give 
notice  of  the  approach  of  said  engine  and  train  to  the  crossing, 
.  .  .  by  blowing  the  whistle  or  by  ringing  the  bell,"  did 
not  state  the  railroad  company's  duty  as  laid  down  in  Sec.  786, 
Ky.  Stats.  NashvUle,  C.  &  St.  L.  By.  Co.  v.  Eiggim,  92  S.  W. 
549,  29  R.  89. 

Failure  to  give  the  signals  required  by  Sec.  786,  Ky.  Stats., 
is  not  gross  negligence  per  se.  Schmid's  Admr.  v.  L.  <fe  N.  B. 
Co.,  155  Ky.  237,  159  S.  W.  786. 

Act  to  amend  Ky.  Stats.,  Sees.  786,  793,  relating  to  signals 
for  crossings.    Acts  1910,  Chap.  52. 

There  is  nothing  in  the  language  of  Sec.  786  of  the  Ky.  Stats., 
from  which  it  might  be  inferred  that  its  requirements  were 
intended  only  for  the  protection  of  human  beings;  it  is  suf- 
ficiently broad  to  hold  the  company  negligent  for  a  failure  to 
observe  its  provisions  whether  men  or  stock  man  may  be  killed 
or  injured  at  a  grade  crossing  if  its  provisions  are  violated. 
Campbell  v.  Mobile  &  Ohio  B,  Co.,  154  Ky.  582,  157  S.  W.  931. 

Under  the  statute  requiring  all  trains  to  give  the  statutory 
signals  of  their  approach  to  a  grade  crossing,  the  failure  to 
give  such  signal  is  actionable  negligence,  for  which  one  injured 
in  consequence  thereof  may  recover.  Conwcey  v.  L.  &  N.  B. 
Co.  135  Ky.  229,  119  S.  W.  206,  122  S.  W.  136. 

While  travelers  on  a  public  highway  crossing  a  railroad  may 
rely  for  protection  on  the  statutory  signals  required  to  be  given 
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by  trains,  failure  to  give  the  signals  does  not  relieve  the  travelers 
from  the  duty  of  exercising  ordinary  care  for  their  own  safety. 
Conway  V.  L.  &  N.  B.  Co.,  135  Ky.  229,  119  S.  W.  206,  122 
S.  W.  136. 

Railroad  crossing  signals  are  given  for  the  benefit  of  the  users 
of  the  crossing,  and  not  for  the  benefit  of  persons  on  the  train 
or  elsewhere  than  at  the  crossing.  Cincinnati,  N,  0.  &  T.  P. 
By,  Co.  V.  Harrod'8  Admr.,  132  Ky.  445,  115  S.  W.  699 

If  a  railroad  crossing  is  unusually  dangerous  the  company 
must  use  some  effective  means  ojt^ier  than  statutory  signals  to 
warn  travelers — the  law  does  not,  however,  require  absolutely 
effective  means.  Southern  By.  in  Ky,  v.  Thacker's  Admr..  156 
Ky.  483,  161  S.  W.  236. 

Under  Ky.  Stats.,  Sec.  786,  requiring  that  persons  operating 
railroad  engines  shall  ring  the  bell  or  sound  the  whistle  continu- 
ously or  alternately  for  fifty  rods  before  reaching  highway  cross- 
ings, the  company  may  either  ring  the  bell  continuously  or  blow 
the  whistle  continuously  for  such  distance,  and  no  liability  can 
attach  to  it  therefor,  when  the  persons  in  charge  of  the  train 
do  not  discover,  and  are  under  no  duty  to  discover,  that  any 
person  or  animal  is  put  in  peril  by  reason  of  the  noise  made 
by  such  ringing  or  whistling.  L.  &  N.  B.  Co.  v.  MoCwndless, 
123  Ky.  121,  93  S.  W.  1041,  29  R.  563. 

If  a  traveler  at  a  railroad  crossing  is  struck  by  a  train  and 
injured  by  reason  of  the  failure  of  those  in  charge  of  the  train 
to  give  the  signals  required  by  Ky.  Stats.,  Sec.  786,  such  failure 
is  negligence,  for  which  a  recovery  may  be  had.  L.  &  N.  B.  Co. 
V.  JosMin,  110  S.  W.  382,  33  R.  513. 

In  signaling  the  movement  of  a  train  it  was  not  necessary 
to  ring  the  bell  of  the  locomotive  continually.  If  the  ringing 
of  the  bell  upon  starting  was  suflScient  **  under  usual  existing 
circumstances"  to  give  passers-by  reasonable  warning  of  the 
train's  approach,  nothing  more  was  required.  Illinois  Cent.  B. 
Co.  V.  Dick,  91  Ky.  434,  12  R.  772,  11  R.  861. 

A  signal  of  a  train's  approach  ordinarily  suflScient  to  give 
notice  to  persons  exercising  ordinary  care  for  their  own  safety, 
and  in  possession  of  their  ordinary  faculties,  is  reasonable.    L. 
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&  N.  R.  Co,  V.  McNary's  Admr.,  128  Ky.  408,  108  S.  W.  898, 
32  R.  1266,  17  L.  R.  A.  (N.S.)  224,  129  Am.  St.  Rep.  308. 

If  the  employes  of  the  railroad  company  in  fact  see  the 
danger  in  which  the  traveler  is  placed,  then  they  should,  if 
necessary  in  the  exercise  of  ordinary  care,  cease  blowing  the 
whistle  as  a  signal  for  the  crossing,  and  resort  to  the  bell,  as 
the  statute  provides  either  mode  of  giving  a  warning  for  the 
crossing.  Millers  Creek  R,  Co,  v.  Bl&vins,  159  Ky.  599,  167 
S.  W.  886,  and  cases  cited. 

An  instruction  that  it  was  the  duty  of  the  company  on 
approaching  the  crossing  '*to  sound  its  whistle  or  ring  its  bell, 
or  give  other  loud  signal,'*  must  have  been  understood  by  the 
jury  as  meaning  such  a  signal  as  would  have  enabled  a  traveler 
on  the  highway  by  the  exercise  of  ordinary  care  and  prudence 
to  understand  that  a  train  was  approaching.  L.  &  N.  R,  Co, 
V.  Bramtan,  13  R.  334. 

The  failure  to  define  the  word  ** customary"  in  an  instruc- 
tion with  reference  to  the  giving  of  signals,  does  not  render  it 
faulty  where  the  meaning  was  explained  to  the  jury,  and  the 
extent  to  which  the  signal  should  be  given.  L.  cfc  N,  B.  Co.  v. 
Engleman's  Admx,,  146  Ky.  19,  141  S.  W.  374. 

The  court  properly  refused  an  instruction  relieving  the  de- 
fendant if  it  gave  the  ** proper  and  usual  signals.*'  The  jury 
ought  to  have  been  told  what  was  a  proper  signal.  N.  N.  & 
M,  V.  R,  Co.  V.  Steimrt,  16  R.  351. 

The  statute  requiring  that  the  engine  bell  shall  be  rung  or 
whistle  sounded  at  country  crossings  as  notice  to  travelers  on 
the  highway  is  imperative,  and  the  failure  to  comply  with  it  is 
negligence  on  the  part  of  the  company,  notwithstanding  it  may 
have  adopted  other  means  and  methods  of  warning  less  effective 
than  gates  or  flagmen.  C,  N.  O.  cfe  T.  P.  Ry,  Co,  v.  Champ,  lOi 
S.  W.  988,  31  R.  1054. 

It  is  not  negligence  on  the  part  of  a  railway  company  for  a 
hand  car  not  to  give  a  signal  when  approaching  a  crossing. 
L.  iSk  N.  R.  Co.  V.  Howertm,  115  Ky.  89,  72  S.  W.  760,  24  R. 
1905. 

An  instruction  which  authorizes  the  jury  to  find  for  the 
plaintiff  in  an  action  for  damages  for  personal  injury  if  they 
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believe  that  the  defendant  failed  to  give  reasonable  and  timely 
warnings  of  its  approach,  by  ringing  its  bell  or  sounding  its 
whistle,  or  by  ** other  suitable  signals,'*  is  not  prejudicial  to 
defendant,  but  rather  beneficial  to  it.  L.  dt  N.  B.  Co.  v.  Penrod, 
66  S.  W.  1013,  1042,  24  R.  50. 

In  an  action  for  the  death  of  a  person  struck  by  an  electric 
car  at  a  private  crossing,  it  was  not  error  in  the  instructions 
to  require  reasonable  as  distinguished  from  customary  signals 
to  be  given.  Central  Ky,  Traction  Co,  v.  Class'  Admr.,  144  Ky. 
279,  137  S.  W.  1054. 

Cars  may  be  run  over  private  crossings  at  any  speed  and  that 
notice  of  their  approach  to  such  crossings  is  not  required  unless 
it  has  been  customary  to  give  such  signals,  and  persons  usini? 
the  crossings  are  accustomed  to  rely  on  them.  But  when  signals 
are  given  they  should  be  given  reasonably.  A  signal  that  is  not 
reasonable  would  be  useless.  A  signal  could  serve  no  good  pur- 
pose unless  it  was  given  in  time  to  warn  the  person  approaching 
the  crossing  of  his  danger.  Cm,  Ky.  Traction  Co.  v.  Class* 
Admr.,  144  Ky.  283,  137  S.  W.  1054. 

SIGNED.— The  word  ''signed"  in  Sec.  115,  Code,  means 
that  the  name  of  the  party  or  his  attorney  must  be  signed  at 
the  end  of  the  pleading.  Writing  the  name  on  the  back  is  not 
suflScient.  But  where  a  pleading  not  signed  is  objected  to,  and 
the  objection  overruled,  the  court  should  not  afterward  render 
judgment  against  the  pleader  without  giving  him  an  opportunity 
to  correct  the  omission.  Ashbraok  v.  Roberts,  82  Ky.  298,  6 
R.  317. 

An  instruction  telling  the  jury  that  they  should  find  the 
paper  to  be  the  will  unless  they  believed  that  when  it  was 
''signed"  by  the  testator  he  was  of  unsound  mind  or  under 
undue  influence,  was  not  prejudicial  in  this  case ;  but  it  is  better 
practice  to  use  the  word  "executed"  in  place  of  the  word 
"signed."  Oemert  v.  Straeffer's  Exr.,  162  Ky.  605,  172  S.  W. 
1044. 

The  signing  by  the  judge  of  the  minutes  of  the  last  day  of 
the  term,  and  leaving  them  for  the  clerk  after  adjournment 
and  in  vacation  to  write  up  at  length,  inserting  what  he  chooses. 
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constitutes  him  pro  tanto  a  judicial  officer.  Such  attempt  to 
give  the  minute-book  the  force  of  a  record  should  not  be  toler- 
ated.   Johnson  v.  Com.,  80  Ky.  377,  4  R.  210. 

The  statement  in  the  order  for  the  election  that  ''the  petition 
had  been  signed"  was  equivalent  to  a  statement  that  the  appli- 
cation was  by  ''written  petition."  NaU  v.  Tinsley,  107  Ky.  441, 
54  S.  W.  187,  21  R.  1167. 

The  fact  that  the  certificate  of  the  officers  required  by  statute 
to  be  made  on  the  stub  book  was  not  signed  by  all  of  the  officers 
does  not  authorize  the  rejection  of  the  vote  of  the  precinct, 
where  there  were  duplicate  certificates  duly  made  out  and  signed 
by  all  of  the  election  officers.  Anderson  v.  Likens,  104  Ky.  699, 
47  S.  W.  867,  20  R.  1001. 

SIGNED,  SEALED  AND  DELIVERED.— An  order  reciting 
that  a  bill  of  exceptions  was  "signed,  sealed,  and  delivered  as 
the  manner  is,"  did  not  file  the  bill,  and  it  can  not  be  treated 
as  part  of  the  record.    Ky.  Lodge  No,  39  v.  White,  5  R.  766. 

SIGNING. — ^Where  one  signs  his  name  to  a  mortgage  by 
making  his  mark  it  is  a  good  signature,  although  not  attested 
by  a  witness,  and  upon  a  plea  of  non  est  factum  the  certificate 
of  acknowledgment  is  sufficient  evidence.  Meazels  v.  Martin, 
93  Ky.  50,  13  R.  958.    See,  also.  Signature. 

The  simple  acknowledgment  of  a  deed  without  signing  passes 
nothing.    Janny  v.  DUls,  3  Ky.  Opin.  492. 

SIGNALS  AT  PRIVATE  CROSSINGS.— In  L.  <&  N.  B.  Co. 

V.  Englema^'s  Admr.,  135  Ky.  515,  we  said  of  the  duty  of  rail- 
road companies  with  respect  to  private  crossings:  "The  rail- 
road company  may  run  its  trains  at  such  speed  as  it  pleases 
over  private  crossings  and  that  it  is  not  required  to  give  notice 
of  the  approach  of  the  trains  to  such  crossings,  unless  it  has 
been  customary  for  the  signals  to  be  given  and  they  were  relied 
on  by  persons  using  the  crossing.  Johnson  v.  L.  &  N.  B.  Co,, 
91  Ky.  651;  Lou,,  etc.  By,  Co,  v.  Survant,  96  Ky.  197;  Davis 
V.  C,  dk  0.  By,,  116  Ky.  114.  On  the  other  hand  it  has  been 
held  that  where  it  has  been  customary  for  signals  to  be  given 
for  the  approach  of  trains  to  a  private  crossing,  and  these  were 
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relied  on  by  persons  using  the  crossing,  and  a  traveler  on  the 
crossing  was  struck  by  reason  of  the  failure  to  give  the  statutory 
signals,  a  recovery  may  be  had."  L,  &  N.  R.  Co.  v.  Bodine,  109 
Ky.  509;  Early's  Admr.  v.  Lou,,  etc,  Ry.  Co,,  115  Ky.  13;  C.  cfe 
0.  Ry,  Co.  v.  Young's  Admr,,  146  Ky.  317,  142  S.  W.  709. 

SIGNAL  OF  DANCER.— A  railroad  trac^  is  a  signal  of 
danger,  and  those  who  trespass  upon  it  take  the  risk,  unless 
it  is  at  a  point  where  lookout  duty  is  imposed.  This  must  be 
especially  true  in  a  much-used  yard  of  a  railroad  company, 
where  from  the  necessity  of  the  business  the  engine  and  cars 
must  be  constantly  moved  about.  L.  cfe  N.  R,  Co.  v.  Bay's  Admr., 
142  Ky.  400,  134  S.  W.  450,  34  L.  R.  A.  (N.S.)  678. 

SIGNALS  AND  WARNINGS.— In  an  action  for  damages  for 
the  killing  of  a  person  by  a  train  at  a  public  crossing,  an 
instruction  which  required  those  in  charge  of  the  train  to  give 
such  signals  of  the  train's  approach  as  were  reasonably  necessary 
to  warn  persons  thereof,  was  not  misleading  in  using  the  two 
words  ''signals  and  warnings,"  any  signal  being  a  warning. 
L,  &  N.  R,  Co,  v.  Price,  76  S.  W.  836,  25  R.  1033. 

SILENCE. — See,  also.  Acquiescence;  Estoppel. 

A  man's  not  denying  an  assertion  made  in  his  presence  to 
his  prejudice  shall  not  be  taken  as  evidence  of  its  truth  if  the 
circumstances  under  which  it  was  made  furnish  reasonable  mo- 
tives for  his  silence  if  it  was  false.  Rochester  v.  Anderson,  Litt. 
Sel.  Cas.  144. 

Where  there  is  no  attempt  at  the  authentication  of  a  copy 
of  a  public  record,  or  the  attempted  authentication  is  by  a  per- 
son not  authorized  to  make  it,  the  supposed  copy  is  not  evidence 
for  any  purpose,  and,  although  admitted,  proves  nothing,  and 
must  be  disregarded  wherever  called  in  question  by  persons  not 
svi  juris  at  the  trial.  As  to  all  others,  their  silence  may  be 
taken  to  be  a  tacit  admission  that  the  alleged  copy  is  in  fact  a 
copy.    Barret  v.  Oodshaw,  12  Bush,  597. 

Where  a  board  consists  of  eight  members  and  all  are  present, 
if  four  vote  in  favor  of  a  measure  and  three  against  it,  and  the 
other  being  present  fails  to  vote,  his  silence  is  acquiescence  rather 
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than  oppositon.  His  refusal  to  vote  is,  in  effect,  a  declaration 
that  he  concurs  with  the  majority.  Bay  v.  Armstrong,  140  Ky. 
800,  131  S.  W.  1039. 

The  omission  of  those  things  which  are  silently  expressed  is 
of  no  consequen<ce.  The  accidental  omission  in  the  petition  on  a 
note  of  the  word  ** defendants,"  the  subject  of  the  verb 
** agreed,"  is  not  material.  Warfield  v.  Gardner,  79  Ky.  583, 
3  R.  423. 

Some  provision  should  have  been  made  in  the  Workmen's 
Compensation  Act  whereby  the  employe  signifies  his  acceptance 
of  the  Act  by  some  affirmative  act  on  his  part.  Silence  on  this 
subject  should  not  be  construed  into  acceptance.  Kentucky 
Staie  Journal  Co.  v.  Workmen's  Compensation  Board,  162  Ky. 
387. 

When  silence  means  consent.    See  Consent. 

SILENT  PARTNER- — See  Partners;  Partnership. 

SILENTLY  EXPRESSED.— The  omission  of  those  things 
which  are  silently  expressed  is  of  no  consequence.  The  acci- 
dental omission  in  the  petition  on  a  note  of  the  word  "defend- 
ants/* the  subject  of  the  verb  "agreed/*  is  not  material.  War- 
field  V.  Gardner,  79  Ky.  583,  3  R.  423. 

SIMILAR. — Similar  means  "exactly  corresponding,  resembl- 
ing in  all  respects;  precisely  like;  nearly  corresponding;  re- 
sembling in  many  respects;  somewhat  like;  having  a  general 
likeness;  homogeneous;  uniform.'*  Com,  v.  Nance,  158  Ky.  444, 
165  S.  W.  423,  quoting  from  36  Cyc.  457. 

Within  the  meaning  of  the  term  as  used  in  Sec.  1972,  Ky. 
Stats.,  an  ordinary  pool  table  is  "similar"  to  a  pigeon-hole 
table,  it  being  the  purpose  of  the  Legislature  to  embrace  within 
the  act  any  table  resembling  in  its  general  characteristics  a 
pigeon-hole  table,  and  upon  which  is  played  a  game  alike  in  a 
general  way  the  game  played  upon  the  pigeon-hole  table.  Com. 
V.  Nance,  158  Ky.  444,  165  S.  W.  423. 

SIMILAR    CIRCUMSTANCES   AND    CONDITIONS.— See 

SxTBSTANTIAIaLT    SnOLAR. 
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SIMILAR  PROPERTY.— Gen.  State.,  Chap.  13,  Sec.  5  (Ky. 
State.,  Sec.  324),  which  provides  that  it  shall  be  competent  for 
the  Circuit  Court  of  the  county  in  which  real  estate  is  held 
for  schools  and  colleges,  under  gifte,  to  adjudge  a  sale  of  the 
same  for  the  purposes  of  reinvestment  in  **  similar  property  in 
the  same  county,"  applies  to  cases  where  the  donation  is  for 
the  benefit  of  that  particular  locality  only,  and  a  donation  for  a 
college  for  the  education  of  men  for  the  Christian  ministry  was 
not  contemplated,  and  it  was  competent  for  the  court  to  adjudge 
a  sale  for  the  purpose  of  reinvestment  in  similar  property  out- 
side of  such  county.    Hill  v.  McOarvey,  14  R.  101. 

SIMILITER. — In  like  manner.  A  term'  used  to  designate 
the  joinder  of  issue,  by  the  parties  to  a  suit.  Cochran's  Law 
Lexicon. 

A  similiter  is  no  response  to  a  plea  of  the  statute  concluding 
with  a  verification.    Morris  v.  Barkley,  1  Litt.  66. 

SIMPLE  ACQUIESCENCE.— *'We  think  the  better  doctrine 
is,  that  simple  acquiescence  on  the  part  of  a  railroad  company 
in  the  use  of  ite  track  in  this  way  does  not  confer  authority  or 
right,  nor  amount  to  license  so  to  use.''  BrovM's  Admr.  v.  L.  dk 
N.  B.  Co,,  97  Ky.  236,  30  S.  W.  639,  17  K.  145;  L.  &  N,  B.  Co. 
V.  Haganiy  141  Ky.  22.  See,  also,  Right  op  Way,  Tbbspassers; 
in  this  book. 

SIMPLE  TOOL  DOCTRINE.— Where  an  employe  of  mature 
years  and  ordinary  intelligence  is  directed  to  use  a  simple  appli- 
ance like  a  rubber  pipe  with  a  metal  end  on  it,  and  it  can  be 
so  used  and  handled  as  to  be  free  from  even  the  slightest  danger, 
and  he  voluntarily  holds  or  uses  it  in  such  a  way  as  to  receive 
injury,  when  there  is  no  reason  why  he  should  so  hold  or  use 
it,  he  can  not  recover  damages  from  the  master.  Debord  v. 
Preston  Coal  Co,,  153  Ky.  266,  155  S.  W.  380. 

Where  the  mode  of  operating  an  implement  is  so  simple  that 
a  person  of  ordinary  intelligence  or  care  can  at  once  perceive 
the  safe  and  proper  mode  of  operating  it,  there  is  no  duty 
resting  upon  the  master  to  instruct  him.  FUUg  v.  Andrews  Steel 
Co.,  141  Ky.  391,  132  S.  W.  1015. 
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The  master  need  not  instruct  a  servant,  who  has  had  experi- 
ence in  handling  tools  in  a  rolling  mill,  as  to  how  to  use  an  iron 
rod  with  a  hook  on  the  end  of  it  in  handling  steel  bars.    /d. 

The  master  may  be  allowed  to  presume,  in  the  absence  of 
knowledge  or  some  warning  to  the  contrary,  that  an  adult 
servant  has  sufiScient  knowledge  to  operate  simple  tools  and 
devices,  and  to  conduct  and  participate  in  simple  operations 
without  special  warning  or  instruction.    Id, 

The  rule  requiring  the  master  to  exercise  ordinary  care  to 
furnish  the  servant  reasonably  safe  tools  and  appliances  to  work 
with,  does  not  extend  to  simple  implements  that  are  used  for 
simple  purposes  in  places  free  from  danger.  Stirling  Coal  & 
Coke  Co.  V.  Fork,  141  Ky.  40,  131  S.  W.  1030. 

The  ** common"  tool  rule  may  be  said  to  be  a  relaxation  of 
the  general  rule,  which  makes  it  the  duty  of  a  master  to  exercise 
reasonable  care  to  provide  reasonably  safe  tools  and  appliances 
for  his  servants,  since  the  general  rule  has  no  application  where 
the  tools  and  appliances  furnished  are  of  a  simple  nature,  easily 
understood,  and  in  which  the  defects,  if  any,  can  be  easily  and 
readily  observed  by  the  servant.  Ohio  Valley  Ry,  Co.  v.  Copley, 
159  Ky.  38,  166  S.  W.  625. 

The  simple  tool  rule  will  not  be  applied  to  a  state  of  case  in 
which  it  appears  that  a  servant  is  injured  by  a  piece  of  metal 
flying  from  defective  implements,  such  as  a  hammer  or  anvil, 
when  the  foreman  is  present,  using  the  hammer  in  striking  a 
piece  of  hot  iron  for  the  purpose  of  putting  it  into  shape.  Cifu- 
cinnaii,  N.  0.  &  T.  P.  Ry.  Co.  v.  Guinn,  163  Ky.  157,  173  S.  W. 
357. 

The  simple  tool  doctrine  does  not  apply  to  a  concrete  floor 
weakened  by  hidden  defects.  L.  &  N.  R.  Co.  v.  Steuxirt,  163 
Ky.  164,  173  S.  W.  757, 

The  ** common  tool  rule.*'  See  note  on  this  subject  in  30 
L.  R.  A.  (N.S.)  800. 

In  an  action  by  a  servant  against  his  master  for  an  injury 
alleged  to  have  been  received  by  the  use  of  a  sledge  and  T-rail 
cutter,  used  ordinarily  for  cutting  steel  rails,  but  used,  at  the 
time  of  the  injury,  in  splitting  rock  by  one  holding  the  cutter 
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while  another  struck  it  with  the  sledge,  where  there  was  no 
evidence  that  either  of  said  tools  was  defective,  or  that  any 
latent  defects,  if  any  there  were  in  them,  could  by  the  exercise 
of  ordinary  care  have  been  discovered  by  the  master,  the  master 
was  not  liable.  Langhom,  Johnson  &  Co,  v.  Wiley,  91  S.  W. 
255,  28  R.  1186. 

It  is  the  duty  of  the  master  to  know  what  tools  are  in  use 
by  his  servants,  and  to  see  that  they  are  in  proper  condition 
and  reasonably  safe  for  use.  Merganthaler-Horton  Basket  Co. 
V.  TayUr,  90  S.  W.  968,  28  R.  923. 

The  evidence  showing  that  the  wrench  with  which  plaintiff 
tightened  the  guide  pins  of  a  saw  he  was  operating  for  defendant 
was  defective,  and  that  its  condition  was  unknown  to  him,  but 
was  known  to  defendant,  or  could  have  been  known  to  it  by  the 
exercise  of  ordinary  diligence,  a  peremptory  instruction  asked 
by  defendant  in  an  action  for  injuries  sustained  by  reason  of 
the  defective  wrench  was  properly  refused.     Id. 

The  simple  tool  doctrine  does  not  apply  to  an  ordinary 
bucket,  used  as  a  part  of  a  hoisting  apparatus.  Thomas  v.  JVo- 
iional  Concrete  Construction  Co.,  166  Ky.  512. 

SIMPLEX  COMMENDATIO  NON  OBLIGAT.— Mere  recom- 
mendation does  not  bind  [like  a  warranty].  Cochran's  Law 
Lexicon. 

This  maxim  is  applied  in  Marshall  v.  Peck,  1  Dana,  611. 

SINE. — ^Without  Sins  die,  without  day,  i.  e.,  indefinitely. 
Sins  prole,  without  issue.    Cochran's  Law  Lexioon. 

SINGLE  CAUSE  OF  ACTION— Claims  for  injunotive  relief 
and  for  damages  do  not  constitute  a  single  cause  of  action. 
While  a  court  of  equity,  after  taking  jurisdiction  to  grant 
equitable  relief,  might  have  retained  jurisdiction  to  assess 
damages,  it  does  not  follow  that  both  claims  tJonstitute  a  single 
cause  of  action  or  that  the  plaintiff  was  compelled  to  present 
both  in  the  same  petition.  Hampton  v.  Cope,  144  Ky.  720, 
139  S.  W.  937. 

SINGLE  PREMIUM.— *'The  'single  premium,'  alluded  to 
in  the  statute,  miist  not  consume  more  than  one-third  of  the 
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defaulting  policyholder's  reserve  for  any  other  purpose  than 
that  of  finally  redeeming  that  identical  policy/'  Penn  Muttial 
Life  Ins.  Co.  v.  BameWs  Admr.,  124  Ky.  286,  96  S.  W.  1120, 
90  S.  W.  228,  29  R.  1234,  30  R.  434. 

SINCLE-STAMP  SPIRITS.— Single-stamp  spirits  within 
said  statute,  imposing  a  tax  on  the  business  of  compounding, 
rectifying,  adulterating,  or  blending  distilled  spirits,  known  and 
designated  as  single-stamped  spirits,  is  not  confined  to  whisky, 
but  includes  any  distilled  alcoholic  spirits  used  as  a  beverage, 
whether  single  or  double  stamped.  Bouvier  Specialty  Co.  v. 
James,  133  Ky.  560,  116  S.  W.  381. 

SINGLING  OUT  FACTS.— See  Undue  Prominencb. 

SINGULAR  NUMBER.— In  construing  the  Civil  Code,  the 
singular  includes  the  plural.    See  Civil  Code,  Sec.  732. 

Under  the  rules  of  construction  laid  down  in  the  Code 
(Sec.  732,  Subsec.  4),  **the  singular  number  includes  the 
plural  and  the  plural  the  singular  number.  *'  Marshall  v. 
Anderson's  Trustee,  157  Ky.  117,  162  S.  W.  559. 

It  is  provided  in  Ky.  Stats.,  Sees.  446,  457,  that  in  the  con- 
struction of  statutes  **a  word  importing  the  singular  number 
only  may  extend  and  be  applied  to  several  persons  or  things, 
as  well  as  to  one  person  or  thing,  and  a  word  importing  the 
plural  number  only  may  extend  and  be  applied  to  one  person 
or  thing  as  well  as  to  several  persons  or  things.'' 

It  is  provided  in  the  Tenement  House  Act  that  for  the 
purposes  of  that  Act  the  singular  number  includes  the  plural 
numlber,  and  the  word  ''person''  includes  a  corporation.  Acta 
1912,  p.  5r73;  Ky.  Stats.  (1915),  Sec.  Zmig. 

A  word  importing  the  singular  number  may  extend  and  be 
applied  to  several  persons  or  things.  Mercer  Co.  Court  v. 
Oabbert's  Admr.,  5  Bush,  446. 

In  covenant  to  pay  $496  **in  money  or  negroes,"  tender  of 
one  negro  is  not  good.    Johnson  v.  Butler,  4  Bibb,  97. 

SISTER.— Ky.  Stats.,  See.  2064,  provides  that  where  a 
devise  is  made  to  several  as  a  classi,  and  one  or  more  shall  die 
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before  and  another  or  others  shall  sorviye  testator,  the  share 
or  shares  of  those  dying  shall  go  to  his  or  their  descendants, 
or,  if  none,  to  the  surviving  devisees.  See.  4841  provides  that 
if  a  devisee  dies  before  testator,  or  is  dead  at  the  making  of 
the  will,  leaving  issue  who  survive  testator,  such  ieBsrue  shall 
take  as  the  devisee  would  have  done.  Testator  devised  the 
remainder,  after  a  life  estate  in  land,  to  his  brothers  and  sistera 
He  had  one  sister  who  died  without  issue,  before  he  did,  and 
a  half-sister  who  died  before  the  will  was  made  leaving  issue 
who  survived  him.  Held,  that  the  will  must  be  construed  to 
mean  ''sisters"  as  a  class,  which  being  the  case  the  devise  was 
controlled  by  See.  4841,  and  the  descendants  of  the  half-sister 
took  the  share  she  would  have  had  she  survived  testator.  Barn- 
hiU  V.  Sharon,  135  Ky.  70,  121  S.  W.  963. 

One  who  carnally  knows  his  half-sister  is  as  much  gcdlty 
of  incest  as  though  she  were  a  sister  of  the  full  blood.  Burdue 
V.  Com.,  144  Ky.  428,  138  S.  W.  296. 

SITTING  AS  A  COURT. — ^The  power  to  remove  municipal 
officers  which  is  granted  the  board  of  aldermen  in  cities  of  the 
first  class  by  Sec.  2781  of  the  Ky.  Stats.,  **  sitting  as  a  court, 
upon  charges  preferred,"  is  not  strictly  judicial,  and  the  fact 
that  it  is  called  a  court  does  not  make  the  entire  act  uncon- 
stitutional because  violative  of  the  provisions  of  Sec.  109  of  the 
Constitution;  and  while  the  board  of  aldermen  may  be  termed, 
while  acting  in  that  capacity,  in  one  sense  a  court,  it  ia  an 
organized  municipal  body  with  power  to  remove  city  officials, 
which  the  Legislature  is  authorized  to  create  under  the  pro- 
visions of  Sec.  160  of  the  Constitution.  CUbbs  v.  Board  of 
Aldermen,  99  Ky.  490,  36  SL  W.  524,  18  R.  341. 

SITUATED  AS  HE  WAS.— It  is  error  to  tell  the  jury  that 
if  plaintiff's  intestate  waa  killed  by  the  negligence  of  defend- 
ant's servants  the  law  is  for  plaintiff,  unless  they  believe  the 
deceased  failed  to  exercise  that  care  which  may  ordinarily  be 
expected  of  one  of  his  age  ** situated  as  he  was,"  there  being 
nothing  to  show  his  situation  when  killed,  if  killed  at  all,  by 
the  train.  L.  c&  N.  B.  Co.  v.  Vitieioe's  Admr.,  41  S.  W. 
19  B.  612. 
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SITUS.— Personal  Property.  Under  Sea  4023,  Ky.  Stats., 
providing  that  the  holder  of  the  legal  title  to  property  and  the 
holder  of  the  equitable  title  shall  be  liable  for  the  taxes  thereon, 
*'but  as  between  themselves  it  shall  be  the  duty  of  the  hold^er 
of  the  equitable  title  to  list  the  property  and  pay  the  taxes 
thereon,"  and  Id.,  Sec  4024,  providing  that  all  estate,  real 
and  personal,  shall  be  assessed  for  taxation  and  the  tax  paid 
by  *'the  owner"  thereof,  the  residence  of  the  beneficial  owner 
of  personal  property  held  by  a  trustee  is  the  situs  of  the 
property  for  taxation.  City  of  Lexington  v.  Fishback's  Trustee, 
109  Ky.  770,  60  S.  W.  727,  22  R.  1392. 

That  the  situ^  of  such  personal  property  as  ehoses  in  action 
may  be  fixed  by  statute  at  a  different  place  than  the  residence 
or  person  of  its  owner,  is  ^dearly  sustainable.  But  in  the 
absence  of  legislative  action,  the  legal  fiction  ntcbiUa  sequuntur 
personam  prevails.  Com,  v.  Northwestern  Mut.  Life  Ins.  Co., 
107  S.  W.  233,  32  11.  796. 

The  mere  presence  in  Eentuciky  of  notes  and  mortgages 
which  belong  to  a  non-resident  does  not  give  them  a  situ^  in 
this  State  for  the  purpose  of  taxation.  Com.  v.  Northwestern 
Mut.  Life  Ins.  Co.,  107  S.  W.  233,  32  R.  796. 

General  Revenue  Law  1906  (Acts  190&,  p.  90,  Chap.  22), 
Art.  1,  Sec.  7,  providing  that  personal  property  shall  be 
taxable  in  the  county  where  the  same  has  established  ^'a  taxable 
situs  based  on  the  actual  situation  of  the  property,"  does  not 
render  taxable,  in  a  county  other  than  the  residence  of  the 
owner,  cattle  which  are  temporarily  in  pasture  in  such  other 
county.    HiU  v.  CaldweU,  134  Ky.  99,  119  S.  W.  749. 

The  situs  of  personal  property  for  taxation  is  the  residence 
of  the  owner,  and  not  necessarily  the  place  where  it  is  situated. 
Town  of  London  v.  Boyd,  77  S.  W.  931,  25  R.  1337. 

Under  Sec.  4025  of  the  Kentucky  Statutes,  tangible  personal 
property  is  subject  to  city  taxes  when  it  has  established  a  tax- 
able situs  based  on  the  actual  situation  of  the  property  in 
the  city,  and  whether  tangible  personal  property  has  established 
a  taxable  situs  or  not  depends  on  the  facts  of  each  case.  City 
of  Paris  v.  Burley  Tobacco  Society,  154  Ky.  320,  157  S.  W.  705^ 
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The  situs  of  evidences  of  indebtedness  belonging  to  non- 
residents nmst  be  treated  as  located  with  the  owner.  The 
** owner*'  is  the  person  in  whom  the  title,  either  absolute  or 
qualified,  is  vested.  The  personal  ;estate  of  a  decedent  is 
annexed  to  the  person  of  the  administrator;  if  he  lives  in  this 
State  the  situs  of  evidences  of  indebtMness  belonging  to  the 
estate  is  here  and  not  with  the  distributees  who  may  live  in 
another  State.    Baldwin  v.  Shine,  84  Ky.  502,  8  R.  4%. 

In  the  eye  of  the  law  the  situs  of  personal  property  is  the 
domicile  of  its  owner.  It  has,  therefore,  -been  uniformly  held 
in  this  State  that  the  recording  of  a  mortgage  of  personal 
property,  to  be  valid  as  constructive  notice,  must  be  in  the 
county  of  the  owner's  residence,  if  he  has  a  place  of  residence 
in  this  State.  Pay  &  Congleton  Lumber  Co.  v.  Mack,  69  S.  W. 
712,  24  R.  640. 

The  rule  that  the  situs  of  intangible  peraonal  property 
follows  the  owner  and  is  taxable  where  he  is,  is  subject  to 
exceptions,  and  yields  to  the  actual  situs  of  the  property  where 
justice  requires  that  it  should,  and  thus  idioses  in  action  or 
money  in  the  actual  custody  of  an  agent  who  manages  and 
invests  the  same  is  subject  to  taxation  at  the  residence  of  sucb 
agent,  though  the  beneficial  owner  is  a  non-resident.  Com,  v. 
PeeUes,  134  Ky.  121,  119  S.  W.  T74,  23  L.  R.  A.  (N.S.)  1130. 

The  personal  representative  of  an  estate  is  the  legal  owner 
for  the  time  being  of  the  personal  assets  of  decedent,  and 
succeeds  to  all  his  rights  and  responsibility  with  reference 
thereto  for  purposes  of  taxation,  but  the  fact  that  he  is  such 
legal  owner  is  only  by  virtue  of  his  appointment,  and  the 
estate  does  not  follow  him  into  every  place  he  may  happen  to 
have  a  residence,  but  his  oflBcial  domicile  is  the  State  of  his 
appointment,  and  the  situs  of  intangible  personal  property  of 
the  estate  is  the  place  where  he  qualifies.  Com,  v.  Peebles^  134 
Ky.  121,  119  S.  W.  774,  23  L.  R.  A.  (N.S.)  1130. 

Property  consisting  of  notes,  stocks,  and  bonds  held  by  a 
guardian  who  resides  in  a  city  for  infants  whose  domicile  is 
without  the  corporate  limits  is  not  liable  to  moinicipal  taxation. 
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The  situs  of  the  infants  and  not  that  of  the  guardian  is  the 
test  of  liability  to  the  city  for  revenue  upon  choses  in  action. 
City  of  Louisville  v.  Sherley,  80  Ky.  71,  3  R.  566. 

The  legal  situs  of  money  and  choses  in  action  is  the  domicile 
of  the  owner,  and  although  the  charter  of  the  city  authorizes 
the  taxation  of  only  such  property  as  is  **  within  the  limits  of 
the  city,''  it  includes  all  such  property  owned  by  persons  who 
reside  within  the  -city.  City  of  Nevyport  v.  Bingo,  87  Ky.  635, 
10  R.  i(m. 

The  domicile  of  the  owner  is  the  situs  for  taxation  of  money 
and  choses  in  action.    Trimble  v.  City  of  Mt,  Sterling,  11  R.  727. 

For  many  purposes  the  domicile  of  the  owner  is  deemed 
the  situs  of  his  personal  property,  but  this  is  only  a  fiction 
from  motives  of  convenience,  and  is  not  of  universal  applica- 
tion, but  yields  to  the  actual  situs  of  the  property  when  justice 
requires  that  it  should,  and  is  not  allowed  to  be  a  controlling 
feature  in  matters  of  taxation.  City  of  Henderson  v.  Barretts 
Exr,,  152  Ky.  64S,  158  S.  W.  992,  and  many  cases  cited. 

The  Legislature  has  the  power  to  fix  the  situs  of  intangible 
personal  property  for  the  purposes  of  taxation,  and  neither 
Sec.  4020,  Kentucky  Statutes,  fixing  the  situs  of  such  property 
at  the  residence  of  the  real  or  beneficial  owner,  and  not  at  the 
residence  of  the  fiduciary  or  agent,  having  custody  or  possession 
of  same,  nor  Sec.  4023,  providing  that  an  administrator, 
executor,  trustee,  committee,  curator  or  agent,  residing  in  the 
State,  shall  not  be  liable  for  taxes  on  intangible  personal 
property  where  the  real  or  beneficial  owner  of  such  intangible 
personal  property  held  by  them  or  any  of  them,  reside  outside  of 
the  State,  is  unconstitutional.  City  of  Henderson  v.  Barret's 
Exr.,  152  Ky.  648,  153  S.  W.  9^2. 

Where  money  for  insurance  premiums  upon  business  done  in 
Kentucky  was  collected  in  Kentucky,  and  deposited  in  a  bank 
in  Kentucky,  where  it  only  remained  on  deposit  until,  in  the 
ordinary  course  of  banking  it  could  be  forwarded  to  the  home 
office  of  the  insurance  company  in  a  foreign  State,  such  money 
is  not  liable  to  taxation  in  Kentucky,  since  the  owner  did  not, 
by  his  conduct  in  relation  to  it,  or  his  manner  of  doing  business 
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with  it,  give  it  what  may  be  termed  a  permanent  situs  in 
Kentu<5ky.  Com,  v.  Prudential  Life  Ins.  Co.,  149  Ky.  380,  149 
S.  W.  836. 

The  exception  to  the  general  rule  that  money  and  intangible 
property  has  only  a  situs  for  taxation  at  the  residence  of  the 
owner  is  put  distinctively  upon  the  ground  that  the  owner,  by 
his  conduct  in  relation  to  it,  or  his  manner  of  doing  business 
with  it,  has  given  it  what  may  be  termed  a  permanent  situs,  in 
some  other  State  or  locality.  It  is  the  permanent  feature  of 
the  thing  that  gives  the  property  its  situs  for  taxation  in  some 
locality  or  State  other  than  the  residence  of  the  owner.  Com.  v. 
Prudential  Life  Ins.  Co.,  149  Ky.  380,  149  S.  W.  836. 

Ships — Boats.  The  situs  of  a  ship  engaged  in  the  coast- 
wise trade  for  the  purpose  of  taxation  is  the  domicile  of  the 
owner,  though  it  in  fact  has  never  been  there  and  under 
ordinary  -cipcumstances  can  not  go  there,  and  irrespective  of  the 
place  of  enrollment,  except  that  where  a  ship  has  acquired  an 
actual  situs  in  a  State  other  than  the  domicile  of  the  owner  it 
may  be  there  taxed  because  within  the  jurisdiction  of  the 
taxing  authority.  Com.  v.  Southern  Pacific  Co,,  134  Ky.  417, 
120  S.  W.  311. 

The  home  port  of  a  vessel  engaged  in  interstate  oonmierce 
is  its  situs  for  taxation,  though  its  owner  resides  in  a  diflPerent 
State.  Com.  v.  Ayer  &  Lord  Tic  Co.,  117  Ky.  161,  77  S.  W. 
666,  25  R.  106&. 

Where  a  city  is  the  residence  of  the  owner  of  a  steamboat, 
as  well  as  the  home  port  of  the  boat,  he  is  liable  to  taxation 
by  the  city  under  its  charter,  which  provided  that  it  should 
have  the  power  to  assess  an  ad  valorem  on  the  personal  and 
mixed  estate  ** within  the  city  limits''  subject  to  taxation  by 
the  city  under  the  laws  of  the  State.  City  of  Neuypori  v.  Berry, 
10  R.  539,  14  R.  29. 

Mortgaged  Property-  A  mortgage  of  personalty,  to  be 
effectual  against  purchasers  without  notice,  or  creditors,  must 
be  recorded  in  the  county  of  the  residence  of  the  owner  thereof, 
that   county  being,   in  legal   contemplation,   the  situs  of   the 
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nKHTtgaged  propearty;.    Burbank  &  Burbanh  v.  Bobbitt,  157  Ky. 
524, 163  S.  W.  457. 

SIXTY  DAYS.— 'Where  an  appeal  was  granted  May  22nd, 
and  the  transcript  was  not  filed  until  July  21st,  it  was  not  filed 
within  sixty  days;  under  Criminal  Code,  Sec.  337.  Com,  v. 
Lee,  154  Ky.  717,  159  S.  W.  522.  See,  also,  title  Time,  in  this 
book. 

SKILLFUL. — ^An  instruction  using  the  word  ''skillful," 
defining  ordinary  care  and  negligence,  was  not  objectionable 
in  an  action  to  recover  for  injuries  sustained  by  a  falling 
telephone  pole,  the  business  of  operating  a  franchise  along  a 
highway  necessarily  requiring  a  certain  amount  of  skill  and 
prudence.  Cumberland  Tel.  <&  Tel,  Co.  v.  Warner,  79  S.  W. 
199,  25  R.  1843. 

An  instruction  that  ordinary  care  is  that  degree  of  care 
which  ordinarily  prudent  and  ''skillful''  men  usually  exercise, 
if  erroneous,  is  only  technically  so,  and  not  prejudicial. 
Souihem  By.  Co.  in  Ky,  v.  Oiis'  Admr.,  76  S.  W.  480,  25 
R  1666. 

SLANDER. — ^See  Privileged  Communications;  Innuendo. 

Sknder  consists  in  giving  currency  to  a  slanderous  charge 
against  another;  this  may  be  done  by  publishing  the  charge 
in  a  crowd,  or  by  communicating  it  to  one  or  more  persons  in 
conversation.  Trabiie  v.  Mays,  3  Dana,  139;  Hammng  v.  Bos- 
sett,  12  Bush,  362. 

In  order  to  make  out  a  case  of  verbal  slander,  two  things  are 
indispensable — ^malice  in  the  utterance  of  actionable  words,  and 
their  publication.     Eam^ning  v.  Bassett,  12  Bush,  362. 

Whether  the  words  spoken  correspond  with  the  words  laid, 
is  a  question  for  the  court ;  whether  proved,  for  the  jury.  Taylor 
V.  Moran,  4  Met.  139. 

It  is  the  province  of  the  court  to  tell  the  jury  what  words 
are  slander.    Estham  v.  Curd,  15  B.  M.  105. 

At  common  law  an  action  for  slander  will  lie  for  the  ma- 
licious publication  of  a  false  accusation,  although  made  in  gen« 
eral  words,  if  it  imports  that  the  person  is  guilty  of  a  felony, 
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or  other  crime  for  which  an  indictment  will  lie.  Feast  v.  Auer, 
90  S.  W.  564,  28  R.  794,  4  L.  R.  A.  (N.S.)  560. 

Words  are  slanderous  or  actionable  per  se  only  in  cases  where 
they  are  falsely  spoken,  and  (1)  impute  the  commission  of  a 
crime  involving  moral  turpitude,  for  which  the  party  might 
be  indicted  and  punished,  or  (2)  impute  an  infectious  disease 
likely  to  exclude  him  from  society;  or  (3)  impute  unfitness  to 
perform  the  duties  of  an  office  or  employment;  or  (4)  prejudice 
him  in  his  profession  or  trade;  or  (5)  tend  to  disinherit  him. 
In  all  other  cases  spoken  words  are  either  (a)  not  actionable 
at  all;  or  are  only  actionable  (b)  on  proof  of  sx>ecial  damage. 
Waiiams  v.  Riddle,  145  Ky.  459,  140  S.  W.  661,  36  L.  R.  A. 
(N.S.)  974;  PoUard  v.  Lyon,  91  U.  S.  225;  Spears  v.  McCoy, 
155  Ky.  1,  159  S.  W.  610. 

''Language  is  only  actionable  per  se  when  it  clearly  and 
unequivocally  imports  that  the  person  accused  is  guilty  of  some 
felony  or  other  crime  of  such  turpitude  as  to  render  him  liable 
upon  indictment  to  some  infamous  punishment."  Holt  v. 
Ashby,  150  Ky.  612, 150  S.  W.  810,  quoting  fram  Moore  v.  Joh/m^ 
son,  147  Ky.  584. 

Spoken  words  are  actionable  per  se  only  when  **they  clearly 
and  unequivocally  import  that  the  person  accused  is  guilty  of 
some  felony  or  other  crime  of  such  turpitude  as  to  render  him 
liable  upon  indictment  to  some  infamous  punishment."  Mdbre 
V.  Johnson,  147  Ky.  584;  SmaUwood  v.  York,  163  Ky.  139,  173 
S.  W.  380. 

Words  spoken  of  a  person  in  respect  to  his  employment, 
profession  or  trade,  to  be  actionable,  must  be  spoken  of  some 
business  employment,  profession  or  trade  in  which  the  com- 
plaining party  is  engaged  and  in  the  conduct  of  which  he  has 
sustained  some  injury  on  account  of  the  slanderous  words. 
Smallwood  v.  York,  163  Ky.  139,  173  S.  W.  380. 

All  who  circulate  a  slander  are  responsible  therefor,  nor  is 
the  generality  of  the  report  a  justification ;  but  as  malice  is  the 
gist  of  the  action,  any  circumstances  which  go  to  extenuate  the 
malice  should  go  in  mitigation  of  damages.  Calloway  v.  Mid- 
dleton,  2  Mar.  373;  WiUiams  v.  Qreenwade,  3  Dana,  433. 
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Where  a  communication  is  made  in  discharge  of  some  legal 
or  moral  duty  to  society,  or  where  a  felony  has  been  committed 
and  an  interchange  of  knowledge  of  facts  and  opinions  takes 
place  with  the  view  of  discovering  the  perpetrator,  the  words 
are  not  actionable  unless  the  occasion  was  used  to  speak  ma- 
liciously of  the  party.  Faris  v.  Stark,  9  Dana,  131 ;  Orimes  v. 
Cayle,  6  B.  M.  304;  Harper  v.  Harper,  10  Bush,  455. 

Plaintiff  having  been  in  defendant's  employ,  defendant's 
statement  that  **I  discharged  E.  for  stealing"  is  actionable 
per  se.    Macauley  v.  Elrod,  16  B.  291,  14  R.  525. 

A  charge  of  false  swearing  is  actionable  when  the  tribunal 
before  whom  the  party  testifies,  or  is  said  to  have  testified,  is 
authorized  to  administer  an  oath.  Holt  v.  Turpm,  78  Ky.  433. 
When  the  charge  was  that  the  plaintiff  swore  falsely  before 
the  grand  jury  of  P.  County,  the  defendant  can  not  escape 
upon  the  ground  that  no  such  judicial  proceeding  was  had,  or, 
if  had,  that  the  plaintiff  was  not  examined  as  a  witness  before 
the  grand  jury.  Id. 

An  action  will  lie  for  the  willful  publication  of  any  false 
accusation,  though  made  in  general  words  only,  if  they  clearly 
import  that  the  person  accused  is  guilty  of  some  felony  or  crime 
of  such  turpitude  as  to  render  him  liable  upon  indictment  to 
some  infamous  punishment.  Charging  one  as  a  ^'thieving'' 
person  is  actionable.     Connor  v.  Bransford,  5  R.  612! 

To  charge  that  a  candidate  for  oflSce  was  bribed  in  a  former 
contest  with  another  person  to  give  up  the  contest  is  not  action- 
able as  charging  an  indictable  offense,  or  as  spoken  in  the  way 
of  the  candidate's  office  or  business.  Field  v.  Colson,  93  Ky. 
347,  14  R.  315. 

The  charge  that  a  man  has  two  wives,  unaccompanied  by  any 
explanation,  will  be  understood  to  impute  to  him  the  crime  of 
bigamy,  and  will  support  an  action  for  slander.  Wimberly  v. 
Metcalf,  10  R.  353. 

Malice  is  implied  from  the  speaking  of  such  words  unless 
they  are  privileged,  and  it  is  error  to  instruct  the  jury  that 
they  must  believe  the  words  were  spoken  maliciously  in  order 
to  find  for  plaintiff.    Nicholson  v.  Rust,  52  S.  W.  933,  21  R.  645. 
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Where  the  words  spoken  are  actionable  per  se,  it  is  error  to 
require  the  jury  to  believe  that  they  were  spoken  "maliciously," 
in  order  to  find  for  plaintiff.  Nicholson  v.  Merriit,  109  Ky.  369, 
59  S.  W.  25,  22  B.  914. 

*'The  only  queertion  to  be  settled  is,  Were  the  words  charged 
in  the  declaration,  or  any  specification  of  them,  sufficiently  sus- 
tained by  the  proof,  to  entitle  the  plaintiff  to  this  action?  We 
think  they  were.  The  ancient  strictness  in  this  action  has  been 
greatly  relaxed.  Anciently,  it  was  necessary  to  prove  the  words 
precisely  as  laid.  And  words  charged  in  the  third  person  were 
not  sustained  by  the  proof  of  words  spoken  in  the  second  person, 
or  vice  versa.  But  this  technicality  has  been  superseded  in 
modem  decisions  by  the  more  sensible  doctrine  that  words  are 
to  be  construed  according  to  their  common  acceptation  and 
obvious  import,  .  .  .  and  if  the  substance  of  the  words 
charged  be  proven,  or  a  part  only  of  the  words  charged,  and 
that  part  be  actionable,  it  is  sufficient"  Benaker  v.  Cfregg,  147 
Ky.  368,  144  S.  W.  89. 

Publication  being  an  essential  element  in  an  action  for  slan- 
der, the  burden  of  proof  is  on  plaintiff  to  establish  that  a  third 
person  heard  the  language  spoken  and  understood  it.  McOeever 
v.  Kennedy,  42  S.  W.  114,  19  R.  845. 

To  say  that  a  person  was  tr3ring  or  attempting  to  steal  does 
not  constitute  slander.  Curtis  v.  Isenum,  137  Ky.  796,  127 
S.  W.  150. 

''In  reason,  an  insane  person  can  not  have  the  malice  essen- 
tial in  slander  and  libel.  And  this  doctrine  may  be  deemed  to 
be  sufficiently,  though  not  very  firmly,  established,"  Bishop, 
Non-contract  Law,  Sec.  506. 

"Inasmuch  as  malice,  actual  or  implied,  is  an  element  of 
slander,  a  person  is  not  liable  in  damages  therefor,  if,  at  the 
time  of  speaking  the  defamatory  words,  he  was  totally  deranged, 
or  was  the  victim  of  insane  delusion  on  the  subject  to  which 
the  words  related."  16  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  622; 
Irvine  v.  Gibson,  117  Ky.  319,  77  S.  W.  1106,  25  R.  1418. 

SLAVES. — ^For  notes  to  cases  determining  who  were  slaves^ 
status,  rights  and  disabilities  of  slaves,  see  Barbour's  Kentucky 
Digest,  Vol.  2,  p.  1346,  et  seq. 
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SLEEP. — ^Where  a  flagman  who  is  sent  out  to  flag  an 
approaching  train  sits  down  on  the  side  of  the  track  and  goes 
to  sleep,  the  men  in  charge  of  the  train  which  he  is  sent  out  to 
flag  owe  him  no  duty  except  to  use  reasonable  care  for  his 
safety  after  they  know  his  danger.  L.  &  N,  B,  Co.  v.  Huni^s 
Admr.,  142  Ky.  778,  135  S.  W.  288.    See,  also.  Asleep. 

SLEEPERS. — ^''Sleepers"  are  taxes  on  omitted  polls  and 
property.    Alexander  v.  Alexander,  154  Ky.  324,  157  S.  W.  377. 

SLEEPING  CAR  COMPANIES.— Sleeping  car  companies 
are  not  held  to  the  liability  of  innkeepers,  or  to  that  of  common 
carriers  in  intrastate  transactions.  Their  undertaking  with  their 
patrons  is  to  provide  safety  to  such  articles  of  baggage  retained 
in  their  possession,  as  may  reasonably  be  carried  with  them,  to 
point  of  destination ;  and  to  prevent  loss  of  such  articles,  their 
servants  and  agents  in  charge  of  the  car  conveying  the  passenger, 
must  exercise  ordinary  care.  Myers  v.  PuUnum  Co.,  149  Ky. 
776,  149  S.  W.  1002. 

The  liability  of  sleeping  car  companies  for  loss  of  articles 
retained  in  the  possession  of  the  carrier  is  limited  to  such  as  a 
traveler  ordinarily  takes  with  him  on  a  journey,  and  to-  such 
reasonable  sums  of  money  as  may  be  necessary  for  his  traveling 
expenses,  taking  into  consideration  his  condition  in  life  and  the 
surrounding  circumstances.  Myers  v.  PuUman  Co.,  149  Ky. 
776,  149  S.  W.  1002. 

SLIDES. — The  owner  of  land  is  liable  to  an  adjoining  owner 
for  slides  caused  by  removal  of  lateral  support  of  land.  This 
is  a  taking,  injuring  or  destroying,  within  the  meaning  of  the 
Constitution.  L.  &  N.  R.  Co.  v.  Ctdbertson,  158  Ky.  561,  165 
S.  W.  681. 

SLIGHTEST  ACKNOWLEDGMENT.— Doctrine  of  English 
Courts  that  slightest  acknowledgment  of  debt  was  sufiScient, 
disapproved.  BeU  v.  Rowlcmd's  Adtnrs.,  Hardin,  301 ;  Marcum's 
Admx.  V.  Terry,  146  Ky.  145,  142  S.  W.  209. 

SLIPPERY  SIDEWALK.— '* While,  due  to  the  operation  of 
the  statutes  there  in  force,  municipalities  in  the  New  England 
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States  are  held  to  a  stricter  degree  of  liability,  the  decided 
weight  of  authority  elsewhere,  as  well  as  the  tendency  of  the 
more  recent  decisions,  is  to  hold  that  a  city  is  not  ordinarily 
liable  for  mere  slipperiness  of  its  sidewalks,  occasioned  by  snow 
and  ice.  Where,  however,  the  sidewalk  itself  is  defective  or  the 
snow  or  ice  amounts  to  an  obstruction,  or  its  natural  condition 
has  been  changed  by  artificial  means,  liability  may  attach,  or 
where  it  is  customary  to  treat  the  removal  of  snow  and  ice  as 
a  regular  part  of  highway  management^  a  failure  to  do  so  may 
become  wrongful  or  negligent."  Jaegar  v.  City  of  Neivport, 
155  Ky.  110, 159  S.  W.  671. 

SLIVER. — ^An  inexperienced  laborer  who  was  injured  by  a 
sliver  that  flew  from  a  hammer  or  anvil,  both  of  which  were 
defective  and  battered,  while  he  was  holding  an  iron  rod  a  few 
feet  from  the  anvil  so  that  it  might  be  hammered  into  shape 
by  his  foreman,  should  not  be  defeated  in  his  right  of  recovery 
against  the  master  on  the  ground  that  the  danger  was  obvious 
and  he  assumed  the  risk.  Cincinnati,  N,  0.  dt  T.  P.  By,  Co.  v. 
Ouinn,  163  Ky.  157,  173  S.  W.  357. 

In  an  action  by  a  servant  for  injury  to  his  eye  alleged  to  have 
been  caused  by  a  piece  of  steel  flying  from  a  cleaver,  the  testi- 
mony showed  that  a  cleaver  furnished  by  the  foreman  to  the 
hands  to  work  with  was  in  bad  condition,  and  there  was  nothing 
in  the  record  indicating  that  any  care  was  taken  to  furnish 
reasonably  safe  or  suitable  tools.  Held,  that  as  there  was  testi- 
mony tending  to  show  that  the  steel  which  entered  plaintiff's 
eye  came  from  the  cleaver,  the  case  should  have  been  submitted 
to  the  jury.  Allen  v.  C,  N.  0.  &  T,  P.  By.  Co,,  143  Ky.  723, 
137  S.  W.  230. 

A  city  is  not  liable  for  injuries  to  a  prisoner  who  is  breaking 
rock  on  the  city  rock-pile  to  pay  a  fine,  by  a  splinter  from  the 
hammer  of  a  fellow-prisoner  likewise  engaged  striking  plaintiff 
in  the  eye,  though  the  accident  was  caused  by  the  negligence 
of  the  city  officers.  Jackson  v.  City  of  OmngsviUe,  121  S.  W. 
672. 

Other  cases  in  which  slivers  from  iron  have  caused  injuries : 
7.  C.  B.  Co,  V.  Tovrng,  97  S.  W.  1115,  30  R.  226;  L.  &  N.  B.  Co. 
V.  Boberts,  70  S.  W.  833,  24  R.  1160. 
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SLOPE. — ^It  is  provided  in  the  Act  of  1914,  regulating  the 
operation  of  coal  mines,  that  for  the  purposes  of  that  Act  "The 
term  'slope'  means  an  inclined  opening  used  for  the  same  pur- 
pose as  a  shaft."  Acts  1914,  p.  294;  Ky.  Stats.  (1915),  Sec. 
2723. 

SLOW  TOWN.— *' It  is  a  slow  town  indeed  that  can  not 
keep  up  with  rotting  wood."  City  of  Louisville  v.  Lambert, 
116  S.  W.  261. 

SMALLNESS  OF  DAMAGES.— ''A  new  trial  shall  not  be 
granted  on  account  of  the  smallness  of  damages  in  an  action 
for  an  injury  to  the  person  or  reputation,  or  in  any  other  action 
in  which  the  damages  equal  the  actual  pecuniary  injury  sus- 
tained ;  nor  shall  more  than  two  new  trials  be  granted  to  a  party 
upon  the  ground  that  the  verdict  is  not  sustained  by  the  evi- 
dence."   Civil  Code,  Sec.  341. 

Sec.  341  of  the  Civil  Code  does  not  apply  to  actual  pecuniary 
damages  resulting  directly  from  a  wrong,  which  are  capable  of 
being  measured,  such  as  special  damages  for  lost  time,  medical 
bills,  etc.,  but  where  such  damages  are  alleged  and  proved,  and 
the  damages  allowed  by  the  jury  are  wholly  inadequate,  a  new 
trial  will  be  granted.  Rossi  v.  Jeu^ell  Jellico  Coal  Co.,  157  Ky. 
332,  163  S.  W.  220. 

The  rule  that  a  new  trial  shall  not  be  granted  on  account 
of  the  smallness  of  damages,  in  an  action  for  injury  to  the  per- 
son or  reputation,  does  not  -apply  to  the  assessment  of  the  actual 
pecuniary  damages  resulting  directly  from  the  wrong.  Jesse  v. 
Shuck,  11  R.  463.  When  the  damages  can  be  measured,  and 
the  injury  is  such  as  to  demonstrate  that  as  to  the  damages  the 
proof  and  the  law  of  the  case  were  disregarded,  a  new  trial 
ought  to  be  granted.    Ray  v.  Jeffries,  86  Ky.  367,  9  R.  602. 

A  new  trial  oan  not  be  granted  on  account  of  the  smallness 
of  damages  in  any  case  where  they  cover  the  actual  pecuniary 
loss  sustained.    Callahan  v.  Harris,  6  R.  657. 

A  new  trial  can  not  be  granted  on  account  of  the  smallness 
of  damages  in  an  action  for  injury  to  the  person  where  no 
special  damages  are  alleged.    Hornbook  v.  Merrill,  8  R.  875. 
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Although  CivU  Code,  Sec.  341,  provides  that  a  new  trial  shall 
not  be  granted  on  account  of  the  smallness  of  damages,  yet 
when  the  smallness  of  damages  is  attributable  to  errors  com> 
mitted  by  the  trial  court  affecting  the  substantial  rights  of  the 
complaining  party,  the  fact  that  the  judgment  can  not  be  re- 
versed Kecauae  of  the  small  amount  reoovered  does  not  preclude 
the  Court  of  Appeals  from  granting  a  new  trial,  if  it  should 
be  granted  for  other  reasons  appearing  in  the  record.  Gaines 
V.  If.,  E.  &  E.  R.  Co.,  143  Ky.  250,  136  S.  W.  230. 

Sec.  341,  Civil  Code,  providing  that  '*a  new  trial  shall  not 
be  granted  on  account  of  the  smallness  of  damages  in  an  action 
for  an  injury  to  the  person,"  applies  to  an  action  for  assault 
and  battery,  in  which  the  only  damages  recoverable  are  for 
indignity,  pain,  and  suffering.  Lloyd  v.  KnadUr,  58  S.  W.  803, 
22  E.  776. 

Where  no  items  of  special  damages  are  alleged  and  proved, 
but  a  recovery  is  sought  for  general  damages,  such  as  mental 
and  physical  suffering  and  permanent  impairment  of  power  to 
earn  money.  Sec.  341  of  the  Civil  Code  applies  with  full  force, 
and  a  new  trial  will  not  be  granted  on  account  of  the  smallness 
of  the  damages.  Rossi  v.  Jewell  Jellico  Coed  Co.,  157  Ky.  332, 
163  S.  W.  220. 

SMART-MONEY. — In  trespass  de  bonis  asporiatis  the  true 
measure  of  damages  is  the  actual  loss  or  injury  sustained,  aug- 
mented by  such  smart-money  as  the  jury  in  their  discretion 
think  proper  to  allow.  Board  v.  Head,  3  Dana,  493.  See,  also, 
PuNmvE  Damages. 

SMARTER  THAN  THE  LAW.— Ky.  Stats.,  Sec.  2570,  pro- 
vides  that  no  trick,  device,  subterfuge  or  pretense  shcdl  be 
allowed  to  evade  the  operation  or  defeat  the  policy  of  the  law 
against  selling  liquors  in  violation  or  evasion  of  any  local  option 
laws  prevailing  in  any  county,  -city,  town,  precinct  or  munici- 
pality of  this  State.  This  statute  modifies  the  general  rule, 
and  under  it  the  jury  are  authorized  to  look  beneath  the  surface 
and  ascertain  whether  the  dealer  is  undertaking  to  be  **  smarter 
than  the  law*'  and  by  trick,  evasion  or  subterfuge  to  carry  on 
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a  prohibited  business  in  spite  of  the  law.    Wiedemann  Brewing 
Co.  V.  Com.,  123  Ky.  556,  96  S.  W.  834,  29  E.  1026. 

SMOKE,  CINDERS,  NOISE.— A  conupany  whose  track  runs 
through  a  city  street  is  liable  to  the  owners  of  adjoining  prop- 
erty for  damages  thereto  caused  by  the  soot,  smoke,  and  dis- 
comfort caused  by  the  running  of  its  trains.  L.  &  N.  B.  Co. 
V.  Orr,  91  Ky.  109;  12  E.  756,  10  E.  677;  Henderson  Belt  B.  Co. 
V.  DeChamp,  95  Ky.  219,  16  E.  82;  J.  M.  &  I.  B.  Co.  v.  Esterle, 
13  Bush,  667. 

One  owning  property  adjacent  to  a  railroad  may  recover  of 
the  company  damages  occasioned  by  having  smoke,  cinders,  and 
fire  from  passing  engines  thrown  or  blown  into  or  against  his 
house ;  but  fiie  ordinary  noise  of  moving  trains  is  not  an  element 
of  damage  in  such  an  action.    L.  &  N.  B.  Co.  v.  OeiJde,  9  E.  813. 

It  is  not  necessary  that  the  construction  and  operation  of  a 
railroad  along  the  street  should  obstruct  the  use  of  the  street 
to  the  detriment  of  the  abutting  lot  owner  in  order  to  entitle 
him  to  recover  for  the  injury  to  his  property  resulting  from  the 
jarring,  noise,  dust,  antt  cinders  caused  by  moving  trains.  Short 
Boute  Transfer  Co.  v.  Fulton,  12  E.  232. 

An  action  lies  against  a  railroad  company  for  injury  to  prop- 
erty caused  by  the  blowing  on  it  of  soot,  smoke,  and  cinders 
from  defendant's  trains,  or  by  the  vibration  of  trains,  though 
the  road  be  located  on  property  acquired  by  the  company  by 
contract  or  condemnation,  and  not  on  a  street.  Willis  v.  Ky. 
&  Ind.  Bridge  Co.,  104  Ky.  186,  46  S.  W.  488,  20  E.  475. 

For  collection  of  cases  for  injuries. to  property  by  smoke, 
cinders  and  noises,  see  Instructions  to  Juries  (Ky.),  Sec.  530. 

Eailroad  company  not  liable  for  smoke  blowing  on  horses 
causing  them  to  run  away.  L.  &  N.  B.  Co.  v.  Harrod's  Admr., 
165  Ky.  157,  159  S.  W.  685. 

"Where  in  an*  action  for  damages  for  injury  to  adjoining 
property  caused  by  the  construction  of  a  sidetrack,  the  injuries 
sued  for  resulted  from  the  throwing  of  smoke  and  cinders  by 
trains  in  great  and  unusual  quantities  upon  the  property,  the 
cutting  of  a  tree  thereon,  and  the  flooding  of  the  property  by 
obstructing  the  drainage  of  surface  water,  the  measure  of  dam- 
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ages  is  the  diminution,  If  any,  in  the  fair  market  value  of  the 
property  from  these  causes;  and  the  one  recovery  must  suffice. 
C.  &  0.  Ry.  Co.  V.  Blcmkenship,  158  Ky.  270,  164  S.  W.  943. 

SNOW. — Property  owners  may  after  heavy  falls  of  snow 
remove  the  same  from  their  buildings  and  premises  and  pile  it 
in  the  carriage  or  driveway  of  the  street  in  such  a  manner  as 
not  to  unreasonably  interfere  with  the  use  of  the  street,  and  let 
it  remain  there  until  by  the  exercise  of  reasonable  care  it  can 
be  removed.  But  this  license  to  obstruct  the  street  does  not 
authorize  the  property  owner  to  permit  the  snow  to  remain  on 
the  street  indefinitely  or  for  an  unreasonable  time.  L.  dc  N.  B, 
Co.  V.  MtdverhilU  147  Ky.  360,  144  S.  W.  83. 

Where  snow  from  the  roof  of  one  of  its  buildings  was  piled 
by  a  railroad  company  in  the  street  on  January  7,  end  per- 
mitted to  remain  until  the  13th,  it  was  guilty  of  actionable  negli- 
gence to  a  person  who  suffered  injury  on  the  13th  of  January 
on  account  of  the  obstruction.  L.  <fe  N.  R.  Co,  v.  MulverhUl, 
147  Ky.  360,  144  S.  W.  83. 

A  city  is  not  ordinarily  liable  for  mere  slipperiness  of  its 
sidewalks,  occasioned  by  snow  and  ice.  Vamey  v.  City  of  Cov- 
ingion,  155  Ky.  662,  160  S.  W.  173. 

Snow  and  ice  causing  sidewalk  to  be  slippery,  resulting  in 
injury  to  pedestrian,  see  Ice. 

80  FAR  AS  APPLICABLE.— The  Legislature  has  the  power 
to  apply  the  charter  of  one  municipality  to  another  by  simply 
so  declaring,  but  an  act  declaring  that  the  charter  of  one  munici- 
pality shall  be  adopted  by  another  '*so  far  as  applicable"  is 
abortive  as  a  charter  of  the  second  municipality.  Doyle  v. 
Trustees  of  Bellvne,  1  R.  168 ;  Price  v.  Trustees  of  BeUvue,  1 
R.  276. 

Testator  devised  land  to  trustees  for  the  use  of  his  daughter 
during  her  life,  and  at  her  death  they  were  to  hold  it  for  the 
use  and  benefit  of  her  issue  upon  the  same  terms  and  trust, 
**so  far  as  applicable."  Held,  that  the  children  of  the  daughter 
ought  not  to  be  deprived  by  implication  of  the  power  of  aliena- 
tion.   Moore  v.  Ormsby,  6  R.  362. 
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SO  LONG  AS. — ^Under  the  charter  of  a  corporation,  exempt- 
ing its  property  and  income  from  taxation  "so  long"  as  it  "shall 
be  devoted  entirely  to  Masonic  and  charitable  purposes,"  a  city 
seeking  to  tax  the  property  and  income  for  a  particular  year 
must  show  that  it  was  not  then  used  for  such  purposes.  Citif  of 
Newport  v.  Masonic  Temple  Association,  103  Ky.  592,  45  S.  W. 
861,  46  S.  W.  697,  20  R.  266. 

SO  LONG  AS  I  HOLD  AND  CONTROL.— The  claim  of  a 
real  estate  agent  to  commissions  for  services  in  leasing  trust 
property  for  the  trustee  for  a  term  of  years  being  disputed 
by  the  trustee,  and  the  dispute  compromised  by  the  trustee 
agreeing  in  writing  to  give  to  the  agent  the  collection  of  the 
monthly  rents,  and  allow  him  a  commission  thereon  **so  long 
as  I  hold  and  control  said  property  under  said  lease";  the  deed 
of  trust  afterward  being  canceled,  and  the  trustee  having  ceased 
to  act  as  such,  the  agent  is  no  longer  entitled,  under  the  contract, 
to  collect  the  monthly  rents,  or  to  the  agreed  commission  thereon. 
Stockhoff  V.  Braumer,  14  R.  717. 

SO  LONG  AS  SHE  OCCUPIES  THE  SAME.-rUnder  Ky. 
Stats.,  Sec.  1707,  the  limitation  of  the  widow's  right  to  the  use 
of  the  homestead  so  long  as  she  occupies  it  is  a  vital  part  of  the 
statute.  The  Legislature  in  so  limiting  her  right  did  not  intend 
to  give  her  a  life  estate,  and  reasonable  effect  must  be  given  to 
the  words  ''so  long  as  she  occupies  the  same."  Block  v.  Tarrent, 
91  S.  W.  275,  28  R.  1066. 

Under  Ky.  Stats.,  Sec.  1707,  giving  the  widow  the  use  of  the 
homestead  **so  long  as  she  occupies  the  same,''  her  right  termi- 
nates on  her  remarriage,  after  her  husband's  death,  and  per- 
manent removal  from  the  homestead.  Boggess  v.  Johnson,  158 
Ky.  418,  165  S.  W.  413. 

SO  LONG  AS  SHE  REMAINS  MY  WIDOW.— A  devise  of 
**all  my  property,  real  and  personal,  to  my  wife  so  long  as  she 
remains  my  widow ;  but  should  she  marry  or  die  I  will  one-half 
of  my  property  to  her,  or  in  case  of  her  death,  to  her  relations, 
and  the  remaining  half  to  go  to  my  relations,"  gives  the  wife 
a  life  estate  in  the  whole  during  widowhood  and  a  fee-simple 
in  half  of  the  testator's  estate.    Mudd  v.  MuUican,  11  R.  417. 
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SO  SOON  AS  HE  IS  ABLE.— Administrator  covenants  to 
pay  a  creditor  of  the  estate  a  certain  sum  "so  soon  as  he  is  able 
with  the  funds  of  the  estate."  There  is  no  breach  of  the  cove- 
nant until  proceeds  of  the  estate  more  than  sufficient  to  pay  all 
debts  of  superior  dignity  have  come  to  the  hands  of  the  adminis- 
trator.   Lair  v.  Miller,  2  Litt.  66 ;  Read  v.  Bead,  6  J.  J.  M.  517. 

SO  SOON  AS  I  SELL  MY  HOUSE.— An  obligation  to  pay 
$500  "so  soon  as  I  sell  my  house  and  lot  in  Lexington,  and  until 
the  sale  is  made  I  promise  to  pay  eight  per  cent,  interest,"  is  a 
contract  to  pay  in  a  reasonable  time.  Hicks  y.  Shouse,  17  B. 
M.  488. 

SO  SOON  AS  THE  PURCHASE  MONEY  IS  PAID.— A 

contract  to  convey  **so  soon  as  the  purchase  money  is  paid," 
payment  is  a  condition  precedent.  Sprigg  v.  Alhin,  6  J.  J. 
M.  161. 

SOAKED. — ^"That  all  soaked  goods,  or  goods  put  up  from 
products  dried  before  canning,  shall  be  plainly  marked  by  an 
adhesive  label,  having  on  its  face  the  word  'soaked,'  in  letters 
not  less  in  size  than  two-line  pica  of  solid  and  legible  type; 
and  all  cans,  jugs  or  other  packages  containing  maple  syrup 
or  molasses,  shall  be  plainly  marked  by  an  adhesive  label,  having 
on  its  face  the  name  and  address  of  the  person,  firm  or  cor- 
poration who  made  or  prepared  the  same,  together  with  the 
name  and  quality  of  the  goods,  in  letters  of  the  size  provided 
in  this  section."    Ky.  Stats.  (1915),  Sec.  1283a. 

SOCIAL  CIRCLE  CASE.— The  case  known  as  the  '* Social 
Circle  Case,"  is  reported  iA-162  U.  S.  184. 

SOBRIETY. — Though  it  would  have  been  better  practice,  in 
the  introduction  of  evidence  to  show  plaintiff's  sobriety  and 
industry,  to  have  asked  witness  whether  plaintiff  was  an  indus- 
trious, sober  man,  yet  where  witness  said  that  he  had  known 
plaintiff  all  his  life  and  was  acquainted  with  his  general  repu- 
tation for  sobriety  and  industry,  and  that  his  reputation  in  these 
respects  was  good,  it  was  in  substance  the  same  as  if  witness 
had  testified  directly  from  his  personal  knowledge,  and  error 
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in  the  form'  of  the  question  does  not  require  a  reversal.  L.  &  N. 
B.  Co.  V.  Daniel,  131  Ky.  669,  116  S.  W.  804,  1198,  119  S. 
W.  229. 

SOCIETIES.— It  is  provided  in  Ky.  Stats.,  Sees.  446,  457, 
that  in  the  construction  of  statutes  **the  word  'person'  may 
extend  and  be  applied  to  bodies  politic  and  corporate,  societies, 
communities,  and  the  public  generally,  as  well  as  individuals, 
partnerships,  persons  and  joint  stock  companies.  The  words 
'corporation,'  'company'  may  be  construed  as  including  any 
corporation,  company,  person,  persons,  partnership,  joint  stock 
company  or  association." 

SOCII  MEI  SOCIUS*  MEUS  SOCIUS  NON  EST.— The 
partner  of  my  partner  is  not  my  partner.  CJochran's  Law  Lexi- 
con. 

SODOMY. — The  word  "sodomy"  is  derived  from  Sodom, 
where  the  crime  was  prevalent,  and  the  crime  consists  in  carnal 
copulation  by  human  beings  against  nature,  with  penetration, 
but  penetration  of  the  mouth  is  not  suflScient  to  constitute  the 
crime,  and  consent  does  not  affect  its  criminality,  but  makes 
the  consenting  party  an  accomplice;  and  buggery  is  the  same 
offense  between  a  man  and  a  beast.  Com.  v.  Poindexier,  133  Ky. 
720,  118  S.  W.  943. 

An  emission  is  not  necessary  to  the  consummation  of  the 
offense  of  sodomy.  White  v.  Com.,  115  Ky.  473,  73  S.  W.  1120, 
24  B.  2349. 

SOFT  DRINKS.— The  words  "soft  drinks"  are  not  defined 
by  statute  or  by  the  ordinance;  but  in  recent  years  they  have 
come  to  have  a  well  known  and  popular  use  in  this  State,  and 
are  commonly  understood  to  mean  non-intoxicating  beverages 
that  are  sold  in  places  where  there  were  formerly  sold  intoxi- 
cating liquors,  and  may  be  said  to  have  come  into  use  with  the 
abolition  of  the  barroom  and  other  places  where  liquor  was 
sold  by  licensed  dealers.  Bradford  v.  Jones,  142  Ky.  820,  135 
S.  W.  290. 

"Soft  drinks"  include  all  non-intoxicating  beverages,  but  are 
commonly  understood  to  mean  such  beverages  as  contain  a  small 
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per  cent,  of  alcohol  but  not  a  sufficient  quantity  to  produce 
intoxication  when  drunk  in  the  largest  practicable  quantity. 
In  this  State  the  words  are  generally  used  in  reference  to  bever- 
ages containing  a  small  per  cent,  of  alcohol  that  are  sold  in 
places  where  there  were  formerly  sold  intoxicating  liquors,  and 
may  be  said  to  have  come  into  popular  use  with  the  abolition 
of  the  saloon.  Bradford  v.  Jones,  142  Ky.  820,  135  S.  W.  290. 
Under  the  police  power  a  municipal  corporation  can  prohibit 
the  sale  of  those  drinks  only  which  are  harmful  and  deleterious 
to  the  public  health  or  to  the  public  morals.  Therefore,  an  ordi- 
nance that  prohibits  the  sale  of  harmless  drinks  is  an  unlawful 
interference  with  liberty  and  property  of  the  citizen,  and 
is  void.  Tolliver  v.  Blizzard,  143  Ky.  773,  137  S.  W.  509,  34 
L.  R.  A.  (N.S.)  890. 

SOLAR  TIME. — ^Does  standard  or  solar  time  govern  in 
legal  proceedings.  See  notes  on  this  subject  in  1  L.  R.  A.  (N.S.) 
364;  6  L.  R.  A.  (N.S.)  1046;  35  L.  R.  A.  (N.S.)  611. 

SOLATIUM. — Extra  damages  allowed  in  certain  actions  in 
addition  to  the  actual  loss  suffered,  as  consolation  for  wounded 
feelings.    Cochran's  Law  Lexicon. 

SOLD.— Under  Ky.  Stats.,  Sea  2135,  providing  that  *'The 
wife  shall  not  be  endowed  of  land  sold,  but  not  conveyed  by 
the  husband  before  marriage,"  a  wife  is  not  entitled  to  dower 
in  land  which  her  husband  had  bound  himself  to  convey  prior 
to  his  marriage  with  her.  Mineral  Development  Co.  v.  Hall, 
115  S.  W.  230. 

SOLD,  DISCOUNTED,  AND  ENDORSED.— In  an  action 
against  M.  as  the  endorser  of  a  bill  and  S.  as  acceptor,  a  petition 
alleging  that  S.  accepted  in  writing  and  promised  to  pay  the 
bill  sued  on,  and  that  before  the  maturity  thereof  it  was  **sold, 
discounted,  and  indorsed  to  the  plaintiff"  by  M.,  sufficiently 
avers  a  promise  to  pay.  R^idd  v.  Deposit  Bank,  105  Ky.  443, 
49  S.  W.  207,  20  R.  1276. 

SOLD,  DISCOUNTED  AND  TRANSFERRED.— The  denial 
in  an  answer  that  the  note  sued  on  was  "sold,  discounted,  and 
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transferred"  to  the  plaintiff — ^a  national  bank — ^when  taken  with 
other  allegations  of  the  answer,  simply  questions  the  bank's  right 
to  acquire  the  note  by  purchase,  and  is  insuflScient.  ToU  v. 
Farmers  Natl.  Bank,  13  R.  682. 

SOLE  AND  UNCONDITIONAL  OWNERSHIP.— Stee  Owner- 
ship. 

SOLELY. — In  an  action  for  malicious  prosecution  the 
defendant  is  not  liable  if  he  acted  in  good  faith  upon  the  advice 
of  an  attorney  after  laying  the  facts  before  himj  and  it  was 
proper  for  the  court  in  this  case  to  submit  to  the  jury  the 
question  whether  the  defendant  obtained  such  advice  fairly  and 
acted  upon  it  in  good  faith.  But  it  was  error  to  require  them  to 
believe,  in  order  to  find  for  defendant  upon  that  ground,  that 
he  acted  ** solely"  upon  the  advice  of  the  attorney.  Lancaster 
V.  Langstan,  36  S.  W.  521,  18  R.  299. 

SOLEMN  OATH.— The  terms  **corporal  oath-"  and  '^solemn 
oath,"  are  to  be  understood  as  synonymous.  Com.  v.  Jarboe, 
89  Ky.  143,  11  R.  344. 

SOLEMNLY  AND  RIGHTLY  DONE.— 'Time  can  never 
authorize  the  presumption  that  an  existing  record,  apparently 
complete  €md  perfect,  is  not  substantially  what  it  alwajrg  was, 
and  especially  that  anything  which  it  expresses  or  imports  is 
false.  The  legal  maxim  'omnia  praesumimtur  rite  et  solemniier 
esse  acta  donee  prohitur  en  cantraritim/  applies  not  to  such 
a  case."    Shaefer  v.  Gates,  2  B.  Mon.  457. 

SOLID  BASE. — A  building  contract,  after  designating  the 
depth  of  excavation  for  the  foundation,  provided  that  if  that 
depth  did  not  give  a  solid  base  the  excavation  was  to  continue 
until  such  is  obtained.  Held,  that  the  contractor  was  to  go  to 
the  designated  depth  in  any  event,  but  if  a  solid  base  was  not 
then  reached  he  was  to  go  until  it  was  reached,  and  is  not 
entitled  to  compensation  for  excavations  below  the  designated 
depth.    Simxm  v.  Lanitis,  9  R.  59. 

SOLUTIO   PRETII   EMPTIONIS  LOCO   HABETUR.— The 

payment  of  the  price  stands  in  the  place  of  a  purchase,  or  has 
the  effect  of  a  purchase.    Elliott  v.  Porter,  5  Dana,  302. 
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Thia  maxim  is  quoted  in  Bemard^s  Exrs.  v.  ChUes,  7  Dana, 
22 ;  Rennet  v.  Robinson,  2  J.  J.  Mar.  85. 

SOLVENCY. — Solvency  of  surety  is  test  of  his  suflScieney. 
Com.  V.  Lee,  89  S.  W.  731,  28  R.  596. 

SOLVIT  AD  DIEM. — ^This  was  a  plea  in  an  action  of  debt, 
that  the  money  was  paid  at  the  day  appointed.  Solvit  ad  diem 
was  a  good  plea  at  common  law  to  an  action  on  a  bond  with  a 
condition,  and  probably  in  this  state  to  an  action  on  a  single 
bill  without  an  acquittance  under  seal.  Craig  v.  Whips,  1 
Dana,  375. 

SOME  INTEREST.— A  policy  which  provides  that  it  shall 
be  void  if  the  **  assured  shall  sell  or  transfer  the  property  in- 
sured** is  not  avoided  unless  the  whole  property  is  sold,  there- 
fore an  answer  which  alleges  that  in  violation  of  this  provision 
the  plaintiff  had  sold  '*some  interest"  in  the  property  presented 
no  defense.    Boatm^in's  Ins,  Co.  v.  James,  10  R.  816. 

SOME  SUITABLE  PERSON.— A  settlement  and  report  of 
the  County  Court  made  by  two  persons  appointed  for  that  pur- 
pose, showing  the  balance  of  the  county  levy  due  by  the  sheriff, 
is  prim/i  facie  evidence  in  an  action  against  the  sheriff  and  his 
sureties,  although  such  settlement  was  made  with  the  sheriff 
after  he  went  out  of  oflSce,  and  the  statute  provides  that  the 
County  Court  shall  appoint  some  suitable  person  to  make  such 
settlement.    Com.  v.  Oobhert,  5  Bush,  441. 

SOME  TIME. — tWhere  a  ];)etition  states  that  a  person  died 
some  tinte  in  the  year  1906;  just  when,  the  petition  failing  to 
state,  construing  the  petition  according  to  the  rules  governing 
the  construction  of  pleadings,  it  must  be  presumed  that  he  died 
on  January  first  of  that  year.  Johnson^s  Admr.  v.  Johnson,  155 
Ky.  9,  159  S.  W.  606. 

SOME  WHISKY.— Defendant  directed  plaintiff  to  let  his 
son  have  some  whisky,  promising  to  see  plaintiff  paid.  The 
delivery  of  a  single  lot  exhausted  the  authority  and  defendant 
is  liable  for  no  more.    Williams  v.  Wyaii,  7  R.  444. 


Digitized  by  VjOOQIC 


SOMNAMBULISM     3179  SOUND 

SOMNAMBULISM. — ^Medi<x>-legttl  writerB  recognize  a  species 
of  mental  unsoundness  connected  with  sleep,  which  they  treat 
of  under  the  head  of  somnambulism.    Fain  v.  Cow.,  78  Ky.  18a. 

"Under  the  general  head  of  mental  unsoundness  connected 
with  sleep,  Wharton  &  Stille  group  somnolentia,  somnambulism, 
and  nightmare.  They  define  somnolentia  to  be  'the  lapping  over 
of  a  profound  sleep  into  the  domain  of  apparent  wakefulness,' 
and  say  that  it  produces  a  state  of  involuntary  intoxication, 
which  for  the  time  destroys  moral  agency."  Med.  Jur.,  Sec. 
151;  Pain  v.  Com,,  78  Ky.  187. 

SOMNOLENTIA.— See  Somnambulism. 

SON  ASSAULT  DEMESNE.— His  own  assault.  The  plea 
of  self-defense  in  an  action  of  assault.    Cochran's  Law  Lexicon. 

A  plea  of  son  assault  demesne  is  in  the  nature  of  a  confession 
of  the  assault  charged,  and  an  avoidance  thereof  *by  showing 
that  the  plaintiff  assaulted  the  defendant,  and  that  the  injury 
complained  of  grew  out  of  the  assault  by  the  plaintiff  upon  the 
defendant.    Shirley  v.  Renick,  151  Ky.  25,  151  S.  W.  357. 

Where  there  is  a  plea  of  son  assault  demesne,  the  burden  of 
proof  is  upon  the  defendant ;  but,  where  the  defendant  merely 
traverses  the  allegations  of  the  petition,  or,  in  addition  thereto, 
pleads  distinct  and  separate  matters  by  way  of  justification  or 
excuse,  but  which  do  not  amount  to  an  assault,  the  burden  is 
on  the  plaintiff  to  make  out  his  case.  Shirley  v.  Renick,  151  Ky. 
25,  151  S.  W.  357. 

SOUGHT  HIS  LIFE.— An  instruction  that  the  killing  was 
not  justifiable  on  the  ground  of  self-defense,  if  defendant  brought 
on  the  diflBculty  with  deceased,  **and  sought  his  life,"  was  not 
misleading  as  authorizing  the  jury  to  convict  if  the  diflSculty 
was  brought  on  by  defendant  innocently,  and  with  no  felonious 
or  unlawful  intent.  The  words  ''and  sought  his  life,"  show 
that  the  difl5culty  must  have  been  brought  on  with  an  unlawful 
intent.    Johnson  v.  Com,,  94  Ky.  578,  15  R.  281. 

SOUND.— ''Sound"  and  "good"  mean  substantially  the 
same  thing.  Stdhr  v.  Hickman  Orain  Co,,  132  Ky.  496, 
116  S.  W.  784. 
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SOUND  AND  ALL  RIGHT.— Being  ''sound  and  all  right'^ 
necessarily  means  that  the  animal  was  to  be  free  from  any  dis- 
ease or  affection  impairing  in  any  sensible  degree  his  value. 
Parrish  v.  Barker,  9  Ky.  Opin.  55. 

SOUND  HEALTH.— A  condition  in  a  life  policy  that  it  is 
not  binding  unless  on  the  date  of  delivery  the  insured  is  in  sound 
health,  applies  only  to  unsoundness  of  health  arising  after  the 
application  and  medical  examination.  Metropolitan  Life  Ins. 
Co,  V.  Moor&,  117  Ky.  651,  79  S.  W.  219,  25  R.  1613,  1748. 

A  clause  in  a  life  policy  which  provides  that  **No  obligation 
is  assumed  by  this  company  upon  this  policy  until  the  first  pre- 
mium has  been  paid  and  the  policy  duly  delivered,  nor  unless 
upon  the  date  of  delivery  the  insured  is  alive  and  in  sound 
health,*'  does  not  have  reference  to  any  unsoundness  of  health 
at  the  time  of  or  previous  to  the  application  and  medical  exami- 
nation. Where  it  is  not  shown  that  the  unsoundness  of  health 
dtid  not  occur  between  the  application  and  medical  examination 
and  the  redelivery  of  the  policy,  the  company  must  rely  on  the 
statements  in  the  application  to  avoid  a  recovery  on  the  policy, 
not  upon  the  clause  in  question.  Western  dc  So.  Life  Ins.  Co. 
V.  Davis,  141  Ky.  358,  132  S.  W.  410. 

SOUND  IN  DAMAGES. — An  action  is  said  to  sound  in 
damages  when  it  is  brought  for  the  recovery  of  unascertained 
damages.    Cochran's  Law  Lexicon. 

SOUNDNESS.— See  Warranty. 

SOUNDNESS  OF  MIND— TESTAMENTARY  CAPACITY. 

— ^**A  person  is  of  sound  mind  in  making  a  will,  if  at  the  time 
of  its  execution  he  has  such  mental  capacity  as  to  enable  him  to 
know  the  natural  objects  of  his  bounty,  his  obligations  to  them.^ 
the  character  and  value  of  his  estate,  and  to  dispose  of  it  accord- 
ing to  a  fixed  purpose  of  his  own."  This  instruction  was  given 
in  Wood  V.  Rigg,  152  Ky.  242,  153  S.  W.  214,  and  approved  in 
HaU  V.  Hall,  153  Ky.  379.  The  court  said  that  these  instruc- 
tions were  practically  taken  from  the  opinion  in  Watson  v.  Wat- 
€on,  137  Ky.  25,  and  that  they  had  been  often  approved. 
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Soundness  of  mind  in  making  a  will  is  for  the  testatcnr  to 
have  such  mental  capacity  as  to  enable  him  to  know  the  objects 
of  his  bounty,  the  character  and  value  of  his  estate,  and  make 
a  rational  survey  of  his  estate  and  dispose  of  it  according  to  a 
fixed  purpose  of  his  own.  Dwnaway  v.  Smoot,  67  S.  W.  62, 
23  R.  2280;  Rasdall  v.  Brush,  104  S.  W.  749,  31  R.  1138;  Wat- 
scm's  Exr,  v.  Waisftyn^,  137  Ky.  25,  121  S.  W.  626. 

Testable  capacity  is  that  capacity  which  enables  one  of  suf- 
ficient mind  and  memory  to  know  the  natural  objects  of  his 
bounty  and  his  duty  to  them  and  to  know  his  property,  to  make 
a  rational  survey  of  it,  and  to  dispose  of  it  according  to  a  fixed 
purpose  of  his  own.  Meuth's  Extx,  v.  Meuth,  157  Ky.  784,  164 
S.  W.  63. 

"Tudor  V.  Tudor,  17  B.  M.  391,  has  been  referred  to  in  later 
cases  as  a  pioneer  case  in  defining  the  proper  rule  as  to  what 
constitutes  soundness  of  mind  in  a  testator.  In  that  case 
the  instruction  said:  'Soundness  of  mind  in  making  a  will, 
is  the  capflcity  to  know  his  children  and  his  estate,  and  to 
dispose  of  the  same  in  a  rational  manner  in  accordance  to  a 
fixed  purpose  of  the  testator.'  ''  Meuih^s  Extx,  v.  Meuth,  157 
Ky.  784,  164  S.  W.  68. 

The  court  properly  instructed  the  jury  that  testator  was 
sound  of  mind,  if  **he  had  mind  and  memory  suflftcient  to  under- 
stand he  was  selecting  the  persons  whom  he  wished  to  have  his 
property,  and  to  know  his  property,  to  take  a  rational  survey 
of  same,  and  to  know  the  natural  objects  of  his  bounty  and  his 
duty  to  them,  and  to  dispose  of  his  property  according  to  a 
fixed  purpose  of  his  own."  Dean  v.  Phillips,  61  S.  W.  10,  22 
R.  1621. 

Where  the  court  told  the  jury  what  was  testamentary  ca- 
pacity, it  was  proper  to  refuse  to  tell  them  what  was  not  such 
capacity.    Id. 

It  is  as  necessary  in  order  to  have  testamentary  capacity,  for 
one  to  have  such  sensibilities  as  will  enable  him  to  know  the 
obligations  he  owes  to  the  natural  objects  of  his  bounty,  as  it  is 
for  him  to  have  the  capacity  to  know  the  nature  and  value  of  his 
estate,  and  a  fixed  purpose  to  dispose  of  it.  Murphy's  Exr.  v. 
Murphy,  65  S.  W.  165,  23  Ky.  Law  Rep.  1460;  Wise  v.  Footer 
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81  Ky.  10,  4  Ky.  Law  Rep.  643;  Woodford  v.  Buckner,  111  Ky. 
241,  63  S.  W.  617,  23  Ky.  Law  Rep.  627;  McDonald's  Exrs,  v. 
McDonald,  120  Ky.  211,  85  S.  W.  1084,  27  R.  607;  Meuth's 
Extx.  V.  Meuth,  1&7  Ky.  784,  164  S.  W.  63. 

Testamentary  capacity  depends  upon  the  condition  of  the 
testator's  mind  at  the  time  the  will  was  made,  and  while  the 
condition  of  his  mind  at  a  previous  time,  or  at  a  subsequent 
time,  may  be  shown,  it  is  only  a  circumstance  to  be  weighed  with 
other  facts  in  determining  what  the  condition  of  his  mind  was 
at  the  time  the  will  was  made.  Threlkeld  v.  Bond,  92  S.  W. 
606,  29  R.  177. 

In  a  will  contest  the  court  properly  instructed  the  jury  that 
''soundness  of  mind  in  making  a  will  is  for  the  testator  to  have 
such  mental  capacity  as  to  enable  him  to  know  the  objects  of 
his  bounty,  the  character  and  value  of  his  estate,  and  to  make  a 
rational  survey  of  his  estate  and  dispose  of  it  according  to  a 
fixed  purpose  of  his  own,"  it  never  being  proper  to  submit  to  the 
jury  the  question  of  rational  distribution  of  the  testator's  estate. 
WOson  V.  Rays'  Exr,,  58  S.  W.  773,  22  R.  897. 

''In  Wise  v.  Foote,  81  Ky.  10,  this  court  seems  to  have  first 
used  the  words,  'and  his  duty  to  them,'  by  way  of  enlarging 
the  rule  and  as  evidence  of  mental  capacity.  In  that  case,  it 
is  said:  'Testable  capacity  does  not  rise  to  that  high  degree 
of  understanding  and  ability  necessary  to  render  a  person  capa- 
ble of  making  a  contract  where  the  parties  deal  at  arm's 
length,  but  exists  where  the  testator  has  mind  and  memory 
enough  to  understand  that  he  is  selecting  the  persons  whom 
he  wishes  to  have  his  property,  and  to  know  his  property,  and 
the  natural  objects  of  his  bounty,  and  his  duties  to  them  and 
the  persons  upon  whom  his  property  is  bestowed  by  the  testa- 
mentary paper  which  he  signs."  Meuth' s  Extx.  v.  Mevih,  157 
Ky.  784,  164  S.  W.  63. 

Testator  must  have  such  sensibilities  as  will  enable  him  to 
Imow  the  obligations  he  owes  to  the  natural  objects  of  his  bounty. 
McDonald's  Exrs,  v.  McDonald,  120  Ky.  211,  85  S.  W.  1084, 
27  R.  607. 

It  is  proper  to  instruct  the  jury  that  the  testator  was  of 
unsound  mind  "if,  at  the  time  of  making  the  will,  he  was  labor- 
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ing  under  sach  defect  of  reason  that  he  did  not  know  the  objects 
of  his  bounty,  the  character  and  value  of  his  estate,  and  was 
not  able  to  make  a  rational  survey  of  and  dispose  of  same 
according  to  a  fixed  purpose  of  his  own.'*  King  v.  King,  42 
S.  W.  347,  IS  B.  868. 

An  instruction  in  a  will  contest  that  one  is  competent  to 
make  a  will  when  he  has  **  will,  mind,  and  memory  to  sufficiently 
understand  that  he  is  selecting  the  person  or  persons  whom  he 
wishes  to  have  his  property,  and  to  know  his  property  and  the 
natural  objects  of  his  bounty,  and  his  duties  to  them  and  the 
persons  upon  whim  his  property  is  bestowed  by  the  testamentary 
paper  wliich  he  signs,  and  to  make  such  disposition  in  accord- 
ance with  a  then  settled  purpose  of  his  own,*'  does  not  imply 
that  testator  owed  duties  to  the  devisees  named  in  the  paper. 
Bramd  v.  Bramel,  101  Ky.  64,  39  S.  W.  520,  18  R.  1074. 

The  statement  of  an  abstract  proposition  does  not  vitiate  an 
instruction  on  testamentary  capacity  where  the  instruction  pro- 
ceeds with  a  correct  definition  of  the  capacity  required  to  render 
a  man  mentally  competent  to  make  a  will.    Id. 

On  an  issue  of  testamentary  capacity,  an  instruction  to  find 
for  the  propounders  of  the  will  if  testator  was  of  sound  mind, 
and  one  to  find  against  them  if  testator  was  unduly  influenced, 
are  not  so  inconsistent  as  to  be  misleading.    Id. 

The  words  **  settled  purpose  of  his  own'*  suflSoiently  indicate 
that  testator  must  have  had  a  fixed  purpose.    Id, 

An  instruction  in  the  regular  form,  except  that  it  omits  the 
words  "and  did  not  know  the  character  and  value  of  his  estate" 
is  not  erroneous.    Bottom  v.  Bottom,  106  S.  W.  216,  32  R.  494. 

Where  testator  had  no  children,  and  gave  half  of  Ms  estate 
to  his  wife,  it  was  not  error  to  instruct  that,  if  of  sound  mind, 
and  not  unduly  influenced,  he  had  the  right  to  dispose  of  his 
property  as  he  pleased  though  contrary  to  the  dictates  of  natural 
or  moral  obligations.    Barlov>  v.  Waters,  28  S.  W.  785,  16  R.  426. 

Where  there  was  evidence  of  want  of  testamentary  capacity 
of  testator,  as  well  as  evidence  of  undue  influence,  it  was  error 
to  give  an  instruction  requiring  the  jury  to  find  in  favor  of 
the  validity  of  the  will  unless  they  found  that  it  was  procured 
by  undue  influence.    Wills  v.  Tanner,  39  S.  W.  422,  19  R.  795. 
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Where  there  was  evidence  that  testator  disliked  certain  rela- 
tives, it  was  error  to  instruct  that  if  her  mind  was  not  **in  a 
proper  state'*  to  dispose  of  her  estate,  etc.,  she  was  incompetent, 
as  the  jury  might  believe  that  prejudice  was  sufficient  to  invali- 
date the  will.    Gordon  v.  Morrow,  10  S.  W.  373,  10  R.  845. 

Where  the  only  issue  was  whether  the  whole  paper  offered  was 
**a  will  or  no  will,"  the  court  did  not  err  in  failing  to  authorize 
the  jury  to  sustain  or  reject  a  part  of  the  paper.  UnderiUll  v. 
UnderhUVs  Admr.,  29  S.  W.  638,  16  R.  717. 

Where  the  disease  of  the  mind  of  the  testator  is  not  aberra- 
tion, but  mere  want  of  excitability,  his  will  may  be  valid.  Watts 
V.  Bullock,  1  Litt.  252. 

Where  a  person  is  insane  in  respect  to  his  nearest  relations 
and  the  disposition  of  his  estate,  he  is  incapable  of  making  a 
will,  though  on  every  other  subject  he  may  be  of  sound  mind. 
Johnson  v.  Moore,  1  Litt.  371. 

That  a  testator  was  irrational  on  some  subjects  is  not  con- 
clusive of  his  incapacity  to  make  a  will,  if  as  to  the  disposition 
of  his  property  he  manifests  rationality.  James  v.  Langdon, 
7  B.  M.  198. 

An  instruction  telling  the  jury  to  find  such  paper  to  be  the 
will  of  the  decedent  if  they  believe  he  had  certain  mental  ca- 
pacity, in  effect  places  the  burden  of  proof  upon  the  pro- 
pounders,  and  is  erroneous.  Woodford  v.  Buckner,  111  Ky.  241, 
63  S.  W.  617,  23  R.  627. 

A  person  who  is  rational  may  dispose  of  his  property  accord- 
ing to  a  fixed  purpose  of  his  own,  althoug-h  such  purpose,  accord- 
ing to  the  notions  of  other  persons,  might  be  irrational;  and 
therefore  it  was  error  to  instruct  the  jury  to  find  the  paper  in 
contest  not  to  be  the  last  will  of  the  decedent  if  they  believed 
she  was  under  such  defect  of  reason  or  mental  weakness  that  she 
did  not  know  the  natural  objects  of  her  bounty  or  the  character 
and  value  of  her  estate,  and  was  not  able  to  make  a  rational 
survey  of  the  same,  ''and  dispose  of  it  in  a  rational  manner," 
according  to  a  fixed  purpose  of  her  own.  Warren's  Devisees 
V.  O'Connell  62  S.  W.  890,  23  R.  262. 

Instructions  as  to  competency  or  incompetency  of  a  testator 
to  make  a  will  should  not  restrict  the  jury  to  inquiries  involving 
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memory  alone,  and  not  reason,  and  a  knowledge  of  the  natural 
obligation  of  relatives.    Howard  v.  Coke,  7  B.  M.  657. 

Intellectual  feebleness  alone  does  not  disqualify  a  person  to 
make  a  will  unless  the  will  bears  on  its  face  evidence  of  a 
deranged  and  powerless  understanding;  a  mind  wrecked  by  a 
fixed  derangement,  partial  or  general,  although  weak,  if  capable 
of  taking  a  survey  of  all  the  testator's  estate  without  being 
prompted  by  designing  persons,  is  sound  in  the  contemplation 
of  the  statute.    EllioWs  Will,  2  J.  J.  M.  342. 

Occasional  fits  of  intemperance,  etc.,  not  evidence  of  the  want 
of  capacity  in  testator  to  dispose  of  his  estate.  Harper's  Will, 
4  Bibb,  244. 

Capacity  to  make  a  will  exista  where  the  testator  has  mind 
and  memory  sufScient  to  understand  that  he  is  selecting  the 
persons  whom  he  desires  to  have  his  property,  and  to  know 
Ms  property  and  the  objects  of  his  bounty.  Wise  v.  Foote,  81 
Ky.  10,  4  R.  643. 

Soundness  of  mind  in  making  a  will  is  capacity  to  know  by 
the  testator  his  legal  heirs  and  his  estate,  and  to  dispose  of 
the  same  in  a  rational  manner,  according  to  a  fixed  purpose  of 
his  own.    Phillips  v.  PhUUps,  81  Ky.  328,  5  B.  2f70. 

While  the  ill-will,  hatred,  or  the  exhibition  of  violent  passions 
by  a  person  ordinarily  affable  do  not  of  themselves  constitute 
insanity,  they  may  be  evidence  of  it,  and  their  existence  by 
testator  against  the  maternal  grandfather  of  contestants  should 
be  left  to  the  jury.    Sherley  v.  Sherley,  81  Ky.  240,  5  R.  26. 

In  proceedings  to  probate  a  will  contested  on  the  ground  of 
mental  incapacity,  the  evidence  is  allowed  to  take  a  wide  range, 
and  every  fact  throwing  light  on  the  issue  is  admissible.  Mo 
ConndVs  Exr.  v.  McConnell,  138  Ky.  783,  129  S.  W.  106. 

The  opinion  of  a  non-expert  is  competent  evidence  as  to  the 
capacity  of  ihe  testator  to  make  a  will,  where  he  had  an  oppor- 
tunity to  form  an  opinion,  and  he  need  not  be  able  to  detail  the 
specific  facts  on  which  his  opinion  is  based.  Wise  v.  Foote, 
81  Ky.  10;  Newcomb's  Exrs.  v.  Nevjcomh,  96  Ky.  120;  Murphy's 
Exr.  V.  Murphy,  146  Ky.  396,  142  S.  W.  1018. 

What  constitutes  testamentary  capacity  or  incapacity  in  gen- 
eral.   See  note  on  this  subject  in  27  L.  R.  A.  (N.S.)  2. 


Digitized  by  VjOOQIC 


SOURCE  OF  YEN-    3186    SPARKS-SPARK  AR, 

General  rules  for  determining  capacity.  See  note  on  this 
subject  in  27  L.  R.  A.  (N.S.)  5. 

In  an  attack  upon  the  mental  capacity  of  a  testatrix  it  is 
not  sufficient  to  show  merely  that  she  was  a  person  of  naturally 
low  order  of  intellect.     Patterson  v.  Snyder,  8  Ky.  Opin.  41. 

SOURCE  OF  VENDOR'S  TITLE.— Though  a  deed  did  not 
state  the  grantor's  source  of  title,  as  required  by  Ky.  Stats.,  Sec. 
495,  it  passed  the  title  as  between  the  parties  thereto.  Perkins 
V.  /.  M.  Robinson,  Norton  &  Co,,  124  S.  W.  310. 

SOVEREIGNTY. — **  Sovereignty  and  Legisdature  are  not  con- 
vertible terms  in  this  State,  whatever  they  may  be  in  England ; 
and  one  actually  does  subsist  without  the  other,  which  is  denied 
by  Blackstone*    Davis  v.  Ballard,  1  J.  J.  Mar.  576. 

SPARK  OF  EVIDENCE.— ** The  word  'scintiUa,'  however,  as 
applied  in  our  practice,  does  not  mean  that  the  case  should  be 
submitted  to  the  jury  when  there  is  merely  a  *  spark'  or  a 
'glimmer'  of  evidence,  but  means  that,  when  there  is  some 
evidence  to  support  the  plaintiff's  case,  the  court  will  not  under- 
take to  determine  either  its  weight  or  sufficiency  by  taking  the 
case  from  the  jury,  nor  will  the  court,  upon  all  the  evidence, 
take  the  case  from  the  jury  merely  because  the  evidence  on  one 
side  may  be  stronger,  both  numeri«cally  and  in  probative  value, 
than  the  evidence  on  the  other  side,  but  will,  when  there  is 
conflict  in  the  evidence,  leave  the  disputed  question  of  fact  to 
the  jury."  L.  &  N.  R.  Co.  v.  Johnson's  Admx,,  161  Ky.  824, 
171  S.  W.  847. 

SPARKS— SPARK  ARRESTERS.—'  *  All  railroad  com- 
panics  shall  place  in,  on  or  around  the  tops  of  the  chimneys  or 
engines,  a  screen,  fender,  damper  or  other  appliance,  that  will 
prevent,  as  far  as  possible,  sparks  of  fire  from  escaping  from 
such  chimneys."    Ky.  Stats.  (1915),  Sec.  782. 

The  Court  of  Appeals  has  approved  the  following  instruc- 
tions as  to  spark  arresters:  (a)  **The  jury  are  instructed  that 
by  law  it  is  the  duty  of  the  defendant  to  furnish  its  locomotive 
engines  with  the  best  and  most  improved  screen  and  spark 
arresters  in  practical  use,  and  keep  same  in  proper  order,  and 


Digitized  by  VjOOQIC 


SPARKS-SPARK  AR,  3187    SPARKS-SPARK  AR, 

if  they  believe  from  the  evidence  that  the  defendant  failed  to 
so  furnish  or  keep  such  screen  or  spark  arrester  and  because 
thereof  the  plaintiff,  Wilson's  goods  in  MoGeoug-hey  bam  were 
ignited  through  a  spark  escaping  therefrom,  and  such  contents 
destroyed,  they  should  find  for  the  plaintiff/'  (6)  *'If  the 
jury  believe  from  the  evidence  that  the  defendant's  engine  was 
properly  equipped  with  such  screen  or  spark  arrester,  yet,  if 
they  believe  from  the  evidence  that  the  defendant  was  otherwise 
negligent  in  the  management  and  operation  of  its  engine  and 
train,  and  because  thereof  plaintiff's  property  was  ignited  and 
destroyed,  they  should  find  for  plaintiff."  Southern  By.  Co,  v. 
McOeoughey,  102  S.  W.  270,  31  R.  291. 

Instructions  in  substantially  the  above  words  were  approved 
in  L.  <fe  .V.  if.  Co.  V.  Outtnum,  148  Ky.  235,  146  S.  W.  731. 

An  instruction  allowing  a  recovery  of  damages  caused  by  the 
escape  of  sparks  from  defendant's  ** engines,"  held  not  errone- 
ous, though  the  evidence  tended  to  show  that  the  fire  was  started 
by  a  particular  engine.  L,  dk  N.  R.  Co,  v.  Outtnum,  148  Ky. 
235,  146  S.  W.  731. 

It  was  not  error  to  instruct  that  though  defendant's  engine 
was  properly  equipped,  if  defendant  was  otherwise  negligent  in 
the  management  of  the  engine  or  train,  by  which  plaintiff's 
property  was  destroyed,  there  might  be  a  recovery.     Id. 

Liability  attaches  where  engine  was  not  equipped  with  most 
improved  spark  arrester,  or  where  engine  is  negligently  operated. 
L.  &  N.  R.  Co.  V.  Home  Ins.  Co.,  146  Ky.  281,  142  S.  W.  398. 

It  was  not  error  to  instruct  that  the  company  was  bound  to 
equip  ita  engines  with  screens,  fenders  **and"  dampers,  **  which 
constitute  what  is  known  as  a  spark  arrester."  C,  N.  0.  & 
T.  P.  Ry.  Co.  V.  Winkle,  148  Ky.  726,  147  S.  W.  746. 

A  railroad  company  is  not  liable  for  damages  done  by  sparks 
from  its  engines,  where  the  latter  are  equipped  with  the  most 
effective  spark  arresters  in  general  use,  unless  there  is  negli- 
gence in  the  management  of  the  engines.  C,  N.  0,  <fe  T.  P.  Ry. 
Co.  V.  SaMville  Milling  Co.,  137  Ky.  568,  126  S.  W.  118. 

Where  it  is  alleged  that  the  fire  was  caused  by  the  negligence 
of  defendant  in  allowing  sparks  of  an  unusual  size  and  quan- 
tity to  escape  from  its  engines,  the  instructions  should  be  limited 
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to  the  alleged  negligence.  Cincinnati,  N,  0,  it  T.  P.  By.  Co.  v. 
CecU,  90  S.  W.  585,  28  R.  830. 

It  was  misleading  to  instruct  the  jury  that  it  was  the  duty  of 
defendant  to  provide  its  locomotive  with  a  spark  arrester  ''most 
approved  by  those  who,  from  experience  and  business,  are  most 
comx)etent  to  judge  and  determine,"  as  the  law  only  requires 
the  best  and  most  effectual  appliance  in  general  use.  £.  d;  N. 
B.  Co.  v.  Samuel's  Exrs.,  57  S.  W.  235,  22  R.  303. 

The  jury  were  properly  instructed  to  find  for  plaintiff  if 
the  engine  and  train  were  managed  by  defendant's  employes 
in  such  negligent  manner  that  sparks  escaped  therefrom  and 
ignited  the  building,  even  though  the  engine  wbs,  at  the  time, 
provided  with  the  most  approved  screen  or  spark  arrester  known 
to  science  and  in  practical  use,  and  it  was  in  good  order  and 
properly  adjusted.  L.  &  N.  R.  Co.  v.  Dalton,  102  Ky.  290,  43 
S.  W.  431,  19  R.  1318. 

To  constitute  negligent  operation  of  a  locomotive  with  respect 
to  the  emission  of  sparks,  as  distinguished  from  negligent  failure 
to  maintain  the  spark  arresting  apparatus  in  effective  condition, 
there  must  be  an  emission  of  sparks  in  unusual  quantities.  Cen- 
tral City  Foundry  &  Machine  Co.  v.  I.  C.  R.  Co.,  156  Ky.  750, 
162  S.  W.  81. 

Proof  that  a  fire  started  on  the  railroad  right  of  way  is  not 
suflScient  to  warrant  a  recovery  on  the  ground  that  the  engine 
was  not  properly  equipped  with  spark  arresters  without  some 
evidence  of  negligence.  L.  &  N.  R.  Co.  v.  Haggard,  161  Ky. 
317,  170  S.  W.  956. 

It  is  not  enough  to  put  on  safe  and  approved  fire  arresters, 
but  they  must  provide  the  best  and  most  effectual  spark  arresters 
known  to  science  and  of  practical  use,  properly  adjusted,  that 
will  prevent,  as  far  as  possible,  sparks  escaping.  Mills  v.  L.  dk 
N.  R.  Co.,  116  Ky.  309,  76  S.  W.  29,  25  R.  488. 

Although  the  statute  provides  that  the  device  used  for  the 
purpose  of  preventing  the  escape  of  sparks  shall  be  placed 
**on  or  around  the  top  of  the  chimney,''  a  company  is  not  pre- 
cluded from  attaching  the  device  to  any  other  part  of  the  chim- 
ney or  machinery  that  is  equally  effectual  to  prevent  the  escape 
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of  sparks.  L.  &  N.  R,  Co.  v.  Taylor,  92  Ky.  55,  13  R.  373, 
11  R.  258;  Ky,  C.  B.  Co,  v.  Threlkeld,  10  R.  323;  L.  <&  N.  B. 
Co,  V.  Oemum  Ins,  Co,,  11  R.  522. 

The  statute  as  to  the  use  of  spark  arresters  does  not  require 
the  use  by  railroad  companies  of  appliances  that  will  certainly 
prevent  under  all  circumstances  the  escape  of  sparks  from  loco- 
motives. They  are  only  required  to  use  the  most  effectual  known 
preventives  of  practical  use.    Id, 

It  was  error  to  instruct  that  it  is  negligence  on  the  part  of 
the  company  not  to  provide  its  engines  with  the  **best  improved" 
appliances  to  prevent  the  escape  of  sparks.  If  there  are  two  or 
more  appliances  so  nearly  of  equal  efficiency  that  practical  rail- 
road men  differ  in  opinion  as  to  which  is  the  best,  all  that  can 
be  required  of  the  company  is  that  it  shall  in  good  faith  select 
and  use  the  one  it  believes  the  best.  L,  &  N,  B,  Co.  v.  Blair, 
11  R.  578;  L,  &  N,  B,  Co.  v.  Taylor,  11  R.  258. 

**The  court  told  the  jury  in  the  first  instruction  that  it  was 
the  duty  of  the  railway  company  to  equip  its  engines  with 
'screens,  fenders  and  dampers  which  constitute  what  is  known 
as  a  spark  arrester  and  which  would  prevent  as  far  as  possible 
sparks  from  escaping  from  its  engine.'  It  is  argued  that  the 
use  of  the  conjunctive  had  led  the  jury  to  believe  that  an 
engine  had  to  be  equipped  with  all  three  of  these  articles. 
There  might  be  force  in  the  argument,  had  the  court  not  fol- 
lowed it  with  the  language  pertinent  to  these  appliances,  that 
they  were  such  as  constituted  'what  is  known  as  a  spark  arrester.' 
When  the  jury  understood  that  the  appliance  proven  to  have 
been  on  these  engines  was  a  spark  arrester  of  the  most  approved 
type  when  installed,  they  could  not  have  been  misled  by  the 
use  of  the  conjunctive,  plausibly  argued  by  appellant  as  mislead- 
ing. And  further  along  in  the  instruction  the  court  told  the 
jury  that  if  the  defendant  failed  to  provide  its  engine  with 
*such  screens,  fender  or  dampers'  it  was  liable.  The  disjunc- 
tive phraseology  here  used  certainly  made  clear  to  the  jury  that 
the  appliance  alone  necessary  was  the  single  appliance  con- 
stituting a  spark  arrester."  Cincinnati,  N.  0.  &  T.  P.  By,  Co. 
V.  Winkle,  148  Ky.  726,  147  S.  W.  746. 
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Ky.  Stats.,  Sec.  782,  was  not  intended  to  apply  to  cinders 
small  aaough  to  enter  the  human  eye.  C,  N.  0.  &  T.  P.  By,  Co. 
V.  Baxter,  110  S.  W.  248,  33  R.  305. 

SPECIAL  ACT  SCHOOLS.— An  Act  of  the  Legislature 
authorizing  ''Special  Act  Schools''  and  ''all  other  graded  schools 
of  this  Commonwealth  to  levy  a  special  school  tax,"  violates 
Sec.  51  of  the  Constitution,  in  so  far  as  it  applies  to  the  common 
schools  established  and  operating  under  the  general  laws  of  the 
State,  because  the  title  to  said  act  deals  only  with  "Special 
Act  Schools, ' '  and  makes  no  reference  to  the  other  graded  schools 
of  the  Commonwealth.  Board  Trustees  Erlanger  Graded  Com- 
mon School  District  v.  Tate,  155  Ky.  296,  159  S.  W.  777. 

SPECIAL  AGENT.— See  Agency— Agent. 

SPECIAL   AND   EXCLUSIVE   PRIVILEGES.— Speeial   and 

eMlusive  privil^es  are  granted  only  in  consideration  of  public 
services.  When  the  grantee  of  an  exclusive  privilege  has  come 
under  no  obligations  to  serve  the  public  in  any  matter  in  any 
way  connected  with  the  enjoyment  of  the  grant,  it  is  the  duty 
of  the  courts  to  pronounce  the  grant  void.  Gordon  v.  Winchester 
Building  Association,  12  Bush,  111. 

SPECIAL  BENEFIT.— The  sprinkling  of  streets  does  not 
confer  a  special  benefit  on  adjacent  property  in  the  sense  of 
contributing  to  its  value,  and  a  special  tax  for  such  purpose 
can  not  be  sustained;  and  Act  March  21,  1906  (Laws  1906, 
page  276,  Chap.  94),  authorizing  the  common  council  of  citioi 
to  provide  for  sprinkling  the  streets  and  to  assess  the  cost  thereof 
by  front  foot  against  the  property  abutting  on  the  streets,  is 
invalid.  Citi/  of  Owensboro  v.  Sweeney,  129  Ky.  607,  111  S. 
W.  364,  33  R.  833,  930,  18  L.  R.  A.  (N.S.)  181,  130  Am.  St 
Rep.  477. 

SPECIAL  CASES.— Under  Sec.  216,  Ky.  Constitution,  pro- 
hibiting common  carriers  from  charging  more  for  a  short  than 
a  long  haul,  but  providing  that  the  railroad  commission  may  in 
** special  cases"  grant  relief  from  the  operation  of  the  section, 
the  action  of  the  commission  in  refusing  such  relief  can  not  be 
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reviewed  by  the  courts.    L.  &  N.  R.  Co.  v.  Com,,  104  Ky.  226, 
46  S.  W.  707,  47  S.  W.  210,  598,  20  R.  1380. 

SPECIAL  DAMAGES. — ''Special  damages"  are  damages 
which  are  the  natural  and  proximate  result  of  the  injury  com- 
plained of,  but  not  the  necessary  result  thereof,  and  must  be 
specially  pleaded.  L.  &  N.  R,  Co.  v.  Roney,  108  S.  W.  343,  32 
R.  1326. 

For  any  breach  of  a  contract  the  plaintiff  may  recover  always 
such  damages  as  normally  result  therefrom,  or  he  may,  by 
showing  special  facts  to  have  been  known  to  the  defendant  at 
the  time  of  the  contract  which  would  give  notice  to  him  that  a 
breach  of  the  contract  would  result  in  an  otherwise  unexpected 
loss,  recover  his  special  damages.  L.  &  N.  R.  Co.  v.  Mink,  126 
Ky.  337,  103  S.  W.  294,  31  R.  833. 

Special  damages,  such  as  loss  of  time,  physicians'  bills,  bills 
for  medicine,  etc.,  must  be  specially  pleaded,  and  unless  so 
pleaded  no  recovery  can  be  had  therefor.  /.  C  R.  Co.  v.  Beeler, 
142  Ky.  772,  135  S.  W.  305. 

Special  damages,  which  are  such  as  do  not  necessarily  follow 
the  breach  of  an  agreement,  must  be  specially  pleaded.  Ky. 
Tobacco  Asso.  v.  Ashhy,  9  R.  109;  Sandy  River  Coal  Co.  v. 
Caudill,  15  R.  655. 

In  an  action  for  personal  injuries,  special  damages  to  be 
recoverable  must  be  specifically  alleged.  Lexington  Ry.  Co.  v. 
Johnson,  139  Ky.  323,  122  S.  W.  830. 

Special  damages,  such  as  loss  of  time  and  medical  treatment, 
must  be  specially  pleaded.  Lexington  Ry.  Co.  v.  Britton,  130 
Ky.  676,  114  S.  W.  295. 

Loss  of  time  from  personal  injury  is  a  special  damage,  which 
must  be  specially  pleaded  that  it  may  be  recovered.  Central 
Kentucky  Traction  Co.  v.  Chapman,  130  Ky.  342,  113  S.  W.  438. 

In  order  to  recover  from  a  carrier  special  damages  in  the 
form  of  profits  which  were  lost  by  delay  of  the  carrier  in  deliver- 
ing a  shipment  of  goods,  the  carrier  must,  at  the  time  of  the 
delivery  of  the  shipment  to  it,  have  notice  of  the  use  for  which 
the  goods  are  intended,  or  the  character  of  the  goods  must  be 
such  that  such  use  must  be  reasonably  inferred  therefrom.  Brand 
V.  I.  C.  R.  Co.,  108  S.  W.  356,  32  R.  1335. 
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A  carrier  was  not  liable  for  special  damages  through  a  failure 
to  deliver  cottonseed  meal  and  hulls  within  a  reasonable  time 
after  receiving  them,  where  it  did  not,  at  the  time  of  such 
receipt,  have  notice  of  the  purpose  for  which  the  shipment  was 
intended  nor  the  urgent  necessity  of  its  prompt  delivery.  I,  C. 
R.  Co.  V.  NeUon,  139  Ky.  449,  97  S.  W.  757,  30  R.  114. 

In  an  action  to  recover  damages  for  personal  injuries,  a  peti- 
tion which  states  that  the  plaintiff  **  expended  considerable 
money  for  medical  and  nursing  bills,"  states  no  ground  for  the 
recovery  of  special  damages  for  money  expended  for  those  pur- 
poses. Prestonsburg  Coal  Co.  v.  Wallen,  159  Ky.  369,  167  S. 
W.  395. 

Where  an  article  is  sold  for  a  particular  purpose,  the  pur- 
chaser may  recover  such  special  damages  as  parties  would  rea- 
sonably contemplate  would  be  result  of  breach  of  contract.  Z.  C 
R.  Co,  V.  Nelson,  139  Ky.  456,  30  R.  117;  Blue  Grass  Cordage 
Co.  V.  Lufhy,  98  Ky.  583,  33  S.  W.  835,  17  R.  1126 ;  Feland  v. 
Berry,  130  Ky.  340;  Americamr  Bridge  Co.  v.  Distilleries  Co., 
32  R.  870;  Pulaski  Stave  Co.  v.  Miller's  Creek  Lumber  Co.,  138 
Ky.  391 ;  Pugh  v.  Jackson,  154  Ky.  649,  157  S.  W.  1082. 

Special  Damages  from  Breach  of  Contract.  Where  special 
circumstances  showing  that  the  breach  of  the  contract  will  involve 
special  damages  are  communicated  to  a  party  when  the  contract 
is  made,  such  special  damages  may  be  recovered,  though  not  the 
result  of  an  ordinary  brea<ih.  Pulaski  Stave  Co.  v.  Millers  Creek 
Lumber  Co.,  138  Ky.  372,  128  S.  W.  96;  Postal  TelograpK  Cable 
Co.  V.  Louisville  Cotton  Oil  Co.,  136  Ky.  843, 122  S.  W.  852,  125 
S.  W.  266;  7.  C.  R.  Co.  v.  Nelson,  97  S.  W.  757,  30  R.  114. 

In  an  action  against  a  building  contractor  for  breach  of  con- 
tract caused  by  alleged  improper  construction,  the  measure  of 
damages  which  the  owner  may  recover  is  the  difference  between 
the  value  of  the  building  as  it  was  constructed  and  what  its  value 
would  have  been  had  it  been  constructed  in  accordance  with  the 
contract,  with  reasonably  sound  materials  and  reasonably  skill- 
ful workmanship.  Hartford  MiU  Co.  v.  Hmiford  Tobacco  Ware- 
house Co.,  121  S.  W.  477. 

For  any  breach  of  a  contract  the  plaintiff  may  recover  always 
such  damages  as  normally  result  therefrom,  or  he  may,  by  show- 
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ing  special  facts  to  have  been  known  to  the  defendant  at  the 
time  of  the  contract  which  would  give  notice  to  him  that  a 
breach  of  the  contract  would  result  in  an  otherwise  unexpected 
loss,  recover  his  special  damages.  L.  <fe  N.  B.  Co.  v.  Mink,  126 
Ky.  337,  103  S.  W.  294,  31  R.  833. 

SPECIAL  DEMURRER.— ** A  special  demurrer  is  an  objec- 
tion to  a  pleading  which  shows:  (1)  That  the  court  has  no 
jurisdiction  of  the  defendant  or  of  the  subject  of  the  action; 
or  (2)  that  the  plaintiff  has  not  legal  capacity  to  sue;  or  (3) 
that  another  action  is  pending,  in  this  State,  between  the  same 
parties,  for  the  same  cause;  or  (4)  that  there  is  a  defect  of 
parties,  plaintiff  or  defendant."  Civil  Code,  See.  92. 

SPECIAL  DEPOSIT-— A  special  deposit  is  where  the  specific 
money,  the  very  silver  or  gold  coin,  or  bills  deposited,  are  to  be 
restored,  and  not  an  equivalent.  A  general  deposit  is  said  to 
amount  to  a  mere  loan,  and  the  bank  is  to  restore,  not  the  same 
money,  but  an  equivalent  sum,  whenever  it  is  demanded.  Keene 
V.  Collier,  1  Met.  417. 

If  at  the  maturity  of  a  note  payable  to  a  bank  the  principal, 
who  was  then  insolvent,  had  sufficient  money  to  his  credit  as  a 
** general"  deposit  in  the  bank  to  pay  the  note,  the  bank's  failure 
to  appropriate  the  amount  to  the  payment  of  the  note  released 
the  sureties.  But  money  to  his  credit  as  a  ** special"  deposit  to 
meet  checks  already  drawn  'by  him  was  held  by  the  bank  in  trust 
for  that  purpose.  Faulkner  v.  Cumberland  Valley  Bank,  14 
R.  923. 

SPECIAL  ELECTION.— Sec  2  of  the  Act  for  the  establish- 
ment of  public  parks  in  the  city  of  L.  provides  that  **  elections 
of  park  commissioners  shall  always  be  special  elections  on  days 
when  no  other  elections  are  held  in  L."  Sec.  30  provides  that 
the  question  as  to  whether  **this  act  shall  take  effect''  shall  be 
submitted  to  a  popular  vote  at  a  ** special  election,"  but  says 
nothing  about  its  being  held  on  a  day  when  no  other  election 
takes  place.  Held,  that  where  the  vote  on  the  act  was  taken 
by  a  secret  ballot,  according  to  a  law  applicable  to  L.,  the  elec- 
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tion  is  *' special''  and  therefore  valid,  although  polls  were  open 
at  the  same  time  when  and  at  the  same  place  where  the  State 
election  was  being  held.  Winn  v.  Board  of  Park  Commissioners, 
12  R.  339. 

SPECIAL  ENDORSEMENT.— **An  endorsement  may  be 
either  in  blank  or  special,  and  it  may  also  be  either  restrictive 
or  qualified,  or  conditional."  Negotiable  Inst.  Law,  Ky.  Stats. 
(1915),  Sec.  37206,  Subsec.  33. 

**A  special  endorsement  specifies  the  person  to  whom  or  to 
whose  order  the  instrument  is  to  be  payable;  and  the  endorse- 
ment of  such  endorsee  is  necessary  to  the  further  negotiation 
of  the  instrument.  An  endorsement  in  blank  specifies  no  en- 
dorsee, and  an  instrument  so  endorsed  is  payable  to  bearer,  and 
may  be  negotiated  by  delivery.''  Negotiable  Inst.  Law,  Ky. 
Stats.  (1915),  Sec.  37206,  Subsec.  34. 

**The  holder  may  convert  a  blank  endorsement  into  a  special 
endorsement  by  writing  over  the  signature  of  the  endorser  in 
blank  any  contract  consistent  with  the  character  of  the  endorse- 
ment." Negotiable  Inst.  Law,  Ky.  Stats.  (1915),  Sec.  37206, 
Subsec.  35. 

**  Where  an  instrument,  payable  to  bearer,  is  endorsed  spe- 
cially, it  may  nevertheless,  be  further  negotiated  by  delivery; 
but  the  person  endorsing  specially  is  liable  as  endorser  to  only- 
such  holders  as  to  make  title  through  his  endorsement."  Nego- 
tiable Inst.  Law,  Ky.  Stats.  (1915),  Sec.  37206,  Subsec.  40.  See, 
also,  Endorsement. 

SPECIAL  INSTANCE  OR  REQUEST.— A  denial  that 
defendant  performed  any  labor  for  plaintiff  **at  his  special 
instance  or  request"  is  not  an  admission  that  he  performed  the 
labor.    Anderson  v.  Baird,  40  S.  W.  923,  19  R.  444. 

SPECIAL  JUDGES.— See  Judges. 

SPECIAL  LEGISLATION. — See  Local  ob  Special  Legisla- 
tion. 

SPECIAL  MEETING. — ^When  a  called  or  special  meeting  of 
a  Fiscal  Court  or  any  public  body  is  held,  it  is  indispensable  to 
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the  validity  of  the  acts  of  the  body  or  court  at  that  meeting 
thai  each  and  all  of  the  members  of  the  body  or  court  should 
have  personal  notice  of  the  time  when  the  meeting  is  to  be  held, 
if  it  is  practicable  to  give  each  of  them-  such  notice,  so  that 
each  and  all  of  them  may  be  present  if  they  so  desire.  But 
if  all  of  them  are  present  at  the  meeting,  the  fact  that  they  did 
not  have  notice  mH  not  affect  the  validity  of  the  meting,  as 
the  presence  of  the  members  dispenses  with  the  necessity  for 
notice.    Meadors  v.  WiUiams,  163  Ky.  398,  173  S.  W.  1114. 

SPECIAL  OR  EXCISE  TAX.— Even  if  the  inheritantse  tax 
be  a  ** special  or  excise"  tax,  authorized  by  Ky.  Constitution, 
Sec.  181,  and  the  rule  as  to  uniformity  of  taxation  applies  to  a 
special  or  excise  tax,  Revenue  Act,  1906  (Acts  1906,  page  240, 
Chap.  22),  Art.  19,  Sec.  1,  imposing  a  collateral  inheritance  tax 
of  $5  on  every  $100  of  every  legacy  of  the  class  taxed  in  excess 
of  $600  to  the  extent  of  the  excess,  satisfied  the  rule  as  to 
uniformity.  Booth's  Ear.  v.  Com.,  130  Ky.  88,  113  S.  W.  61, 
33  L.  B.  A.  (N.S.)  592. 

SPECIAL  PARTNERS.— Statutory  provisions  as  to  forma- 
tion of  limited  partnerships,  and  liabilities  of  general  and  special 
partners.  Ky.  Stats.,  Sees.  3767-3779.  See,  also,  Pabtnbbs— 
Pabtnbrship. 

SPECIAL  POWER.— A  ''special  power''  to  dispose  of  by 
will,  within  the  meaning  of  the  statute,  is  a  power  which  is 
specificaUy  expressed,  or  as  clearly  and  unequivocaUy  mani- 
fested, of  disposing  by  will  of  some  particular  estate.  Harris 
V.  Harbeson,  9  Bush,  404. 

SPECIAL  PRIVILEGES.— The  first  section  of  the  Bill  of 
Rights  was  intended  to  prevent  the  exercise  of  some  public 
function  or  an  exclusive  privilege  affecting  the  interest 
and  rights  of  the  public  generally,  when  not  in  considera- 
tion of  public  service.  Special  privileges  may  be  granted  to 
one  or  more  citizens  where  the  rights  of  others  are  not  affected. 
In  all  cases  where  private  rights  are  invaded  or  jeopardized 
hy  legislative  enactments,  the  granting  of  a  privilege  to  one 
by  way  of  exemption  from  the  operation  of  a  general  law  is 
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nnconstitational.  The  ''Act  for  the  benefit  of  W.  C.  D. 
Whipps,"  which  authorizes  him  to  run  a  lottery  for  the  purpose 
of  selling  certain  real  estate  belonging  to  him,  the  proceeds  of 
the  drawing  to  be  paid  to  his  creditors,  is  not  within  the  inhibi- 
tion of  the  firet  section  of  the  Bill  of  Bights.  Com.  v.  Whipps, 
80  Ky.  269,  3  R.  798. 

Sec.  864,  Ky.  Stats.,  requiring  borrowing  members  of  building 
and  loan  associations  to  pay  premiums  in  addition  to  legal  inter- 
est violates  Sec.  3  of  Bill  of  Rights,  providing  that  ''no  grant  of 
exclusive,  separate  public  emoluments  or  privileges  shall  be 
nmde  to  any  man  or  set  of  men,  except  in  €t>nsideration  of  public 
services."  SimpsovCv,  Ky,  Citizens  B.  &  L,  Aslkn.,  101  Ky.  496, 
41  S.  W.  570,  42  S.  W.  834,  19  R.  1176. 

The  test  to  which  the  right  to  the  enjoyment  of  special  priv- 
ileges by  individuals  and  private  corporations  must  be  sub- 
jected, is,  do  they  perform  any  public  service,  and  are  they 
subject  to  public  control?  If  they  do  not  render  sudi  service 
and  are  not  subject  to  such  control,  a  legislative  attempt  to 
invest  them  with  privileges  or  immunities  not  allowed  to  the 
general  public  is  in  violation  of  Sec.  3  of  the  Constitution,  and 
void.    Louisville  Ry.  Co.  v.  Louisville  Fire  &  Life  Pro.  Assn., 

151  Ky.  644,  152  S.  W.  799. 

"Railroad  companies  and  telephone  companies  and  other  pub- 
lic service  corporations,  although  they  are  private  corporations, 
as  distinguished  from  public  corporations,  are  granted  special 
privileges,  such  as  the  right  of  Eminent  Domain,  because  they 
are  in  a  measure  public  corporations  and  subject  to  public  con- 
trol. They  are  chargeable  with  certain  duties  to  the  public  and 
are  answerable  to  public  authority  for  a  failure  to  perform  them. 
They  are  granted  a  limited  share  of  governmental  authority, 
and,  in  consideration  of  this,  they  must  render  to  the  public 
the  service  that  was  the  inducement  to  the  grant,  and  it  is  upon 
this  ground  alone  that  the  special  privileges  often  granted  to 
private,  but  public  service,  corporations  are  sustained.*'  Louis- 
viUe  Ry.  Co.  v.  Louisville  Fire  <&  Life  Pro.  Assn.,  151  Ky.  644, 

152  S.  W.  799,  and  cases  cited. 

SPECIAL  PROCEEDINGS-— "Civil  cases  are  actions  or 
special  proceedings."    Civil  Code,  Sec.  1. 
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"A  civil  action  is  a  demand,  by  pleadings,  in  a  court  of  jus- 
tice, for  the  enforcement  of  an  alleged  right  of  a  plaintiff  against 
a  defendant."  "Every  other  civil  case  is  a  special  proceeding.'* 
Civil  Code,  Sees.  2,  3. 

A  bastardy  case  is  a  special  proceeding  and  not  an  action. 
Chandler  v.  Com.,  4  Met.  69. 

A  proceeding  before  a  county  judge  in  the  name  of  the  Com- 
monwealth against  the  trustee  of  the  owner  to  assess  omitted 
property  is  a  special  proceeding  under  Ky.  Stats.,  Sec.  4241; 
though  the  parties  may  have  filed  pleadings  required  by  the 
Civil  Code  as  in  a  suit  at  law.  Ccm.  v.  Lavell,  101  S.  W.  970, 
31  R.  105. 

The  proceeding  to  assess  omitted  property  under  Ky.  Stats., 
Sec.  4260,  instituted  by  the  filing  of  a  statement  of  the  omitted 
property  by  a  revenue  agent,  is  a  proceeding  on  behalf  of  the 
Commonwealth  and  the  Commonwealth  is  the  real  party  in 
interest,  although  the  revenue  agent,  if  successful,  obtains  a 
compensation  for  his  efforts,  and  the  proceeding  is  neither  an 
action  nor  a  special  proceeding  as  defined  by  the  statute,  but  is 
simply  a  supplemental  means  for  assessing  omitted  property. 
Com.  V.  Glover,  132  Ky.  588,  116  S.  W.  769. 

Special  proceedings  prescribed  by  statute  exclude  other  modes 
of  procedure,  if  such  be  the  legislative  intent  as  determined  from 
the  act.  Cartmell  v.  Commercial  Bank  &  Trust  Co.,  153  Ky. 
798,  156  S.  W.  1048. 

By  Su-bseo.  34,  Sec.  732,  of  the  Civil  Codfe,  the  word  '*  action '* 
is  construed  to  embrace  a  demand  for  a  set-off  or  counterclaim, 
and  by  Subsec.  37  the  word  *'sue''  is  construed  to  refer  to  an 
action  or  special  proceeding.  Warfield  v.  Gardner's  Admr., 
79  Ky.  586. 

SPECIAL  RELIEF. — See  All  Proper  and  Equttable  Relief. 

SPECIAL  TAXES. — ^Special  taxes  can  not  be  levied  by  a 
municipality  unless  the  property  charged  receives  a  correspond- 
ing physical,  material,  and  substantial  benefit  therefrom.  City 
of  Owensboro  v.  Sweeney,  129  Ky.  607,  111  S.  W.  364. 

"Special  assessments,  on  the  other  hand,  are  made  upon  the 
assumption  that  a  portion  of  the  community  is  to  be  especially 


Digitized  by  VjOOQIC 


SPECIAL  TAXES      3198      SPECIAL  TERMS 

or  peculiarly  benefited  in  the  enhancement  of  the  value  of  prop- 
erty peculiarly  situated  as  regards  a  contemplated  expenditure 
of  public  funds.  And  in  addition  to  the  general  levy  they 
demand  that  special  contributions  in  consideration  of  the  special 
benefit  shall  be  made  by  the  peiwn  reoeiving  it.  The  justice 
of  demanding  special  contribution  is  supposed  to  be  evident 
in  the  fact  that  the  persons  who  are  to  make  it,  while  they  are 
made  to  bear  the  cost  of  the  public  work,  are  at  the  same  time 
to  suffer  no  pecuniary  loss  thereby;  their  property  being  in- 
creased in  value  by  the  expenditure  to  an  amount  at  least  equal 
to  the  sum  they  are  required  to  pay.  This  is  the  idea  that 
underlies  all  these  levies."    Id, 

''A  special  assessment,  or  local  assessment,  as  it  is  frequently 
called,  is  a  species  of  taxation  imposed  by  municipalities  for  the 
purpose  of  local  improvement,  and  is  baaed  upon  the  assumption 
that  the  property  in  the  locality  of  the  property  improved  will 
be  specially  and  peculiarly  benefited  thereby,  by  which  a  duty 
is  imposed  upon  owners  to  contribute  an  amount  in  payment 
of  the  cost  of  the  improvement  equal  to  the  benefits  received."  Id* 

SPECIAL  TERMS. — The  Constitution  does  not  mention 
special  terms  of  the  Circuit  Court,  but  this  fact  does  not  furnish 
any  reason  why  the  Legislatuna  should  not  make  provision  for 
them.  The  well-established  principle  controlling  State  legisla- 
tion is  that  the  Legislature  has  authority  to  pass  such  laws  as 
are  not  prohibited  by  the  Constitution.  Banks  v.  Com,,  145  Ky. 
800,  141  S.  W.  380. 

An  order  calling  a  special  term  of  Circuit  Court  entered  at 
the  last  day  of  the  regular  term  was  not  defective  for  failing 
to  give  the  style  of  the  case  to  be  tried,  nor  for  failing  to 
state  that  the  special  term  was  necessary  to  transact  the  business 
of  the  court.  In  ordering  a  special  term,  the  circuit  judge  does 
not  act  as  a  court  of  limited  or  special  jurisdiction.  Ordham  v. 
Com,,  164  Ky.  317,  175  S.  W.  981. 

The  legal  effect  of  an  order  adjourning  the  April  term  to  a 
day  in  July  is  not  an  extension  of  the  April  term,  but  the 
appointment  of  a  special  term  at  which  the  court  has  no  juris- 
diction to  vacate  or  modify  a  final  judgment  rendered  in  April, 
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as  at  an  extension  of  that  term.    MoManama  v.  Oamett,  3  Met. 
518. 

Where  an  appeal  from  the  County  Court  was  filed  in  the 
Circuit  Court  on  January  9th,  and  summons  issued)  returnable 
to  the  next  regular  term  commencing  in  March,  the  appeal 
could  be  tried  at  special  term  called  for  that  purpose  in  Feb- 
ruary. An  appeal  is  pending  from  the  time  the  record  is  filed, 
and  the  court  has  the  same  power  to  call  a  special  term  to  hear 
and  dispose  of  an  appeal  pending  as  it  has  to  call  a  special 
term  to  hear  and  dispose  of  a  case  originally  brought  in  that 
court.    Young  v.  Trimble,  164  Ky.  177,  175  S.  W.  366. 

SPECIAL  VERDICT.— See  Civil  Code,  Sec.  326 ;  also,  Verdict. 

SPECIAL  WARRANTY.— ''A  covenant  by  a  grantor  in  a 
deed  *that  he  will  warrant  the  property  hereby  conveyed'  or 
words  of  like  import;  or  the  words  'with  warranty,'  or  'with 
general  warranty,'  in  any  deed,  shall  have  the  same  effect  as 
if  the  grantor  had  covenanted  that  he,  his  heirs  and  personal 
representatives,  would  forever  warrant  and  defend  the  said 
property  unto  the  grantee,  his  heirs,  personal  representatives 
and  assigns,  against  the  claims  and  demand  of  all  persons  what- 
ever. A  covenant  by  a  grantor  *that  he  will  warrant  specially 
the  property  thereby  conveyed,'  or  words  of  like  import,  or  the 
words  'with  special  warranty,'  in  any  deed,  shall  have  the  same 
effect  as  if  the  grantor  had  covenanted  that  he,  his  heirs  and 
personal  representatives,  would  forever  warrant  and  defend 
the  said  property  unto  the  grantee,  his  heirs,  personal  repre- 
sentatives and  assigns,  against  the  claims  and  demands  of  the 
grantor  and  all  persons  claiming,  or  to  claim  by,  through,  or 
under  him."    Ky.  Stats.  (1915),  Sec.  493. 

A  covenant  to  convey  a  title  of  vendor  with  special  warranty 
binds  the  covenantor  to  show  a  title  from  the  Commonwealth. 
Bodley  v.  McChord,  4  J.  J.  M.  476.    See,  also.  Warranty. 

SPECIALTY. — *'A  specialty  is  a  contract  executed  with  the 
solemnities  of  sealing  and  delivery,  and  is  emphatically  styled  a 
deed.  In  contemplation  of  laAv  it  possesses  the  attributes  of 
dignity  and  verity  in  a  pre-eminent  degree."  Helm  v.  Eastland, 
2  Bfbb,  194. 
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An  account  stated  and  acknowledged  at  the  foot  by  the 
debtor,  under  his  seal  to  be  just,  thereby  becomes  a  specialty, 
and  assumpsit  wiU  not  lie  on  the  account.  Hubbard  v.  Becktuith, 
1  Bibb,  492.    See,  also,  Norton  v.  Allen,  3  Mar.  284. 

SPECIE. — Specie  expressed  in  a  note  is  synonymous  with 
gold  and  silver,  within  the  statute  that  required  it  to  be  added 
to  the  enrollment  of  a  judgment  in  such  case,  that  the  note  was 
for  specie.     Webb  v.  Moore,  4  Mon.  483. 

SPECIFIC  LEGACY.— A  specific  legacy  is  a  bequest  of  a 
particular  thing,  specified  and  distinguished  from  all  other 
things  of  the  same  kind.    HiU  v.  Harding,  92  Ky.  76,  13  R.  380. 

A  bequest  of  ''all  of  notes,  bonds,  cash  in  h«aid  or  in  bank" 
is  held  to  be  a  specific  legacy.  Maorehead's  Exr.  v.  France,  153 
Ky.  44,  154  S.  W.  378. 

Specific  designation  of  the  object  of  testator's  bounty  is 
essential  to  the  creation  of  a  specific  bequest.  U.  8,  FideUty  & 
Guar,  Co.  v.  Douglas'  Trustee,  134  Ky.  374,  120  S.  W.  328. 

SPECIFIC  PERFORMANCE.— There  is  no  fundamental  dis- 
tinction between  contracts  involving  personal  property  in  so 
far  as  the  remedy  of  specific  performance  is  concerned.  The 
right  to  a  decree  of  specific  performance  of  a  contract  is  based 
upon  the  equitable  principle  that  the  ordinary  common  law 
remedy  of  damages  for  a  breach  will  not  aflford  a  full  and  ade- 
quate remedy  for  the  injury  arising  from  the  failure  to  carry 
out  its  terms.  Edelen  v.  Samuels  <fe  Co,,  126  Ky.  295,  103  S. 
W.  360,  31  R.  731. 

As  a  general  proposition,  the  granting  of  a  decree  for  specific 
performance  of  a  contract  is  a  matter  of  discretion  with  the 
chancellor,  but  it  is  a  legal  and  not  an  arbitrary  discretion, 
and  where  it  appears  that  the  vendor  of  land  is  possessed  of  an 
indefeasible  title  under  the  statute  of  limitation,  there  is  no 
reason  why  the  court  should  refuse  him  a  decree  specifically 
enforcing  his  contract,  any  more  than  it  would  refuse  to  grant 
him  damages  for  a  breach  of  the  contract.  Watkins  v.  Pfeiffer, 
92  S.  W.  562,  29  R.  97. 

The  discretion  vested  in  the  court  in  cases  sediing  the  specific 
performance  of  contracts  is  not  an  arbitrary  but  a  sound  judicial 
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discretion  controlled  by  established  equitable  principles.  There 
is  no  more  reason  why  a  valid  executory  contract  should  not  be 
enforced  than  there  is  why  any  other  valid  contract  should  not 
be  enforced.    Posey  v.  Kintsey,  146  Ky.  205,  142  S.  W.  703. 

**It  is  elementary  that  specific  performance  will  never  be 
decreed,  except  upon  a  completed  contract;  or,  as  stated  in 
American  &  English  Encyclopedia  of  Law,  Vol.  26,  p.  21,  *As 
it  is  elementary  that  there  can  be  no  contract  unless  the  minds  of 
the  parties  have  met  and  mutually  agreed,  specific  performance 
will  be  denied  where  this  requisite  is  lacking.  Equity  requires 
a  clear,  mutual  understanding  and  a  positive  assent  on  the  part 
of  each  party."  McKnight  v.  Broadtuay  Investment  Co,,  147 
Ky.  535,  145  S.  W.  377. 

To  authorize  a  court  of  equity  to  exercise  its  jurisdiction 
compelling  the  specific  performance  of  a  contract,  it  must  be 
reasonably  certain  as  to  its  subject-matter,  its  stipulations,  its 
purposes,  its  parties,  and  the  circumstances  under  which  it  was 
made.  McKnight  v.  Broadway  Imjestment  Co,,  147  Ky.  535, 
145  S.  W.  377. 

*'A  specific  performance  can  not  be  decreed  of  a  contract 
to  give  or  renew  a  lease  which  does  not  specify  the  term  for 
which  it  is  to  be  given  or  renewed."  36Cyc. 696.  McKnight  v. 
Broadtvay  Investment  Co,,  147  Ky.  53S,  145  S.  W.  377. 

'*  While  the  remedy  of  specific  performance  is  generally 
spoken  of  as  resting  in  the  discretion  or  grace  of  the  chancellor, 
this  is  more  a  form  of  expression  than  an  accurate  definition 
of  the  rights  of  the  injured  party  as  to  his  remedy  by  specific 
performance.  In  other  words,  while  the  chancellor  has  a  dis- 
cretion it  is  not  an  arbitrary  but  a  legal  discretion.*'  Maitingly's 
Exr.  V.  Brents,  155  Ky.  570,  159  S.  W.  1157,  quoting  from 
Edelin  v.  Samuels,  126  Ky.  308. 

There  is  a  line  of  cases  holding  that  where  a  party  obligates 
himself  to  convey  a  described  boundary  or  tract  of  land  and  the 
other  party  to  the  contract  insists  on  performance,  he  is  entitled 
to  have  performance  according  to  the  terms  of  the  contract,  or, 
if  the  vendor  can  not  comply  with  his  contract,  he  may  have 
what  he  can  get  and  damages  or  abatement  in  the  purchase 
price  as  compensation  for  what  he  can  not  get.    McConnell  v. 
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Dunlap,  Hardin,  44;  Bankin  v.  Maxwell,  2  A.  E.  Mar.  488; 
Jones  V.  Shakelford,  2  Bibb,  410;  Haag  v.  Dixon,  151  Ky.  768, 
152  S.  W.  930. 

A  court  of  equity  has  jurisdiction  to  enjoin  a  breach,  and 
thus  indirectly  compel  specific  performance,  of  a  contract,  not- 
withstanding a  covenant  therein  to  pay  liquidated  damages  upon 
its  breach,  if,  from  the  contract  and  the  circumstances  surround- 
ing its  execution,  it  appears  that  the  performance  of  the  contract 
was  intended  sxtd  not  to  give  to  the  covenantor  the  option  either 
to  perform  or  to  pay  the  stipulated  damages,  and  also  that  the 
remedy  at  law  is  inadequate.  Orant  County  Bd.  of  Control  v. 
Allphin,  152  Ky.  280,  153  S.  W.  417. 

Where  payment,  by  the  terms  of  the  contract,  is  to  be  de- 
ferred, especially  where  such  deferred  payment  is  to  be  secured 
by  mortgage,  but  the  time  of  payment  is  not  specified,  the  uncer- 
tainty is  fatal.  Thorp  University  School  v.  Komus  Realty  Co., 
159  Ky.  386,  167  S.  W.  136. 

It  is  elementary  in  the  law  of  specific  performance  that  the 
contract  must  be  certain  and  complete  in  respect  of  its  material 
parts;  and  that  its  material  terms  must  be  expressed  with  such 
clearness  as  to  enable  the  court  to  frame  its  decree  in  accord- 
ance with  the  intent  of  the  parties.  Tharp  University  School  v. 
Komus  Realty  Co.,  159  Ky.  386,  167  S.  W.  136. 

Where  a  party  takes  an  option  to  purchase  a  boundary  of 
land  knowing  at  the  time  that  the  parties  who  give  the  option 
are  not  the  owners  of  the  entire  tract,  and  there  is  no  fraud, 
concealment  or  misrepresentation  on  their  part,  he  can  not  com- 
pel them  to  convey  the  interest  they  own  or  have  performance 
other  than  according  to  the  strict  terms  of  his  contract.  A  party 
who  takes  an  option  with  his  eyes  open  is  not  in  a  position  to 
demand  that  the  court  shall  modify  the  option  for  his  benefi^t 
or  protection.  If  he  elects  to  exercise  his  option  he  must  exer- 
cise it  according  to  its  terms,  and  the  court  will  not  change  his 
option  to  the  prejudice  of  the  other  party.  Haag  v.  Dixon,  151 
Ky.  768,  152  S.  W.  930. 

One  must  be  bound  by  his  contract,  and  if  he  makes  a  con- 
tract which  it  turns  out  he  can  not  perform,  he  must  from  the 
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very  nature  of  things  be  held  liable  therefor.  Jenkins  v.  HanvU' 
ton,  153  Ky.  163,  154  S.  W.  937. 

It  is  the  peculiar  province  of  courts  of  equity  to  compel  the 
specific  performance  of  contracts.    Meaux  v.  Helm,  Snd.  252. 

A  contract  in  which  one  party  only  is  bound  will  not  be 
enforced.    Barbour  v.  Pate,  2  Mon.  5. 

A  contract  to  be  decreed  specifically  must  be  fair,  full,  and 
complete  in  all  its  parts,  and  nothing  in  the  construction  left 
to  the  chancellor.  Ra/nkin  v.  Maxwell,  2  Mar.  490;  Fowler  v. 
Lewis,  3  Mar.  445 ;  Orwy  v.  Davis,  3  J.  J.  M.  383 ;  Reed  v.  Horn- 
hack,  4  J.  J.  M.  377. 

To  enable  either  party  to  compel  a  specific  execution,  as  a 
general  rule,  the  contract  must  be  mutually  binding.  Boiccher 
V.  Vanbuskirk,  2  Mar.  345;  Jones  v.  Noble,  3  Bush,  697. 

It  is  a  general  rule  that  equity  will  not  enforce  the  specific 
performance  of  contract  in  relation  to  chattel  interest,  but  will 
leave  the  party  to  his  remedy  at  law.  Crutchers  v.  Wolf,  1  Mon. 
90;  Madison  v.  Chinn,  3  J.  J.  M.  230. 

A  decree  of  specific  performance  is  not  at  all  times  a  matter 
of  absolute  right,  but  rests  largely  in  the  sound  discretion  of 
the  chancellor.  Ratterman  v.  Campbell,  80  S.  W.  1155,  26  R. 
173. 

Ordinarily,  time  will  be  allowed  the  vendor  to  remove  defects 
in  his  title,  and  specific  performance  will  be  decreed,  although 
the  title  may  not  be  good  when  the  contract  is  made  or  the 
Buit  brought,  if  it  is  good  when  the  decree  is  entered;  and,  if 
time  is  not  of  the  essence  of  the  contract  the  court  will  permit 
the  vendor  if  he  can  do  so  within  a  reasonable  time  to  supply 
the  defects  in  his  title  so  as  to  comply  with  his  contract.  Posey 
V.  Kimsey,  146  Ky.  205,  142  S.  W.  703. 

Specific  execution  will  not  be  refused  where  one  of  the  parties 
has  invested  a  large  sum  of  money  on  the  faith  of  the  contract, 
the  other  standing  by  and  acquiescing  in  it,  and  a  great  loss 
Would  be  inflicted  if  specific  execution  were  refused,  though 
expected  profits  have  not  been  realized.  Bartley  v.  Big  Bra/nch 
Coal  Co,,  160  Ky.  123,  169  S.  W.  601. 

SPECIFICATION.— '* Right  by  'specification/  can  only  be 
acquired  when,  without  the  accession  of  any  other  material, 
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that  of  another  person,  which  has  been  used  by  the  operator 
innocently,  has  been  converted  by  him  into  something  specifically 
different  in  the  inherent  and  characteristic  qualities,  which 
identify  it.  Such  is  the  conversion  of  corn  into  meal,  of  grapes 
into  wine,  etc.'*    Lampion's  Exrs.  v.  Preston,  1  J.  J.  Mar.  462. 

'*By  the  common  law,  as  reported  in  the  year  books,  leather 
made  into  shoes,  cloth  into  clothes,  or  timber  into  plank  or 
blocks,  without  the  consent  of  the  owner  of  the  material,  belongs 
to  him  in  its  modified  form."  Burris  v.  Johnson,  1  J.  J.  Mar. 
197. 

There  are  two  comprehensive  and  fundamental  rules  pervad- 
ing all  the  authorities  which  have  been  consulted,  on  the  doc 
trine  of  accession  and  of  specification;  from  the  first  of  which 
it  is  not  known  that  there  are  any  exceptions,  and  from  the  last 
of  which,  it  is  believed  that  there  can  not  be  many.  These 
rules  are:  (1)  That  no  trespasser,  who  takes  property  of  an- 
other wantonly  and  without  the  owner's  consent,  can  ever  acquire 
a  right  to  it,  by  any  ** accession''  or  ** specification,"  whatsoever. 
(2)  When  the  property  of  one  comes  to  the  possession  of  another, 
innocently,  he  may  acquire  the  right  to  it,  if  by  '* accession" 
or  ** specification"  the  species  be  changed.  Lampion's  Exrs,  v. 
Presion,  1  J.  J.  Mar.  459. 

SPECIFICATIONS. — Ordinances  providing  for  a  street 
improvement  declared  that  **said  work  shall  be  done  in  accord- 
ance with  the  plans  and  specifications  on  file  in  the  office  of 
the  board  of  public  works."  At  the  time  of  their  passage  there 
were  general  specifications  on  file.  It  had  been  the  uniform 
custom  of  the  board,  where  an  improvement  had  been  ordered, 
to  prepare,  after  the  passage  of  the  ordinance,  plans  and  specifi- 
cations as  the  exigencies  of  the  particular  work  demanded.  Held, 
that  it  must  be  presumed  that  the  board,  in  recommending  the 
ordinances,  and  the  general  council  in  passing  them,  acted  in 
view  of  such  custom,  and  did  not  refer  to  the  general  specifica- 
tions theretofore  printed  and  on  file.  Barber  Asphali  Paving 
Co.  V.  6arr,  115  Ky.  334,  73  S.  W.  1106,  24  R.  2227. 

SPECIAL  VERDICT. — ^A  special  verdict  is  authorized  by 
Civil  Code,  Sec.  327.    The  definition  of  "special  verdict"  which 
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was  formerly  contained  in  Civil  Code,  See.  326,  was  stricken  out 
by  the  amendment  of  1886  to  Sec.  327. 

Requisites  and  mode  of  rendition  of  special  verdicts  in  crim- 
inal cases  are  provided  for  in  Crim.  Code,  Sees.  260,  261. 

In  a  criminal  case  '^a  special  verdict  is  a  finding  of  the  facts 
only,  leaving  the  law  arising  on  the  facts  to  the  judgment  of  the 
court,  with  an  ascertainment  of  the  punishment  in  the  event  that 
the  court  pronounces  a  judgment  of  conviction  on  the  verdict, 
in  cases  in  which  the  jury  is  required  to  determine  the  punish- 
ment/'   Crim.  Code,  Sec.  259. 

SPECULATE. — The  Court  of  Appeals  can  not  ''speculate" 
on  the  effect  of  incompetent  evidence.  Kennedy  v.  Com.,  14  Bush, 
340;  Coppage  v.  Com,,  3  Bush,  532. 

SPECULATE  UPON  HIS  CHANCES.— A  party  will  not  be 
allowed  to  speculate  upon  his  chances  before  a  jury  with  the 
facts  then  at  his  command,  and  then,  if  unsuccessful,  ask  for  a 
new  trial  so  that  he  might  present  other  facts,  which  were  within 
his  knowledge  at  the  time  of  the  trial,  to  another  jury.  Powell 
V.  Com,,  149  Ky.  433,  149  S.  W.  891. 

SPECULATIVE  VALUE.— In  action  by  administrator  to 
recover  for  injuries  causing  the  death  of  his  intestate,  instruc- 
tions defining  compensatory  damages  should  restrain  the  jury 
to  an  estimate  of  intestate's  power  to  earn  money,  and  not  leave 
them  free  to  fix  a  speculative  value  on  his  life.  Ky,  Central  R. 
Co.  V.  GasUneau,  83  Ky.  119,  7  R.  3. 

SPECULATIONS. — ^A  husband  managing  his  wife's  farm 
could  not  make  his  wife  liable  for  his  losses  in  speculating  in 
tobacco.    Com  v.  Meredith,  160  Ky.  677,  170  S.  W.  22. 

SPEED. — ^There  is  no  statute  in  Kentucky  regulating  the 
rate  of  speed  at  which  railroads  shall  run  trains,  and  while  in 
civil  actions  for  injuries  resulting  from  the  alleged  negligence 
of  railroad  companies  the  court  has  held  that  such  rapid  running 
of  a  train  over  the  streets  or  crossings  of  a  town  or  city  as  would 
render  unavailing  signals  that  may  have  been  given  of  its  ap- 
proach, was  such  evidence  of  negligence  as  would  entitle  the 
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person  injured  thereby  to  recover  damages,  it  has  never  under- 
taken to  fix  a  rate  of  speed  at  which  trains  should  be  operated 
in  towns  or  cities.  C,  N.  0.  &  T.  P.  Ry.  Co.  v.  Cam.,  104  S. 
W.  771,  31  R.  1113. 

A  witness  living  near  a  railroad,  and  who  has  frequently 
watched  trains  pass  and  sometimes  timed  them,  is  qualified  to 
testify  as  to  the  speed  of  a  train.  L.  &  N.  R.  Co.  v.  SteuMtrt's 
Admr.,  131  Ky.  665,  115  S.  W.  775. 

In  an  action  for  the  death  of  a  brakeman  from  injuries  sus- 
tained in  a  derailment,  it  was  ©rrot  to  admit  evidence  of  the 
train's  speed  one  and  a  half,  three,  or  five  miles  distant  from 
the  place  of  the  wreck,  to  show  its  speed  at  that  point.  L.  &  N. 
R.  Co.  V.  Stewart's  Admr.,  131  Ky.  665,  115  S.  W.  775. 

Though  a  witness  may  not  understand  engineering  or  the 
management  of  railroads,  he  is  competent  to  testify  as  to  whether 
the  train  was  running  faster  than  the  usual  rate  or  safety 
requires.    L.  C.  &  L.  R.  Co.  v.  Ramsey,  3  B.  386. 

When  outside  of  the  city  limits  and  not  upon  a  public  high- 
way electric  cars  may  be  run  at  any  speed  desired  which  is  not 
so  great  as  to  render  unavailable  the  ordinary  signals  of  the 
approach  of  the  car,  and  at  such  places  the  motorman  is  not 
required  to  ring  his  gong  from  time  to  time  as  he  runs.  Louis- 
ville Ry.  Co.  v.  Smock,  147  Ky.  345,  144  S.  W.  40. 

It  was  a  rule  of  the  common  law  and  has  been  made  so  by 
legislative  declaration  that  no  person  shall  operate  a  motor 
vehicle  on  a  public  highway  at  a  rate  of  speed  greater  than  is 
reasonable  and  proper  in  view  of  the  time  and  place  and  having 
regard  to  the  traflBc  and  use  and  condition  of  the  highway ;  and 
the  statute  further  provides  that  a  speed  in  excess  of  eight  miles 
per  hour  is  prima  facie  unreasonable  in  rounding  a  curve.  Wade 
V.  Brents,  161  Ky.  607,  171  S.  W.  188. 

At  a  crossing  out  in  the  country,  away  from  any  station  or 
town,  a  railroad  company  is  at  liberty  to  run  its  trains,  so  far 
as  strangers  are  concerned,  at  any  rate  of  speed  it  sees  fit. 
Parkerson  v.  L.  &  N.  R.  Co.,  80  S.  W.  468,  25  B.  2260. 

A  railroad  company  in  running  its  train  through  an  incor- 
porated town  of  900  inhabitants  at  a  time  and  place  where  the 
presence  of  persons  or  its  tracks  may  be  reasonably  anticipated. 
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at  the  rate  of  from  forty  to  forty-five  miles  an  hour,  is  guilty  of 
negligence.  Smith's  Admr.  v.  Cincinnati,  N.  0.  <fe  T.  P.  By.  Co., 
146  Ky.  568,  142  S.  W.  1047. 

The  Motor  Vehicle  Law  of  1914,  provides  that  motor  vehicles 
shall  not  be  driven  at  a  speed  greater  than  is  reasonable  and 
proper,  and  provides  what  rates  of  speed  at  certain  places  shall 
be  prima  facie  a  violation  of  that  law  Acts  1914,  p.  185 ;  Ky. 
Stats.  (1915),  Sec.  2739. 

It  is  the  duty  of  a  chauffeur  to  run  his  automobile  at  a  rea- 
sonable speed.  Helm  v.  Phelps,  157  Ky.  795,  164  S.  W.  92.  See, 
also,  Rate  of  Speed. 

SPEEDY  PUBLIC  TRIAL.— See,  also,  Juby  Trial. 

Criminal  Code,  Sec.  194,  providing  for  summoning  jurors 
from  an  adjoining  county  does  not  violate  Ky.  Constitution, 
Slec.  11,  which  guarantees  defendant  a  * 'speedy  public  trial  by 
an  impartial  jury  of  the  vicinage.*'  Mosely  v.  Cam.,  84  S.  W. 
748,  27  R.  214. 

Where  a  person  arrested  without  warrant  was  brought  by 
the  arresting  officer  before  the  police  judge,  who  proceeded  at 
once  to  begin  holding  an  examining  trial,  which  was  continued 
from  day  to  day,  the  prisoner  being  represented  by  able  counsel, 
and  the  county  attorney  conducting  the  examination,  the  pro- 
visions of  the  Code  were  substantially  complied  with.  Johnson 
V.  ColKns,  89  S.  W.  253,  28  R.  375. 

SPELLING. — ^Where  the  fair  intent  of  an  indictment,  instru- 
ment, or  contract  can  be  gathered  from  the  whole  text,  it  will 
not  be  vitiated  because  of  bed  spelling,  false  grammar,  or 
erroneous  punctuation.  Oaither  v.  Com.,  91  S.  W.  1124,  28 
E.  1345. 

SPIKE  MAUL. — ^Plaintiff,  a  section  hand,  was  drawing  spikes 
from  ties  with  a  claw  bar  when  another  workman  struck  the 
daw  bar  with  a  spike  maul  for  the  purpose  of  facilitating  the 
work,  and  a  splinter  flew  off  the  maul  and  struck  plaintiff  in 
the  eye,  destroying  his  sight.  Held,  that  the  court  properly 
instructed  the  jury  that  it  was  the  duty  of  the  master  to 
furnish  safe  and  suitable  tools  for  these  workmen,  and  that 
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if  it  failed  to  do  so,  and  the  defect  in  the  spike  manl  so 
furnished  was  known  to  the  master,  or  it  could  have  known  it 
by  the  exeroise  of  ordinary  and  reasonable  care,  and  that 
plaintiflF  did  not  know  of  such  defect,  if  defect  there  was,  then 
the  jury  should  find  for  the  plaintiflF;  and  as  it  was  not  plain- 
tiflf's  duty  to  handle  the  spike  maul,  it  was  proper  for  the 
court  to  refuse  to  qualify  the  instruction  by  adding:  ** Unless 
the  jury  should  believe  that  appellee  knew,  or  in  the  exercise 
of  ordinary  care  might  have  known  of  the  defect  in  the  spike 
maul,  if  defect  there  was,"  etc.  L.  &  N,  B.  Co.  v.  Roberts, 
70  S.  W.  833,  24  R.  1160.    See,  also,  Slivbb. 

SPIRIT  OF  STATUTE.— A  case  within  the  letter  but  not 
within  the  spirit  of  a  remedial  statute  is  not  embraced  by  it. 
Brovm  v.  Thompson,  14  Bush,  538. 

A  statute  will  be  construed  according  to  the  spirit  and 
intent  and  not  the  letter.  Com.  v.  Reynolds,  89  Ky.  147,  11 
R.  445. 

"The  letter  killeth,  but  the  spirit  maketh  alive."  City  of 
Bowling  Oreen  v.  McMullen,  134  Ky.  750. 

SPIRITUALISM. — The  fact  that  one  believes  in  spiritualism 
is  not  an  evidence  of  unsound  mind.  Raison  v.  Raison,  Exrx., 
148  Ky.  116,  14e  S.  W.  400. 

The  mind  might  become  insane  with  spiritualism  as  its 
monomania,  just  as  it  might  become  insane  upon  the  subject 
of  religion,  politics,  business  or  any  of  the  multitudinous 
subjects  which  engross  the  attention  of  the  human  intellect. 
Raison  v.  Raison,  Exrx.,  148  Ky.  116, 146  S.  W.  400. 

SPIRITUOUS  LIQUORS.— The  word  ''spirituous,"  as  ap- 
plied to  liquors,  means  only  such  as  are  produced  by  distilla- 
tion.   Onadinger  v.  Com.,  4  R.  614. 

The  statute  presenting  no  form  for  the  certificate  of  the 
oflScers  of  the  election,  a  certificate  that  the  vote  for  the  sale 
of  ** spirituous"  liquors  was  so  much,  and  the  vote  against  so 
much,  does  not  exclude  the  idea  that  the  voters  voted  either  for 
or  against  the  sale  of  ''spirituous,  vinous,  or  malt"  liquors. 
Hubbard  v.  Com,,  10  B.  683.    When  the  vote  is  against  selling. 
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the  board  to  compare  the  polls  must  certify  that  fact  to  the 
County  Court.  But  if  in  favor  of  selling,  there  is  no  necessity 
of  such  certificate.    Com.  v.  Hoke,  14  Bush,  668. 

Beer  is  not  a  spirituous  liquor  within  the  meaning  of  the 
statute  against  keeping  a  tippling-house,  "which  provides  a 
penalty  for  selling  without  license  **wine  or  spirituous  liquorsi, 
or  the  mixture  of  either.''  Gnadmger  v.  Com,,  4  B.  bl^\  King 
V.  Com.,  4  R.  62a. 

It  is  unnecessary  to  prove  facts  of  common  knowledge  or 
the  meaning  of  words  in  the  vernacular  language.  It  is 
judicially  known  that  whisky  or  brandy  is  a  spirituous  liquor; 
also  that  lager  beer  is  a  malt  liquor.  It  is  equally  well 
judicially  known,  as  a  matter  of  common  knowledge,  that  bock 
beer  or  conHnon  beer  is  a  malt  liquor.  Pedigo  v.  Com.,  70  S. 
W.  650,  24  E.  1029. 

SPIRITUOUS,  VINOUS  OR  MALT  LIQUORS.— Ky.  Stats., 
Sec.  2557,  making  it  unlawful,  after  a  local  option  elec- 
tion resulting  in  a  vote  against  sale  of  **  spirituous,  vinous  or 
malt  liquors,'*  to  sell  any  such  liquors,  is  not,  in  view  of  prior 
judicial  construction  of  the  words  in  prior  statutes  on  the 
subject,  violated  by  sale  of  malt  liquor  containing  less  than  two 
per  cent,  of  alcohol,  and  non-intoxicating  in  the  largest  quantity 
in  which  it  may  be  drunk.  City  of  Bowling  Oreen  v.  McMuUen, 
134  Ky.  742,  122  S.  W.  823,  26  L.  B.  A.  (N.S.)  895. 

SPITE  FENCE. — Case  growing  out  of  erection  of  spite 
fence.    Wilson  v.  Irioin,  144  Ky.  311,  13ft  S.  W.  373. 

SPITTING  OR  COUGHING  BLOOD.— What  constitutes 
spitting  or  coughing  blood.  See  note  on  this  subject  in  23 
L.  R.  A.  (N.S.)  917. 

SPLASH  DAM. — For  the  purpose  of  getting  timber  to 
market,  a  large  ''splash  dam"  was  constructed.  The  dam  was 
built  of  heavy  timbers  -closely  laid,  so  as  to  catch  and  hold  the 
water.  It  had  flood  gates  which  could  be  easily  opened  to  let 
the  water  out  after  the  dam  became  full.    By  this  means  there 
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was  caught  a  sufficient  volume  of  water  to  flood  the  channel 
below  and  float  out  large  quantities  of  heavy  logs.  American 
Car  &  Foundry  Co.  v.  Spears,  146  Ky.  736,  143  S.  W.  377. 

Where  the  operation  of  a  ** splash  dam"  necessarily  creates 
a  nuisance  and  involves  a  trespass  upon  the  lands  of  another, 
and  the  injury  is  not  the  result  of  the  negligent  manner  in 
which  the  dam  is  operated,  the  owner  of  the  dam  can  not  escape 
liability  on  the  ground  that  he  had  employed  an  independent 
contractor  to  operate  the  dam.  American  Car  &  Foundry 
Co,  V.  Spears,  146  Ky.  736,  143  S.  W.  377. 

SPLITTING  CAUSES.— ''Th€  rule  is  elementary  that  a 
party  can  not  split  a  cause  of  action  and  sue  on  a  part  at  one 
time  and  the  remainder  at  another.'*  Louisville  Bridge  Co,  v. 
LonUsville  &  Nashville  Ra/Uroad  Co.,  116  Ky.  258;  Covington 
&  Cindnnaii  Elevated  Railroad  &  Transfer  &  Bridge  Co.  v. 
Kleimsier,  106  Ky.  609;  Harp  v.  Southern  Ry.  Co.,  150  Ky. 
564,  150  S.  W.  663. 

The  rule  is  elementary  that  a  party  can  not  split  the  cause 
of  action  and  sue  on  a  part  at  one  time  and  the  remainder  at 
another,  and  so  if  several  distinct  things  or  species  of  property 
owned  by  the  same  person  are  injured  by  the  same  act  or  tort, 
the  injured  party  can  not  bring  diflferent  actions  for  each 
injury,  but  must  seek  to  recover  all  his  damage  in  one  action. 
Harp  V.  Southern  Ry.  Co.,  150  Ky.  564,  150  S.  W.  663. 

The  rule  against  splitting  a  cause  of  action  applies  to  actions 
to  recover  land,  so  that  a  claimant  of  land  can  not  bring  a 
succession  of  actions  for  diflferent  parts  of  a  boundary  of  land 
in  controversy.    Dils  v.  Justice,  137  Ky.  822,  127  S.  W.  472. 

A  plaintiflf  will  not  be  allowed  to  divide  his  cause  of  action 
and  bring  two  suits  instead  of  one.  Powell  v.  Weiler,  11 
B.  M.  187. 

The  rule  that  the  same  person  can  not  maintain  more  than 
one  action  against  the  same  defendant  on  the  same  cause  of 
action  applies  to  the  Commonwealth  as  well  as  to  other  litigants. 
B.  F.  Johnson  Pub.  Co.  v.  Com.,  97  S.  W.  749,  30  R.  148. 

Where  an  action  is  brought  and  a  recovery  had  by  the 
personal  representative  for  the  killing  of  plaintiff's  intestate,  a 
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sabsequent  action  can  not  be  maintained  for  the  killing  of  a 
horse  and  destra<3tion  of  a  buggy  which  occurred  at  the  same 
time  as  the  killing  of  plaintiff's  intestate.  The  rule  is  that 
the  entire  <*laim  arising  out  of  a  civil  transaction,  whether  in 
the  nature  of  a  contract  or  tort,  can  not  be  divided  into  separate 
and  distinct  claims  and  each  form  the  basis  of  an  action. 
Cole's  Admx.  v.  7.  C.  B.  Co.,  120  Ky.  686,  87  S.  W.  1062, 
27  R.  1087. 

Appellants  <can  not  split  up  their  causes  of  action  and 
prosecute  them  one  by  one  in  the  Court  of  Appeals  Mead  v. 
Mead,  112  S.  W.  867. 

Though  an  action  to  enjoin  the  wasting  of  natural  gas 
and  a  claim  for  damages  for  gas  wasted  might  be  joined,  and  a 
court  of  equity,  after  taking  jurisdiction  to  grant  the  equitable 
relief,  might  retain  jurisdiction  to  assess  damages,  they  are 
separate  and  distinct  causes  of  action,  and  a  suit  for  injunctive 
relief  alone  will  not  bar  a  subsequent  action  for  damages  on 
the  ground  that  it  would  be  a  splitting  of  the  cause  of  action. 
LouisviUe  Oas  Co.  v.  Kentucky  Heating  Co.,  132  Ky.  43S,  111 
a  W.  374,  3a  R.  9-12. 

SPOLIATION.— ''The  rule  established  in  this  State  in 
regard  to  spoliation  is  that  it  is  only  where  the  cost  of  the 
improvement  equals  the  value  of  the  property  sought  to  be 
taxed  that  the  enforcement  of  the  lien  for  the  improvement 
amounts  to  spoliation.  If  the  cost  of  the  improvement  does  not 
equal  the  value  of  the  property  sought  to  be  taxed,  the  courts 
will  uphold  the  assessment,  and  enforce  its  collection."  Holler 
V.  Barber  Asphalt  Pwvi/nff  Co.,  130  Ky.  550;  Otter  v.  Barber 
Asphalt  Paving  Co.,  96  S.  W.  862,  29  R.  1157;  James  v.  City 
of  Louisville,  40  S.  W.  912,  19  R.  447;  City  of  LouisviUe  v. 
Bitzer,  115  Ky.  359,  364;  City  of  Bardwell  v.  Gardner,  152  Ky. 
Ill,  153  S.  W.  9. 

Whether  a  street  improvement  assessment  amounts  to  spolia- 
tion depends  not  upon  the  value  of  the  lot  alone,  but  upon  the 
value  of  the  lot  and  improvements  thereof  after  construction 
of  the  street  improvement ;  and  if  the  assessment  of  the  improve- 
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ment  does  not  equal  the  value  of  the  property  to  be  taxed,  it 
will  be  enforced.  Holler  v.  Barber  Asphalt  Paving  Co.,  130 
Ky.  547,  113  S.  W.  516. 

No  department  of  the  government  can  take  the  property  of 
the  citizen  for  public  purposes  without  just  compensation,  and 
when  the  entire  property  is  taken  to  pay  for  a  public  improve- 
ment there  is  no  room  for  a  presumption  as  to  the  benefits 
received,  but  a  case  of  spoliation  is  shown.  Covington  v.  South- 
gate,  54  Ky.  491;  Preston  v.  Rudd,  84  Ky.  150;  Otter  v.  Barber 
Asphalt  Co.,  96  S.  W.  862,  29  R.  1157;  City  of  LauisvUle  v. 
Benedict,  147  Ky.  391,  144  S.  W.  43. 

Abutting  property  will  not  be  subjected  to  the  payment  of 
street  assessments  where  they  are  so  grossly  in  excess  of  the 
value  of  the  property  as  to  amount  to  spoliation.  James  v.  City 
of  LmisvUle,  40  S.  W.  912,  19  R.  447. 

An  assessment  which  is  greater  in  amount  than  the  value 
of  the  property,  is  a  spoliation,  and  an  unconstitutional  appro- 
priation of  property.  Cooley  on  Taxation,  pages  1256-1269; 
Duke  V.  O'Brien,  100  Ky.  710;  Louisville  v.  Roller  Mill  Co.,  3 
Bush,  416;  Hood  v.  Trustees,  15  S.  W.  516;  James  v.  Louis- 
ville, 40  S.  W.  912;  Williams  v.  Wedding,  165  Ky.  381,  176  S. 
W.  1176. 

SPOLIATUS  DEBET  ANTE  OMNIA  RESTITUL— A  person 
who  has  been  robbed  onght  first  of  all  have  his  goods  restored. 
Cochran's  Law  Lexicon. 

This  maxim  is  applied  in  Lance  v.  Coujan,  1  Dana,  196. 

SPONGE. — ^Action  for  malpractice  of  surgeon — ^leaving 
sponge  in  wound  after  operation.  Samuels  v.  Willis,  133  Ky. 
459,  118  S.  W.  339. 

SPONTANEOUS- — Spontaneous  declaration  held  to  mean 
one  which  was  part  of  res  gestae.  Ky.  Coal  &  T.  Co.  v.  Ken- 
tucky Union  Co.,  214  Fed.  612. 

SPORT. — '* Hazard"  should  be  understood,  ejusdem  generis, 
as  importing  some  chance  or  risk  like  that  of  its  aissociate  terms, 
"game,"  ** sport,"  ''pastime."    Graves  v.  Ford,  3  B.  Mon.  115. 
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SPRAC. — To  ''sprag"  the  wheels,  means  to  put  a  sti<*  in 
between  the  spokes,  so  that  when  the  stick  by  the  revolution  of 
the  wheel  came  in  contact  with  the  bed  of  the  car  it  would 
chock  the  wheel.  Phoenix  Jellico  Coal  Co.  v.  Robinson,  148 
Ky.  26,  145  S.  W.  1131. 

A  miner  was  killed  by  being  caught  between  the  car  he  was 
taking  out  and  props  set  near  the  track,  while  he  was  attempting 
to  '*sprag"  the  wheels.  He  knew  there  was  not  room  between 
the  props  and  the  track  to  stand  without  being  caught  by  a 
moving  car,  and  also  knew  that  there  was  another  and  safe  way 
of  holding  the  car  back.  With  knowledge  of  the  danger  attend- 
ing the  method  he  adopted  of  holding  the  car  back  and  of  the 
fact  that  there  was  a  safe  way  of  doing  it,  he  assumed  the  risk 
of  the  injury,  notwithstanding  the  company  may  have  been 
negligent  in  placing  the  props  too  close  to  the  track.  Bon 
JeUico  Coal  Co.  v.  Walker*s  Admr.,  164  Ky.  408,  175  S.  W.  629. 

SPRING. — ^Though  a  place  is  generally  known  by  the 
appellation  of  a  lick,  yet  if  a  spring  is  there,  and  an  entry  calls 
for  it  by  the  appellation  of  a  spring,  and  contains  other  dis- 
tinguishing calls,  the  entry  is  valid.  SnUth  v.  Norvel,  2  A.  K. 
Mar.  161. 

The  measure  of  damages  for  an  injury  to  a  spring  where 
the  injury  is  temporary,  is  the  reasonable  cost  of  removing  the 
trouble,  and  the  value  of  the  use  of  the  spring  until  the  trouble 
can  be  so  remedied  by  ordinary  care,  or  if  the  use  of  the  spring 
is  only  impaired,  the  fair  value  of  the  impairment  of  the  use, 
until  the  trouble  can  be  remedied.  Cherry  Brothers  v.  Christian 
County,  146  Ky.  330,  142  S.  W.  726. 

SPRING  GUNS. — ^Where  a  person  has  valuable  property  in 
a  strong  warehouse,  well  secured  by  locks  and  doors,  it  is  lawful 
for  him,  as  an  additional  security  at  night,  to  erect  a  spring 
gun,  which  can  only  be  made  to  explode  by  entering  the  house. 
Gray  v.  Conibs,  7  J.  J.  M.  478.    See,  also,  14  B.  Mon.  87  (107). 

SPRINGING  INTEREST.— A  father  conveyed  to  his  chil- 
dren  then  living  the  absolute  title  to  one  tract  of  land,  and  as  to 
another  provided  that  if  at  his  decease  any  of  the  grantees 
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wanted  if  they  should  have  it  at  the  price  of  $700,  **or  all  can 
have  the  same  chance  at  the  above  price."  As  to  the  last-named 
tract  the  deed  was  conditional,  and  created  a  ''springing  inter- 
est." It  was  necessary  for  the  grantees  to  accept  and  comply 
with  the  terms  of  the  deed,  and  they  having  done  so,  in  a  con- 
troversy between  them  and  after-born  children  of  the  grantor 
the  non-distribution  of  the  price  of  the  land  by  the  administra- 
tor is  immaterial.    Enoch  v.  Enoch,  7  R.  442. 

SPRINGING  OR  SHIFTING  USE.— A  devise  in  trust  for 
the  benefit  of  one  and  his  family,  if  he  should  have  one,  is  valid 
in  both  its  branches,  though  it  be  contingent  as  to  the  family,  as 
to  whom  it  is  an  executory  devise,  depending  upon  a  contingency 
which  must  happen  within  the  life  of  a  person  in  being.  It  is 
a  springing  or  shifting  use,  each  member  of  the  family  being 
entitled  as  they  come  into  being.  Floumoy  v.  Johnson,  7  B. 
M.  604. 

SQUARE. — Each  subdivision  of  territory  bounded  on  all 
sides  by  principal  streets  is  a  square  within  the  meaning  of  the 
charter,  which  provides  that  str^t  improvements  shall  be  made 
**at  the  exclusive  cost  of  the  owners  of  lots  in  each  fourth  of  a 
square."  Broadway  Baptist  Church  v.  McAtee,  8  Bush,  508. 
See,  also,  Marret  v.  Const.  Co.,  161  Ky.  845,  171  S.  W.  396. 
Unless  property  is  situated  in  a  territory  so  bounded  that  it 
can  not  be  deemed  any  part  of  a  square,  and  can  not  be  assessed 
for  adjacent  street  improvements.  Caldwell  v.  Rupert^  10  Bush, 
180. 

Under  Ky.  Stats.,  See.  2833,  it  is  not  meant  by  the  statute 
that  the  squares  are  rectangular  figures,  or  having  figures  of 
uniform  shape  or  size.  Whenever  territory  is  bounded  by  **  prin- 
cipal streets"  it  is  a  square  in  the  meaning  of  the  statute.  6er- 
man  Protestant  Orphan  Asylum  v.  Barber  Asphalt  Paving  Co,, 
82  S.  W.  632,  26  R.  805. 

Where  one  owns  a  lot  in  a  square  which  is  bounded  on  all 
sides  by  principal  streets,  except  that  the  street  on  one  side 
if  extended  226  feet  on  its  eastern  line  will  run  through  the  lot 
in  controversy,  and  through  which  square  is  an  improved  alley- 
way, the  lower  court  properly  treated  the  territory  as  prac- 
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tically  a  square  in  enforcing  a  lien  for  improving  the  alleyway, 
and  properly  adopted  the  syatem  by  quarter  squares  as  the  one 
applicable  in  this  case  in  determining  the  sum  due  by  such  lot 
owner  for  the  improvement  of  the  alley.  Holt  v.  Figg,  123  Ky. 
172,  94  S.  W.  34,  29  R.  613. 

Under  the  charter  provision  that  the  costs  of  the  improve- 
ments in  the  interior  of  a  square  must  be  borne  by  all  the  prop- 
erty within  the  four  quarters  of  a  square,  where  the  square  was 
double  the  length  east  and  west  of  ordinary  squares,  the  whole 
tract  being  in  effect  two  squares,  the  western  squares  should 
not  be  assessed  for  the  opening  of  an  alley  through  the  eastern 
quarters.  Dumesnil  v.  Shanks,  97  Ky.  354,  30  S.  W.  654,  31  S. 
W.  864,  17  R.  170. 

The  city  charter  in  relation  to  street  improvements  provides 
that  '*each  subdivision  of  territory  bounded  on  all  sides  by 
principal  streets"  is  to  be  deemed  a  square.  Whether  a  par- 
ticular way  is  a  principal  street  is  necessarily  a  question  of 
fact,  in  determining  which  the  width  and  length  of  way,  while 
not  conclusive  of  the  question,  may  be  considered  in  connection 
with  other  facts.    Reed  v.  Nevin,  10  R.  406. 

While  the  law  defines  a  square  in  the  city  of  Louisville  as 
bounded  on  all  sides  by  principal  streets,  it  is  not  required 
that  they  be  of  equal  size;  that  some  are  smaller  than  others 
is  no  reason  why  those  o'wning  property  thereon  should  be 
excused  from  assessments  for  making  the  streets  on  which  they 
border.    Baker  v.  Selvage,  7  R.  838. 

While  a  square  may  be  of  such  dimensions  as  to  show  that 
it  was  never  contemplated  that  so  large  a  territory  should  be 
deemed  a  square  within  the  meaning  of  the  charter  as  to  street 
improvements,  the  mere  fact  that  a  square  is  larger  than  the 
usual  squares  of  the  city  will  not  authorize  such  conclusion. 
Nevin  v.  Roach,  86  Ky.  492,  9  R.  819. 

*'Each  subdivision  or  territory  bounded  on  all  sides  by  prin- 
cipal streets  shall  be  deemed  a  square."  (Cities  of  Fifth  Class) 
Acts  1912,  p.  438.    See,  also.  Block. 

SQUARE  YARD. — '*A  square  yard,  when  applied  to  a  sur- 
face, means,  of  course,  suiperficial  measure,  but  when  applied  to 
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a  solid,  it  might  and  generally  would  import  solid  measure  or  a 
yard  every  way,  according  to  the  subject  of  mensuration;  and, 
therefore,  as  an  excavation  of  unascertained  extent  in  depth  was 
the  subject-matter  of  the  contract  in  this  case,  the  'square 
yard,'  though  abstractly  it  would  mean  a  superficial  yard,  may 
have  been,  and  probably  was,  intended  to  mean,  synonymously 
with  cubic  yard,  the  square  yard  or  yard  every  way  of  the  solid 
contents  of  the  excavated  ground."  City  of  Louisville  v.  Hyatt, 
2  B.  Mon.  182. 

SQUARES.— In  Finnie  v.  Clay,  2  Bibb,  361,  the  parties  had 
agreed  that  certain  lands  might  be  surveyed  in  **  squares  to 
the  cardinal  points."  The  survey  was  made  according  to  the 
magnetic  needle,  and  not  to  the  cardinal  points;  that  is,  the 
true  meridian.  The  court  decided  that,  as  the  parties  had  not 
declared  whether  the  courses  should  be  run  according  to  the 
true  meridian  or  magnetic  needle  (the  former  being  strictly  and 
technically  the  meaning  of  the  term  used),  the  popular  rather 
than  the  technical  meaning  should  be  adopted,  «md  proof  was 
admitted  showing  that  at  that  time  the  usual  and  almost  uni- 
versal mode  of  making  surveys  was  according  to  the  magnetic 
courses. 

SQUARES  OF  LOTS.— The  word  ''oV'  in  the  phrase 
''square  of  lots'*  in  the  statute  of  1902  will  be  read  **or"  and 
that  statute  will  be  held  to  mean  to  limit  the  persons  neces- 
sary to  be  made  defendants  to  such  action  to  those  persons  in 
the  squares  who  own  property  abutting  on  the  street  or  alley 
within  that  portion  of  the  street  or  alley  sought  to  be  closed. 
Haller  v.  City  of  Louisville,  107  S.  W.  741,  32  R.  1045. 

SQUATTERS. — ^Where  people  settle  on  land  without  claim- 
ing any  right  to  it,  mere  squatters  in  judgment  of  law,  they 
hold  under  the  legal  title,  and  their  possession  inures  to  its 
benefit,  and  such  possession  can  not  be  included  to  make  out  a 
bar.    Bell  v.  Fry,  5  Dana,  344. 

Where  one  enters  on  land  for  the  purpose  of  holding  and 
using  it  as  long  as  *he  can,  having  no  right  or  title  to  it,  he  is 
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not  entitled  to  a  lien  on  the  land  for  improvements  made  by 
him.    Wade  v.  Keown,  78  S.  W.  900,  25  E.  1787. 

STABBING. — ^An  intent  to  kill  is  not  an  ingredient  in  the 
offense  of  stabbing  described  in  Sec.  1,  Art.  17,  Chap.  28,  Revised 
Stats.;  and  the  omission  of  the  words  ^'in  sudden  heat  and 
passion''  in  an  instruction  was  not  error.    Tyre  v.  Com.^  2  Met.  2. 

STABIT  PRAESUMPTIO.— iSffaftt*  praesumptio  daneo  pro- 
hetur  in  contrarium.  A  presumption  stands  until  the  contrary 
is  proved.    Cochran's  Law  Lexicon. 

This  maxim  is  quoted  in  Ward  v.  Lee,  1  Bibb,  23. 

STAGE  COACHES.— Under  a  statute  which  prescribed  tolls 
to  be  charged  for  the  use  of  turnpikes  by  ''vehicles,"  ''pleasure 
carriages  or  hackney  coaches,"  "stage  coaches"  and  "traction 
or  other  engines,"  but  failed  to  fix  a  charge  for  automobiles 
using  the  turnpike,  automobiles  will  be  classed  as  "stage 
coaches,"  where  they  are  used  by  a  stage  coach  line  in  the  place 
of  stage  coaches.  Burton  v.  Monticello  and  Bumside  Turnpike 
Co.,  162  Ky.  787,  173  S.  W.  144. 

A  stage  coach  is  not  hired  out.  It  remains  in  the  possession 
of  the  owner.    Id. 

Under  Ky.  Stats.,  Sec.  4724,  regulating  tolls,  vehicles  used 
to  carry  passengers,  express  matter,  and  mails  are  stage  coaches. 
Burton  v.  Monticello  (&  Burnside  Turnpike  Co.,  109  S.  W.  319. 
33  R.  85. 

STAIR  HALL— "A  'stair  hall'  includes  the  stairs^  stair 
landings  and  those  portions  of  the  public  halls  through  which 
it  is  necessary  to  pass  in  going  between  the  entrance  fioor  and 
the  roof."  Tenement  House  Act — Cities  of  First  Class;  Ky. 
Stats.  (1915),  Sec.  3037^/. 

STALE  CLAIMS. — It  is  the  policy  of  the  law  to  put  at  rest 
stale  demands,  of  whatever  character,  including  demands  for 
taxes.  Chicago,  St.  L.  c6  N.  0.  Ry.  Co.  v  Com.,  J15  Ky.  278, 
72  S.  W.  1119,  24  R.  2124. 

Though  the  statute  of  limitations  is  rot  pleaded  or  not  appli- 
cable, a  court  of  equity  will  refuse  to  enforce  stale  demands. 
Potter  V.  Potter,  101  S.  W.  905,  31  R.  137. 
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A  court  of  equity,  where  the  statute  of  limitations  is  not 
applicable  for  any  reason,  will  still  refuse  to  enforce  stale 
demands.  Where  the  plaintiff  has  slept  upon  his  rights,  where 
death  has  removed  some  of  the  parties  to  the  transaction,  and 
time  has  obscured  evidence,  a  court  of  equity  will  refuse  relief 
upon  the  mere  lapse  of  time  and  the  staleness  of  the  cla^  for 
the  peace  of  society.  Helm's  Exr,  v.  Rogers,  81  Ky.  568 ;  Story's 
Equity,  Sec.  1520;  McKnight  v.  Taylor,  1  How.  161;  Culton  v. 
Asher,  149  Ky.  659,  149  S.  W.  946. 

The  courts  of  equity  will  deny  relief  upon  old  and  stale 
'claims,  where  the  acts  of  the  parties  authorize  a  presumption 
unfavorable  to  its  continuance.  Taylor  v.  Fox^s  Exrs.,  162  Ky. 
804,  173  S.  W.  154. 

Equity  will  not  enforce  a  stale  claim,  even  in  the  absence  of 
a  plea  of  limitation ;  and  especially  is  this  true  where  the  claim 
seems  to  be  one  of  doubtful  merit.  Predestinariaau  Baptist 
Church  V.  Umted  Baptist  Church,  139  Ky.  110;  Oatewood  v. 
Qatewood,  24  R.  931;  -Bcw^  Jellico  Coal  Co,  v.  Hayes,  133  Ky.  4; 
Bristard  v.  Oaies,  4  Dana,  429;  Helm's  Exr.  v.  Rogers,  81  Ky. 
568;  Cecil's  Committee  v.  Cecil,  149  Ky.  605,  149  S.  W.  965. 
See,  also.  Laches. 

STAMP. — The  mere  failure  to  cancel  a  stamp  placed  on  a 
written  contract  does  not  invalidate  it.  Reed  v.  Rodes,  6  Ky. 
Opin.  685. 

STAMP  ACT. — "Congress  had  unquestionable  power  to 
raise  revenue  by  a  stamp  act.  And,  to  effectuate  the  end  of  the 
act,  all  means  both  *  necessary  and  proper,'  were  incidentally 
within  the  constitutional  scope  of  congressional  discretion. 
There  was,  therefore,  implied  power  to  prescribe  the  uses  of 
stamps,  and  provide  sufScient  sanctions  to  insure  abundant 
sales  of  them.  And  we  might  admit  that,  for  this  purpose, 
there  was  implied  power  to  inflict  some  penalty  for  failing  to 
use  them  as  required.  This  might  be  a  'necessary'  expedient; 
and,  being  unprohibited  by  the  Federal  Constitution,  might,  in 
the  constitutional  sense,  be  also  'proper';  but,  in  that  sense,  no 
measure  prohibited  by  the  Constitution,  or  inconsistent  with  its 
presiding  spirit  or  conservative  aim,  can  be  'proper.'     There 
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can  be  no  implied  power  to  violate  the  Constitution,  which  is 
the  only  source  of  all  the  powers  of  Congress."  Hv/nter  v. 
Cohh,  1  Bush,  240. 

STAND  BEHIND. — ^Representations  as  to  the  conditions  of/ 
mules,  made  at  the  time  of  the  sale  of  the  mules,  which  induced 
the  purchase,  and  which  were  accompanied  by  a  statement  of 
tho  seller  that  he  would  ''stand  behind'*  the  mules,  were  war- 
ranties.   Mosby  V.  Larue,  143  Ky.  433,  136  S.  W.  887. 

STAND  HIS  GROUND.— The  former  rule  was  that  the 
person  assailed,  in  order  that  the  killing  of  his  assailant  might  ' 
be  excusable,  must  have  availed  himself  of  the  opportunity  to 
escape  if  such  there  was,  and  have  slain  his  assailant  only  as 
a  last  resort;  but  the  modem  rule  in  Kentucky  is  that  whether 
he  should  stand  his  ground  or  give  back  is  a  question  for  the 
jury  to  determine  under  an  instruction  declaring  apparent  neces- 
sity a  legal  excuse  for  the  homicide  and  the  measure  and  only 
test  of  his  right  to  slay  his  assailant.  Oreer  v.  Com.,  164  Ky. 
396,  175  S.  W.  665. 

''Stand  ground"  rule  to  affected  by  "necessity"  rule.  See 
note  on  this  subject  in  2  L.  R.  A.  (N.S.)  60. 

STAND  IN  THE  SHOES.— An  attaching  creditor  "stands 
in  the  shoes  of  his  debtor"  and  gets  no  greater  rights  as  against 
holders  of  equities  upon  the  attached  property  than  the  debtor 
himself  then  had.  Ky,  Refining  Co,  v.  Bank  of  MorUlton,  89 
S.  W.  492,  28  R.  486. 

STANDARD.— Ky.  Stats.,  Sec.  2560a,  prohibiting  the  carry- 
ing of  liquor  into  local  option  territory,  is  not  void  as  not  pre- 
scribing a  standard  as  to  what  is  intoxicating.  Com,  v.  L.  & 
N.  R.  Co.,  140  Ky.  21,  130  S.  W.  798. 

STANDARD  ERECTED  BY  LAW.— The  "standard  erected 
by  law"  is  not  uncertain;  it  is  the  market  value  of  the  thing 
taken.  Com.  v.  International  Harvester  Co.,  131  Ky.  576,  115 
S.  W.  703. 

STANDARD  TIME  OR  SUN  TIME.— Though  business  is 
generally  conducted  in  Louisville  with  reference  to  standard 
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time,  the  fact  that  the  stockholders'  meeting  which  was  set  for 
a  certain  hour  was  called  at  that  hour,  sun  time,  and  it  was 
agreed  to  postpone  the  meeting  to  tiie  same  hour,  standard  time, 
on  condition  that  the  person  calling  the  meeting  to  order  should 
have  the  right  to  retain  the  floor,  did  not  afifect  the  legality  of 
the  meeting's  acts.  Proctor  Coal  Co.  v.  Finley,  98  Ky.  405,  33 
S.  W.  188,  17  R.  950. 

As  the  statute  does  not  specify  the  kind  of  time  to  be  used 
in  opening  and  closing  the  polls ;  to  close  by  standard  time  would 
not  invalidate  the  vote  of  a  precinct.  Vam^ant  v.  MoPherson, 
155  Ky.  34,  159  S.  W.  630. 

Does  standard  or  solar  time  govern  in  legal  proceedings? 
See  notes  on  this  subject  in  1  L.  R.  A.  (N.S.)  364;  6  L.  R.  A. 
(N.S.)  1046;  35  L.  R.  A.  (N.S.)  611. 

Contracts  to  begin  or  end  at  an  hour  certain,  without  namin^f 
a  standard  for  reckoning  the  hour,  must  be  deemed  to  have 
intended  the  system  in  most  common  use.  Or,  if  more  than 
one  standard  was  in  use  at  the  place  where  the  contract  was  to 
be  performed,  and  as  both  could  not  have  been  intended,  it  is 
admissible  to  prove  the  prevailing  custom  at  the  place  of  per- 
formance in  the  business  of  which  the  contract  under  considera- 
tion partook,  that  the  court  might  determine  which  was  prob- 
ably in  the  minds  of  the  parties.  Rochester  Oerman  Ins.  Co,  v. 
Peasle^Owullert  Co.,  120  Ky.  753,  87  S.  W.  1115,  89  S.  W.  3, 
27  R.  1155. 

In  determining  whether  the  word  **noon,"  as  used  in  a  writ- 
ten contract  of  insurance,  meant  12  o'clock  standard  time,  the 
following  guide  should  be  given  to  the  jury:  **If  the  jury 
believe  from  the  evidence  that  at  the  time  the  policy  of  insur- 
ance was  issued  there  existed  in  the  place  where  the  contract 
was  made  a  custom  or  usage  with  reference  to  the  meaning  of 
the  word  noon,  so  well  settled,  uniformly  acted  upon,  and  of 
such  continuance  as  to  raise  a  presumption  that  plaintiffs  and 
defendants  knew  of  it,  and  entered  into  the  contract  of  insur- 
ance sued  on  with  reference  to  it,  such  usage  will  govern  the 
jury  in  arriving  at  their  conclusions.'*    Id. 
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STANDING  BY.— The  ''standing  by/'  spoken  of  in  the  books, 
does  not  mean  an  actual  presence,  a  meeting  face  to  face  of  both 
vendor  and  purchaser  at  the  final  consummation  of  the  bargain. 
The  application  to  him  for  information,  is  equivalent  to  bringing 
him  to  the  treaty  ground,  and  making  him  witness  it ;  and  if  at 
any  stage  of  the  negotiation,  he  is  present,  and  fails  to  apprize 
the  purchaser  of  his  right,  his  silence  is  treated  as  an  assurance 
that  the  vendor  has  the  right,  or  at  least  that  he  himself  has 
none.    Morrison  v.  Morrison's  Widow,  2  Dana,  16. 

STARE  DECISIS.— To  stand  by  decided  cases.  The  name 
of  a  doctrine  giving  to  precedents  the  authority  of  established 
law;  not,  however,  always  regarded.     Cochran's  Law  Lexicon. 

The  rule  of  stare  decisis,  stated  in  simple  form  and  considered 
in  its  relation  to  private  affairs  is  really  nothing  more  than  the 
application  of  the  doctrine  of  estoppel  to  court  decisions.  It 
finds  its  support  in  the  sound  principle  that  when  courts  have 
announced,  for  the  guidance  of  the  public,  certain  controlling 
principles  of  law,  they  ought  not,  after  these  principles  have 
been  promulgated,  withdraw  or  overrule  them  to  the  disturb- 
ance of  contract  and  property  rights  that  have  been  entered 
into  on  the  faith  and  credit  that  the  principles  announced  were 
the  law  of  the  land.  Oliver  Co.  v.  Louisville  Realty  Co,,  156 
Ky.  628,  161  S.  W.  570. 

The  doctrine  of  stare  decisis  can  not  be  relied  on  by  a  party 
who  has  not  in  good  faith  been  deceived  by  the  decision  under 
which  he  claims  to  have  acted,  and  when  it  appears  that  a  party 
was  not  misled  to  his  prejudice  by  reliance  on  a  decision,  the 
court  will  not  feel  estopped  to  overrule  it  by  the  insistence  of 
the  party  claiming  to  have  acted  under  it  that  it  would  overturn 
contracts  and  engagements  that  he  had  entered  into  on  the  faith 
of  it.  Oliver  Co.  v.  LouisvUle  Realty  Co,,  156  Ky.  628,  161 
S.  W.  570. 

A  court  of  last  resort  is  not  irrevocably  bound  to  follow 
opinions  that  in  the  light  of  present  circumstances  and  condi- 
tions seem  to  be  erroneous,  and  when  a  court  of  last  resort, 
after  mature  deliberation,  concludes  that  a  question  involving 
important  public  or  private  rights  has  been  erroneously  decided, 
it  should  not  feel  bound  to  adhere  to  the  erroneous  decision, 
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although  overruling  it  may  aflfect  prejudicially  private  interests. 
The  rule  is  not  in  any  sense  iron-clad,  and  the  future  and  perma- 
nent good  of  the  public  is  to  be  considered  rather  than  any 
particular  right  or  interest.  Oliver  Co.  v.  Louisville  Realty  Co., 
156  Ky.  628,  161  S.  W.  570. 

The  rule  is  that  if  a  contract  when  made  was  valid  by  the 
laws  of  the  State  as  administered  in  its  courts  of  last  resort, 
its  validity  and  obligation  can  not  be  impared  by  subsequent 
decimons  of  its  courts,  and  the  constructiou  which  the  highest 
court  of  a  state  has  given  a  statute  of  the  State  becomes  a  part 
of  the  statute,  and  a  change  of  judicial  construction,  where  it 
affects  the  validity  of  a  contract,  will  have  the  same  effect  as  a 
legislative  amendment  that  undertakes  to  impair  the  obligations 
of  a  c<mtract.  Oliver  Co.  v.  Louisville  Realty  Co.,  156  Ey.  628, 
161  S.  W.  570. 

When  a  party,  by  reason  of  his  violation  of  law,  puts  himself 
in  the  attitude  of  losing  his  right  to  enforce  a  contract  demand 
created  under  a  contract  that  he  claims  to  have  entered  into  on 
the  faith  of  a  decision,  he  can  not  claim  that  subsequent  deci- 
sions overruling  the  one  he  relied  on  impaired  the  obligation 
of  his  contract,  as  a  party  can  not  invoke  the  protection  of 
beneficial  rules  of  law  intended  to  save  from  loss  law-abiding 
citizens,  when  he  made  the  contract  in  question  in  violation  of 
a  statute  of  the  State.  Oliver  Co.  v.  LouisviUe  Realty  Co.,  156 
Ky.  628,  161  S.  W.  570. 

Courts  of  last  resort  should,  unless  in  exceptional  cases, 
adhere  to  rules  of  law  announced  in  long  established  decisions 
that  have  become  a  part  of  the  jurisprudence  of  the  State,  on 
the  faith  of  which  people  have  transacted  business,  entered  into 
contracts  and  conducted  in  a  general  way  their  affairs.  OUuer 
Co.  V.  Louisville  Realty  Co.,  156  Ky.  628,  161  S.  W.  570. 

A  deed  once  passed  upon  by  the  Court  of  Appeals  and  held 
to  be  valid  can  not  be  again  questioned,  though  the  case  be  again 
before  the  Court  of  Appeals.    Ford  v.  Gregory,  10  B.  M.  183. 

The  doctrine  of  stare  decisis  does  not  require  the  court  in 
every  case  to  adhere  to  previous  erroneous  decisions.  Pratt  v. 
Breckinridge,  112  Ky.  1,  65  S.  W.  136,  66  S.  W.  405,  23  R. 
1356, 1858. 
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Under  the  doctrine  of  stare  decisis  the  Court  of  Appeals  will 
follow  a  rule  of  law  laid  down  and  consistently  maintained  for 
more  than  fifty  years.  L.  &  N^  B.  Co.  v.  Loysdon's  Admr.,  118 
Ky.  608,  26  R.  457. 

Where  a  question  involving  important  public  interests  has 
been  passed  upon  on  a  single  occasion  and  the  decision  can 
not  be  said  to  have  been  acquiesced  in,  it  is  the  duty  of  the 
court  when  property  called  upon  to  re-examine  the  questions 
involved  and  to  overrule  the  former  decision  if  convinced  that 
it  was  incorrect.  Montgomery  County  Fiscal  Court  v.  Trimble, 
104  Ky.  629,  47  S.  W.  773,  20  R.  827,  42  L.  R.  A.  738. 

The  court  will  not  disturb  a  rule  restricting  the  liability  of 
sureties  on  the  bonds  of  executors  where  the  statute  laws  of 
the  State  have  been  several  times  revised  since  the  rule  was 
announced  and  the  Legislature  has  not  changed  the  statute. 
Flannery  v.  Oivens'  Admr,,  52  S.  W.  962,  21  R.  705. 

Decisions  acted  on  for  many  years  and  upon  the  faith  of 
which  large  bodies  of  land  have  been  bought  and  sold  will  not 
be  overruled.    Nickels  v.  Com.,  64  S.  W.  448,  23  R.  778. 

A  decision  which  has  been  repeatedly  followed,  and  upon 
the  faith  of  which  vast  property  rights  have  been  acquired, 
will  not  be  overruled.    Uhl  v.  Reynolds,  64  S.  W.  498,  23  R.  759. 

The  Court  of  Appeals  will  not  disregard  decisions  which 
have  for  many  years  been  generally  acquiesced  in  by  the  pro- 
fession as  sound,  because  they  are  not  in  accord  with  the  rule 
in  other  States.    Gibson  v.  Sutton,  70  S.  W.  188,  24  R.  868. 

Neither  the  rule  of  any  other  court,  nor  the  opinion  of  any 
author,  can  justify  the  Court  of  Appeals  in  failing  to  observe 
the  well-settled  doctrines  of  that  court.  Couchman  v.  Bu^h, 
83  S.  W.  1039,  26  R.  1277. 

When  a  construction  placed  by  the  judiciary  on  an  adminis- 
trative section  of  the  Constitution  has  received  the  approval  of 
the  legislative  as  well  as  the  executive  departments  of  the  gov- 
ernment and  of  the  people  speaking  through  them,  it  should 
be  adhered  to  as  a  part  of  the  settled  and  satisfactory  public 
policy  of  the  State.  Young  v.  Trimble,  164  Ky.  177,  175  S.  W. 
366. 
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The  doctrine  of  stare  decisis  requires  that  after  a  role  has 
been  once  established,  it  should  not  be  lightly  abrogated.  South 
V.  Thomas'  Heirs,  7  T.  B.  M.  59;  Tribhle  v.  Twul,  7  T.  B.  M. 
455;  Hackett  v.  First  National  Bank,  114  Ky.  197.  McAidiffe 
V.  Helm,  157  Ky.  626,  163  S.  W.  1091. 

'*We  can  not  interpose,  and  set  aside  the  finding  of  the  jury 
after  the  court  below  refused  to  do  so,  without  overturning  a 
doctrine  and  departing  from  a  principle  thoroughly  settled  by  a 
long  course  of  adjudications  of  this  and  other  States.  Mis- 
takes by  juries,  and  injudicious  findings  in  a  few  exceptional 
cases  must  be  submitted  to,  rather  than  unsettle  long-established 
and  familiar  principles."  Billings  v.  Montizriffe,  1  Ky.  Opin. 
479. 

''In  Gooley's  Constitutional  Limitations  it  is  said,  that  when 
a  rule  has  been  once  deliberately  adopted  and  declared,  it  ought 
not  to  be  disturbed  unless  by  a  court  of  appeal  or  review,  and 
never  by  the  same  court,  except  for  very  urgent  reasons,  and 
upon  a  clear  manifestation  of  error;  and  that  if  the  practice 
were  otherwise,  it  would  be  leaving  us  in  a  perplexed  uncer- 
tainty as  to  the  law.  7th  Ed.,  page  84.  Upon  the  principle  of 
stare  decisis,  the  decisions  which  have  been  rendered  by  a  court 
will  be  adhered  to  by  such  court  in  subsequent  cases,  unless 
there  is  something  manifestly  erroneous  therein,  or  the  rule  or 
principle  of  law  established  by  such  decisions  has  been  changed 
by  legislative  enactment.  11  Cyc.  746.  And,  while  we  are  not 
unmindful  of  the  salutary  tendency  of  the  rule  stare  decisis, 
we  are  at  the  same  time  not  adverse  to  re-examining  a  question 
which  has  been  passed  upon  on  a  single  occasion  only,  and  has 
not  established  a  rule  of  property.  Montgomery  County  Fiscal 
Court  V.  Trimble,  104  Ky.  639";  Proctor  v.  L.  &  N,  R.  Co., 
156  Ky.  465,  161  S.  W.  518. 

In  applying  the  rule  of  stare  decisis,  as  distinguished  from 
res  judicata,  the  subsequent  court  is  bound  only  in  these  mat- 
ters of  law  which  the  prior  court  did  in  fact  consider  and 
decide.  It  is  not  bound  by  any  implied  holdings  dependent  on 
legal  questions  which  lurked  in  the  record  but  were  not  observed. 
Kentucky  Coal  Lands  Co.  v.  Mineral  Development  Co.,  219 
Fed.  56. 
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When  a  statute  is  fairly  open  to  two  constructions,  either  one 
of  which  will  carry  out  its  purpose,  and  the  Court  of  Appeals, 
upon  full  consideration,  adopts  one  of  these  constructions,  it 
should  be  adhered  to,  especially  when  the  adopted  construction 
has  become  a  settled  part  of  the  law.  Jackson's  Admr.  v.  Ash&r 
Coal  Co.,  153  Ky.  547,  156  S.  W.  136. 

It  is  not  so  important  that  the  law  should  be  rightly  settled 
as  that  it  should  remain  settled  after  it  is  settled.  South  v. 
Thomas,  7  Mon.  62. 

Necessity  of  the  uniformity  and  stability  of  the  decisions  of 
Court  of  Appeals.    Tribhle  v.  Taul,  7  Mon.  456. 

When  an  entry  has  been  established  by  prior  decisions  the 
court  will  hesitate  to  overrule  it.    Bodley  v.  Hoard,  3  J.  J.  M.  9. 

A  decision  which  has  been  repeatedly  followed,  and  upon 
the  faith  of  which  vast  property  rights  have  been  acquired, 
will  not  be  overruled.     Vhl  v.  Reynolds,  64  S.  W.  498,  23  R.  759. 

Decisions  acted  on  for  many  years,  and  upon  the  faith  of 
which  large  bodies  of  land  have  been  bought  and  sold,  will  not 
be  overruled.    Nickels  v.  Com,,  64  S.  W.  448,  23  R.  778. 

The  rule  of  stcure  decisis  applies  with  especial  force  in  deter- 
mining boundaries,  as  these  opinions  have  become  a  part  of  the 
practical  construction  of  many  thousands  of  grants  and  con- 
veyances in  this  State.  Morgan  v.  Renfro,  99  S.  W.  311,  30 
R.  533. 

Swigert  v.  Bank  of  Kentucky,  17  B.  Mon.  268,  lays  down  a 
rule  of  property.  It  was  decided  in  1856.  If  the  rule  there 
declared  is  to  be  changed  now,  it  should  be  changed  by  the 
Legislature,  and  not  by  the  court;  for  business  has  been  con- 
formed to  it,  and  it  may  have  governed  not  only  the  court 
below  but  the  parties  themselves  in  the  transactions  leading  up 
to  the  controversy.  Miles  v.  Nai,  Bank  of  Ky,,  140  Ky.  376, 
131  S.  W.  26. 

The  rule  that  the  conveyance  of  an  infant,  for  a  reasonable 
price,  when  fairly  made,  is  binding  on  him  where  he  represents 
to  the  grantee  that  he  is  of  age,  and  the  grantee  has  no  actual 
or  constructive  notice  to  the  contrary,  is  a  rule  of  property  to 
which  the  courts  will  adhere,  though  the  rule  does  not  obtain 
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usually  in  other  jurisdictions.  Asher  y.  Bennett,  143  Ey.  361, 
136  S.  W.  879. 

The  rule  declaring  what  is  necessary  to  constitute  title  by 
adverse  possession,  established  by  a  long  line  of  decisions,  has 
become  a  rule  of  property  from  which  the  court  will  not  depart. 
Fuller  V.  Mullins,  143  Ky.  639,  137  S.  W.  243. 

Where  a  clause  in  a  will  is  the  same  as  a  clause  which  has 
been  once  construed  by  the  Court  of  Appeals,  that  construction 
is  conclusive.  Whatever  doubt  the  court  has  regarding  the 
construction  to  be  placed  upon  a  clause  of  a  will  will  be  resolved 
in  favor  of  that  consistency  which  ought  to  prevail  in  the  opinions 
of  the  court  concerning  identical  matters,  particularly  where 
the  title  to  real  estate  is  involved,  and  upon  the  faith  of  which 
previous  opinions  the  public  may  have  been  led  into  a  sense  of 
security  in  traflScking  in  title,  relying  on  the  presumption  tkat, 
when  once  authoritatively  construed  by  the  court  of  last  resort 
of  the  State,  that  construction  is  conclusive.  Fisher  v.  Lott, 
110  S.  W.  822,  33  R.  609. 

Where  ruling  precedents  as  to  the  construction  of  a  statute 
are  long  and  definitely  settled,  and  the  business  of  the  State 
has  become  adapted  to  it,  the  construction  will  not  be  departed 
from.    Com.  v.  Louisville  Oas  Co.,  135  Ky.  324,  122  H.  W.  164. 

When  this  court  has  affirmed  a  judgment  discharging  an 
attachment,  it  will  not  in  another  case  against  the  same  debtor 
upon  exactly  the  same  evidence  affirm  a  judgment  sustaining 
an  attachment.  While  in  the  former  case  this  court  may  have 
given  weight  to  the  judgment  of  the  lower  court,  the  rule 
requiring  uniformity  and  stability  in  the  decisions  of  courts 
demands  that  upon  the  same  issue  and  the  same  evidence  the 
judgments  of  this  court  should  accord.  Stevnharier  v.  Wolf- 
stein,  13  R.  685,  871. 

For  note  on  doctrine  of  stwre  decisis  as  precluding  departure 
from  rule  that  dying  declarations  are  admissible  only  in  crim- 
inal cases,  see  50  L.  R.  A.  (N.S.)  1167. 

For  note  on  objection  to  overruling  of  decision  that  it  will 
overturn  contracts  and  engagements  entered  into  on  faith  of 
decision,  see  51  L.  R.  A.  (N.S.)  293. 
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Ancient  nsa^e  and  the  doctrine  of  stare  deci^.  See  note 
on  this  subject  in  22  L.  B.  A.  (N.S.)  95. 

Doctrine  of  stare  decisis  in  exercise  of  judicial  power  over 
right  of  eminent  domain.  See  note  on  this  subject  in  22  L.  B. 
A.  (N.S.)  95. 

Stare  decisis;  construction  of  penal  statute  as  rule  of  per- 
sonal liberty.    See  note  on  this  subject  in  12  L.  R.  A.  (N.S.)  1081. 

Effect  of  change  of  judicial  decision  to  impair  the  obligation 
of  a  contract.  See  note  on  this  subject  in  16  L.  R.  A.  646;  5 
L.  R.  A.  (N.S.)  860;  23  L.  R.  A.  (N.S.)  500. 

Doctrine  of  stare  decisis  applied  in  Com.  v.  Kosmos  Portland 
Cement  Co.,  162  Ky.  491,  172  S.  W.  954. 

STARE  DECISIS,  Et  NON  QUIETA  MOVERE.— Adhere 

to  precedents  and  do  not  unsettle  things  established.    Cochran's 
Law  Lexicon.    See  Stare  Decisis. 

STATE.— It  is  provided  in  Ky.  Stats.  (1916),  Sec.  446,  that 
in  the  construction  of  statutes  **the  word  *  State,'  when  applied 
to  a  part  of  the  United  States,  shall  be  construed  to  include  the 
several  Territories  thereof  and  the  District  of  Columbia.  And 
the  words  'United  States'  shall  be  also  construed  to  include  the 
District  and  Territories  aforesaid.  And  the  words  'any  other 
state'  shall  be  held  to  include  any  State  or  Territory,  and  any 
foreign  government  or  country  and  the  District  of  Columbia." 

The  State  is  not  embraced  by  an  act  made  to  operate  between 
individuals  unless  such  intention  is  apparent  in  the  act.  Divine 
V.  Harvie,  7  Mon.  443 ;  Com.  v.  Cook,  8  Bush,  220 ;  Com.  v.  Lay, 
12  Bush,  284. 

A  general  law  concerning  persons  may  include  artificial  as 
well  as  natural  persons.  The  United  States,  each  State,  and 
each  county  is  in  law  a  corporation.  Louisville  v.  Com.,  1 
Duv.  295. 

It  is  provided  in  Civil  Code,  Sec.  732,  that  in  the  construc- 
tion of  the  Code  the  words  ** United  States"  embrace  the  States 
and  Territories  thereof  and  the  District  of  Columbia. 

State  governments  are  supremely  sovereign  as  to  all  attributes 
of  sovereignty  not  granted  exclusively  to  the  national  govern- 
ment; the  direct  taxing  power  is  concurrent,  and  in  its  exercise 
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the  States  are  sovereign;  as  to  duties  and  imposts^  the  right  is 
with  the  general  government    Com,  v.  Morrison^  2  Mar.  89. 

It  is  never  allowed  that  the  State,  or  any  of  its  constituent 
arms  of  government,  though  expressly  permitted  to  make  con- 
tracts and  be  sued  upon  them,  may  become  liable  on  implied 
assumpsit.  Byrne  dc  Read  v.  Board  of  Ed,  of  City  of  Coving- 
ion,  140  Ky.  531,  131  S.  W.  260. 

In  the  absence  of  an  express  statute,  limitation  does  not  run 
against  the  State;  and  municipalities,  in  the  exercise  of  their 
governmental  functions,  are  a  part  of  the  State  and  perform 
the  sovereign's  functions  within  a  given  locality;  but  in  this 
State  limitation,  by  express  legislative  enactment,  runs  against 
both  State  and  municipal  taxation,  and  by  analogy  equity  will 
apply  the  principle  by  which  a  lis  pendens  is  lost,  if  the  delay 
in  the  prosecution  of  an  action  by  a  city  to  enforce  a  lien  on 
the  land  for  taxes  be  unduly  long  or  inexcusably  negligent. 
Seibert  v.  City  of  LouisviUe,  101  S.  W.  325,  30  R.  1317. 

That  moral  power  which  is  called  a  State  necessarily  demands 
three  things:  (1)  Consultation  about  public  affairs;  (2)  the 
establishment  of  the  magistrates;  (3)  judgments.  It  has  the 
power  of  enacting  and  repealing  its  own  laws,  making  its  own 
magistrates,  and  creating  its  own  tribunal;  it  must  have  the 
legislative,  the  executive,  and  the  judicial  powers  of  govern- 
ment. The  first  necessarily  comprehends  that  ^ninent  domain 
which  a  state  has  for  public  purposes  over  the  citizens  and 
their  property  for  public  use.    Beard  v.  Smith,  6  Mon.  499. 

STATE  BANK. — Nature  and  privileges  of  state  bank.  See 
note  on  this  subject  in  29  L.  R.  A.  378. 

STATE  BOARD  OF  AGRICULTURE.— The  State  Board  of 
Agriculture  is  an  arm  of  the  State  Government,  and  performing 
a  public  duty  to  all  the  citizens  of  the  State,  in  the  promotion 
of  agriculture,  stock  breeding,  and  poultry  raising,  and  the 
dissemination  of  enlightenment  upon  such  subjects,  and  is  not 
liable  for  the  tortious  acts  of  its  oflScers  or  servants.  Zoeller  v. 
State  Board  of  Agriculture,  163  Ky.  446,  173  S.  W.  1143. 

STATE  CONSTITUTION.— A  State  Constitution  is  not 
a  grant  of  legislative  powers.     The  Legislature  has  all  power. 
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unless  restricted  by  the  Constitution.  And,  when  a  State  Con- 
stitution provides  that  a  Legislature  may  do  certain  things  in  a 
certain  contingency,  it  must  mean  that  it  can  not  do  these 
things  otherwise.  Scott  v.  McCreary,  148  Ky.  791, 147  S.  W.  903. 
A  State  Constitution  is  to  be  construed  in  the  natural  sense 
of  the  terms  used,  for  it  has  been  adopted  by  the  people  and 
derives  its  entire  force  from  that  fact.  Scott  v.  MoCreary,  148 
Ky.  791,  147  S.  W.  903. 

STATE  FAIR. — ^The  State  Pair  is  one  of  the  great  institu- 
tions of  the  State.  It  was  created  for  the  purpose  of  improving 
and  educating  the  people  of  the  State  along  highly  important 
lines,  and  no  one  will,  or  can  successfully  contend,  that  the 
State  Pair  is  not  one  of  the  most  important  and  essential 
adjuncts  of  the  State  Government.  Rhea  v.  Neivman,  153  Ky. 
604,  156  S.  W.  154. 

STATE  HIS  CLAIM.— Under  Civil  Code,  Sec.  317,  requir- 
ing  a  trial  to  ''proceed  in  the  following  order,  unless  the  court, 
for  special  reasons,  direct  othewise:  (1)  Plaintiff  must  briefly 
state  his  claim  and  the  evidence  which  he  expects  to  sustain  it," 
it  was  not  an  abuse  of  discretion  to  refuse  to  require  plaintiff 
to  make  a  statement  to  the  jury  of  the  facts  he  expected  to 
prove.  Cincirunati,  N.  0,  dc  T.  P.  Ry.  Co.  v.  Evans'  Admr,, 
129  Ky.  152,  110  S.  W.  844,  33  R.  596. 

STATE  INSTITUTION.— Every  common  school  in  the  State, 
whether  it  be  located  in  a  populous  city  or  in  a  sparsely  settled 
rural  district,  is  a  State  institution,  protected,  controlled  and 
regulated  by  the  State,  and  that  the  fact  that  the  State  has 
appointed  agencies  such  as  Fiscal  Courts,  school  trustees  and 
municipal  bodies  to  aid  it  in  the  collection  of  taxes  for  the 
maintenance  of  these  schools,  does  not  deprive  them  of  their 
State  character.  City  of  Louisville  v.  Board  of  Education,  154 
Ky.  316,  157  S.  W.  379,  and  many  cases  cited. 

STATE  LEGISLATURE.— It  is  a  well-settled  rule  of  con- 
stitutional construction  that  Congress  can  pass  no  law  but  such 
as  the   Constitution  authorizes,   either  expressly  or  by  clear 
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implication;  while  the  State  Legislature  has  jurisdiction  of  all 
subjects  on  which  its  legislation  is  not  prohibited.  Morgan  v. 
Ooode,  151  Ky.  284,  152  S.  W.  584. 

STATE  OF  KENTUCKY.-^An  action  to  recover  a  fine 
having  been  instituted  in  the  name  of  the  ** State  of  Kentucky," 
process  upon  an  amended  petition  substituting  the  ''Common- 
wealth of  Kentucky"  as  plaintiff  was  not  necessary.  Com,  v. 
Sherman,  85  Ky.  686,  9  R.  218. 

STATE  OFFICERS. — A  person  holding  the  oflSce  of  master 
commissioner  of  a  Circuit  Court  may  also  hold  the  oflSce  of  city 
attorney  of  a  municipal  corporation,  the  two  oflSces  not  being 
incompatible  under  Sec.  165  of  the  Constitution.  The  master 
commissioner  of  a  Circuit  Court  is  not  a  '*  State  officer  or  deputy 
officer*'  within  the  meaning  of  Sec.  165  of  the  Constitution. 
Goodloe  V.  Fox,  96  Ky.  627,  16  R.  653. 

A  prison  guard  is  an  officer  of  the  State.  Page  v.  0 'Sullivan, 
159  Ky.  703,  169  S.  W.  542. 

Electors  of  president  and  vice-president  are  ** State  officers*' 
within  the  meaning  of  Sec.  152,  Ky.  Constitution,  providing  for 
filling  vacancies  in  offices  which  occur  before  an  annual  election 
at  which  State  officers  are  to  be  elected.  Todd  v.  Johnson,  99 
Ky.  548,  18  R.  354,  36  S.  W.  987,  33  L.  R.  A.  399;  Hodge  v. 
Bryam^  149  Ky.  110,  148  S.  W.  21. 

Presidental  electors  are  State  officers.  McCreary  v.  Williams, 
153  Ky.  49,  154  S.  W.  417. 

The  schools  of  a  city,  including  high  schools,  are  a  part  of 
the  State's  school  system,  and  their  trustees  are  ** officers  of  the 
State.'*    City  of  LouisviUe  v.  Com.,  134  Ky.  488,  121  S.  W.  411. 

Presidential  electors  are  State  officers,  within  Ky.  Constitu- 
tion, Sec.  152,  providing  for  filling  of  a  vacancy  in  an  elective 
office  at  the  next  succeeding  election  at  which  either  city,  town, 
county,  district,  or  State  officers  are  to  be  elected.  Donelan  v. 
Bird,  118  Ky.  178,  80  S.  W.  796,  26  R.  55.  See,  also.  District 
OR  State  Officers;  Officers. 

STATE  ROAD  TAX.— Subsec.  4  of  Sec.  4356a;  of  the 
Kentucky  Statutes,  edition  of  1915  (Acts  1914,  page  443),  which 
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levied  a  State  road  tax  of  five  cents  on  each  $100.00  valuation  of 
taxable  property  in  the  State  for  the  purpose  of  creating  a  State 
road  fund,  is  constitutional.  Mitchell  v.  Knox  County  Fiscal 
Court,  165  Ky.  543, 177  S.  W.  279. 

STATE  SOVEREIGNTY.— State  governments  are  supremely 
sovereign  as  to  all  attributes  of  sovereignty  not  granted  exclu- 
sively to  the  national  government;  the  direct  taxing  power  is 
concurrent,  and  in  its  exercise  the  States  are  sovereign;  as  to 
duties  and  imports,  the  right  is  granted  to  the  general  govern- 
ment.   Com.  V.  Morrison,  2  Mar.  89. 

STATE  TAXES-— The  ** State  taxes''  referred  to  in  Sec 
4260,  Kentucky  Statutes,  are  only  such  as  go  into  the  State  Treas- 
ury when  collected,  and  it  is  not  intended  to  embrace  school  taxes 
which  never  reach  the  State  Treasury.  Com.  v.  Southern  Pacific 
Co.,  154  Ky.  41,  156  S.  W.  865. 

'*When  a  municipal  body,  or  a  county,  or  a  school  district 
levies  taxes  for  school  purposes,  the  tax  so  levied  is  a  State,  and 
not  a  municipal,  county  or  district  tax,  although  it  be  levied  and 
collected  by  municipal  or  county  or  district  officers.  The  fact 
that  the  tax  is  levied  and  collected  for  the  State  by  these  agencies 
of  the  State  appointed  for  that  purpose  does  not  deprive  ft  of 
its  character  as  a  State  tax.  Ramsey  v.  County  Board  of  Edu- 
cation, 159  Ky.  827,  169  S.  W.  521 ;  City  of  Louisville  v.  Com- 
monwealth,  134  Ky.  488;  Prowse  v.  Board  of  Education,  134 
Ky.  365 ;  Elliott  v.  Oamer,  140  Ky.  157 ;  Board  of  Ed^ication  v. 
Townsend,  140  Ky.  248 ;  Mclntire  v.  Powell,  137  Ky.  477 ;  City 
of  Henderson  v.  Lambert,  8  Bush,  607 ;  Bamberger,  Bloom  &  Co. 
V.  City  of  Louisville,  82  Ky.  337. 

A  county  school  tax  levied  under  Sec.  4426a-9  of  the  Ken- 
tucky Statutes,  by  the  County  Fiscal  Court,  is  a  State  tax  as 
distinguished  from  a  municipal,  county  or  district  tax,  and  is  to 
be  collected  by  the  collector  of  State  taxes.  Ramsey  v.  County 
Board  of  Education,  159  Ky.  827,  169  S.  W.  521. 

Every  common  school  in  the  State,  whether  it  be  located  in  a 
populous  city  or  in  a  sparsely  settled  rural  district,  is  a  State 
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instdtatioD,  and  taxes  levied  for  the  benefit  of  schools  are  State 
taxes,  and  not  municipal,  county  or  district  taxes,  although  they 
may  be  levied  and  collected  by  municipal,  county  or  district 
agencies.  City  of  Lovisville  v.  Board  of  EdAication,  154  Ky.  316, 
157  S.  W.  379 ;  North  Vernon  Lumber  Co.  v.  City  of  LouisvUle, 
163  Ky.  467,  173  S.  W.  1120. 

STATEMENT.— When  the  statement  required  by  Sec.  73», 
Code,  conforms  to  the  law,  except  that  the  word  ** appellants" 
appears  for  the  word  ** appellees,"  the  court  will  not  for  that 
reason  strike  the  case  from  the  docket.  McIVooy  v.  Russell, 
8  R.  523. 

STATEMENTS- — ^A  verification  ''that  statements  in  the 
petition  are  true,"  omitting  the  word  *'the"  before  ** statements," 
is  sufScient  The  omission  was  evidently  an  oversight.  Clark 
V.  Miller,  88  Ky.  108,  10  R.  691. 

S+ATION.^See,  also.  Depot. 

The  provision  of  the  statute  that  if  any  ** station"  becomes 
unfit  for  the  accommodation  of  the  public  the  railroad  commis- 
sion shall  notify  the  manager  or  chief  officer,  and  the  company 
shall  rebuild  within  a  specified  time,  does  not  place  the  entire 
regulation  of  waiting  rooms,  after  they  have  been  provided,  in 
the  hands  of  the  railroad  commission,  though  forming  a  part  of 
the  section  requiring  a  suitable  waiting  room  to  be  provided  and 
kept  in  repair.    /.  C.  R.  Co.  v.  Com.,  52  S.  W.  818,  21  R.  569. 

A  railroad  company  may  move  a  station  for  the  better  con- 
venience of  the  local  public  a  reasonable  distance  without  the 
consent  of  the  railroad  commission.  Louisville  &  Interurban  R. 
Co.  V.  Callahan,  143  Ky.  517, 136  S.  W.  1018,  34  L.  R.  A.  (N.S.) 
412. 

In  respect  of  stational  arrang^ients,  it  is  the  duty  of  the 
carrier  to  maintain  the  premises  in  a  reasonably  safe  condition 
for  passengers  and  others  who  have  a  right  to  be  on  such  prem- 
ises. L.  &  N.  R.  Co.  V.  Hobbs,  155  Ky.  130,  159  S.  W.  682; 
C.  cfe  0.  Ry.  Co.  V.  Honley,  155  Ky.  447, 159  S.  W.  1147;  L.  &  N. 
R.  Co.  V.  Baker,  158  Ky.  224,  164  S.  W.  799. 
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Since  a  deed  providing  that  the  grantee  railroad  company 
should  establish  and  maintain  a  station  on  the  land  conveyed, 
and  erect  a  depot  thereon,  imports  that  the  company  will  build 
such  a  depot  and  maintain  such  a  station  as  is  fairly  adequate 
to  the  business  to  be  done  at  the  place  indicated,  and  this  de- 
pends on  many  circumstances,  the  contract  is  not  of  that  certain 
and  definite  character  which  a  Court  of  Equity  will  specifically 
enforce.  Ecton  v.  Lex,  &  Eastern  By,  Co.,  59  S.  W.  864,  22 
R.  1133. 

Where  a  passenger  agreed  to  leave  the  train  at  a  water  tank 
instead  of  the  station,  the  carrier  undertook  to  exercise  the  same 
care  for  the  safety  of  the  passenger  in  making  the  stop  at  the 
tank  as  it  would  have  been  required  to  take  at  the  station. 
C.  <fe  0.  By.  Co.  V.  Topping,  78  S.  W.  135,  25  R.  1390. 

STATION  AGENT. — The  general  powers  of  a  station  agent 
invest  him  with  authority  to  make  emergency  contracts  for  the 
railroad  company.  L.  &  N.  B.  Co.  v.  Vaughn's  Transfer  Co., 
123  S.  W.  253. 

The  rights  of  a  person  who  makes  a  contract  with  a  railroad 
company  through  its  station  agent  do  not  depend  upon  the  actual 
limitations  placed  upon  the  agent's  authority  by  his  superiors, 
but  upon  the  apparent  scope  of  his  authority  and  the  conduct 
of  the  defendant  railroad  company  subsequent  to  his  employ- 
ment.   C,  N.  0.  cfe  T.  P.  By.  Co.  v.  Ashurst,  124  S.  W.  303. 

STATION  GROUNDS  AND  PREMISES.— See  Depot 
Grounds  and  Premises. 

STATION  HOUSE.— An  indictment  for  the  oflPense  of 
forcibly  breaking  and  entering  into  a  railroad  depot,  car  fac- 
tory, station  house,  etc.,  with  intent  to  steal  property,  money  or 
anything  of  value  therefrom,  must  state  that  the  depot  or  station 
house  is  a  railroad  depot  or  railroad  station  house,  and  an  indict- 
ment which  describes  the  depot  and  station  house  as  **the  Cara- 
tion  depot  and  station  house,"  is  insuflScient.  CommonweaiUh 
V.  Winkler,  165  Ky.  269,  176  S.  W.  1012. 
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STATUS- — The  condition  of  a  person  in  the  eye  of  the 
law.  By  analogy,  a  thing  is  said  to  have  a  status.  Statiis 
quo,  the  existing  state  of  things  at  any  given  date.  To  leave  in 
statu  quo,  is  to  leave  unaltered.    Coehran's  Law  Lexieon« 

STATUTES- — ^An  ordinance  of  a  city  is  a  ''statute"  in  the 
meaning  of  Sec  3,  Art.  1,  Chap.  29,  Gen.  Stats.  (Sec.  1127,  Ky. 
Stats.),  which  provides  that  a  common-law  offense  for  which 
punishment  is  prescribed  by  ** statute,"  shall  be  punished  only 
in  the  mode  so  prescribed.  Kelly  Axe  Mfg.  Co.  v.  Cam.,  15 
R.  446. 

In  construing  statutes  words  may  be  altered,  modified,  or 
supplied,  so  as  to  obviate  any  inconsistency  with  the  intention  of 
the  Legislature  as  collected  from  the  subject-matter  and  object 
of  the  statute,  and  all  words,  if  they  be  general  and  not  expressed 
and  precise,  should  be  restricted  to  the  fitness  of  the  matter. 
L.  &  N.  B.  Co.  v.  Com.,  97  Ky.  675,  31  S.  W.  476, 17  R.  427. 

The  Codes  do  not  repeal  imy  part  of  the  General  Statutes,  ex- 
cept where  they  have  provided  ''a  mode  of  procedure"  by  which, 
the  law  upon  a  particular  subject,  as  contained  in  the  Geneirai 
Statutes,  may  be  effectually  enforced.  Com.  v.  Watts,  84  Ky. 
537,  8  R.  571. 

Statutes  are  to  be  construed  liberally.  Words  and  phrases 
must  be  construed  according  to  the  common  and  approved  usage 
of  language,  but  technical  words  and  phrases,  and  such,  others 
as  may  have  acquired  a  peculiar  and  appropriate  meaning  in 
the  law,  shall  be  construed  and  understood  according  to  such 
meaning.    See  Ky.  Stats.,  Sec.  460. 

An  act  of  the  Legislature,  although  technically  private  in 
its  character,  is  notice  to  all  the  citizens  of  Kentucky.  The  Eng- 
lish rule  with  regard  to  private  acts  of  Parliament  does  not 
prevail  in  this  State,  where  all  the  acts  of  the  General  Assembly, 
private  as  well  as  public,  are  published  at  the  public  expense. 
Hensley  v.  Holly,  5  Ky.  Opin.,  4911 

The  only  test  of  the  validity  of  a  statute  is  whether  it  is  in 
express  terms  or  by  clear  implication  forbidden  l)y  the  Consti- 
tution, all  doubts  being  resolved  in  favor  of  its  validity.  Pur- 
nell  V.  Marm,  105  Ky.  87,  48  S.  W.  407,  20  R.  1146,  Id.,  49  S.  W. 
346,  50  S.  W.  264,  20  R.  1396,  21  R.  1129. 
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There  is  no  limitation  upon  the  right  of  the  Legislature  to 
repeal  or  modify  at  its  pleasure  a  grant  of  power  or  authority 
to  one  of  its  citizens  that  does  not  involve  interference  with  a 
vested  contract  right  that  he  has  secured  under  the  grant.  Sub- 
ject to  the  exception  noted,  there  is  no  statute  that  can  not  b^ 
repealed,  and  so  there  is  no  such, thing  known  to  our  law  as  an 
irrepealable  legislative  act.  Cooley's  Constitutional  Limitations, 
6th  Edition,  pages  143  and  343.  And  this  principle  applies  to 
legislative  officers  not  protected  by  the  Constitution  and  to  all 
other  persons  exercising  authority  as  agents  or  representatives 
of  the  State  under  legislative  grant.  Com.  v.  Eiuald  Iron  Co., 
153  Ky.  116,  154  S.  W.  931. 

Courts  can  not  add  to  or  take  from  the  words  of  a  statute  to 
give  effect  to  any  fimpposed  intention  of  the  Legislature;  but 
when  the  intention  can  be  ascertained  with  reasonable  certaility, 
words  may  be  altered  or  supplied  in  a  statute  so  as  to  give  it 
effect,  and  avoid  any  repugnancy  to  or  inconsistency  with  such 
intention.    Com.  v.  8tahr,  162  Ky.  388, 172  S.  W.  677. 

A  statute  will  not  be  construed  strictly,  so  as  to  defeat  the 
purpose  of  the  Legislature  in  enacting  it.  Wildharber  v.  Lunk- 
enheimer,  128  Ky.  344, 108  S.  W.  227,  32  R.  1221. 

Where  a  statute  gives  a  right  or  provides  a  remedy,  the  man- 
ner provided  in  the  statute  whereby  the  right  may  be  acquired 
must  be  strictly  followed.  Com.  v.  Glover,  132  Ky.  588,  116 
S.  W.  769. 

Recovery  by  person  injured  by  violation  of  statutes.  See 
Neguoence. 

STATUTE  OF  FRAUDS-— See  B^uds,  Statute  op. 

STATUTE  OF  JEOFAILS.— See  Jeofails. 

STATUTES  OF  LIMITATION.— See  LnoTATioN. 

STATUTE  OF  IX.  ANNE.— In  this  State  a  quo  warranto 
information  must  be  filed  in  the  name  of  the  attorney  for  the 
Commonwealth.  The  statute  of  IX.  Anne  in  relation  to  infor- 
mation of  the  nature  of  a  quo  warranto  has  no  operation  in  this 
State.    Com.  v.  Lex.  <fe  Harrodsburg  T.  P.  Co.,  6  B.  M.  397. 

STATUTE  OF  MORTMAIN.— See  Mortmain. 
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STATUTORY  OFFENSES-— When  degrees  of  offenses  are 
spoken  of  in  the  Code  as  **all  offenses  of  homicide/'  it  should  be 
understood  to  refer  to  degrees  recognized  by  the  common  law, 
and  not  to  include  statutory  offenses.    13  Bush,  714. 

STATUTORY  REMEDY.— Ordinarily  where^  a  statute 
creates  a  right  and  confers  an  adequate  remedy  also,  this  nega- 
tives the  right  to  any  other  remedy.  Oreer  v.  City  of  Coving- 
ion,  83  Ky.  410,  7  R.  419. 

STATUTORY  SIGNALS.— See  Signals. 

STAVE  TREES. — In  a  contract  for  the  sale  of  land  the 
grantor  reserved  certain  stave  timber,  and  the  grantee  was  to 
have  **the  part  of  said  trees  that  may  be  left  by  the  stave 
makers."  It  was  agreed  that  the  grantee  had  the  right  **to 
follow  immediately  after  the  stave  makers  and  appropriate  to 
his  use  all  the  remaining  timber  and  parts  of  trees  left  by  said 
stave  makers."  Held,  that  the  grantee  was  not  entitled  to  stave 
trees  which  the  stave  makers  did  not  cut  the  first  time  they  went 
over  the  land,  but  they  had  the  right  to  return  and  cut  that  class 
of  trees.    Buckwalter  v.  Hutcherson,  66  S.  W.  602,  23  R.  2074. 

STAVES. — Plaintiff's  intestate,  a  boy  nine  years  of  age,  was 
killed  while  standing  in  cooperage  yards  within  the  limits  of  a 
city  by  a  rick  of  staves  falling  over  upon  him.  The  rick  was  one 
of  a  series  placed  at  intervals  of  some  eight  or  ten  feet,  extending' 
from  the  yard  in  which  plaintiff  was  out  on  to  defendant's  right 
of  way.  The  accident  was  caused  by  the  derailment  of  defend- 
ant's  train,  which  was  hacking  around  a  curve  at  the  rate  of 
about  twenty  miles  an  hour,  the  train  striking  the  first  rick, 
which  fell  over,  striking  the  second  one,  which  fell  and  struck 
plaintiff's  intestate.  There  was  evidence  of  negligence  in  the 
condition  of  the  track  and  speed  of  the  train.  Held,  that  a  per- 
emptory instruction  for  defendant  was  properly  refused.  7.  C. 
R.  Co.  V.  Watson,  117  Ky.  374,  78  S.  W.  175,  25  R.  1360. 

STAYED. — An  endorsement  on  a  note,  ''This  note  is  stayed 
for  twelve  months  by  agreement,"  in  the  absence  of  proof  to  the 
contrary,  becomes  a  part  of  the  note  and  is  presumed  to  haim 


Digitized  by 


Goc^gle 


STAYED  BY  A        3237  STEALING 

been  placed  there  by  consent  of  the  holder  as  well  as  the  makers, 
and  such  extension  suspended  the  statute  of  limitation  as  to  the 
surety  for  the  one  year.  Cook  v.  Landrum,  82  S.  W.  585,  26  R. 
813. 

STAYED  BY  A  SUPERSEDEAS.— Where  a  sheriff  returns 
an  execution  ** stayed  by  a  supersedeas,"  he  will  not  three  years 
afterward  be  allowed  to  amend  his  return  so  as  to  show  a  levy 
on  land  that  he  may  collect  his  half  commission  for  the  levy. 
Smith  V.  Burbridge,  2  R.  65. 

STAYED  BY  INJUNCTION.— A  return  ''stayed  by  injunc- 
tion," made  by  sheriff  on  execution  would  not  be  evidence  in 
support  of  such  a  plea.    Pollard  v.  Rogers,  1  Bibb,  475. 

STAYS  WITH  HER.— Testator,  after  devising  land  to  his 
wife,  devised  the  same  land  to  their  grandson  ''to  go  to  him"  at 
the  death  of  his  grandmother,  "upon  the  condition  that  he  stays 
with  her  and  supports  her  until  her  death,  then  he  is  to  have 
her  part  of  said  farm  and  homestead,  otherwise  to  be  void  if  he- 
shall  fail  to  perform  my  will."  The  grandson  took  a  vested 
remainder  upon  a  condition  subsequent,  and  as  his  grandmother 
refused  to  live  with  him  or  allow  him  to  support  her,  his  failure 
to  do  so  did  not  operate  as  a  forfeiture  of  his  estate.  Bryani  v. 
Dungan,  92  Ky.  627,  13  R.  841. 

STEAL. — Colloquially  the  word  "steal"  is  often  used  where 
no  intimation  of  a  crime  is  intended.  Beams  v.  Beams,  138  Ky. 
818,  129  S.  W.  298.    See,  also,  Stealing;  Stole. 

STEALING.— Words  chaiiging  plaintiff  with  "stealing"  the 
door  of  a  house  are  not  actionable  per  se,  as  they  impute  only 
the  offense  of  a  trespass  to  real  property  and  do  not  involve 
moral  turpitude.    Blackburn  v.  Clark,  41  S.  W.  430,  19  R.  659. 

Plaintiff  having  been  in  defendant's  employ,  defendant's 
statement  that  "I  discharged  E.  for  stealing"  is  actionable 
per  se.    Macauley  v.  Elrod,  14  R.  525,  16  R.  291. 

The  following  words  spoken  are  held  not  to  be  actionable: 
"By  the  time  Bill  Pillow  steals  a  few  more  board  trees  from  me 
I  will  be  able  to  get  another — .  I  am  certain  he  stole  a  board 
tree  from  me.    He  had  a  tree  of  mine  made  into  boards  without 
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any  pennission.  Can  you  make  it  out  anything  but  stealing? 
It  is  stealing/'  Pillow  v.  Duncan,  10  Ky.  Opin.,  67.  See,  alao, 
Stole. 

STEAMBOAT. — ^A  steamboat,  holding  itself  out  to  the 
public  as  a  earner  of  passengers  and  freight,  is  a  common  ^carrier ; 
and  in  fact  that  it  is  running  a  special  excursion  does  not  rdieve 
its  owners  of  the  duties  imposed  upon  it  as  a  common  carrier. 
Reasor  v.  Paducah  &  III  Ferry  Co,,  152  Ky.  220,  153  S.  W.  222. 

The  laws  of  Congress  requiring  steamboats  to  obtain  license 
does  not  apply  to  ferry  boats.    Neivport  v.  Taylor,  16  B.  M.  799. 

STEEP  STEPS. — Where  an  employe  in  a  warehouse  had 
used  certain  steps  daily  for  many  months,  he  can  not  recover  for 
injuries  in  falling  down  the  steps  because  of  their  being  steep. 
Mann  v.  Moore,  68  S.  W.  402,  24  R.  253. 

STEP. — ^A  step  on  railroad  car  held)  not  to  be  an  appliance, 
within  meaning  of  rule  requiring  a  conductor  to  keep  appliances 
in  good  order.  Cincinnati,  N,  0.  <fe  T.  P.  By,  Co,  v.  Oholdson, 
163  Ky.  42,  173  S.  W.  161. 

Where  a  stone  step  in  a  city  is  permitted  to  become  loose,  and 
tipped  when  stepped  upon  so  as  to  throw  a  pedestrian  and  injure 
him,  the  city  is  liable ;  and  it  matters  not  whether  the  negligence 
consisted  of  some  inherent  defect  of  construction,  or  in  failure 
to  keep  the  step  in  proper  repair.  Board  Council  City  of  Frank- 
fort V.  Kirby,  156  Ky.  74i,  161  S.  W.  1115. 

STEP-FATHER. — If  a  step-father  assumes  the  care  and 
custody  of  a  step-chiia,  he  stands  in  loco  parentis,  and  the  ordi- 
nary rules  governing  the  relation  of  parent  and  child  apply.  He 
can  not  charge  for  the  child's  maintenance,  nor  can  the  child 
recover  for  services.  Swetnum  v.  Su;etnum,  8  R.  266 ;  Hickman 
V.  Tudor,  8  R.  424;  Bowland  v.  Manons,  8  R.  618,  9  R.  317; 
Burba  v.  Richardson,  14  R.  233. 

STILL  SLOP.— Ky.  Stats.,  Sec.  1274,  prohibiting  the  sale 
of  milk  from  cows  fed  on  "still  slop,'*  being  a  regulation  within 
the  police  power  of  the  State,  is  not  in  conflict  with  the  Four- 
teenth Amendment  to  the  Federal  Constitution,  declaring  that 
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no  State  shall  deprive  any  person  of  life,  liberty  or  property, 
though  there  is  no  evidence  contradictory  of  the  claim  that  still 
slop  is  a  wholesome  food  for  dairy  cows.  Scmders  v.  Com,,  117 
Ky.  1,  77  S.  W.  358,  25  B.  1165, 1  L.  R.  A.  (N.S.)  932. 

STING  OF  AN  INSECT.— Death  eaused  by  the  sting  of  an 
insect  is  effected  through  ** external,  violent  and  accidental" 
means,  within  the  meaning  of  an  accident  policy.  Omberg  v. 
U.  S.  Mui.  Asm.,  101  Ky.  303,  40  S.  W.  909, 19  B.  462. 

STIPULATIONS. — ^An  attorney  has  general  power  to  make 
such  agreements  or  stipulations  with  respect  to  the  conduct  of 
the  litigation  entrusted  to  him  as  he  may  deem  beneficial  to  his 
dient,  whether  such  agreements  or  stipulations  are  made  in  or 
out  of  court,  and  when  they  are  entered  into  without  fraud  or 
collusion,  they  will  bind  his  client.  A  fortiori,  is  this  true  when 
the  agreement  or  stipulation  is  sanctioned  by  the  court  Con- 
rod's  Exr.  v.  Conrad,  156  Ky.  231,  160  S.  W.  937. 

STOCK  (OF  MERCHANDISE).— A  mortgage  upon  a  stock 
of  merchandise  does  not  include  furniture  and  fixtures.  Woods 
V.  Dcms,  153  Ky.  99,  154  S.  W.  905. 

STOCK  (ANIMALS).— It  is  provided  in  Ky.  Stats.,  Sec 
446,  456,  that  in  the  construction  of  sftatutes,  '*  'cattle'  includes 
horse,  mule,  ass,  sheep,  hog  or  goat,  of  any  age  or  sex,  bull,  cow, 
calf  and  ox.    Cow  includes  heifer. ' ' 

STOCK  (SECURITIES).— It  is  provided  in  Ky.  Stats., 
Sec.  771a,  Subsec.  5,  that:  **The  word  'securities'  as  used  in  this 
Act  (Act  relating  to  railroads) ,  shall  embrace  bonds,  debentures, 
preferred  and  common  stock,  and  other  issues  of  obligations  or 
certificates  of  substantially  similar  character,  and  the  provisions 
hereof  shall  apply,  aa  far  as  may  be,  to  proceedings  in  relation 
to  any  separate  division,  or  portion,  or  branch  of  any  railroad  on 
which  are  charged  any  separate  issues  of  securities. '* 

STOCK  AND  MOVABLE  PROPERTY.— A  bequest  of  ''all 
my  stock  and  movable  property"  does  not  pass  a  claim  for  half 
pay  as  an  officer  in  the  revoluntinary  war.  Wood  v.  Oecrge, 
6  Dana,  343. 


Digitized  by  VjOOQIC 


STOCKBROKERS    3840         STOCK  PENS 

STOCK  BROKERS.— *' Stock  brokers"  are  those  employed 
to  buy  and  sell  shares  of  stock  in  incorporated  companies  and  the 
indebtedlness  of  governments.    Oast  v.  Buckley,  64  S.  W.  632. 

STOCK  COMPANY.— It  is  provided  in  Ky.  Stats.,  Sees. 
446,  457,  that  in  the  construction  of  statutes  **the  word  *  person' 
may  extend  and  be  applied  to  bodies  politic  and  corporate, 
societies,  communities,  and  the  public  generally,  as  well  as  indi- 
viduals, partnerships,  x>^rsons  and  joint  stock  companies.  The 
words  'corporation,'  'company'  may  be  construed  as  including 
any  corporation,  company,  person,  perscms,  partnership,  joint 
stock  company  or  association." 

STOCK  (INSURANCE  COMPANY).— ''Every  insurance 
company  doing  business  in  this  State  shall,  if  it  be  a  mutual 
company,  embody  the  word  'mutual'  in  its  title,  which  shall 
appear  upon  the  first  page  of  every  policy  and  renewal  receipt; 
and  every  company  doing  business  as  a  cash  stock  company 
shall,  upon  the  face  of  its  policy,  in  some  suitable  manner, 
express  that  such  policy  is  a  stock  policy.  Nor  shall  any  com- 
pany transact  the  business  of  insurance  in  this  Commonwealth 
on  both  the  stock  and  mutual  plans."  Ky.  Stats.  (1915),  Sec. 
686. 

STOCK  HOLDERS-— The  members  or  stock  holders  compose 
the  corporation,  but  they  are  not  the  corporation.  They  have  as 
much  right  to  deal  with  the  corporation  as  a  stranger  would 
have,  and  may  sue  on  its  contracts.  Thus  they  may  advance 
money  to  it  in  excess  of  the  capital  contributed,  and  the  result 
will  be  a  debt  due  them  by  the  corporation,  which  will  stand 
upon  exactly  the  same  footing  as  such  a  debt  due  a  stranger. 
Ecker  v.  Kentucky  Refining  Co,,  144  Ky.  264,  138  S.  W.  264. 

Status  of  holder  of  "voting  trust"  certificates  as  a  stock- 
holder for  purposes  other  than  voting  the  stock.  See  note  on 
this  subject  in  21  L.  R.  A.  (N.S.)  732. 

STOCK  LAW.— Ky.  Stats.,  Chap.  122,  which  allows  rural 
communities  to  adopt  a  "stock  law"  by  vote,  does  not  apply  to. 
cities.    City  of  Paducah  v.  Ragsdale,  92  S.  W.  13,  28  R.  1057. 

STOCK  PENS. — ^It  is  incumbent  on  a  carrier  to  keep  and 
maintain  its  stock  pens  in  a  reasonably  safe  condition  for  the 
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purposes  for  which  they  are  intended.    L.  &  N.  R.  Co.  v.  Thomp- 
son, 144  Ky.  765, 139  S.  W.  939. 

STOLE. — In  its  ordinary  use  the  word  '* stole"  imports  a 
crime,  and  to  say  that  a  person  ''stole"  an  article  is  to  charge 
him  with  the  crime  of  larceny;  but  the  word  **took"  in  its  usual 
acceptation  does  not  import  the  commission  of  larceny  or  any 
crime.    Benaker  v.  Gregg,  147  Ky.  368, 144  S.  W.  89. 

Where  the  words  laid  were  that  defendant  said  plaintiff  "stole 
hogs,"  proof  that  he  said  plaintiff  ''stole  a  hog"  is  suflScient. 
Barr  v.  Oaines,  3  Dana,  258. 

STOLE  AND  TOOK.— Where  the  petition  charged  that  the 
defendant  said,  "Joe  Gregg  'stole'  a  sheep  from  me  out  of  my 
pasture,  end  put  it  over  the  fence  out  of  my  place;  there  was 
wool  on  the  fence  where  he  put  it  over,  and  salt  on  the  ground," 
and  the  evidence  was  that  defendant  said,  "Joe  Gregg  'took'  a 
sheep  from  me  out  of  my  pasture,  and  put  it  over  the  fence  out 
of  my  place;  there  was  wool  on  the  fence  where  he  put  it  over, 
and  salt  on  the  ground,"  the  plaintiff  failed  to  make  out  a  case; 
and  the  request  of  the  defendant  for  a  verdict  in  his  behalf 
should  have  been  sustained.  Benaker  v.  Gregg,  147  Ky.  368, 
144  S.  W.  89. 

STOOL. — ^Where  a  railroad  company  has  made  a  practice 
of  furnishing  stools  for  passenger  to  step  on  in  alighting,  it  is 
liable  for  injuries  to  a  passenger  who,  expecting  to  find  a  stool, 
is  injured  in  alighting  in  the  dark  at  a  station  where  the  lower 
step  is  twenty-three  inches  above  the  station  platform,  where  the 
fall  is  caused  by  the  failure  to  have  the  stool  or  the  porter  at  the 
place  of  alighting.  Cindnnaii,  N,  0.  <&  T.  P.  By.  Co.  v.  Bell, 
74  S.  W.  700,  25  R.  10. 

STOP.  LOOK  AND  LISTEN.— "The  'Stop,  Look  and 
Listen'  doctrine  has  never  been  followed  in  this  State,  because 
it  extracts  too  high  a  degree  of  care  on  the  part  of  the  traveler. 
Under  that  rule  the  traveler  must  do  three  things.  He  must 
stop.  He  must  look.  He  must  listen.  There  are  times,  how- 
ever, when  the  requirements  of  ordinary  care  may  be  satisfied 
with  less.  Thus,  in  approaching  a  railroad  track,  where  there 
is  a  clear,  unobstructed  view  of  the  track  for  several  hundred 
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feet  in  each  direction,  a  jury  may  well  conclude  that  looking  in 
each  direction  is  all  that  is  necessary.  In  other  cases  they  may 
oondude  that  ordinary  care  required  the  passenger  to  stop  and 
look,  or  to  stop  and  listen,  or  to  look  and  listen,  or  to  stop,  look 
and  listen,  depending  on  the  peculiar  circumstances  of  the 
case.  While  for  this  reason,  therefore,  we  have  refused  to  adopt 
the  *Stop,  Look  and  Listen'  rule,  we  have  never  held  that  a 
traveler  who  made  no  effort  of  any  kind  to  discover  the  approach 
of  a  train,  exercised  ordinary  care  for  his  own  safety.*'  Smith's 
Admr,  v.  Cincinnati,  N.  0.  cfe  T.  P.  Ry.  Co,,  146  Ky.  568,  142 
S.  W.  1047. 

An  instruction  that  it  is  the  duty  of  one  in  approaching  a 
public  railroad  crossing  to  stop,  look  and  listen  before  attempt- 
ing to  cross  the  railroad  track  has,  by  a  long  line  of  decisions  in 
this  State,  been  condemned,  for  the  reason  that  it  would  give 
undue  prominence  to  particular  facts  as  constituting  negligence 
on  the  part  of  the  party  injured.  L.  &  N.  B.  Co.  v.  Ueltschi, 
97  S.  W.  14,  29  R.  1136. 

The  rule  of  stop,  look  and  listen  is  not  the  law  in  Kentucky. 
L.  c&  N.  R.  Co.  V.  Price,  76  S.  W.  836,  25  R.  1033 ;  L.,  H.  c&  8i.  L. 
By.  Co.  V.  Sanders,  92  S.  W.  937,  29  R.  212 ;  Davis  v.  Ry.  Co., 
122  Ky.  528,  97  S.  W.  1122,  30  R.  172. 

The  '*stop,  look  and  listen"  doctrine  had  never  been  applied 
in  this  State.  LouisviUe  Ry.  Co.  v.  Vessels'  Admx.,  159  Ky.  664, 
167  S.  W.  924. 

The  rule  of  stop,  look  and  ILsrten  where  one  crosses  a  railroad 
track  at  a  place  in  coni^tant  use  by  the  public  does  not  obtain  in 
Kentucky.  L.  cfc  N.  R.  Co.  v.  Miller,  134  Ky.  716,  121  S.  W.  648, 
135  Am.  St.  Rep.  433. 

One  having  a  right  to  cross  a  railroad  track  need  not  to  stop 
to  look  or  listen  before  crossing  in  order  to  discover  whether  a 
train  is  approaching.  C.  &  0.  Ry.  Co.  v.  Patrick,  135  Ky.  506, 
122  S.  W.  820. 

The  law  does  not  require  a  traveler  to  stop,  look  and  listen 
before  crossing  a  railroad  track,  but  requires  only  the  use  of 
ordinary  care.    C.  c&  0.  Ry.  Co.  v.  Hawkins,  124  S.  W.  836. 

"While  one  proposing  to  cross  a  railroad  track  at  a  street 
crossing  is  not  required  to  stop,  look  and  listen  for  the  approach 
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of  a  train,  yet  he  must  not  refuse  to  use  his  faculties  of  sight  and 
hearing,  and  is  required  to  use  all  reasonable  precautions  for 
his  own  safety.  L.  &  N.  B.  Co,  v.  Benke's  Admx.,  164  Ky.  798, 
176  S.  W.  212. 

The  stop,  look  and  listen  rule  does  not  prevail  in  this  State, 
but  it  is  the  duty  of  travelers  approaching  a  crossing  to  exercise 
ordinary  care  to  discover  the  approach  of  trains.  LomsviUe, 
H.  (t  8t.  L,  By.  Co.  v.  Lyons,  146  Ky.  603, 143  S.  W.  31. 

Where  a  traveler  approaching  a  public  crossing  stopped  and 
looked  for  a  train,  when  one  hundred  feet  from  the  crossing,  but 
did  not  afterwards  stop  or  look  or  listen  while  walking  towards 
the  track,  and  he  was  struck  by  a  passing  train  at  the  crossing, 
he  was  not  guilty  of  such  contributory  negligence  as  would 
defeat  a  recovery.  Louisville,  H.  &  8i.  L.  By.  Co,  v.  Lyons, 
146  Ky.  603, 143  S.  W.  31. 

STOPPAGE  IN  TRANSITU.— An  unpaid  vendor  may,  in 
ease  of  the  vendee's  insolvency,  stop  the  goods  sold  in  transitu, 
i,  e.,  before  they  reach  their  destination  {terminus  ad  quern) ^ 
or,  in  the  case  of  warehoused  goods,  before  delivery  is  complete, 
provided  he  has  not  given  the  purchaser  documents  sufBcient  to 
pass  the  property  in  the  goods,  which  documents  the  latter  has 
parted  with  to  a  third  peraon  bona  fide.  Cochran's  Law  Lexicon. 

The  right  of  stoppage  in  transit  is  that  right  which  a  vendor 
selling  goods  on  credit  has  of  resuming  the  possession  while  they 
are  in  the  hands  of  a  carrier  or  middleman  in  their  transit  to 
consignee  or  vendee,  and  before  they  arrive  into  his  actual  pos- 
session or  to  the  destination  which  has  been  appointed  for  them, 
upon  vendee's  becoming  bankrupt  or  insolvent.  Eause  v.  Jud- 
son,  4  Dana,  10 ;  Lane  v.  Bobinson,  18  B.  M.  628. 

The  right  of  control  by  the  shipper  of  the  di^tination  of  his 
goods  upon  the  carrier's  line  is  an  incident  of  his  title.  The 
carrier's  title  is  subordinate  to  that  of  the  owner,  and  aside  from 
his  Men  for  charges  for  carrying  the  goods,  can  not  be  allowed  to 
defeat  thcf  owner's  right  to  control  their  destination.  He  has  the 
same  right  to  stop  them  during  the  trip  as  to  start  them  on  the 
trip.  C,  N.  0.  &  T.  P.  By.  Co.  v.  Steele,  140  Ky.  383,  131 
S.  W.  22. 
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The  right  of  stoppage  in  iransiiu  is  a  different  matter,  and  is 
the  rule  of  law  respecting  the  shipment  of  goods  to  an  insolvent 
or  failing  consignee,  other  than  the  shipper.  Even  in  the  latter 
case,  the  carrier,  upon  seasonable  notice,  must  stop  the  goods, 
though  of  course  he  would  be  entitled  to  his  contract  compensa- 
tion for  hauling  them.    Id. 

After  the  vendor  has  delivered  the  goods  to  a  carrier  to  be 
carried  to  the  vendee  he  has  no  further  right  in  them  except  the 
right  of  stoppage  in  transitu,  and  they  can  not  therefore  be 
attached  for  his  debt.    L.  &  N.  R.  Co.  v.  Spalding,  7  R.  211. 

A  consignor  of  goods,  after  they  have  passed  from  the  carrier 
with  whom  the  contract  of  affreightment  was  made  to  another 
carrier,  has  the  same  right  to  change  their  destination  while  in 
transitu,  by  taking  a  new  bill  of  lading,  as  if  the  first  carrier 
had  a  continuous  line  to  the  place  of  destination.  Sutherland 
V.  Second  National  Bwnk  of  Peoria,  78  Ky.  250. 

Vendor's  right  continues  until  the  goods  come  into  the  actual 
possession  of  vendee  or  to  that  place  where  they  are  destined 
for  his  use,  or  to  await  his  orders,  or  when  nothing  further 
remains  to  be  done  until  they  are  applied  to  his  use.  Lane  v. 
Robinson,  18  B.  M.  628. 

Delivery  to  agent  to  convey  to  the  vendee  is  not  such  as 
defeats  right  to  stop  in  transitu;  but  if  the  delivery  be  to  a 
carrier  for  safe  custody  or  for  disposal  on  the  part  of  the  vendee, 
the  transit  terminates  and  the  right  of  stoppage  also.  Lane  v. 
Robinson,  18  B.  M.  629. 

Property  in  transitu  may  be  pledged  and  a  lien  created  there- 
on by  the  delivery  of  bills  of  lading  therefor;  such  delivery  is 
considered  as  a  constructive  or  symbolical  delivery  of  the  pro- 
perty.   Petitt  V.  First  Nat.  Bank  Memphis,  4  Bush,  336. 

STOPPING  PLACE.— ''Stopping  place,"  or  ''near  dwell- 
ing," defined.    See  note  on  this  subject  in  26  L.  R.  A.  132. 

STORAGE  ACCOUNTS. — Storage  accounts  that  are  assess- 
able at  the  assessing  period  are  accrued  and  not  accruing 
accounts ;  and  it  is  the  earned  and  accrued  chai^  that  is  the  sub- 
ject of  assessment,  and  not  the  storage  that  may  be  earned  in 
any  succeeding  year.  Com.  v.  Ky.  D.  &  W.  Co.,  143  Ky.  314, 
136  S.  W.  1032. 
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Storage  accounts  due  by  a  foreign  distillery  corporation  that 
owns  and  operates  distilleries  in  this  State  at  which  these 
accounts  originated,  and  that  manages  and  controls  the  distil- 
leries by  its  agents  in  this  State,  and  that  retains  in  this  State 
the  whisky  upon  which  there  is  a  lien  for  the  storage,  have  a 
situs  for  taxation  at  its  place  of  business  in  this  State.    Id. 

STORE. — The  phrase  '*one  foot  beyond  the  comer  of  a 
brick  store"  held  to  require  measurement  from  the  comer  of  the 
brick  wall  of  the  store,  and  not  from  the  corner  of  the  cornice. 
Davis  V.  Clay,  159  Ky.  592,  167  S.  W.  915. 

STORE-HOUSE.— A  "retail  liquor  house"  wherein  a  saloon 
is  conducted  is  a  store-house  within  the  meaning  of  Sec.  1164, 
Kentucky  Statutes.     Drury  v.  Com.,  162  Ky.  123, 172  S.  W.  94. 

The  terms  "warehouse"  and  "storehouse,"  as  used  in  Sec.  4, 
Art.  6,  Chap.  29,  General  Statutes,  mean  any  house,  not  an  office 
or  a  shop,  or  a  room  in  a  steam  or  other  boat,  in  which  goods, 
wares,  and  merchandise  are  usually  deposited  for  safe  keeping 
or  for  sale,  and  farming  implements  and  products  are  to  be 
deemed  goods  within  the  meaning  of  the  statute. 

A  granary  built  and  used  for  keeping  and  preserving  farming 
utensils,  etc.,  was  not  improperly  described  in  the  indictment  as 
a  "warehouse."   Bay  v.  Com.,  12  Bush,  397. 

A  small  room,  forming  part  of  a  cellar,  in  which  a  few  jugs 
of  wine  are  kept  for  family  consumption  is  not  a  storehouse 
within  the  meaning  of  Sec.  1164,  Ky.  Stats.,  providing  a  penalty 
for  breaking  a  storehouse  with  intent  to  steal.  Mason  v.  Com., 
101  Ky.  367,  41  S.  W.  305,  19  R.  622. 

A  livery  stable  in  which  bridles,  buggies,  and  farming  imple- 
ments are  kept  is  a  "storehouse"  or  "warehouse"  within  the 
meaning  of  the  statute  relating  to  burglary.  Webb  v.  Com., 
35  S.  W.  1038,  18  R.  220. 

STOREROOM. — ^Under  the  statute  which  permits  a  dis- 
tiller to  bell  at  his  residence  spirits  of  his  own  manufacture,  he 
is  not  permitted  to  sell  at  his  storeroom,  although  it  and  his 
dwelling  house  are  in  the  same  inclosure.  Moody  v.  Com.,  6 
B-  219, 
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A  room  occupied  by  two  men  in  a  storehouse  belonging  to  one 
of  them  is  a  storeroom  within  the  meaning  of  Sec.  1164,  Ey. 
Stats.    Johnson  v.  Com.,  57  S.  W.  255,  22  R.  282. 

STORE  AND  DWELLING.— In  an  action  to  cancel  a  lease 
on  the  ground  that  the  lessee  violated  the  covenant  of  use,  suf- 
fered a  nuisance  on  the  premises,  and  committed  a  waste,  evi- 
dence examined,  and  held,  that  the  use  of  the  building  by 
defendant,  a  confectioner,  to  manufacture  ice  cream  and  candy, 
and  the  installation  of  two  small  motors  for  this  purpose  was  not 
a  violation  of  a  provision  of  the  lease  that  the  premises  should 
be  used  for  ''store  and  dwelling."  Backsman  v.  Courtesy, 
162  Ky.  157,  172  S.  W.  87. 

STORED.— Undt>r  Sec.  4111,  Ky.  Stats.,  requiring  every 
owner  or  proprietor  of  a  bonded  warehouse  in  which  distilled 
spirits  '*may  be  stored"  to  make  a  sworn  statement  to  the 
auditor  of  public  accounts  and  the  clerk  of  the  County 
Court  on  the  first  days  of  January,  May,  and  September 
after  the  government  tax  shall  have  been  paid  or  become 
due  on  any  of  such  spirits,  or  after  the  removal  thereof, 
showing  the  quantity  of  spirits  thus  removed,  or  on  which 
the  government  tax  has  been  paid  or  become  due  during  the 
preceding  four  months,  the  report  need  not  be  made  unless 
spirits  actually  assessed  under  preceding  sections  of  the  stat- 
ute have  been  removed,  or  the  government  tax  thereon  has 
been  paid  or  become  due.  Com.  v.  Bond,  53  S.  W.  642,  21 
R.  972. 

STORE  CORN. — One  rightfully  occupying  a  house  to  store 
com  in  was  not  authorized  to  advise  or  permit  its  use  as  a 
schoolhouse.    Brown  v.  Lewis,  1  R.  238. 

STORES. — The  fact  that  gunpowder  was  kept  in  the  build- 
ing does  not  render  the  policy  void,  the  quantity  kept  not 
being  in  excess  of  that  which  the  policy  provides  that 
"stores'*  may  keep,  though  the  building  was  insured  as 
a  dwelling,  as  the  agent  knew  that  it  was  used  as  a  store, 
and  because  it  was  so  used  charged  more  than  is  usual  in 
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ordinary  risks.    EerUon  Ins.  Co.  v.  Dovms,  90  Ky.  236,   12 
B.  115,  11  R.  52. 

STRAIGHT  INSURANCE  SYSTEM.— Where  an  insurance 
company  doing  business  on  the  endowment  plan,  without  the 
knowledge  or  consent  of  plaintiff,  obtained  an  act  from  the 
Legislature  enabling  it  to  abandon  such  plan  and  adopt  the 
"straight  insurance  system,"  and  induced  some  of  its  mem- 
bers to  surrender  their  certificates,  thereby  reducing  the 
funds  to  which  plaintiff  had  to  look  for  the  payment  of  the 
endowments  contracted  for  in  his  policy  of  insurance,  plain- 
tiff can  have  the  contract  of  insurance  rescinded  and  recover 
back  the  assessments  paid  thereon.  Peoples  Mutual  Ins, 
Fv/nd  V.  Bricken,  92  Ky.  297,  13  R.  586,  12  R.  941. 

"STRAW  THAT  BROKE  THE  CAMEL'S  BACK."— This 

phrase  is  used  in  Strni  v.  C.  &  0.  By.  Co.,  132  Ky.  334. 

STREET  CAR  COMPANY.— It  is  elementary  law  that  a 
street  car  company  as  a  common  carrier  of  passengers  must 
exercise  the  highest  degree  of  care  practicable  and  consistent 
with  the  proper  conduct  of  its  business  to  insure  their  pro- 
tection from  injury  while  being  carried.  South  Covington 
&  Cin.  at.  By.  Co.  v.  Harris,  152  Ky.  750;  South  Covington 
&  Cincinnati  St.  By.  Co.  v.  Trowbridge,  163  Ky.  79,  173 
S.  W.  371. 

STREET  CONSTRUCTION.— The  mere  grading  of  a  dirt 
road  so  as  to  form  a  crown,  and  to  leave  depressions  at  the 
sides  for  surface  drainage,  and  the  leveling  of  inequalities, 
does  not  constitute  a  street  construction.  Barfield  v.  Oleason 
&  City  of  Louisville,  63  S.  W.  964,  23  R.  128.  Judgment 
modified  on  rehearing,  64  S.  W.  950. 

STREET  IMPROVEMENT.— There  is  no  common  law 
liability  upon  lot-owners  to  pay  for  the  improvement  of  an 
adjacent  street;  their  liability  is  created  by  statute,  and  there 
is  no  liability  where  the  statute  is  not  complied  with.  City 
of  Lexington  v.  Walby,  109  S.  W.  299,  33  R.  116. 
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STREET  LIGHTS-— A  city  is  under  no  duty  to  ligbt  its 
streets.  It  may,  if  it  chooses  to  do  so,  leave  them  imlighted, 
and  can  not  be  made  liable  in  damages  to  a  traveler  who  is 
injured  solely  because  of  its  failure  to  light  them.  Where 
there  are  no  defects  or  unsafe  places  in  the  streets,  and 
they  are  in  a  reasonably  safe  condition  for  public  travel,  the 
city  has  a  broad  discretion  as  to  the  number  and  character 
of  the  lights  that  it  will  establish.  Oee's  Admr.  v.  Ct^y  of 
HopkinsviUe,  154  Ky.  263,  157  S.  W.  30. 

In  respect  to  the  lighting  of  streets  a  city  is,  in  no  state 
of  case,  required  to  do  more  than  furnish  such  lights  as  may 
be  necessary  to  keep  the  character  of  streets  that  it  has  con- 
structed in  a  reasonably  safe  condition  for  travel.  It  is  not 
required  to  furnish  lights  to  make  safe  that  character  of 
streets  that  it  is  under  no  duty  to  construct  or  maintain. 
Oee's  Admr.  v.  City  of  HopMnsville,  154  Ky.  263,  157  S. 
W.  30. 

STREET  RAILROAD. — In  a  technical  sense  a  street  railway 
is  not  a  railroad,  and  a  provision  in  a  railroad  company's 
charter  that  no  other  **  railroad"  should  be  constructed 
between  stated  points  does  not  prohibit  the  Legislature  from 
allowing  a  ** street  railroad'*  to  be  constructed  between  those 
points.    L.  &  P.  jB.  Co.  v.  L.  C.  B.  Co.,  2  Duv.  178. 

A  railroad  and  a  street  railroad  are,  in  both  their  tech- 
nical and  popular  import,  as  distinct  and  different  as  a 
road  and  a  street,  or  as  a  bridge  and  a  railroad  bridge,  and 
it  has  been  adjudged  that  the  simple  term  ''bridge"  means 
a  viaduct  in  a  road  dedicated  to  common  use,  and  that  the 
qualified  phrase  ''railroad  bridge"  means  a  viaduct  con- 
structed for  the  exclusive  use  of  railroad  transportation. 
Diebold  v.  Kentucky  Traction  Co.,  117  Ky.  154,  77  S.  W. 
674,  25  R.  1275,  63:  L.  R.  A.  637. 

STREET  RAILWAY.— The  term  "street  railway"  as  used 
in  Sec.  163  of  the  State  Constitution,  means,  and  can  only 
mean,  applying  to  it  a  common-sense  interpretation,  those 
street  railroads  which,  before  the  introduction  of  electricity, 
used  mules  and  horses  as  motor  power  for  drawing  the  street 
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cars  over  its  street  ear  tracks,  for  the  use  and  convenience 
of  the  local  public  in  a  municipality — those  street  cars  that 
run  along  the  streets  of  a  city,  picking  up  passengers  here 
and  there,  and  putting  them  off  at  street  crossings,  and  at 
the  termini  of  the  street  car  companies'  tracks  within  the 
municipality.  They  were  created  and  organized  and  oper- 
ated, and  such  was  their  character,  as  defined  in  their  char- 
ters, strictly  and  exclusively  for  the  local  convenience  of 
those  persons  or  passengers  whose  pleasure  or  business 
prompted  them  to  go  from  point  to  point  within  the  city. 
They  were  never  organized  or  intended  for  commercial  pur- 
poses between  different  cities  within  a  State,  or  between  dif- 
ferent cities  in  different  States.  DiebolA  v.  Kentucky  Trac- 
tion  Co.,  117  Ky.  153,  77  S.  W.  674,  25  B.  1275,  63  L.  R. 
A.  637. 

STREETS. — See,  also.  Obstruction  op  Streets;  Closing 
Streets. 

The  word  ** street,*'  as  used  in  an  ordinance  providing  for  an 
improvement  of  a  street  at  the  cost  of  abutting  owners,  means 
the  entire  width  of  the  public  way  and  includes  the  sidewalk. 
Morton  v.  Sullivan,  96  S.  W.  807,  29  R.  943. 

Streets,  including  the  pavements  of  a  town,  belong  to  the 
municipality  for  the  use  of  the  public  traveling  upon  them  for 
their  whole  length  and  width.  Pickrell  v.  City  of  Carlisle,  135 
Ky.  126,  121  S.  W.  1029,  24  L,  R.  A.  (N.S.)  193. 

Any  permanent  structure  built  upon  any  part  of  the  public 
streets  which  interferes  with  their  use  by  the  public  may  be 
abated  by  the  municipality,  or  be  abated  by  the  courts  at  the 
instance  of  the  town.    Id. 

Where  a  court  fifty  feet  wide  traversed  most  of  a  block, 
abutting  lots  being  sold  for  the  erection  of  buildings  fronting 
the  court,  and  it  being  improved  as  a  highway  for  the  accom- 
modation of  those  going  to  and  from  that  part  of  the  city,  it 
is  a  street,  and  not  an  alleyway  or  internal  improvement,  and 
the  cost  of  its  improvement  should  not  be  borne  by  all  the 
property  in  the  square.  Steinacker  v.  Oast,  89  S.  W.  481,  28 
R.  573. 
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The  right  of  the  public  in  a  street  is  by  no  means  confined  to 
the  surface  of  the  way,  and  this  all  who  set  apart  land  for  a 
street  are  conclusively  presumed  to  know.  ** Street"  means  more 
than  the  surface.  It  means  the  whole  surface,  and  so  much  of 
the  depth  as  is,  or  can  be  used,  not  unfairly,  for  the  ordinary 
purpose  of  a  street.  It  comprises  a  depth  which  authorizes  the 
urban  authority  to  do  that  which  is  done  in  every  street,  namely, 
to  raise  the  street,  and  lay  down  sewers,  for  at  the  present  day 
there  can  be  no  street  in  a  town  without  sewers,  and,  also,  for 
the.  purpose  of  laying  down  gas  or  water  pipes.  ** Street" 
therefor  includes  the  surface  and  so  much  of  the  depth  as 
may  not  unfairly  be  used  as  streets  are  used.  Hamby  v. 
City  of  Dawson  Springs,  126  Ky.  453,  104  S.  W.  259,  12  L. 
B.  A.  (N.S.)   1164. 

Unless  a  street  has  been  dedicated  to  the  public  use  no  lien 
can  be  asserted  against  abutting  property  for  the  cost  of  im- 
provements.   Dulaney  v.  Figg,  94  S.  W.  658,  29  R.  678. 

A  creek  is  not  a  highway,  and  the  same  rule  of  law  which 
would  apply  in  case  of  accidents  occurring  on  streets  of  side- 
walks of  a  city  could  not  be  applied  to  an  accident  occurring 
in  a  creek  by  reason  of  a  latent  defect  therein.  Zehe's  Admr, 
V.  City  of  Louisvile,  123  Ky.  621,  96  S.  W.  918,  29  R.  1107. 

A  city  owes  no  duty  to  fill  up  a  hole  in  a  creek  at  the  mouth 
of  a  sewer  so  as  to  make  the  creek  bed  safe  for  a  person  to 
drive  on.    Id, 

Culverts  and  such  small  bridges  as  are  essentially  a  part 
of  a  street  should  be  built  and  maintained  by  the  city;  but 
bridges  which  span  streams  and  are  not  fairly  a  part  of  the 
street,  though  within  the  city,  are  for  the  common  benefit  of 
the  people  in  the  county  as  well  as  for  those  in  the  city,  and 
should  be  maintained  by  the  Fiscal  Court,  as  citizens  of  the 
city  are  taxed  in  common  with  the  citizens  of  the  county  to 
maintain  all  the  county  bridges.  Nelson  County  v.  City  of  Bards- 
town,  124  Ky.  636,  99  S.  W.  940,  30  R.  870. 

Where  for  over  twenty  years  that  portion  of  a  road  within 
the  limits  of  a  city  had  been  maintained  as  a  street,  and  though 
it  had  originally  been  a  county  road  the  county  made  no  claim 
to  it  or  attempted  to  exercise  any  dominion  over  it,  the  part 
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within  the  city  was  a  city  highway,  for  improvements  of  which 
the  city  might  levy  special  assessments.  Jackson  v.  McHargue, 
139  Ky.  739,  106  S.  W.  871,  32  R.  564. 

No  lien  can  arise  against  abutting  property  for  the  cost  of 
improving  that  part  of  a  street  which  had  not  been  dedicated. 
BodUy  V.  Finley's  Exr„  64  S.  W.  439,  23  R.  851. 

Under  Sees.  3004,  3096,  Ky.  Stats.,  part  of  charter  of  cities 
of  the  second  class,  giving  such  cities  control  of  all  streets  and 
roadways,  with  power  to  improve  them  at  the  cost  of  abutting 
property  owners,  a  city  of  that  class  had  power  to  improve  a 
street  at  the  cost  of  abutting  property  owners,  though  it  was 
used  by  a  turnpike  road  company  as  a  toll  road.  Huelefeld  v. 
City  of  Covington,  60  S.  W.  296,  22  R.  1188. 

The  word  ''street"  used  in  an  ordinance  signifies  a  public 
thoroughfare  in  a  city  or  town,  and  the  averment  that  an  ordi- 
nance has  been  passed  for  the  improvement  of  a  named  street 
is  sufficient,  without  adding  that  it  is  a  public  street.  Boone 
V,  Gleason,  10  Ky.  Opin.  254, 

Though  a  railroad  company  was  authorized  to  maintain  ita 
line  in  a  public  street,  this  did  not  entitle  it  to  construct  spurs 
across  the  sidewalks  of  the  street.  City  of  Covington  v.  L.  &  N. 
U.  Co.,  158  Ky.  136,  164  S.  W.  329. 

It  is  not  necessary  that  there  should  be  record  evidence  of 
the  dedication  or  acceptance  of  a  public  way  by  municipal 
authorities  before  it  can  be  treated  as  a  street,  with  the  cor- 
responding  rights  and  liabilities  that  attach  to  places  that  have 
been  set  apart  as  streets  or  public  ways.  The  dedication  of 
land  to  public  use  as  a  street  and  its  acceptance  may  be  shown 
by  the  long  continued  use  of  it  by  the  public  as  a  street  and 
by  acts  of  authority  exercised  over  it  by  the  municipality  evi- 
dencing the  fact  that  it  regards  it  as  a  street.  Eiley  v.  Buch- 
anan, 116  Ky.  625;  Southern  By.  in  Ky.  v.  Caplinger's  Admr., 
151  Ky.  749,  152  S.  W.  947. 

A  private  way,  although  highly  improved  and,  in  appoint- 
ments, equipped  as  well  as  most  of  the  public  streets  of  the 
city,  can  not,  in  the  absence  of  evidence  of  its  dedication  to 
the  public  as  a  street,  and  its  acceptance  or  recognition  by  the 
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city  as  such,  be  held  to  be  a  public  way  or  street.  Long  v. 
Barber  Asphalt  Paving  Co,,  151  Ky.  1,  151  S.  W.  6. 

Where  a  deed  conveying  a  city  lot  designates  the  street  upon 
which  it  fronts  as  one  of  the  boundaries  thereof,  it  will,  in  the 
absence  of  language  showing  a  contrary  intention,  be  construed 
as  including  the  sidewalk  in  front  of  the  lot  and  the  street  to  the 
center  or  middle  thereof,  subject  to  the  free  use  of  the  sidewalk 
and  street  by  the  public.  The  fact  that  the  description  only 
brings  the  lot  to  the  edge  of  the  street  can  make  no  difference, 
for  such  description  must  be  merely  understood  as  specifying 
the  ground  the  grantee  may  hold  and  use  as  exclusively  his 
own,  and  as  defining  the  line  at  which  the  public  easement 
begins;  the  grantee  owning  subject  to  that  easement,  to  the 
center  of  the  street.  BUUock  v.  Atwood,  154  Ky.  394, 157  S.  W. 
694. 

Where  a  party's  acts  are  suflScient  to  constitute  a  dedication 
of  a  street,  he  will  not  be  heard  ten  years  thereafter  to  say  that 
his  act  showing  an  intention  to  dedicate  was  the  result  of  a 
mistake.  But  it  is  insisted  that  the  tract  in  controversy  is  not 
a  street  because  it  has  never  been  accepted  by  the  city.  It  is 
the  rule,  however,  in  a  case  like  this  that  the  city  may  accept 
whenever  it  gets  ready,  and  in  the  meantime  the  party  dedi- 
cating IS  estopped  not  only  as  against  the  other  lot  owners  but 
as  against  the  city  to  say  that  the  ground  is  not  a  street.  City  of 
Covington  v.  Hall,  etc.,  98  S.  W.  317,  30  Ky.  Law  Rep.  356 ; 
City  of  Louisville  v.  Mutual  Life  Ins.  Co.  of  Ky.,  147  Ky.  141, 
143  S.  W.  782. 

When  a  city  takes  jurisdiction  over  territory  it  assumes  the 
burdens  then  incident  to  it,  among  which  is  the  maintenance  of 
public  thoroughfares,  and  where  such  thoroughfare  becomes  a 
public  street  it  is  the  duty  of  the  city  to  keep  it  in  a  reasonably 
safe  condition  for  public  use.  City  of  Oakdale  v.  Sanders'  Exrx., 
155  Ky.  352,  159  S.  W.  812. 

One  is  entitled  to  the  reasonable  use  of  the  streets  and  side- 
walks of  a  municipality.  In  so  using  them  as  to  bar  public 
travel,  he  invades  the  right  not  only  of  the  general  public  but 
of  the  abutting  property  holder  in  particular.  Stratton  d  Ter- 
stegge  Co.  v.  Meriwether,  150  Ky.  363,  150  S.  W.  381. 
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A  city  may  leave  its  streets,  in  the  condition  in  which  they 
were  when  first  established  and  set  apart  for  public  use,  although 
they  may  then  have  been  entirely  imimproved,  but  if  it  under- 
takes to  improve  them,  it  must  exercise  ordinary  care  to  put 
and  keep  them  in  reasonably  safe  condition  for  public  travel, 
having,  however,  a  discretion  as  to  the  character  and  quality  of 
the  repairs  or  improvements  that  it  may  make,  subject  to  the 
limitation  that  when  completed  the  streets  will  be  reasonably 
safe  for  public  travel.  Oee's  Admr,  v.  City  of  Hopkinsville,  154 
Ky.  263,  157  S.  W.  30. 

All  members  of  the  general  public,  without  regard  to  the 
place  or  position  they  occupy,  or  the  business  they  are  engaged 
in,  are  entitled  to  the  equal  use  and  enjoyment  of  public  streets 
and  places.  The  streets  and  public  places  of  cities  and  towns, 
and  the  highways  of  the  State,  belong  to  the  public,  are  set 
apart  for  public  use,  and  no  favoritism  or  discrimination  in 
this  use  will  be  allowed  as  between  private  individuals.  Louis- 
vtUe  By.  Co.  v.  Louisville  Fire  &  Life  Pro.  Assn.,  151  Ky.  644, 
152  S.  W.  799. 

The  obligation  of  the  municipality  to  keep  its  streets  in  rea- 
sonably safe  condition  for  public  travel  is  unconditional,  and 
this  duty  it  can  not  relieve  itself  of  by  attempting  to  shift  the 
responsibility  to  an  abutting  owner.  City  of  Louisville  v.  Bott's 
Admx,,  151  Ky.  578,  152  S.  W.  529,  quoting  from  Webster  v. 
C.  c&  0.  Ry.  Co.,  32  R.  406. 

**  Public  ways,  as  used  in  this  act  (act  relating  to  cities  of 
the  first  class),  shall  mean  all  public  streets,  alleys,  sidewalks, 
roads,  lanes,  avenues,  highways  and  thoroughfares.  Improve- 
ments, as  applied  to  public  ways,  shall  mean  all  work  and  ma- 
terial used  upon  them  in  the  construction  and  reconstruction 
thereof,  and  shall  be  made  and  done  as  may  be  prescribed  herein. 
No  ground  laid  off  and  dedicated  as  a  street  or  alley  by  the 
owner  within  any  territory  heretofore  or  hereafter  annexed  to 
the  city  shall  be  a  public  way  of  the  city  until  the  dedication 
by  the  owner  as  such  shall  have  been  accepted  by  a  resolution 
or  ordinance  of  the  general  council  recommended  by  the  board 
of  public  works."    Ky.  Stats.  (1915),  Sec.  2832. 
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It  ifi  the  duty  of  a  municipal  corporation  to  exercise  ordi- 
nary care  to  maintain  its  streets  in  a  reasonably  safe  condition 
for  travel  by  persons  exercising  ordinary  care  for  their  own 
safety.    Cit^  of  Ludlow  v.  Stetson,  163  Ky.  327,  173  S.  W.  806. 

A  principal  street  within  the  meaning  of  Sec.  2833,  Ky. 
Stats.,  providing  for  the  original  construction  of  streets  in  cities 
of  the  first  class,  is  a  principal  thoroughfare  dedicated  to  the 
use  of  the  public,  and  a  parkway,  though  the  title  be  vested  in 
the  Board  of  Park  Commissioners,  is  a  principal  street.  Marrett 
V.  Jefferson  County  Construction  Co.,  161  Ky.  845,  171  S.  W. 
396. 

A  tract  of  land  near  a  city  being  laid  out  in  lots,  with  streets 
and  alleys  marked  on  a  plot  which  is  recorded,  and  lots  sold, 
such  streets  and  alleys  become  ways  of  the  city  when  the  terri- 
tory is  annaced  to  the  city.  Creekmore  v.  Central  Construciion 
Co.,  157  Ky.  336,  163  S.  W.  194. 

A  municipality  is  in  no  sense  a  guarantor  of  the  safety  of 
the  traveling  public  upon  its  highways.  The  corporate  authority 
is  only  bound  to  use  reasonable  skill  and  diligence  in  making 
the  streets  and  sidewalks  safe  and  convenient  for  traveling.  Clay 
City  V.  Abner,  82  S.  W.  276,  26  R.  602. 

When  a  public  highway  is  taken  into  a  city,  it  becomes  ipso 
facto  a  street  of  the  city ;  and  the  construction  of  a  street  upon 
such  a  highway  is  an  original  construction,  and  not  a  recon- 
struction thereof.  Town  of  ErUmger  v.  Cody^  158  Ky.  625,  166 
S.  W.  202. 

Where  a  city  annexes  territory  traversed  by  a  county  road, 
the  road  becomes  a  street  of  the  city,  without  formal  recognition 
of  the  fact  by  the  board  of  council.  City  of  Louisville  v.  Brewer, 
72  S.  W.  9,  24  R.  1671. 

Where  a  county  road  is  taken  into  a  4;own  by  the  extension 
of  the  town  limits  or  the  creation  of  the  town,  it  becomes  one 
of  the  public  ways  of  the  town  and  it  is  the  duty  of  the  town 
to  maintain  it  as  a  street  as  long  as  it  is  tospt  open  by  the  town 
as  a  public  way.  Letcher  County  v.  Town  of  WJUtesburg,  162 
Ky.  604,  172  S.  W.  1041. 

STREETS  AND  OTHER  PUBLIC  WAYS.— "Streets  and 

other  public  ways''  are  words  of  large  meaning  in  municipal 
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affairs,  and  are  often  used  interchangeably.  Each  may  be  said 
to  include  sidewalks,  curbing,  and  gutters,  as  well  as  that  part 
of  the  city  commonly  spoken  of  as  a  street,  to  distinguish  it 
from  a  sidewalk;  but  they  do  not  include  sewers,  unless  the 
intention  so  to  do  is  clearly  expressed  in  the  statute.  Citu  of 
Covington  v.  Schlosser,  141  Ky.  838,  133  S.  W.  987. 

A  sewer  is  a  municipal  improvement.  Sewers  are  under- 
ground improvements,  while  streets  and  public  ways  are  surface 
improvements.  One  is  used  to  carry  off  the  water,  filth,  and 
refuse,  while  the  others  are  used  to  travel  on.  And  where  the 
statute  fixes  a  limitation  upon  the  cost  of  '* improvements,'' 
sewers  will  be  included.    Id. 

STREETS  OR  PUBLIC  WAYS.— Under  Ky.  Stats.,  Sec. 
3490,  Subsec.  9,  Sees.  3560  and  3578,  sewers  are  not  included 
in  the  words  ''streets  or  public  ways"  and  the  limitation  upon 
the  cost  of  improving  streets  or  public  ways  does  not  include 
sewer  construction.  For  this  an  additional  charge  could  be 
made  under  a  statute  authorizing  an  assessment  not  exceeding 
one  dollar  per  front  foot  of  the  abutting  property  for  the  con- 
struction of  sewers.  City  of  Covington  v.  Schlosser,  141  Ky. 
838,  133  S.  W.  987. 

STRENGTH  OF  OWN  TITLE.— Plaintiff  must  recover  on 
the  strength  of  his  own  title.  See,  in  this  book,  the  title  Plain- 
Tipp  Must  Recover,  etc. 

STRICKEN  FROM  DOCKET.--See  Piled  Away. 

STRIKEBREAKER. — ^** While  it  was  not  proper  for  counsel 
to  refer  to  the  witness  as  a  strikebreaker,  and  while  it  may  be 
that  the  court's  admonition  to  the  jury  did  not  go  far  enough, 
we  can  not  say,  under  the  circumstances  of  this  case,  that  the 
remark  of  counsel  was  prejudicial  to  the  substantial  rights  of 
the  defendants."  Cincinnati,  N.  0.  &  T.  P.  By.  Co.  v.  iSfpeor^, 
152  Ky.  200,  153  S.  W.  236. 

STRIKE  CLAUSE.— Construction  and  effect  of  ''strike" 
clause  in  contract  of  sale  and  delivery.  See  note  on  this  sub- 
ject in  9  L.  R.  A.  (N.S.)  1187. 
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STRIKE  AND  WOUND.— To  constitute  a  good  indictment 
for  willfully  and  maliciously  striking  another  with  intention  to 
kill  him,  it  is  not  necessary  to  allege  that  the  person  struck  was 
"bruised"  thereby,  although  that  word  is  used  in  the  statute. 
It  is  suflScient  to  allege  that  the  defendant  did  willfully  and 
maliciously  "strike  and  wound"  him.  Johnson  v.  Com.,  94  Ky. 
341. 

STRIKING  FROM  DOCKET— See,  also,  Filed  Away. 

The  words  ** filed  away,"  ** dismissed,"  "stricken  from  the 
docket,"  "discontinued,"  and  so  on,  mean  substantially  the  same 
thing.  An  order  containing  such  words  is  a  final  order,  however 
worded,  and  the  fair  intent  of  such  an  order  is  to  dismiss  the 
action.    Aikman  v.  South,  97  S.  W.  4,  29  R.  1201. 

STRICTISSIMI  JURIS.— Of  the  most  strict  law.  To  be 
most  strictly  applied.    Cochran's  Law  Lexicon. 

It  is  well  settled  that  exemptions  from  taxation  are  regarded 
in  derogation  of  common  right,  and  therefore  are  not  to  be 
extended  beyond  the  exact  or  express  requirements  of  the  lan- 
guage used,  construed  strictissimi  juris,  Jones  Bros,,  etc.,  v. 
City  of  LouisvUle,  142  Ky.  759,  135  S.  W.  301. 

STRICTLY  FIRST  QUALITY-— The  fact  that  in  the  specifi- 
cations mailed,  referred  to  in  the  telegram  of  acceptance,  plain- 
tiff stipuated  that  the  goods  should  be  ** strictly  first  quality," 
did  not  invalidate  the  acceptance,  as  defendant  declined  to  fur- 
nish the  goods  before  it  received  this  letter,  and  in  the  subse- 
quent correspondence  did  not  complain  of  these  words  as  an  addi- 
tion to  the  contract,  thus  confirming  the  evidence  tending  to 
show  that  these  words,  as  generally  understood  in  the  trade,  did 
not  constitute  a  variance  from  the  offer.  Fairmount  CHass  Works 
V.  Cruden-Martin  Co.,  106  Ky.  659,  51  S.  W.  196,  21  R.  264. 

STRONG       CORROBORATING       CIRCUMSTANCES.— 

Under  Sec.  1594  of  the  Ky.  Stats,  a  conviction  for  bribery  can 
not  be  had  upon  the  testimony  of  a  single  witness  unless  sus- 
tained by  strong  corroborating  circumstances.  In  a  prosecu- 
tion for  bribery,  evidence  of  the  general  reputation  of  the 
accused  as  a  bribe-taker  and  that  he  had  accepted  bribes  at 
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other  previous  elections,  was  not  sufficient  corroboration  of  the 
act  of  bribery  charged  and  which  was  testified  to  by  only  one 
witness,  with  no  immediate  corroborating  circumstances.  Rames 
V.  Com.,  164  Ky.  334,  175  S.  W.  669. 

STRUCTURE-— The  Mechanics'  Lien  Law  of  February  17, 
1858,  does  not  apply  to  work  and  labor  performed  in  the  erec- 
tion of  the  earthwork  of  a  railroad  track.  The  mere  earthwork 
of  a  railroad  can  not  be  regarded  as  a  structure  in  the  sense 
that  the  term  is  used  in  the  act.  Hagan  v.  English  &  Murphy, 
5  Opin.  467. 

STRUCTURES  NEAR  TRACK.— Where  it  is  possible  to 
do  so,  the  railroad  company  is  required  to  place  structures  used 
in  connection  with  its  road  at  such  distances  from  the  track 
that  they  will  not  endanger  its  employes  in  operating  trains, 
and  when  structures  are  placed  in  such  proximity  to  the  tracks 
that  they  endanger  the  servants  while  discharging  their  duty, 
the  company  is  liable  for  injuries  chat  occur  without  fault  on 
the  part  of  the  employe  injured.  C.  <&  0.  Ry,  Co.  v.  Vaughan's 
Admx.,  159  Ky.  433,  167  S.  W.  141.  See  this  opinion  for 
enumeration  of  structures  held  to  be  too  close  to  track. 

STUBS. — Stubs  kept  by  a  warehouseman  are  not  evidence 
against  the  holders  of  receipts  without  proof  of  knowledge  of 
such  holder  that  the  stubs  were  made  in  accordance  with  the 
receipts  issued  by  him.  Roche  v.  Crigler,  67  S.  W.  273,  23  R. 
2378. 

STUDENT  FIREMAN.— Injury  to— status  of.  Cincinnati, 
N.  0.  &  T.  P.  Ry.  Co.  v.  Wheeler,  160  Ky.  215,  169  S.  W.  690. 

STUMBLING. — Employe  injured  by  stumbling  over  pile  of 
loose  dirt  and  cinders  in  railroad  yards.  Wiedekamp's  Admx. 
V.  L.  &  N.  R.  Co.,  159  Ky.  674,  167  S.  W.  882. 

Where  a  servant,  whose  duty  it  was  to  carry  pieces  of  wood 
from  a  saw,  stumbled  over  pieces  of  plank  of  wood  which  he 
had  placed  on  the  floor  without  direction  from  any  one,  so  that 
his  hand  was  injured  by  the  saw,  his  own  negligence  was  the 
proximate  cause  of  the  injury.  Witten  v.  Bell  &  Coggeshall  Co., 
85  S.  W.  1094,  27  R.  580. 


Digitized  by  VjOOQIC 


STUMPING  HIS  TOE  3258      SUB  CONTRACT 

STUMPING  HIS  TOE-— A  railraad  company  is  not  liable 
for  the  death  of  a  brakeman  caused  by  his  stumping  his  toe  and 
falling  under  cars.  Louisville  &  Atlantic  R.  Co.  v.  Cox,  104  S. 
W.  956,  31  R.  1214. 

STUFFING  BALLOT-BOX.— The  provisions  of  the  General 
Statutes  denouncing  a  penalty  against  any  one  fraudulently  or 
wrongfully  putting  ballots  into  the  ballot-box  at  an  election  of  a 
representative  in  Congress  should  be  construed  to  include  any 
one  delivering  such  fraudulent  ballot  to  a  judge  of  the  election, 
who  inserts  it  in  the  box  for  him,  or  any  one  who  procures 
another  to  practice  the  fraud,  whether  with  or  without  a  corrupt 
motive  on  the  part  of  the  one  inserting  the  ballot.  Com.  v.  Oale, 
10  Bush,  488. 

SUA  SPONTE. — Of  his  own  motion. 

SUB-CONTRACT.— "Webster,  in  his  new  International 
Dictionary,  defines  *  sub-contract'  to  be  *  a  contract  under,  or 
subordinate  to,  a  previous  contract.'  And  *  sub-contractor*  to 
be  'one  who  contracts  with  a  contractor  to  perform  part  or  all 
of  the  latter 's  contract'.''  Origsby  v.  L.  &  E.  Ry.  Co.,  152  Ky. 
164,  153  S.  W.  232. 

SUB-CONTRACTOR.— "Webster,  in  his  new  International 
Dictionary,  defines  *  sub-contract'  to  be  *  a  contract  under,  or 
subordinate  to,  a  previous  contract.'  And  'sub-contractor'  to 
be  'one  who  contracts  with  a  contractor  to  perform  part  or  all 
of  the  latter 's  contract'."  Origsby  v.  L.  &  E.  Ry.  Co.,  152  Ky. 
164,  153  S.  W.  232. 

It  is  immaterial  how  many  degrees  removed  from  the  owners, 
the  sub-contractor,  for  whom  the  labor  is  done  and  to  whom 
the  material  is  furnished,  may  be.  If  he  is  a  sub-contractor  in 
the  prosecution  of  the  work,  and  as  such,  employs  men  and 
buys  material  to  carry  out  his  contract,  the  men  so  employed 
by  him  and  those  who  so  furnished  material,  are  entitied  to  the 
benefit  of  the  lien  provided  by  this  act.  Origsby  v.  L.  dk  E.  By. 
Co.,  152  Ky.  164,  153  S.  W.  232. 

SUB-CONTRACT  THEREUNDER.— The  language  ''sub- 
contract thereunder,"  as  used  in  the  statute,  (Sec.  2492,  Ky. 
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Stats.),  covers  all  contracts,  near  or  remote,  in  which  the  con- 
tractor undertakes  to  carry  out  and  perform  the  work,  accord- 
ing to  the  terms  of  the  principal  contract.  Origsby  v.  L.  &  E. 
Ry.  Co.,  152  Ky.  164,  153  S.  W.  232. 

SUB  MODO. — ^Under  condition,  or  restriction.  Cochran's 
Law  Lexicon. 

SUB-TENANT- — See,  also,  Landlord  and  Tenant. 

Where  the  owner  leases  ground  and  the  tenant  sub-lets  to 
another,  the  sab-tenant  occupies  no  better  position  than  his 
immediate  lessor,  and  the  same  state  of  facts  that  would  justify 
a  cancellation  of  the  lease  as  to  the  original  tenant,  would  be 
grounds  for  its  cancellation  as  to  the  sub-tenant.  Oatton  v. 
Dobbin,  147  Ky.  624,  144  S.  W.  757. 

SUBJECT  TO  EXECUTION.— The  words  ''subject  to  execu- 
tion"  in  Sec.  4130,  Ky.  Stats.,  do  not  refer  to  the  lien  of  the 
county  on  the  sheriff's  real  estate,  and  the  sheriff  can  not  claim 
a  homestead  as  against  it.  Baker  v.  F.  &  D.  Co.,  73  S.  W.  1025, 
24  R.  2196. 

SUBJECT  TO  A  MORTGAGE  LIEN.— In  an  action  to  seU 
land  to  pay  the  debts  of  a  decedent,  it  was  error  to  adjudge  a 
sale  "subject'*  to  a  mortgage  lien,  but  the  lien-holder  being  a 
party  the  sale  should  have  been  adjudged  to  satisfy  the  lien. 
Underwood's  Admr.  v.  Cartright,  47  S.  W.  580,  20  R.  809. 

SUBJECT  TO  THE  CLAIM.— Where  the  son  of  a  decedent 
sold  to  defendant  one-half  of  a  tract  of  land  which  belonged 
to  his  father,  the  title  bond  stipulating  fbat  upbn  the  payment 
of  the  purchase  price  deed  was  to  be  made  to  the  defendant, 
"subject  to  the  claim"  of  the  widow,  defendant  is  bound  by 
an  agreement,  of  which  he  had  notice,  that  the  widow's  interest 
in  the  entire  tract  of  land  was  to  be  a  life  -estate  in  the  one-half 
sold  to  defendant.    Black  v.  Allen,  52  S.  W.  809,  21  R.  620. 

SUBLETTING. — ^Where  a  lessee  sublets  his  entire  interest 
in  a  part  of  the  premises,  it  is  an  assignment  pro  tanto  and  not 
a  subletting.    Cook  v.  Jones,  96  Ky.  283,  16  R.  469. 

A  subletting  without  the  landlord's  written  consent,  by  a 
tenant  who  has  a  term  less  than  two  years,  is  void  under  Ey. 
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Stats.,  Sec.  2292,  and  operates  as  a  forfeiture  to  the  landlord. 
LouisvUle  Ounning  System  v.  Parks,  104  S.  W.  331,  31  R.  917 ; 
Louisville  Ounning  System  v.  Knighton,  104  S.  W.  332,  31  R. 
923. 

SUBMISSION.— See,  also,  Final  Submission. 

After  defendant  answered,  plaintiff  entered  a  motion  for 
judgment.  The  record  did  not  show  what  disposition  was  made 
of  the  motion,  but  showed  that  ten  days  afterward  plaintiff 
moved  in  open  court  ''to  submit  his  cause  for  judgment."  Held, 
that  by  the  latter  motion  plaintiff  submitted  the  whole  case. 
Judy  V.  First  Nat,  Bank,  38  S.  W.  711,  18  R.  880. 

An  order,  ''came  plaintiff  by  attorney  and  demurred  to  de- 
fendant's answer,  and  the  case  is  submitted,"  shows  that  the 
submission  was  on  demurrer  to  the  answer  and  for  no  other 
purpose.    Harrison  County  Court  v.  Wall,  11  R.  223. 

As  no  proof  was  taken  and  the  action  was  submitted  "on 
demurrer  to  the  amended  petition  as  well  as  in  chief  on  the 
whole  case,"  an  answer  having  been  filed,  the  court  will  assume, 
on  appeal  from  an  order  dismissing  the  petition,  that  the  case 
was  submitted  by  consent  upon  the  pleadings  alone,  the  record 
failing  to  show  that  plaintiffs  objected  to  the  submission.  Mack- 
lin  V.  Trustees  School  District,  13  R.  93. 

SUBMISSION  OF  CASE.— The  Criminal  Code,  by  Sec.  18a, 
provides  that  the  defendant  must  be  present  "during  the  trial" 
of  a  felony.  This  is  but  declaratory  of  the  common  law.  The 
trial  begins  with  the  swearing  of  the  jury,  and  ends  when  the 
verdict  is  rendered.  Every  step  taken  in  the  interim  is  a  part  of 
the  trial.  Submitting  the  case  to  the  jury,  and  sending  them 
to  their  room,  is,  therefore,  a  part  of  it,  and  should  not  be  done 
in  the  absence  of  the  accused.    Allen  v.  Com,,  86  Ky.  645. 

SUBMISSION  OF  CONTROVERSY.— Under  Civil  Code, 
Sec.  637,  providing  for  the  submission  of  an  agreed  cfise,  pro- 
viding that  the  parties  may  "state  the  question  and  the  facts 
upon  which  it  depends,"  the  parties  may  agree  to  the  facts, 
but  matters  of  law  stated  in  the  agreement  are  not  binding  on 
the  court.  The  court  must  determine  the  law  for  itself.  City 
of  Louisville  v.  VreeUmd,  140  Ky.  400,  131  S.  W.  195. 
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An  order  submitting  a  cause  for  judgment  upon  exceptions 
to  a  master  commissioner's  report  and  upon  the  whole  case  will 
be  regarded  as  submitting  the  grounds  for  an  attachment,  there 
being  nothing  to  indicate  an  intention  to  except  the  attachhient 
from  the  order  of  submission.  Rice  v.  Peoples  Bank  of  Adairv- 
viUe,  51  S.  W.  441,  21  R.  292. 

SUBMITTED  ON  OBJECTIONS.— A  record  does  not  show 
that  an  amended  petition  was  ever  filed,  where  the  only  order 
on  the  subject  is,  ''Amended  petition  filed,  objected  to,  and  sub- 
mitted on  objection,"  as  this  will  be  held  to  mean  ''amended 
petition  tendered  and  objected  to,  and  submitted  on  objections"; 
because  the  case  could  not  have  been  submitted  on  objections  to 
the  filing  of  the  amended  petition,  if  the  court  had  already 
allowed  the  amended  petition  to  be  filed.  Wright  ^s  Admr.  v. 
Wright,  108  S.  W.  266,  32  R.  1223. 

SUBORNATION  OF  PERJURY.— "If  any  person  shall 
unlawfully  and  corruptly  cause  or  procure  another,  by  any 
means  whatever,  to  commit  the  offense  or  offenses  described  in 
the  four  preceding  sections,  he  shall  be  guilty  of  subornation 
of  perjury,  and  confined  in  the  penitentiary  for  not  lesB  than  one 
nor  more  than  five  years."    Ky.  Stats.  (1915),  Sec.  1177. 

Sec.  1177  creates  an  offense  entirely  separate  and  distinct  from 
either  perjury  or  false  swearing,  and  it  was  within  the  province 
of  the  Legislature  to  name  the  offense,  and  they  named  it 
"subornation  of  perjury."  Henderson  v.  Com.,  91  S.  W.  1141, 
28  R.  1212.    See,  also.  Perjury. 

SUBPOENA. — "The  process  by  which  the  attendance  of  a 
witness  is  required  is  a  subpoena.  It  is  a  writ  directed  to  the 
sheriff,  requiring  him  to  summon  the  person  named  therein  to 
attend  at  a  particular  time  and  place,  to  testify  as  a  witness. 
It  may,  when  the  court  or  the  judge  thereof  so  directs,  require 
the  witness  to  bring  with  him  any  book,  writing  or  other  thing, 
under  his  control,  which  he  is  bound  by  law  to  produce  in  evi- 
dence."   Civil  Code,  Sec.  528. 

SUBPOENA  DUCES  TECUM. — A  subpoena  adduces  tecum 
requiring  the  clerk  to  bring  to  this  court  the  original  depositions 
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will  not  be  awarded,  an  inspecton  of  the  papers  not  being  neces- 
sary to  the  determination  of  the  appeal,  and  the  depositions 
only  covering  about  five  hundred  pages  of  typewritten  matter. 
Tenawine  v.  Tycrete^ancrete  Products  Co.,  156  Ky.  747,  161 
S.  W.  1127. 

SUBROGATION. — ^'^  Subrogation  is  the  substitution  of  an- 
other person  in  the  place  of  the  creditor  or  claimant  to  whose 
rights  he  succeeds  in  relation  to  the  debt  or  claim  asserted, 
which  has  been  paid  by  him  not  voluntarily.  Subrogation  is 
an  equitable,  and  not  a  legal  right.  Being  a  creature  of  equity 
it  will  not  be  enforced  where  it  will  work  an  injustice  to  the 
rights  of  those  having  equal  equities.''  Allen  v.  Perrine,  108 
Ky.  521,  45  S.  W.  500,  20  R.  202,  41  L.  R.  A.  351. 

The  principle  of  subrogation  rests  mainly  upon  the  fact  that 
a  party  pays  the  debt  of  another,  which  he  was  legally  bound 
to  pay,  and  where  the  right  of  subrogation  exists  it  is  subject 
to  prior  equities  and  all  the  rules  of  equity.  Allen  v.  Perrine, 
103  Ky.  516,  45  S.  W.  500,  20  R.  202,  41  L.  R.  A.  351. 

The  allegation  of  the  petition  that  plaintiff,  one  of  two  land- 
lords, who  paid  to  the  other  landlord  her  part  of  the  rent,  was 
subrogated  to  the- rights  of  the  other,  is  a  mere  legal  conclusion; 
it  being  necessary  to  state  the  facts  showing  a  right  of  subroga- 
tion. Jones  V.  Louisville  Tobacco  Warehouse  Co.,  135  Ky.  824, 
121  S.  W.  633,  123  S.  W.  307. 

Persons  pajdng  off  mortgage.  Connor  v.  H.  &  8,  F.  Co.  Bldg. 
Assn.,  80  S.  W.  797,  26  R.  109 ;  Cumberland  University  v.  Robert- 
son, 99  S.  W.  1152,  30  R.  947. 

Subrogation  is  only  allowed  where  there  is  some  equitable 
reason  for  it.  Jones  v.  Louisville  Tobacco  Warehouse  Co.,  135 
Ky.  824,  121  S.  W.  633,  123  S.  W.  307. 

One  who  pays  a  debt  for  another  voluntarily  is  not  ordinarily 
subrogated  to  the  rights  of  the  creditor.  Jones  v.  Louisville 
Tobacco  Warehouse  Co.,  135  Ky.  824,  121  S.  W.  633,  123  S.  W. 
307. 

The  executor  will  be  subrogated  to  the  rights  of  the  creditors 
whose  debts  he  paid.  Frwmell's  Exr.  v.  Frwmell,  153  Ky.  171, 
154  S.  W.  912. 
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Where  a  father,  in  consideration  of  past  and  future  support 
and  maintenance,  conveys  land  to  his  son,  and  reserves  a  lien 
thereon  to  secure  his  future  support,  a  state  asylum,  required 
by  law  to  maintain  pauper  lunatics,  but  authorized,  in  case  the 
lunatic  has  or  should  acquire  property,  to  sue  and  recover  for 
his  support  and  maintenance,  is  not  entitled  to  be  subrogated 
to  the  lien  of  the  father  on  the  land  conveyed,  to  the  extent 
of  its  claim  for  the  support  and  maintenance  of  the  father  while 
therein  confined.  Eastern  State  Hospital  v.  Goodman,  155  Ky. 
638,  160  S.  W.  171. 

Subrogation  of  course  implies  a  right  in  another  which  a  party 
seeks  to  acquire  against  the  defendant.  A  party  claiming  through 
subrogation  claims  by  virtue  of  a  derivative  right,  and  a  deriva- 
tive right  necessarily  presupposes  an  original  right.  If,  there- 
fore, for  any  reason  the  true  owner  of  the  bill  could  not  main- 
tain an  action  against  the  holder  thereof  for  a  conversion  of 
the  bill,  or  could  not  sue  at  law  in  a  court  for  money  had  and 
received  to  recover  the  proceeds  received  in  payment  thereof, 
then  a  drawee  dependent  upon  the  doctrine  of  subrogation  could 
not  on  the  theory  of  subrogation  recover  the  money  paid  by 
him  under  mistake  as  to  the  genuineness  of.  an  endorsement 
Farmers  National  Bank  of  Augusta  v.  Farmers  <&  Traders  Bank 
of  MaysviUe,  159  Ky.  141,  166  S.  W.  986. 

The  right  of  subrogation  will  be  upheld  where  one  at  the 
request  of  the  debtor  pays  oflf  a  lien  debt,  or  where  a  surety 
is  compelled  to  pay  it,  or  when  the  creditor  in  consideration 
of  the  payment  transfers  the  benefit  of  his  claim  to  a  stranger 
making  the  payment;  but  the  mere  fact  that  a  stranger  to  the 
contract  lends  money  to  the  debtor,  knowing  that  he  is  borrow, 
ing  it  to  satisfy  a  mortgage  debt,  will  not  entitle  the  loaner  to 
be  subrogated  to  the  right  of  the  mortgage  creditor.  McKay 
V.  Coleman,  6  Ky.  Opin.  131. 

In  the  absence  of  a  statute  giving  the  right  of  subrogation, 
one  who  has  no  interest  to  protect,  and  who  pays  taxes  on  prop- 
erty under  an  agreement  with  the  owner  that  he  is  to  be  subro- 
gated to  the  lien  of  the  taxing  authority,  is  not  entitled  to  sub- 
rogation as  against  persons  having  valid  liens  on  the  property. 
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Gibson  v.  Western  dk  Southern  Life  Ins.  Co.,  161  Ky.  810,  171 
S.  W.  390. 

If  a  debtor  hag  a  security  to  which  he  can  resort  for  indem- 
nity, if  he  be  compelled  to  pay  the  debt,  such  security  inureg 
to  the  benefit  of  the  creditor.  Aleximder  v.  Ellison,  79  Ky.  148, 
2  R.  49. 

One  who  loans  money  with  which  to  pay  oflf  a  vendor's  lien 
is  not  thereby  substituted  to  the  vendor's  lien;  therefore  the 
sureties  of  the  vendee  in  the  note  for  the  money  borrowed  do 
not  acquire  a  lien  by  substitution.    Reid  v.  Jackson,  6  R.  743. 

Where  one  has  been  compelled  to  pay  a  debt  for  which  an- 
other was  primarily  liable,  he  is  entitled  to  be  subrogated  to 
the  rights  of  the  creditor ;  and  where  sureties  on  the  official  bond 
of  the  sheriff  had  been  obliged  to  answer  for  the  default  of  their 
principal  in  making  an  erroneous  seizure  of  property,  they  are 
entitled  to  be  subrogated  to  his  rights  in  an  indemnity  bond 
given  him  by  the  attaching  creditors.  Dine  v.  Donnelly,  134 
Ky.  776,  121  S.  W.  685,  and  cases  cited. 

Where  a  father  who  owned  land  jointly  with  his  children 
executed  a  mortgage  thereon  for  his  own  debt,  and  thereafter 
the  children,  at  the  father's  request  and  to  relieve  their  own 
interest,  assumed  the  debt,  executing  their  note  therefor,  they 
were  entitled  to  be  subrogated  to  the  rights  of  the  mortgagee, 
not  being  mere  volunteers.  Fort  Jefferson  Imp,  Co.  v.  Dupoys- 
ter,  112  Ky.  792,  66  S.  W.  1048,  24  R.  1199,  2  L.  R.  A.  (N.S.) 
263. 

Where  a  husband  agreed  that  if  executors  would  invest  in 
land  the  money  they  held  for  use  of  his  wife  he  would  pay  the 
balance,  he  alone  was  obligated  to^  pay  the  balance,  and  the 
doctrine  of  equitable  substitution  could  not  apply  where  he 
paid  the  balance.  Clay  v.  Clay's  Guardian,  72  S.  W.  810,  24 
R.  2016. 

S.,  a  surviving  partner,  sued  R.  for  a  debt  due  the  firm,  and 
before  the  commissioner's  report  of  indebtedness  was  confirmed 
the  latter  made  a  deed  to  J.  of  his  entire  interest  in  his  father's 
estate  (his  father  being  deceased  partner  of  S.).  S.  secured 
judgment  against  R.  and  gave  attorneys  a  lien  on  this  judgment 
for  their  fees.    Held,  where  the  attorneys  sued  to  set  aside  R.'s 
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conveyance  and  to  subject  R.'s  interest  to  their  debt,  the  estate 
should  be  subrogated  to  the  attorneys'  lien.  Jones  v.  Dvlaney, 
86  S.  W.  547,  27  R.  702. 

A  person  not  having  been  a  purchaser  in  good  faith  of  land 
from  one  who  had  bid  it  in  at  a  sale  to  satisfy  a  vendor's  lien, 
was  not  entitled  to  be  subrogated  to  his  lien  for  the  amounts 
paid  him  as  against  a  mortgagee  who  is  asking  for  a  new  trial 
King  V.  Huni,  118  Ky.  450,  81  S.  W.  254,  25  R.  2266. 

Where,  at  the  time  defendants  became  surety  upon  the  notes 
sued  on,  plaintiff  had  acquired  a  mortgage  lien  held  by  others 
and  owned  the  debt  it  was  given  to  secure,  there  can  be  no 
foundation,  either  in  law  or  equity,  to  base  their  claim  of  sub- 
stitution to  the  mortgage  lien ;  and  as  they  had  no  lien  on  the 
property  mortgaged,  they  can  have  no  claim  against  plaintiff 
because  it  appropriated  to  the  payment  of  its  debt  the  proceeds 
it  brought  under  the  sale.  MiUer  v.  Knight  Mfg.  Co,,  83  S.  W. 
631,  26  R.  1201. 

SUBROGATION  OF  SURETIES.— A  surety's  rights  of 
subrogiation  to  the  creditor's  collateral  security  may  be 
awarded  under  a  prtiyer  for  the  entire  fund  in  sejpurity  under 
an  assignment  from  the  debtor.  Ryan  v.  Logan  County  Bank, 
132  Ky.  625,  116  S.  W.  1179,  119  S.  W.  768. 

A  paid  surety  is  entitled  to  subrogation  just  as  any  other 
arurety.  Levns'  Admr.  v.  U.  8.  F.  &  0.  Co.,  144  Ky.  425, 
138  S.  W.  305. 

Payment  of  a  debt  without  agreement  that  it  is  to  continue 
in  force  for  any  purpose  terminates  not  only  its  existence 
but  any  lien  to  secure  its  payment.  But  where  one  becbmes 
the  surety  of  a  debtor  to  enable  him  to  raise  money  to  pay  a 
debt  secured  by  lien,  under  an  agreement  that  the  debt  is 
to  be  assigned  to  the  surety  to  indemnify  him,  and  the  debt 
is  assigned  to  the  surety  by  the  creditor  pursuant  to  the  agree- 
ment, the  assigned  debt  with  the  lien  to  secure  it  remains  in 
force  for  the  benefit  of  the  surety ;  and  this,  though  the  creditor 
was  no  x>arty  to  the  agreement,  and  the  assignment  was  not 
made  at  the  time  of  the  payment.  Roberts  v.  Bruce,  91  Ky. 
379,  12  B.  9Qa 
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Where  property  is  pledged  to  a  surety  with,  the  intention 
that  it  shall  be  applied  to  the  payment  of  the  debt  for  which 
he  is  bound,  the  creditor  is  entitled  to  be  substituted  to  the 
rights  of  the  surety;  but  when  the  property  is  pledged  by  a 
stranger  merely  to  indemnify  the  surety  and  not  for  the  pay- 
ment of  the  debt,  no  right  of  substitution  exists.  Black  v. 
Kaiser,  91  Ky.  422,  13  R.  11. 

Though  national  banks  may  not  take  mortgages  upon  real 
estate,  they  may  be  substituted  to  the  liens  of  sureties  who 
have  taken  such  mortgages.  Magoffin  v.  Boyle  Nail.  Bank, 
69  S.  W.  702,  24  R.  595. 

The  sureties  of  a  deputy  sheriff,  who  paid  the  amount  of 
his  defalcation  resulting  from  his  failure  to  account  to  the 
State  and  "county  for  taxes  collected  by  him,  are  subrogated  to 
the  rights  of  the  sheriff,  or  the  State  and  county,  and  are 
entitled  to  pursue  a  fund  impressed  'with  a  trust  in  favor  of 
the  State  and  county.  Hill  v.  Flemingy  128  Ky.  201,  107  S.  W. 
764,  32  R.  1065. 

A  wife,  whose  property  was  used  to  pay  a  debt  of  her 
husband!  for  which  she  was  surety,  is  entitled  to  subrogation 
to  the  rights  of  the  creditor  in  a  judgment  against  a  third 
person  held  by  the  creditor  as  collateral  security.  Ryan  v. 
Logan  County  Bank,  132  Ky.  625,  11«  S.  W.  1179,  119  S.  W. 
768. 

SUBSCRIPTION  (Signing).— Subscription  and  attestation 
are  both  required..  Subscribing  is  for  identification;  attesting, 
more.    Swifi  v.  WUey,  1  B.  M.  117. 

A  will  must  be  subscribed  by  the  testator  at  the  close  of 
the  writing  and  is  invalid  where  a  vacant  page  of  paper  or 
more  is  left  above  subscription,  but  a  will  signed  at  the  close 
but  in  which  a  blank  page  or  a  part  thereof  is  left  in  the 
middle  of  the  instrument  is  prima  facie  valid.  Higgins  v. 
Pourell,  8  Ky.  Opin.  768. 

An  allegation  in  a  petition  ''that  A.  had  subscribed  and 
paid  for,  or  bought,  etc.,'*  held,  to  be  an  alternative  plead- 
ing—one showing  no  cause  of  action,  a  judgment  on  which  was 
erroneous.  Curaiors  of  Kentucky  University  v.  MoBrayer,  4 
Ky.  Opin.  390. 
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It  is  provided  in  Civil  Code,  Sect.  732^  Sabeea  7,  that  in 
construing  the  Code  **The  words  'signature/  'subscription' 
and  words  of  like  import,  include  &  mark  by,  or  for,  a  person 
who  can  not  write,  if  his  name  be  subscribed  to  an  instrument 
and  witnessed  by  a  person  who,  near  thereto,  writes  his  own 
name  as  a  witness." 

Subseo.  7,  See.  32,  of  the  Code,  defining  the  words  '^  sig- 
nature, subscription,  and  words  of  like  import,"  applies  only 
to  instruments  required  to  be  executed  under  the  provisions 
of  the  Code,  and  therefore  does  not  apply  as  to  the  mode  of 
signing  ordinary  contracts.  Meades  v.  Martin,  93  Ky.  50,  13 
R.  966. 

It  is  provided  in  Ky.  Stats.,  Sec.  466,  that  "when  the  Ibjbv 
requires  any  writing  to  be  signed  by  a  party  thereto,  it  shall 
not  be  deemed  to  be  signed  unless  the  signature  be  subscribed 
at  the  end  or  close  of  such  writing."     See,  also.  Sign — SlG- 

NATURU 

SUBSCRIPTION  TO  STOCK-— Agreement  to  subscribe  is 
not  a  subscription.  Mi,  Sterling  Coal  Co.  v.  Little,  14  Bush, 
429. 

An  Aot  regulating  the  ** manner  of  voting"  in  **all  votes 
of  subscription  and  taxation  therefor  for  railroad  purposes^" 
applies  to  votes  where  the  question  submitted  is  **  whether  or 
not  stock  shall  be  sujbscribed,"  and  not  merely  to  votes  where 
the  question  of  levying  the  tax  is  submitted.  Ky.  U.  B.  Co.  v. 
Bourbon  Co.,  85  Ky.  96,  8  B.  881. 

When  the  subscribers  to  the  capital  stock  of  a  company  to  be 
organized  agree  that  their  subscriptions  shall  be  subject  to  a 
call  of  ten  per  cent,  as  soon  as  the  company  is  organized,  the 
undertaking  is  not  a  mere  agreement  to  subscribe,  but  is  a 
subscription  subject  to  no  other  condition  than  the  organization 
of  the  company.  Ttuin  Creek  &  ColemansvUle  T.  P.  E.  Co.  v. 
Lancaster,  79  Ky.  552,  3  B.  366. 

Agreement  to  subscribe  for  stock  in  a  corporation  is  not 
a  subscription.  For  the  breach  of  such  agreement  the  obligor 
is  only  liable  in  an  action  for  damages.  Mt.  Sterling  Coal  Road 
Co.  V.  Little,  14  Bush,  42&.     Where  a  company  is  authorized 
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to  issue  its  capital  stodr,  and  a  person  agrees  to  purchase  so 
much  of  it  at  an  agreed  price,  merely  as  an  investment,  the 
company  can  not  recover  the  agreed  price  without  tendering 
the  stock.  In  such  a  case  the  remedy  is  confined  to  an  action 
for  damages.  Bullock  v.  Falmouih  &  C.  H.  T,  P.  B.  Co.,  85 
Ky.  184,  8  R.  835;  overruling  Mt,  Sierlinff  Coal  Boad  Co.  v. 
Little,  14  Bush,  429,  in  so  far  as  the  rule  there  laid  down 
was  applied  to  the  facts  of  that  case. 

An  agreement  to  take  a  number  of  shares  of  stock  in  a 
corporation  **when  organized,"  and  pay  therefor  a  certain 
sum,  is  not  a  subscription,  but  an  agreement  to  subscribe,  and 
for  a  breach  thereof  the  company  can  recover  only  the  differ- 
ence between  the  market  and  par  value  of  the  stock.  BuUock  v. 
Falmouth  T.  P.  B.  Co.,  7  R.  591.    See  85  Ky.  184,  8  R.  835. 

Though  the  contract  is  made  with  the  individual  subscribers 
before  a  corporation  is  in  existence,  yet  if  the  article  con- 
taining the  terms  of  the  subscription  binds  the  subscriber  to 
pay  the  corporation  when  created,  this  is  the  inducement  among 
the  subscribers  to  convert  themselves  into  an  association  for 
the  prosecution  of  the  particular  enterprise.  Where  several 
jointly  undertake,  in  writing,  to  subscribe  to  the  capital  stock 
of  a  turnpike  road  company  to  be  organized!,  the  promise  by 
each  is  a  good  consideration  for  the  promise  of  the  others, 
and  it  is  too  late  after  the  incorporation  to  withdraw  from 
the  association,  though  the  work  may  not  be  begun.  Tv)in 
Creek  &  Colema/nsvUle  T.  P.  B.  Co.  v.  Lancaster,  79  Ky. 
552,  3  R.  368. 

Where  one,  prior  to  the  incorporation  of  a  turnpike  conb- 
pany,  subscribes  a  certain  amount  to  its  capital  stock,  to  be 
paid  when  the  company  is  organized  and  the  work  begun,  in 
an  action  brought  after  incorporation  and  the  beginning  of 
work  to  collect  the  subscription,  held,  that  it  was  not  a  mere 
voluntary  donation,  but  is  enforcible.  BuUock  v.  Falmouth  & 
C.  H.  T.  P.  Co.,  85  Ky.  184,  8  R.  886. 

A  subscription  to  erect  a  building  to  induce  a  manufacturing 
plant  to  locate  in  a  town  was  not  rendered  invalid  by  the 
reduction  of  the  size  of  the  building  from  200  to  150  feet  in. 
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length  after  defendant  firubseribed,  where  the  dimensions  of  the 
building  were  not  an  inducement  to  defendant  to  make  the 
subscription.  Baskeit  v.  Ohio  Valley  Banking  &  Trust  Co., 
125  S.  W.  1066. 

Where  one  has  subscribed  money  under  an  agreement  to 
form  a  joint  stock  company  or  partnership  if  the  subscriptions 
reach  a  stated  amount,  he  is  not  bound  thereby  if  a  majority 
of  the  subscribers  organize  as  a  corporation.  KnottsviUe  RoUer 
MiU  Co,  V.  MaUingly,  36  S.  W.  1114,  18  R.  246. 

Where  a  subscription  for  the  purpose  of  having  a  fair 
near  a  particular  city,  and  of  providing  a  fund  to  cover 
possible  loss,  was  on  <»ndition  that  not  less  than  a  stipulated 
amount  was  subscribed,  and  that  the  loss,  if  any,  should  be 
divided  among  the  subscribers  to  the  fund  pro  rata,  the 
liability  of  the  subscribers  became  absolute  on  the  showing  of 
a  deficit  of  receipts  as  related  to  expenditures,  and  it  was  not 
necessary  that  the  loss  sustained  should  have  been  first  paid 
by  the  fair  association.  Kentucky  Live  Stock  Breeders'  Assn. 
V.  MiUer,  119  Ky.  393,  84  S.  W.  301,  27  R.  39. 

Where  a  railroad  company,  to  secure  the  payment  of  bonds 
issued  to  pay  for  ^construction,  executes  a  mortgage  on  its 
roadbed,  franchises,  rolling  stock,  securities,  and  evidences  of 
debt  to  a  trustee,  such  a  mortgage  will  include  unpaid  sub- 
scriptions for  the  stock  of  the  compfuiy;  and  a  judgment 
creditor  causing  execution  to  issue  and  securing  a  return  of 
no  property  found  can  not,  in  a  court  of  equity,  have  such 
subscriptions  subjected  to  pay  his  judgment.  Eckstein,  Norton 
&  Co.  V.  Myer  &  Ray,  10  Ky.  Opin.  942. 

Where  one,  in  response  to  a  circular  soliciting  subscriptions 
to  a  religious  institution,  wrote,  saying,  '*!  have  concluded  to 
subscribe  $1,000,''  and  referred  to  the  circular  for  the  terms, 
the  contract  was  complete,  the  circular  specifying  the  install- 
ments and  their  time  for  payment,  and  stating  that  notes  would 
be  taken  therefor.  The  failure  to  complete  the  evidence  of  the 
contract  by  executing  the  notes  does  not  aflfect  its  validity. 
Tompkins  v.  Southern  Baptist  Theological  Seminary,  8  R.  191. 

A  subscription  by  a  corporation  is  not  invalid,  within  the 
meaning  of  sudi  condition  as  not  made  in  good  faith,  because 
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made  in  violation  of  the  sabscriber's  artides  of  incorporation; 
the  su'bseriber  having  waived  that  defense  and  paid  the  sub- 
scription.   Stone  V.  Monticello  Construction  Co.,  135  Ky.  659, 

117  S.  W.  369. 

SUB  SILENTO. — In  silence.  This  phrase  is  used  in  Young 
V.  Borton,  Sneed,  279. 

SUBSEQUENT  PLEADING.— CivU  Code,  Sec.  101,  which 
provides  that  **a  party  shall  not,  in  a  reply  or  subsequ«it 
pleading  depart  from  a  cause  of  action  or  a  ground  of 
defense  stated  by  him  in  a  previous  pleading,"  does  not  apply 
to  an  amended  answer.  It  applies  to  a  pleading  subsequent 
in  character  to  a  reply,  and  not  to  the  time  when  it  may  be 
ffled.    Bedford  v.  Grwves,  1  S.  W.  534,  8  R.  262. 

SUBSEQUENT  PURCHASERS.— Ky.  Stats.,  Sec.  2380, 
provides,  for  proceedings  in  the  County  Court  for  the  con- 
struction of  drains  and  the  assessment  of  the  cost  against 
the  lands  benefited,  but  the  landowner  himself  is  permitted 
to  do  the  work  and,  until  he  has  neglected  or  refused  for 
a  certain  period  of  time  after  the  confirmation  of  the  report 
of  the  viewers,  the  contract  for  the  work  can  not  be  let 
to  others.  Held,  that  no  lien  arises  on  the  land  until  the 
contract  has  been  let,  and  one  who  purchases  the  property 
after  the  judgment  of  the  County  Court  directing  the 
opening  of  the  drain,  but  before  the  contract  has  been  let  to 
a  third  person,  can  not  resist  the  payment  of  the  assessment 
against  such  property  on  the  ground  that  no  notice  of  lis 
pendens  has  been  filed  by  the  third  person,  as  provided  in 
Ky.  Stats.,  Sec.  2358,  which  requires  such  notice  in  all  pro- 
ceedings affecting  the  title  to  land  in  order  to  affect  the 
interest    of    *' subsequent    purchasers.''    Scherm    v.    Cfarrett, 

118  Ky.  296,  80  S.  W.  1103,  26  R.  186. 

SUBSEQUENT  REPAIRS.— In  an  action  for  the  death  of  a 
brakeman  from  injuries  sustained  in  a  derailment,  evidence 
that  the  new  rails  which  had  been  laid  were  larger  than  the 
old  rails  which  they  joined,  and  were  raised  higher  by  new 
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cross-ties  and  ballast,  was  admissible  to  show  the  condition 
of  the  track.  L.  &  N.  B.  Co.  v.  Stewart's  Admr,,  131  Ky. 
665,  115  S.  W.  775. 

"Where  in  a  personal  injury  action  the  real  issue  was  not 
whether  the  defendant  had  been  guilty  of  negligence,  but 
whether  the  duty  was  imposed  upon  it  of  maintaining  a 
telephone  line  at  the  point  of  the  accident,  evidence  is  per- 
missible that  after  the  accident  employes  of  the  company  had 
worked  on  and  repaired  the  line  at  that  place.  Cumberland 
Telephone  &  Tdegraph  Co.  v.  Laird,  161  Ky.  800,  171  S. 
W.  386. 

Subsequent  repairs  are  not  admissible  in  evidence  to  show 
the  dangerous  or  defective  condition  of  the  track  at  the  time 
of  an  accident.  L.  &  N.  R.  Co.  v.  Morton,  121  Ky.  398; 
L.  &  N.  R,  Co.  v.  StewaH,  131  Ky.  665;  Black  Diamond 
Coal  Co.  V.  Price,  33  R.  334;  Interstate  Coal  Co.  v.  Skelton, 
Admr.,  152  Ky.  92;  Bell-Knox  Coal  Co.  v.  Gregory,  152  Ky. 
415,  153  S.  W.  465. 

8UB8I8TINC  DEBT.— A  debt  barred  by  the  statute  of 
limitations  is  not  a  subsisting  debt.  Williams  v.  Oilchrist, 
3  Bibb,  50. 

SUBSISTING  TRUST.— See  Trust. 

SUBSTANCE.— The  Criminal  Code  dispenses  with  form^ 
and  requires  substance  only;  and  what  is  now  substance  at 
common  law  is  substance  under  the  Code.  Rhodus  v.  Com., 
2  Duv.  159. 

SUBSTANTIAL  COMPLIANCE.— Where  defendant  agreed 
to  build  for  plaintiff  a  house  like  one  already  built,  the 
house  must  be  finished  as  it  was  agreed  to  be.  The  question 
is,  is  it  the  structure  agreed  to  be  furnished,  allowing  only 
for  immaterial  deviations,  such  as  neither  change  the  plan, 
materials,  or  general  character  of  the  workmanship?  It 
is  not  wholly  whether  the  change  affects  the  vialue,  but 
whether  it  changes  the  thing.  After  all,  "material  change" 
and  "substantial  compliance,"  where  the  matter  is  not  so 
marked    as   to   not   admit    the    dispute,    is   best   left    to   the 
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jury,  without  further  definition  of  the  terms.  Ncsnce  v.  Pai- 
tenon  Bldg.  Co.,  140  Ky.  564,  131  S.  W.  484. 

SUBSTANTIAL  REMEDY.— A  provision  in  the  escheat 
statute  of.  1882  that  an  owner  should  look  to  the  Board  of 
Trustees  for  reimbursement  held  not  to  be  a  '*  substantial 
remedy"  within  the  meaning  of  the  law.  Bank  of  Louis- 
ville V.  Board  of  Trustees,  83  Ky.  228, 

SUBSTANTIAL  JUSTICE.— Where,  upon  a  consideration 
of  the  whole  case,  it  appears  that  the  judgment  of  the  Chan- 
cellor did  substantial  justice  between  the  parties,  it  will  not 
be  disturbed.    Daniels  v.  Charles,  154  Ky.  232,  157  S.  W.  32. 

SUBSTANTIAL  PERFORMANCE.— Substantial  perform- 
ance,  not  a  literal  performance  of  a  covenant  is  required. 
Smith  V.  Robinson,  3  Mon.  175. 

What  constitutes  substantial  performance.  See  note  on 
this  subject  in  24  L.  R.  A.  (N.S.)  336. 

SUBSTANTIALLY  CORRECT.— Bill  of  exceptions  signed 
by  bystanders,  in  which  they  certify  that  it  **is  substantially 
correct  as  well  as  they  remember,"  is  insufficient.  Cockrill 
V.  Com.,  3  R.  473. 

SUBSTANTIALLY  PRESCRIBED  BY  THE  CONTRACT. 

— ^Where  a  real  estate  agent  undertakes  to  find  a  purchaser 
for  property  upon  certain  terms  his  commission  is  earned 
if  he  presents  a  purchaser  upon  modified  terms  who  is 
accepted  by  the  principal,  and  it  was  error  in  this  case  to 
instruct  the  jury  that  the  principal  became  indebted  to  the 
agent  if  the  agent  found  or  assisted  in  finding  a  purchaser 
upon  the  terms  ** substantially  prescribed  by  the  contract," 
the  purchaser  found  having  been  accepted  by  the  principal, 
Lancaster  v.  Langston,  36  S.  W.  521,  18  R.  299. 

SUBSTANTIALLY  SIMILAR  CIRCUMSTANCES  AND 
CONDITIONS-— Under  Sec.  218,  Ky.  Constitution,  providing 
that  ''It  shall  be  unlawfuul  for  any  person  or  corporation 
owning  or  operating  a  railroad  in  this  State,  or  any  common 
carrier,   to   charge   or   receive   any   greater  compensation   in 
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the  aggregate  for  the  transportation  of  passengers,  or  of 
property  of  like  kind,  under  substantially  similar  circum- 
stances and  conditions,  for  a  shorter  than  for  a  longer 
distance,  over  the  same  line,  in  the  same  direction,  the 
shorter  being  included  within  the  longer  distance,''  competi- 
tion does  not  justify  a  carrier  in  charging  more  for  a  shorter 
than  for  a  longer  distance,  as  the  words  ''substantially  sim- 
ilar circnmstaDces  and  conditions"  relate  to  the  actual  cost 
of  transportation.  L.  dk  N,  R,  Co,  v.  Com.,  104  Ky.  226, 
46  S.  W.  707,  47  S.  W.  210,  598,  20  R.  1380. 

Under  Sec.  218,  Ky.  Constitution,  providing  that  '*It  shall 
be  unlawful  for  any  common  carrier  to  charge  any  greater 
compaisation  in  the  aggregate  for  the  transportation  of 
property  of  like  kind  under  substantially  similar  circum- 
stances and  conditions  for  a  shorter  than  for  a  longer  dis- 
ance  over  the  same  line,  in  the  same  direction,  the  shorter 
being  included  within  the  longer  distance,"  the  fact  that 
oompetition  exists  at  the  longer  and  not  at  the  shorter 
distance  point  does  not  constitute  such  a  dissimilarity  of  con- 
ditions as  will  authorize  the  carrier  to  charge  more  for  the 
abort  than  for  the  long  haul.  L.  &  N.  R.  Co.  v.  Com.,  106 
Ky.  633,  51  S.  W.  164,  1012,  21  R.  232. 

SUBSTANTIALLY  TRUE.— Where  it  is  pleaded  that  in- 
sured  had  made  false  statements  in  his  application  for  insur- 
ance as  to  his  habits  as  to  drinking  whisky,  the  court  should 
have  set  out  in  an  instruction  the  questions  and  answers 
contained  in  the  application  in  reference  thereto,  and  should 
have  told  the  jury  that  they  should  find  for  the  plaintiffs 
if  the  answers  were  substantially  true,  but  otherwise  they 
should  find  for  defendant,  although  there  was  no  intention 
to  mislead  or  deceive  the  company,  and  that  the  answers 
were  not  substantially  true  if  the  assured  drank  materially 
more  than  as  stated.  Provident  Sav.  Life  Assur.  Co.  v.  Dees,, 
120  Ky.  285,  86  S.  W.  522,  27  R.  670. 

SUBSTITUTE- — ^Under  its  charter  a  railroad  company  had 
the  right  in  constructing  its  road  to  change  the  location  of 
intersecting  highways,  but  was  required  to  restore  such  high- 
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ways  80  as  not  to  destroy  their  nsefolness.  An  indictment 
charged  the  company  with  the  offense  of  unlawfully  creating 
and  maintaining  a  public  nuisance  by  taking  possessicHi,  of, 
altering,  and  destroying  a  part  of  a  highway — ^thajk  it  took 
possession  of  the  road  for  railroad  purposes,  and  provided 
what  is  termed  a  "substitute"  road,  but  the  substitute  was 
not  as  good  as  the  old  road,  and  is  unfit  for  public  travel, 
and  was  so  rendered  by  defendant  making  excavations  and 
cuts  below  it.  Held,  that  the  indictment  is  bad  for  uncer- 
tainty.   M.  &  B.  8.  R.  Co.  V.  Com.,  10  R.  818. 

SUBSTITUTED. — One  who  has  paid  taxes  for  another  and 
taken  his  obligation  therefor  can  not  be  substituted  to  the 
rights  of  the  State,  but  his  claim  stands  on  the  footing  of 
an  ordinary  debt.    Shanks  v.  Stephens,  4  R.  838. 

SUBSTITUTED  PETITION.— Plaintiff  sued  on  an  account 
and  two  notes.  The  petition  was  lost,  and  a  so-called  ''sub- 
stituted petition,"  which  was  in  the  nature  of  a  reformed 
petition,  was  filed,  in  which  he  sought  to  recover  on  the 
notes  alone.  After  issue  was  joined  the  original  petition 
was  found,  when  the  plaintiff  moved  to  dismiss  the  so-called 
substituted  petition.  Held,  the  court  properly  overruled  the 
motion,  as  the  petition  showed  on  its  face  that  it  was  a 
reformed  petition.  PhiUips  v.  Campbell,  86  S.  W.  1112, 
27  R.  885. 

SUBSTITUTED  PLEADINGS.— Where  the  petition  and 
amended  petition  were  lost  without  plaintiff's  fault,  the 
court  properly  permitted  the  filing  of  a  substituted  petition 
and  amended  petition  constituting  substantially  correct  copies 
of  the  originals.  Phillips  v.  Ratliff,  134  Ky.  704,  121  S.  W. 
460. 

SUBSTITUTED  RECORDS.— Where  the  pa|>eiB  of  a  case 
are  lost,  and  a  proceeding  is  instituted  to  supply  the  lost 
record,  the  proof  taken  by  the  commissioner  may  not  be  read 
as  substituted  record.  Morrison  v.  Price,  130  Ky.  139,  112 
S.  W.  1090. 
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SUBSTITUTED  SERVICE.— eabstituted  service  against  a 
resident  by  leaving  a  copy  at  the  residence  of  the  defendant 
has  been  hdd  sofScient  to  sustain  a  personal  judgment  in 
the  other  states.  Bryant  v.  8hute*8  Exr.,  147  Ky.  268,  144 
S.  W.  28,'  and  cases  cited. 

"In  Bumam  v.  Commonwedlth,  2  Duvall,  210,  which 
was  an  action  against  the  officers  of  the  so-called  provisional 
government  under  an  act  of  March  15,  1862,  substituted 
service  was  provided  for.  The  court  said:  'We  can  not 
adjudge  any  provision  in  the  act  to  be  unconstitutional.  As 
in  other  cases,  an  actual  notice  can  not  be  given  absent 
defendants,  there  must  either  be  no  remedy  or  constructive 
notice  must  be  substituted  as  sufficient;  and  what  construct- 
ive notice  shall  be  given  is  a  question  of  legislative  discre- 
tion rather  than  power.  We  see  no  abuse  of  sound  discre- 
tion in  the  mode  of  service  prescribed  in  tUs  statute.'  " 
Bryawt  v.  Shvie's  Exr.,  147  Ky.  268,  144  S.  W.  28. 

Substituted  service  of  summons  upon  the  owner  of  a  steam- 
boat, who  resides  in  Indiana  and  runs  a  boat  between  Evansville, 
Ind.,  and  Bowling  Green,  Ey.,  may  be  made,  under  Subsec.  6  of 
Sec.  51  of  the  Civil  Code,  by  delivering  a  copy  of  the  summons 
to  the  master  of  the  boat,  he  being  the  person  in  charge  of  the 
non-resident's  business  in  Kentucky,  where  the  cause  of  action 
occurred.  Johnson^  v.  Westerfield's  Admr.,  143  Ky.  10,  135 
S.  W.  425. 

SUBSTITUTION.— See  Subrogation. 

SUBTERFUGE. — **No  trick,  device,  subterfuge  or  pretense 
shall  be  allowed  to  evade  the  operation  or  defeat  the  policy 
of  the  law  against  selling  spirituous,  vinous  or  malt  liquors 
without  license,  or  in  violation  or  evasion  of  any  local  option 
laws  prevailing  in  any  county,  town,  city,  precinct  or  munic- 
ipality of  this  Commonwealth.'*  Ky.  Stats.  (1915),  Sec. 
2570.    See,  also,  Ky.  Stats.   (1915),  Sees.  2557,  2557a,  25576. 

SUBURBAN  LOT.— Though  a  lot  was  eighty  feet  wide, 
and  on  first  blush  might  seem  to  be  subject  to  an  advantage- 
ous division  into  two  lots  of  forty  feet  each,  it  being  in  a 
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small  town,  remote  from  business  or  residential  centers,  was 
practi-cally  a  suburban  lot.  Ridddl  v.  Wilcox,  161  Ky.  17, 
151  S.  W.  25. 

SUCCEEDING  DAY.— ''Where  the  day  or  the  last  day  for 
doing  an  act  herein  required  or  permitted  to  be  done  falls 
on  Sunday  or  on  a  holiday,  the  act  may  be  done  on  the  next 
succeeding  secular  or  business  day."  Negotiable  Inst.  Law, 
Ky.  Stats.   (1915),  Sec.  37206,  Subsec.  193. 

SUCCESSFUL  OR  SATISFACTORY  MANNER.— A  con- 
tract  engaging  a  servant  **for  a  term  of  three  years,  or  as 
long  as  he  performs  his  duties  in  a  successful  or  satisfactory 
manner,"  does  not  authorize  the  master  to  discharge  the  serv- 
ant within  the  term  because  he  is  dissatisfied  with  his  service 
or  unless  the  servant  fails  to  perform  his  duties  in  a  good, 
eflScient,  and  workmanlike  manner.  Bridgeford  (fe  Co.  v. 
Meagher,  144  Ky.  479,  139  S.  W.  750. 

SUCH  DANGER. — ^An  instruction  telling  the  jury  that  if 
they  believed  that  defendant  had  reasonable  grounds  to 
believe,  and  did  in  good  faith  believe,  that  he  was  in  danger 
of  losing  his  life  or  suflPering  great  bodily  harm  at  the  hands 
of  the  deceased  he  had  the  right  to  use  such  force  as  reason- 
ably appeared  to  him  to  be  necessary  to  protect  himself  from 
*'such  danger"  sufiBciently  presented  the  right  of  accused  to 
act  in  case  of  apparent  danger.  Ireland  v.  Com,,  57  S.  W. 
616,  22  R.  478. 

SUCH  DEED  OR  TITLE. — In  an  action  to  recover  upon  a 
note  for  the  purchase  price  of  land,  a  denial  in  the  answer 
that  there  was  an  acceptance  of  *'such  deed  or  title,"  it 
being  alleged  in  the  petition  that  the  plaintiff  made  him  a 
good  title,  is  no  denial  of  the  allegation  that  a  warranty- 
deed  was  made,  and  construing  the  answer  against  the 
pleader,  it  simply  means  a  denial  that  a  good  title  was  made 
to  the  land.  FUzpatrick  v.  Vincent,  88  S.  W.  1073,  28 
R.  121. 

SUCCESSFUL  PARTY.— The  ''successful  party"  does  not 
necessarily   mean   the  one   in   whose    favor   the   judgment   i3 
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rendered  or  who  is  entitled  to  enforce  it,  but  applies  also  to 
the  defendant  in  the  judgment  Lawless  v.  Sevier,  5  R.  239. 
One  who  asks  relief  which  is  granted  can  not  appeal 
because  the  effect  of  the  decree  is  different  from  that  antici- 
pated.    Union  Bethel  Church  v.  Oaylord,  1  R.  403. 

SUCCESSOR.— It  is  provided  in  Civil  Code,  Sec.  732,  that 
in  the  construction  of  the  Code  the  word  ** successor"  means 
a  person  who  takes  the  place  of  another  as  personal  repre- 
sentative,  curator,   guardian,   receiver,    trustee   or    committee. 

SUCCESSORS  IN  OFFICE.— Where  the  title  to  land  was 
vested  in  the  **  Right  Rev.  M.,  Bishop  of  L.,  and  his  succes- 
sors in  ofiBce,"  an  act  of  the  Legislature  changing  the  cor- 
porate name  by  omitting  the  words,  ''and  his  successors  in 
office,**  was  not  a  divestiture  of  title,  and  did  not  require 
a  conveyance  from  one  corporation  to  the  other  in  order  to 
pass  title.  McCloskey  v.  Doherty,  97  Ky.  300,  30  S.  W. 
649,  17  R.  178. 

SUCKED  UNDER  TRAIN.— A  railroad  company  does  not 
owe  to  licensees  walking  along  its  tracks,  and  who  know  of 
the  approach  of  its  trains,  the  duty  of  moderating  the  speed 
of  the  trains  so  as  to  prevent  their  being  sucked  under. 
L.  &  N.  B.  Co.  V.  Lawson,  161  Ky.  39,  170  S.  W.  1^8. 

SUDDEN  AFFRAY.— On  trial  of  a  person  charged  with 
maliciously  shooting  at  another  without  wounding,  with  the 
intent  to  kill,  where  there  is  evidence  that  there  was  no 
malice,  but  a  shooting  in  sudden  passion,  it  is  error  not  to 
charge  that  if  the  shooting  was  in  sudden  passion,  without 
previous  malice,  it  was  a  misdemeanor,  and  not  a  felony. 
The  error  in  failing  to  give  such  an  instruction  was  not  cured 
by  an  instruction  that  the  offense  was  a  misdemeanor,  if 
done  *'in  a  sudden  affray."  Snapp  v.  Com,,  16  R.  336; 
Wilhelm  v.  Com.,  16  R.  428. 

In  a  prosecution  under  Sec.  1242,  Ky.  Stats.,  the  evidence 
tended  strongly  to  show  that  while  defendant  was  talking 
to  another,  T.  approached  them,  and  without  proper  cause 
insulted  defendant  twice  very  grossly,  following  this  up  with 
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a  threatening  attitude,  and  that  defendant,  thinking  he 
was  about  to  draw  a  weapon,  drew  his  pistol  and  fired  at 
T,,  and  when  T.  said  he  was  unarmed  defendant  replied 
that  then  he  would  not  hurt  him.  Held,  that  an  instruc- 
tion which  did  not  follow  the  words  of  the  statute,  but 
omitted  the  phrase  "in  sudden  affray,"  was  prejudicial  to 
defendant.     Violett  v.  Com,,  72  S.  W.  1,  24  R.  1720. 

On  the  trial  of  an  indictment  found  under  Sec.  1166,  Ky. 
Stats.,  for  willful  and  malicious  cutting  and  wounding  an 
instruction  to  the  jury  that  they  should  find  him  guilty  of 
malicious  cutting  if  the  same  was  done  "feloniously  and  with 
malice  aforethought"  was  erroneous,  and  an  instruction 
that  they  should  find  the  defendant  guilty  of  cutting  in 
sudden  heat  and  passion  if  the  same  was  done  in  sudden 
heat  and  passion  and  without  previous  malice  has  been  con- 
demned by  the  Court  of  Appeals  because  it  does  not  follow 
the  language  of  the  statute,  the  words  "sudden  affray"  not 
being  synonymous  with  the  words  "in  sudden  heat  and 
passion."    Brown  v.  Com.,  79  S.  W.  1193,  25  R.  2076. 

It  was  not  error  to  instruct  to  find  accused  guilty  of 
manslaughter  in  shooting  the  sister  of  H.  if  the  shooting  was 
done  in  "sudden  affray,"  where,  after  defendant  drew  his 
pistol  on  H.,  threatening  to  kill  him,  he  fired  four  shots  at 
H.  and  H.  fired  one  at  him.  Burton  v.  Com,,  60  S.  W.  526, 
22  R.  1215. 

In  a  prosecution  for  murder  the  omission  of  the  words 
"sudden  affray"  in  an  instruction  upon  manslaughter,  and 
the  use  of  the  words  "and  upon  considerable  provocation 
killed  C,"  etc.,  instead  of  the  words,  "and  upon  such  pro- 
vocation as  is  ordinarily  calculated  to  excite  passions  beyond 
control,  killed  C,"  etc.,  was  prejudicial  error.  Finney  v. 
Com.,  82  S.  W.  636,  26  R.  785. 

SUDDEN  FRIGHT  AND  TERROR.— In  a  prosecution  for 
murder,  where  the  defendant  testified  that  the  shooting  was 
done  under  a  sudden  impulse  of  terror  or  fright,  it  was  not 
error  for  the  court,  after  using  the  words  "sudden  heat 
and  passion,"  in  the  instruction  on  manslaughter,  to  refuse 
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to  add  that  if  the  shooting  was  done  in  sudden  fright  and 
terror,  and  without  previous  malice,  they  should  find  the 
accused  guilty  of  manslaughter.  Hocker  v.  Com.,  Ill  S. 
W.  676,  33  R.  944. 

SUDDEN  HEAT  AND  PASSION.— The  use  of  the  expression 
in  an  instruction,  **and  which  did  then  and  there  excite  the 
X>assions  of  defendant  beyond  control,"  was  not  prejudicial 
to  defendant's  substantial  rights,  as  requiring  the  jury  to 
perform  a  psychological  task  in  measuring  the  effect  of  the 
provocation.  The  law  requires  the  jury  to  ascertain  or 
measure  the  effect  of  the  provocation  upon  the  mind  of  the 
defendant  in  order  to  believe  the  killing  was  done  in  sudden 
heat  and  passion.  Metcalfe  v.  Com.,  86  S.  W.  534,  27  R. 
704. 

An  instruction  defining  manslaughter  is  not  prejudicial 
to  defendant  on  account  of  substituting  the  phrase  ''impulse 
of  the  moment"  for  the  phrase  ''sudden  heat  and  passion.'' 
Hensm  v.  Com.,  11  R.  314. 

Under  an  indictment  for  malicious  cutting  to  authorize 
a  verdict  for  misdemeanor.  Sec.  1,  Art.  17,  Chap.  29,  Qen. 
Stats.,  only  requires  that  it  should  have  been  done  in  a 
sudden  affray,  or  in  sudden  heat  and  passion,  and  without 
previous  malice,  and  it  is  error  to  require  the  jury  to  find 
that  it  was  done  "in  sudden  heat  and  passion,  caused  by 
considerable  provocation,  such  as  a  blow  or  actual  trespass." 
Baker  v.  Com.,  6  R.  442. 

SUDDEN  PERIL— See  Neguoencb. 

SUE.— By  Subsec.  34,  Sec.  732,  of  the  present  Civil  Code,  the 
word  "action"  is  construed  to  embrace  a  demand  for  a  set-off 
or  counterclaim,  and  by  Subsec.  37  the  word  "sue"  is  construed 
to  refer  to  an  action  or  special  proceeding.  Warfield  v.  Oard- 
ner's  Admr.,  79  Ky.  586. 

SUE  AND  BE  SUED,  CONTRACT  AND  BE  CON- 
TRACTED  WITH. — ^A  board  of  trustees  appointed  under 
legislative  authority  to  control  the  construction  of  city  water 
reservoirs,  when  authorized  to  "sue  and  be  sued,  to  contract 
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and  be  contracted  with,"  in  regard  thereto,  may  employ 
counsel  when  sued  in  regard  to  matters  arising  out  of  its 
duties.    SimraU  v.  Cit^  of  Covington,  16  R.  770. 

SUFFER  OR  PERMIT. — ^Upon  the  trial  of  appellant  under 
an  indictment  for  suffering  and  permitting  gaming,  the 
court  should  have  instructed  the  jury  defining  the  words 
''suffer"  and  ''permit"  as  used  in  the  statute  and  in  the 
indictment  to  mean  that  the  defendant  must  have  suffered 
or  permitted  the  game  with  the  knowledge  that  money  or 
property  was  bet,  won,  or  lost,  or  that  the  evidence  must 
show  some  fact  or  circumstance  from  which  the  jury  might 
infer  such  knowledge.  Bunnell  v.  Com.,  99  S.  W.  237,  30 
R.  491 ;  Ruh  v.  Com,,  141  Ky.  585. 

The  rule  is  that  the  word  "suffer"  or  '^permit"  means 
that  the  defendants  must  have  suffered  or  permitted  the  game 
with  the  knowledge  thajt  money  was  being  bet,  won  or  lost 
thereby,  or  the  evidence  must  show  some  facts  or  circum- 
stances by  which  the  jury  might  infer  such  knowledge.  Bun- 
nell V.  Comm^mwealth,  30  R.  491;  La/nccister  Hotel  Co.  v. 
Com.,  14S  Ky.  443,  149  S.  W.  942. 

The  word  "suffer"  in  the  gaming  statute  is  used  in  the 
sense  of  allowing  by  silent  consent,  or  by  not  prohibiting; 
one  can  not  give*  silent  consent  that  a  thing  be  done  unless 
the  purpose  of  another  to  do  the  thing  be  known.  An 
indictment  for  suffering  gaming  must  therefore  charge  in 
some  way  that  the  defendant  knew  that  the  game  was  being 
played,  and  that  something  was  bet  on  it.  This  may  be  done 
by  using  the  language  of  the  statute  or  other  equivalent 
words.    H<Hts%nger  v.  Com.,  10  Ky.  Opin.  331. 

A  defendant  was  indicted  for  permitting  the  keeping  of 
a  disorderly  house  on  premises  owned  by  him,  and  an  instruc- 
tion, at  the  trial,  was  that  "if  the  defendant  did  then  and 
there  in  any  house,  or  any  premises  in  his  possession  or 
under  his  control,  suffer  any  men  and  women,  etc.,"  to 
which  an  objection  was  made  in  that  by  use  of  the  word 
"suffer"  the  jury  were  misled,  as  the  defendant  could  not 
be  punished  for  disorders  committed  unless  in  his  house  or 
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on  his  premises  with  his  knowledge  and  hy  his  permission. 
Held,  that  the  use  of  the  word  ** suffer"  was  in  place  of 
** permit"  or  ** consent,"  and  implies  in  the  connection  in 
which  it  is  used  a  knowledge  of  improper  conduct  of  those 
who  met  at  his  house  or  on  his  premises  and  an  acquiesence 
in  the  same,  and  therefore  not  misleading  to  the  jury.  Olack- 
man  v.  Com,,  2  Ky.  Opin.  251. 

Where,  on  a  trial  for  violating  Ky.  Stats.,  Sec.  19&7,  pun- 
ishing whoever  shall  ** suffer"  or  ''permit"  any  table  or  con- 
trivance used  for  gaming  to  be  set  up,  conducted,  kept,  or 
exhibited  in  any  house,  etc.,  the  evidence  showed  that  the 
table  set  up  and  exhibited  was  a  craps  table,  and  that  it  was 
exhibited  on  premises  in  the  occupation  of  accused,  the 
refusal  to  give  an  instruction  defining  the  phrase  ''suffer  and 
permit"  was  not  erroneous.  Jarboe  v.  Com.,  127  Ky.  848, 
107  S.  W.  227,  32  R.  755. 

SUFFERED  GREATLY.— The  use  of  the  word  "greatiy," 
in  instructions  in  a  personal  injury  case,  by  calling  atten- 
tion to  the  injury  by  the  repeated  expressions  "greatly 
injured,"  "greatly  wounded,"  and  "suffered  greatly,"  is 
error,  either  to  mislead  the  jury  to  understand  there  could 
be  no  recovery  unless  the  injury  was  great,  or  to  give  them 
the  impression  that  the  trial  judge  considered  the  injury 
great.  L.  &  N.  R.  Co.  v.  Lynch,  137  Ky.  696,  126  S.  W. 
362. 

SUFFERING. — In  an  action  to  recover  for  the  death  of  a 
person,  evidence  of  his  suffering  between  the  time  of  his 
injury  and  his  death  is  not  admissible.  C.  &  0.  By.  Co.  v. 
Bwnks'  Admr.,   142  Ky.   746,   135   S.   W.   285. 

Where  physical  or  mental  suffering  of  an  injured  person 
are  proper  subjects  of  inquiry,  the  usual  expressions  of  such 
suffering,  manifested  or  made  at  the  time,  may  be  admitted 
as  original  evidence.  L.  &  N.  R.  Co.  v.  Scalf,  155  Ky.  273, 
159  S.  W.  804.    See,  also.  Pain  and  Suffering. 

SUFFERING   INJURY  WHILE   HE   IS   EMPLOYED.— See 

Intebstate  Commence. 
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SUFFICIENT.— Where  facts  are  not  stated  with  sufficient 
certainty,  the  words  '^certain,"  ''duly,"  **lawfuUy,''  ''suf- 
ficient,"  etc.,  in  pleadings,  will  not  serve  to  make  the  allega- 
tions certain.    Newman's  Pleading  and  Practice,  Sec.  201. 

A  denial  that  plaintiff  furnished  ''sufficient"  proofs  of 
loss  is  not  a  denial  that  he  furnished  proo&  of  loss.  Oer- 
mania  Ins,  Co.  v.  Ashby,  112  Ky.  303,  65  S.  W.  611,  23  R. 
1564. 

SUFFICIENT  ESTATE.— By  "sufficient  estate  of  her  own," 
mentioned  in  2  Rev.  Stat.,  Sec.  21,  is  meant,  that  nnless 
the  wife  has  an  estate  of  her  own,  the  profits  of  which  are 
sufficient  for  the  comfortable  maintenance,  that  an  allowance 
shall  be  made  out  of  the  estate  of  the  husband  to  supply 
the  deficiency,  or  such  an  amount  in  view  of  the  value  of  the 
husband's  estate  as  shall  be  deemed  equitable.  It  was  never 
contemplated  by  the  Legislature  that  no  allowance  should  be 
made  out  of  the  husband's  estate,  if  the  wife,  by  using  and 
consuming  the  principal  of  her  own  estate,  could  maintain 
herself;  but  the  allowance  for  deficiency  from  the  hus- 
band's estate  must  be  made  on  equitable  terms.  McAUister 
V.  McAllister,  1  Ky.  Opin.  333. 

SUFFICIENT  PHYSICAL  DISABILITY.— Under  Ky.  Stats., 
Sec.  1475,  providing  that  where  one  is  "so  physically  dis- 
abled as  to  be  unable  to  mark  his  ballot,  and  shall  so  declare 
on  oath,'*  the  judges  of  the  election  must  decide  as  to  what 
is  "sufficieirt  physical  disability*'  if  the  voter  is  sworn  and 
states  that  he  is  phymcally  unable  to  mark  his  ballot,  and 
such  vote  must  be  counted  although  the  judges  may  err  in 
their  judgment  as  to  such  disability.  The  question  must 
be  decided  by  them  in  the  exercise  of  their  discretion,  and 
the  voter  is  not  to  be  disfranchised  because  they  make  a 
mistake.    Preston  v.  Price,  85  S.  W.  1183,  27  R.  588. 

SUFFICIENT  UNTO  THE  DAY  IS  THE  EVIL  THEREOF. 

— ^This  phrase  is  used  in  Patterson  v.  DaviSy  152  Ky.  536. 

SUFFICIENT  WARNING.— An  instruction,  in  an  action  for 
the  death  of  a  person  struck  by  a  train  at  a  point  where 
numerous   persons    daily  used    the    tracks,    which    authorizes 
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a  recovery  if  the  engineer  failed  to  give  **  timely  or  sufS- 
cient  warning"  of  the  train's  approach,  is  not  erroneous  for 
using  the  words  ** timely"  and  ** sufficient,"  for  they  are 
words  of  general  import,  in  common  use,  and  the  instruction 
properly  leaves  to  the  jury  to  determine  whether  or  not  the 
trainmen  exercised  reasonable  care.  /.  C.  R.  Co.  v.  France's 
Admx,,  130  Ky.  26,  112  S.  W.  929. 

SUFFOCATION. — One  who  is  sick  in  bed  and  is  suffocated 
and  physically  injured  by  a  fire  negligently  started  by  a 
railroad  company  may  recover  for  the  injury  though  the 
house  is  not  burned.  L.  &  N.  R,  Co.  v.  Haggcard,  161  Ky. 
317,  170  S.  W.  956. 

Proof  that  such  a  person  was  made  sick  does  not  warrant 
a  recovery  for  permanent  injury  without  proof  of  such 
injury.    Id. 

SUFFRAGE.— A  pardon  by  the  President  of  the  United 
States  restores  the  right  of  suffrage  to  one  who  has  been 
deprived  of  the  right  by  a  conviction  for  crime  in  the 
Federal   Court.    Cowan  v.  Prowse,  93   Ky.   156,   14  R.   273. 

SUGGESTIO  FALSI.— '' Suppressio  veri  is  tantamount  to 
suggestio  falsi,  and  in  all  such  relations  of  tirust  and  confi- 
dence, principle,  policy,  and  law  require,  and  one  at  least 
of  the  parties  expect,  uberrima  fides.''  Burks  v.  Wonter- 
line,  6  Bush,  23. 

Suggestio  falsi  a/nd  suppressio  veri  alike  vitiate  the  con- 
tract.   Beard  v.  Campbell,  2  Mar.  127. 

Fraud  will  vitiate  any  act,  however  solemn;  suppression 
of  truth  or  assertion  of  falsehood  may  constitute  fraud.  Tal- 
bot V.  Todd,  5  Dana,  196. 

*'A  fraud  may  be  perpetrated  as  well  by  the  assertion 
of  facts  that  do  not  exist,  ignorantly  made  by  one  whom  the 
person  acting  upon  the  assertion  has  the  right  to  suppose 
used  reasonable  diligence  to  inform  himself,  as  by  conceal- 
ing facts  known  to  exist,  which  in  equity  and  good  con- 
science ought  to  have  been  made."  United  States  Fidelity 
cfe  Guaranty  Co.  v.  BlacJdy,  117  Ky.  136,  77  S.  W.  709,  25 
R.  1271.    See,  also,  Fraud. 
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8UCCE8TI0  UNIUS.— See  Ezprissio  Uniub. 

SUGGESTIONS  OF  RECORD.— A  petition  described  three 
lien  notes,  two  not  due.  An  amended  petition  was  filed 
setting  up  the  maturity  of  the  second  note,  and  a  judgment 
rendered  for  these  two  notes  and  a  sale  of  the  land  ordered 
to  satisfy  it.  Subsequently  a  second  amended  petition  was 
filed  setting  out  the  maturity  of  the  third  note,  and  after 
notice  to  defendant  the  former  order  of  sale  was  set  aside 
and  a  judgment  rendered  on  the  third  note  and  an  order 
for  the  sale  of  the  land  to  satisfy  that  and  the  former  judg- 
ment. Held,  that  the  amended  petitions  were  **suggesti(m8 
of  recQrd"  within  the  meaning  of  Sec.  135  of  the  Code,  and 
the  words  '^pendente  lite''  in  said  section  are  construed  as 
extending  after  the  first  judgment  was  rendered.  No  sum- 
mons upon  either  amended  petition  was  necessary.  Carr  v. 
Waihins,  10  R.  342. 

SUICIDE— SANE  OR  INSANE.— The  Court  of  Appeals  haa 
approved  the  following  instruction,  defining  the  liability  of 
an  insurance  company  under  the  '^suicide  clause"  in  a 
life  policy:  (a)  *'If  the  jury  believe  from  the  evidence  that 
the  deceased,  E.  L.  B.,  took  his  own  life  by  shooting  him- 
self with  a  pistol,  they  will  find  for  the  defendant,  whether 
the  said  E.  L.  B.  was  sane  or  insane  at  the  time,  unless 
the  jury  should  further  believe  from  the  evidence  that  at 
the  time  he  shot  himself,  if  he  did  shoot  himself,  the  said 
B.,  was  so  insane  that  he  did  not  know  that  he  was  taking 
his  life,  and,  if  the  jury  believe  from  the  evidence  that  at 
the  time  he  shot  himself,  if  he  did  shoot  himself,  he  was 
so  insane  that  he  did  not  know  that  he  was  taking  his  life, 
then  and  in  that  event  the  jury  should  find  for  the  plaintiff 
in  the  sum  of  $1,000,  with  interest  from  the  19th  day  of 
April  1908.  (6)  Although  the  jury  may  believe  from  the 
evidence  that  E.  L.  B.  was  insane  at  the  time  he  shot  him- 
self, if  he  did  shoot  himself,  yet  the  jury  should  find  for 
the  defendant,  unless  they  should  believe  from  the  evidence 
that  at  the  time  he  did  so  he  was  so  insane  that  he  did  not 
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know  that  the  act  he  was  committing  would  probably  result 
in  his  death,*'  Approved  in  Intersouthern  Life  Ins.  Co.  v.  Boyd, 
124  S.  W.  333. 

In  the  above  case  and  in  many  others  the  rule  has  been 
declared  that  notwithstanding  a  clause  in  a  policy  pro- 
viding that  in  the  event  of  the  death  of  the  insured  by  self- 
destruction,  whether  sane  or  insane,  within  one  year  after 
the  issuance  of  the  policy,  the  company  should  be  liable  only 
for  the  premiums  actually  paid,  that  if  insured  at  the  time 
he  killed  himself  was  so  insane  that  he  did  not  know  he 
was  taking  his  life,  or  that  the  act  he  was  committing  would 
probably  result  in  his  death,  the  company  would  be  liable. 
See  Mutual  Benefit  L,  Ins.  Co.  v.  Diwiess,  87  Ky.  541,  9  S. 
W.  812,  10  R.  577;  Manhattan  Life  Ins.  Co.  v.  Beard,  112 
Ky.  455,  66  S.  W.  35,  23  R.  1747;  Masonic  Life  Ins.  Co.  v. 
Pollard,  121  Ky.  349,  89  S.  W.  219,  28  R.  301;  M^ropolitan 
L.  Ins.  Co.  V.  Thomas,  106  S.  W.  1175,  32  R.  770;  BcMcers 
Fraternal  Union  v.  Donahue,  109  S.  W.  878,  33  R.  196. 

Where  under  the  evidence  deceased  died  from  a  wound 
inflicted  by  his  own  hand,  the  shot  being  fired  either  inten- 
tionally or  accidentally,  a  finding  of  the  jury  for  plaintiffs 
is  to  the  effect  that  it  was  not  inflicted  with  suicidal  intent. 
"Where  the  policy  provided  that  it  did  not  cover  death  result- 
ing from  suicide  or  intentional  injury,  it  was  proper  to 
instruct  the  jury  to  find  for  plaintiffs  unless  deceased  died 
from  a  wound  intentionally  inflicted.  To  have  left  the  word 
''intentionally"  out  would  have  been  misleading,  because 
the  jury  in  such  case  would  have  been  authorized  to  find 
against  plaintiff  if  the  wound  had  been  inflicted  by  himself, 
although  it  may  have  been  accidental.  American  Benevolent 
Assn.  V.  Stough,  83  S.  W.  126,  26  R.  1093. 

It  is  error  to  instruct  the  jury  to  find  for  plaintiff  unless 
they  believe  that  insured  ''intentionally  took  his  own  life, 
and  that  at  the  time  he  did  so  he  had  sufficient  mind  to  con- 
template consequences  of  the  act  resulting  in  his  death,  in 
which  case  they  will  find  for  the  defendant."  Masonic  Life 
Ins.  Co.  V.  PMard,  121  Ky.  349,  89  S.  W.  219,  28  R.  301. 
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Approved  instructions  on  suicide  are  copied  in  opinion  in 
Met  Life  Ins.  Co.  v.  Thomas,  106  S.  W.  1175,  32  R.  770. 

Where  by-laws  were  not  attached  to  a  certificate,  and 
they  limited  the  recovery  in  case  of  suicide,  and  the  jury 
found  for  the  beneficiary  the  full  amount,  under  an  instruc- 
tion that  the  jury  could  find  the  full  amount  if  insured  was 
insane  when  he  hanged  himself,  it  was  harmless  error  to 
instruct  that  if  he  intentionally  killed  himself  the  jury  could 
find  only  the  amount  as  limited  by  the  by-laws.  Bamkers 
Fraternal  Vmon  v.  Donahue,  109  S.  W.  878,  33  R.  196. 

The  "suicide"  or  * 'self-destruction"  clauses  of  life  insur- 
ance policies  have  received  not  a  harmonious  construction  by 
the  various  courts  of  last  resort.  The  cases  may  be  classi- 
fied under  three  general  heads.  The  first  and  earliest  involved 
the  construction  of  such  clauses  as  vitiated  the  policy  in  event 
the  assured  took  his  own  life  by  ''suicide,"  "at  his  own 
hands,"  or  "self-destruction."  However  the  courts  may 
differ  as  to  the  correct  construction  of  such  clauses,  in  this 
State  we  are  committed  to  what  appears  to  be  the  most 
universal  rule,  and  the  one  applied  by  the  United  States 
Supreme  Court,  which  is  that  self-destruction  in  such  pro- 
visions means  such  destruction  by  a  sane  person.  Insurance 
Co.  V.  Graves,  6  Bush,  268;  Insurance  Co.  v.  Terry,  15  WalL 
580,  21  L.  Ed.  236;  Insurance  Co.  v.  Broughton,  109  U.  S. 
131,  3  Sup.  Ct.  99,  27  L.  Ed.  878;  Ritter  v.  Insurance  Co., 
169  U.  S.  140,  18  Sup.  Ct.  300,  42  L.  Ed.  693. 

To  obviate  the  effect  of  such  construction,  the  insurers 
lately  added  a  new  clause  to  their  policies,  which  may  be 
designated  as  forming  the  second  class  of  these  cases,  in 
which  it  is  provided  that  self-destruction  or  suicide  by  the 
insured,  while  sane  or  insane,  vitiated  the  contract,  or  at 
least  reduced  the  sum  payable  to  such  item  as  the  reserve 
fund  apportionable  to  the  policy,  or  to  a  refunding  of  the 
premiums  collected  on  it.  This  second  class  of  case  has 
also  been  before  this  court  for  consideration.  Insurance 
Co.  V.  Dwuies'  Exr.,  87  Ky.  541,  9  S.  W.  812,  10  R.  577. 
In  the  case  just  cited  the  policy  provided,  "in  case  he  shaU 
die  by  his  own  hand  while  insane,"  the  company  agrees  to 
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refund  the  premiums.  Following  and  approving  Biglow  v. 
Insurance  Co.,  93  U.  S.  284,  23  L.  Ed.  918,  this  court  held: 
**It  may  now  be  regarded  as  well  established  that  intentional 
self-destruction  will  avoid  a  policy  containing  conditions 
like  this,  whether  the  act  was  committed  voluntarily  or  from 
irresistible  impulse,  unless  the  mind  of  the  insured  was  so 
far  gone  when  he  took  his  life  as  to  render  him  unconscious 
that  he  was  taking  his  life  at  the  time  he  committed  the 
act."  We  do  not  deem  it  necessary  to  restate  the  reason- 
ings upon  which  these  decisions  are  based.  They  are  elabo- 
rately discussed  in  the  opinions.  It  is  sufficient  to  deter- 
mine the  class  to  which  the  policy  in  question  belongs,  and 
then  apply  the  doctrine  setting  apart  that  class.  The  third 
class  arises  out  of  constructions  to  be  placed  upon  additional 
clauses  added  to  the  suicide  proviso,  e.  g,,  whether  the  self- 
inflicted  injury  were  **  voluntary  or  involuntary,  while  sane 
or  insane."  Manhattan  Life  Ins.  Co.  v.  Beard,  112  Ky. 
460,  66  S.  W.  35,  23  R.  1747. 

Though  a  policy  excepts  suicide,  sane  or  insane,  the  insurer 
is  liable  if  the  insured  killed  himself  when  so  insane  as  not 
to  know  he  was  taking  his  own  life,  or  that  the  act  he 
was  doing  would  probably  so  result.  Vicars  v.  Aetna  Life 
/n».  Co.,  158  Ky.  1,  164  S.  W.  106. 

The  policy  of  insuranee  provided  that  the  **  association 
shall  not  be  liable  for  the  payment  of  any  sum  whatsoever 
if  such  injury  be  sustained  at  a  time  when  the  member  is: 
(1)  insane;  (2)  not  in  the  present,  full  possession  and  nor- 
mal exercise  of  all  his  faculties."  The  insured  killed  himself 
at  a  time  when  he  was  so  insane  as  not  to  be  able  to  under- 
stand the  nature  or  quality  of  the  act  he  was  committing. 
Held,  that  the  association  was  not  liable  on  the  contract 
of  insurance.  Interstate  Business  Men's  Accident  Association 
V.  Atkinsm,  165  Ky.  532,  177  S.  W.  254. 

Suicide  is  not  presumed  and  the  plaintiff  makes  out  a 
prima  fade  case  of  injury  by  violent  and  external  means 
when  he  shows  the  deceased  died  from  a  pistol  wound. 
Vicars  v.  Aetna  Life  Ins.  Co.,  158  Ky.  1,  164  S.  W.  106. 
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A  suicide  proviflion  in  a  policy  will  be  enforced  only  when 
the  insured  at  the  time  of  the  self-destruction  had  mind 
enough  to  know  he  was  taking  his  life  or  that  his  act  would 
probably  so  result.  Sovereign  Camp  Woodmen  of  the  World 
V.  Lumdnim,  158  Ky.  841,  166  S.  W.  598. 

In  an  action  to  recover  for  the  death  of  the  insured  on 
an  accident  insurance  policy  providing  ''suicide,  sane  or 
insane,  is  not  covered,"  it  is  not  necessary  to  allege  that  the 
insured  did  not  commit  suicide.  Philadelphia  Life  Ins.  Co. 
V.  Famsley's  Admr.,  162  Ky.  27,  171  S.  W.  1004. 

The  law  does  not  presume  suicide,  and  a  recovery  will 
be  sustained  where  the  facts  indicate  that  the  deceased  did 
not  intentionally  take  his  own  life.  When  a  man  is  killed 
by  another  and  the  occurrence  is  as  to  him  unforeseen  and 
not  through  his  agency,  it  is  an  injury  by  accidental  means. 
Interstate  Business  Men's  Accident  Assn.  v.  Ford,  161  Ky. 
163,  170  S.  W.  525. 

Where  the  policy  provides  that  if  assured  shall  die  by  his 
own  hand  the  policy  shall  be  void,  to  avoid  the  policy  the  act 
of  self-destruction  must  have  been  voluntary;  and  if  the 
party  is  laboring  under  either  mental  or  moral  insanity  when 
he  commits  the  deed,  the  insurers  will  not  be  exonerated. 
These  are  questions  for  the  jury.  St.  Louis  M.  L.  Ins.  Co. 
V.  Graves,  6  Bush,  269. 

A  mutual  benefit  certificate,  payable  to  a  designated  bene- 
ficiary, and  which  is  silent  on  the  subject  of  suicide, .  becomes 
void  if  the  insured  commits  suicide  when  sane.  Mooney  v. 
A.  0.  V.  W.,  114  Ky.  950,  72  S.  W.  288,  24  R.  1787. 

The  certificate  does  not  become  void  if  the  insured  com- 
mits suicide  when  insane.    Id. 

Insured  was  insane  at  the  time  of  committing  suicide  if 
he  was  then  without  sufficient  reason  to  know  what  he  was 
doing,  or  to  distinguish  right  from  wrong,  or  if  he  had  not 
sufficient  will  power  to  govern  his  actions  by  reason  of  some 
insane  impulse  which  he  could  not  control.    Id. 

Under  an  insurance  policy  which  provides  that  it  shall 
be  void  if  insured  dies  within  three  years  by  his  own  hand, 
whether  sane   or  insane,   there  may  be  a  recovery  although 
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insured  took  his  own  life  within  the  three  years,  if  at  the 
time  he  did  so  he  had  not  sufficient  mind  to  know  that  he 
was  taking  his  life.  Modem  Woodmen  of  America  v.  Neeley, 
111  S.  W.  282,  3a  R.  758.    See,  also,  Own  Hand  and  Act. 

SUI  JURIS. — Of  his  own  right.  A  person  who  is  neither  a 
minor  nor  insane,  nor  subject  to  any  other  disability,  is 
said  to  be  sui  juris,  t.  e,,  able  to  make  contracts  and  act  in 
his  own  right.    Cochran's  Law  Lexicon. 

For  the  reason  that  municipal  corporations  and  their  offi- 
cials are  not  sui  juris,  they  have  no  authority  to  take  an 
obligation  from  a  surety  of  any  official  for  any  failure  less 
than  a  faithful  discharge  of  the  duties  of  the  office,  nor  the 
right  to  impose  by  contract  any  duties  on  other  officials,  so 
that  a  breach  of  such  added  duties  would  avoid  the  bond. 
Bankers  Surety  Co.  v.  City  of  Newport,  162  Ky.  473,  172 
S.  W.  940. 

SUIT. — ^An  action  to  revive  a  judgment  is  no  less  a  suit  than 
any  other  civil  proceeding  for  the  enforcement  of  a  debt. 
Curry  v.  Bryant,  7  Bush,  302. 

A  motion  is  a  suit,  and  non-residents  are  bound  to  give 
security  for  costs  as  plaintifBs  in  other  suits,  or  they  may 
be  abated.    Canterberry  v.  Smith,  5  J.  J.  M.  225. 

In  defining  a  suit  in  court,  it  is  generally  said  that  there 
is  ''actor,  reus  and  judex'';  and  generally  this  is  true.  But 
it  is  not  universally  true,  that  there  oan  be  no  adjudgment, 
or  judicial  order,  without  both,  actor  and  reus.  An  action 
is  a  lawful  demand  of  one's  rights. — Co.  Lit.  285,  a  2  Insti- 
tutes, 40,  and  such  a  demand  may  be  made  judicially  in  an 
ex  parte  proceeding  or  application,  or  without  any  action; 
a  legal  right  may  be  violated,  or  withheld  erroneously,  by  a  court 
acting  merely  ex  officio.    Bruce  v.  Pox,  1  l^ana,  450. 

And  when  this  court  spoke  of  ''actor,  reus  and  judex,'' 
in  the  cases  of  Allaway,  in  Bibb's  Reports  (2  Bibb,  554),  and 
of  Taylor,  in  J.  J.  Marshall's  (3,  401),  it  should  be  under- 
stood as  only  repeating  the  common  definition  of  a  suit,  and 
as  using  it  to  fortify  other  considerations  tending  to  show 
that  the  cases   it  was   then   deciding  on,   were  not  such  as 
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should  be  deemed  judicial.  If  a  judicial  case  can  be  ex  parte 
in  the  Circuit  Court,  it  must  be  ex  parte  here.  Bruce  v. 
Fox,  1  Dana,  451. 

SUIT  CASE. — ^Where  a  passenger  was  injured  by  the  ^all 
of  a  suit  case  from  the  parcel  rack,  where  it  had  been  placed 
hy  another  passenger  in  such  a  position  that  the  oscillation 
of  the  train  was  liable  to  cause  it  to  fall  as  it  did,  and  it  had 
remained  in  the  rack  prior  to  the  accident  for  a  sufficient 
length  of  time  to  warrant  a  finding  that  the  carrier's  employes 
should  have  taken  notice  of  its  dangerous  position,  whether 
the  carrier  was  negligent  in  not  doing  so  and  in  failing  to 
remove  or  secure  it  was  for  the  jury.  Adams  v.  L.  &  N, 
R,  Co.,  134  Ky.  620,  121  S.  W.  419,  135  Am.  St.  Rep.  425. 

Passenger  injured  by  falling  over  suit  case  in  aisle. 
Beiser  v.  Railroad  Co.,  152  Ky.  522. 

Passengers  injured  by  suit  case  falling  from  rack  in  car. 
Adams  v.  L.  dk  N.  R.  Co.,  134  Ky.  620;  L.  cfe  /.  R.  Co.  v. 
Rommele,  154  S.  W.  16.  See,  also,  13  N.  E.  455,  89  N.  Y. 
Supp.  584,  89  Atl.  888. 

SUIT  IN  ADMIRALTY.— The  characteristic  of  a  suit  in 
admiralty  is,  that  the  vessel  proceeded  against  is  itself  seized 
and  impleaded  as  a  defendant,  and  is  adjudged  accordingly; 
it  is  the  dominion  of  the  suit  over  the  vessel  which  gives  to 
the  title  made  under  the  decrees  validity  against  all  the 
world.  By  a  common-law  process,  whether  of  mesne  attach- 
ment or  execution,  property  is  reached  only  through  a  per- 
sonal defendant,  and  then  only  to  the  extent  of  his  title. 
Stewart  v.  Harry,  3  Bush,  443. 

SUIT  OR  OTHERWISE.— There  is  no  authority  for  the 
issual  of  an  execution  against  a  party  upon  the  report  of  the 
commissioner  that  he  was  indebted  to  a  corporation,  the 
assets  of  which  the  commissioner  was  directed  to  collect  by 
*'suit  or  otherwise."  Broseke  v.  Pendleton  Bldg.  Asso.,  7 
R.  668. 

SUITABLE. — ^Under  a  contract  to  furnish  an  elevator  of  a 
particular   kind   and   capacity,    ''suitable   for  i>assenger   and 
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freight  service,*'  the  contractor  must  furnish  an  elevator 
suitable  for  the  purposes  for  which  it  is  to  be  used  before  he 
can  demand  any  part  of  the  contract  price.  Clarke  v.  John- 
son Foundry  &  Mach,  Co.,  42  S.  W.  844,  19  R.  973. 

SUITABLE  FOR  MANUFACTURING  PURPOSES.— Where 

one  joint  owner  of  timber  asserted  his  right  to  the  whole, 
and  disposed  of  all  ** suitable  for  manufacturing  purposes," 
the  other  joint  owner  may  treat  the  sale  as  an  absolute  con- 
version of  the  common  property,  and  sue  both  seller  and  pur- 
chaser, or  either,  for  the  damage  sustained.  Feiiii  v.  Marble, 
13  R.  780. 

SUITABLE  FOR  THE  PURPOSE.— If  an  execution  debtor 
has  not  a  sufficiency  of  provision  to  sustain  his  family  one 
year,  the  officer  collecting  the  execution  must  make  up  the 
deficiency  of  exempted  property  by  setting  apart  to  the 
debtor  **so  much  of  the  live  stock  suitable  for  the  purpose, 
and  of  the  growing  crop,  if  any,  as  may  be  necessary  to 
supply  it."  Held,  that  mules,  horses,  etc.,  can  not  be  taken 
out  because  unsuitable  for  food,  and  for  the  same  reason 
tobacco,  cotton  and  crops  of  that  character  can  not  be  claimed 
by  the  debtor.    Russell  v.  Marr,  9  Ky.  Opin.  592. 

SUITABLE  WATER  CLOSET.— Under  Sec.  772,  Ky.  Stats., 
requiring  every  company  operating  a  railroad  in  this  State 
to  provide  '*a  suitable  and  convenient  waiting  room  and 
water  closet  at  all  cities  and  towns,"  an  indictment  alleging 
the  failure  of  defendant  railroad  company  to  provide  a 
** suitable"  water  closet  at  its  passenger  depot  at  a  certain 
town  is  sufficient.  L.  &  N.  B.  Co,  v.  Com,,  103  Ky.  605, 
45  S.  W.  880,  46  S.  W.  697,  20  R.  366.  See,  also.  Con- 
venient AND  SUITABLB. 

SULLIVAN  ACT.— The  '^Sullivan  Act"  repeals  only  so 
much  of  the  old  law  as  is  in  conflict  with  it.  In  the  matter 
of  creating  graded  common  schools  and  graded  common  school 
districts,  it  makes  no  change  in  procedure,  the  provisions 
of  Sec.  4464,  Kentucky  Statutes,  remain  in  force.  So,  as 
the  ** Sullivan  Act"  does  not  in  express  terms  or  by  necessary 
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implication^  take  from  the  single  trustee  of  each  common 
school  district  that  may  be,  wholly  or  in  part,  included  in 
the  graded  common  school  district,  the  authority  to  approve 
or  disapprove  the  calling  of  an  election  to  take  the  sense 
of  the  voters  as  to  the  establishment  of  the  graded  district 
school,  or,  in  terms  or  by  implication,  transfer  such  authority 
to  the  county  board  of  education,  his  approval  of  the  elec- 
tion must  be  obtained  before  it  can  be  ordered  by  the  county 
judge.  As  said  in  Board  of  Educaiion  v.  Trustees  of  Eddy- 
vUle  Graded  School  District,  30  R.  840,  in  considering  the 
proviso  to  Sec.  4464.  Owens  v.  Trustees  McKinney  Graded 
Common  School  District,  153  Ky.  723,  156  S.  W.  877. 

SUM. — Implied  power  of  executor  or  trustee  to  sell  real 
property;  effect  of  word  *'Sum.''  See  note  on  this  subject 
in  32  L.  R.  A.  (N.S.)  691. 

SUM  CERTAIN. — '*The  sum  payable  is  a  sum  certain 
within  the  meaning  of  this  act,  although  it  is  to  be  paid: 
(1)  with  interest;  or  (2)  by  stated  installments;  or  (3)  by 
stated  installments,  with  a  provision  that  upon  default  in 
payment  of  any  installment,  the  whole  shall  become  due;  or 
(4)  with  exchange,  whether  at  a  fixed  rate  or  at  the  current 
rate;  or  (5)  with  costs  of  collection  or  an  attorney's  fee,  in 
case  payment  shall  not  be  made  at  maturity."  Negotiable 
Inst.  Law,  Ky.  Stats.   (1915),  Sec.  37206,  Subsec.  2. 

SUM  EQUAL  TO. — An  agreement  by  one  who  was  not  a 
lawyer  to  assist  infant  heirs,  to  whom  he  was  not  related, 
in  the  contest  of  a  will  by  rendering  personal  services  as  their 
agent,  in  consideration  of  ''a  sum  equal  to"  a  certain  part 
of  what  might  be  recovered,  was  void  where  the  litigation 
was  the  result  of  the  agent's  interference  and  intermeddling. 
Lynn  v.  Moss,  62  S.  W.  712,  23  R.  214. 

SUMS  COLLECTED  BY  HIM.— Under  a  city  ordinance 
fixing  the  compensation  of  a  tax  collector  at  a  certain  per 
cent,  on  *'the  sums  collected  by  him,"  he  was  not  entitled  to 
commissions  on  money  paid  into  the  city  treasury  by  national 
banks  under  an  agreement  negotiated  by  him  in  compromise 
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of  claims  asserted  by  the  city  against  such  banks  for  franchise 
taxes;  national  banks  not  being  subject  to  a  franchise  tax. 
Boltz  V.  City  of  Neu^ort,  59  S.  W.  503,  22  R.  961. 

SUMS  RETAINED. — ^Where  a  contractor  assigned  to  his 
surety  the  amount  **to  be  received"  by  the  contractor,  and 
assigned  to  a  third  person  the  amount  to  be  retained  by  the 
city  under  the  contract,  the  assignment  to  the  third  person 
was  held  to  be  an  assignment  of  the  deposit  made  by 
the  contractor  to  the  city,  and  not  of  the  amount  retained 
by  the  city.  Commissioners  of  Sewerage  of  Louisville  v. 
Qaiesy  159  Ky.  391,  167  S.  W.  417. 

SUMMARY. — ^Where  the  evidence  is  the  result  of  volumin- 
ous facts,  or  of  the  inspection  of  many  books  and  papers,  a 
summary  of  what  the  books  show,  made  by  a  person  who 
has  examined  the  books,  may  be  admitted  in  evidence  where 
the  summary  has  been  placed  at  the  disposal  of  the  opposite 
party  before  the  trial  and  he  has  been  given  reasonable  time 
and  opportunity  to  examine  the  summary  and  determine 
its  accuracy.  Greenleaf  on  Evidence,  14th  Edition,  Sec.  93; 
Fidelity  Deposit  Company  of  MaryUmd  v.  Champion  Ice  Mfg. 
&  Cold  Storage  Co,,  133  Ky.  74;  Louisville  Bridge  Co.  v. 
P.  C.  C.  it  St.  L.  R.  Co.,  116  Ky.  258,  75  S.  W.  285;  Edelen 
V.  Muir,  163  Ky.  685,  174  S.  W.  474. 

SUMMONS.— It  is  provided  in  Civil  Code,  Sec.  732,  Subsec 
26,  that  in  the  construction  of  the  Code  the  word  ''process'' 
means  a  writ  or  summons  issued  in  the  course  of  judicial 
proceedings. 

**  Offenses  within  the  jurisdiction  of  a  justice  of  the  peace, 
or  of  a  city  or  police  court,  the  punishment  of  which  is  a 
fine  limited  to  one  hundred  dollars,  may  be  prosecuted  by 
a  summons  or  warrant  of  arrest,  in  which  shall  be  stated,  in 
general  terms,  the  offense  charged  to  have  been  committed." 
Crim.  Code,  Sec.  10. 

Under  Sec.  631,  Ky.  Stats.,  requiring  every  foreign  insur- 
ance company  to  file  with  the  insurance  commissioner  a  reso- 
lution consenting  that  service  of  process  upon  such  commis- 
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sioner  '4n  any  action  brought  or  pending  in  this  State,  shall 
be  valid  service  upon  said  company/'  and  Sec.  147,  Crim- 
inal Code,  providing  that  a  sunmions  on  an  indictment  shall 
be  served  in  the  same  manner  as  a  summons  in  civil  actions, 
the  consent  of  a  foreign  insurance  company  to  service  of 
process  on  the  insurance  commissioner  includes  the  summons 
on  an  indictment.  Aetna  Ins.  Co.  v.  Com.,  106  Ky.  864^  51 
S.  W.  624,  21  R.  503. 

Where  a  summons  designated  the  plaintiffs  by  their  firm 
name  rather  than  that  of  the  individual  members  composing 
the  firm,  and  the  defendants  appeared,  the  summons  served 
every  purpose  that  it  was  intended  by  the  Code  it  should, 
Kecahley  v.  Stump,  147  Ky.  406,  144  S.  W.  87. 

SUMMONED. — ^''A  defendant  against  whom  a  warning  order 
is  made  and  for  whom  an  attorney  has  been  appointed  shall 
be  deemed  to  have  been  constructively  summoned  on  the  thir- 
tieth day  thereafter,  and  the  action  may  proceed  accord- 
ingly."   Civil  Code,  Sec.  60. 

See,  also.  Practice  Act,  Sec.  367a;  as  to  rule  in  courts  of 
continuous  session,  see  Ky.  Stats.,  Sec.  1004. 

The  words  **if  the  defendant  be  constructively  sum- 
moned," used  in  Sec.  809  of  the  Code,  in  reference  to  the 
Louisville  Chancery  Court,  mean  only  the  making  of  the 
order  of  warning  against  him.  The  defendant  is  then  noti- 
fied to  appear,  but  the  court  can  not  render  judgment  until 
the  sixty  days  in  which  he  is  permitted  to  make  defense 
expires.    Irish  B.  <&  L.  Asso.  v.  CUm^ons,  78  Ky.  79. 

SUMMUM  JUS,  SUMMA  INJURIA.— The  strictest  adminis- 
tration  of  the  law  sometimes  works  the  greatest  injustice. 
Cochran's   Law  Lexicon. 

SUN  TIME — ''Sun  time,"  as  it  is  called,  has  so  fallen  into 
disuse  in  some  communities  that  it  is  known  only  by  com- 
parison with  * 'standard  time,''  or  by  computation.  It  could 
scarcely  be  maintained  that  parties  to  a  contract  meant  to 
adopt  an  hour  for  the  termination  of  important  contracts 
which  never  otherwise   entered  into   their  business  or  social 
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affairs.    Rochester   0.   Ins,   Co,   v.   Peadee-Gaulberi   Co,,   120 
Ky.  763. 

SUNBONNET  CASES.— Where  a  woman  wearing  a  sun- 
bonnet  while  walking  on  a  pathway  across  railroad  tracks, 
where  she  had  a  right  to  be,  and  after  crossing  the  first 
track  her  child  called  to  her  and  she  looked  around  and  was 
struck  by  a  backing  engine,  which  she  did  not  see  and  which 
did  not  signal  its  approach,  the  question  of  whether  plain- 
tiff's negligence  in  failing  to  observe  the  approach  of  the 
train  relieved  the  company  of  the  duty  it  owed  her  was  for 
the  jury.  Davis  v.  L.,  H.  &  St,  L.  By.  Co.,  122  Ky.  528, 
97  S.  W.  1122,  30  R.  172.  See,  also,  Bader^s  Admx.  v.  L. 
<fe  N.  B.  Co.,  126  Ky.  722,  104  S.  W.  774,  31  R.  1105. 

SUNDAY. — See,  also,  Work  op  Neoessffy. 

It  is  provided  in  Ky.  Stats.,  Sec.  454,  that  *'if  any  pro- 
ceeding is  directed  by  law  to  take  place,  or  any  act  is  directed 
to  be  done,  on  a  particular  day  of  a  month,  if  that  day 
happen  to  be  Sunday,  the  proceeding  shall  take  place,  or 
the  act  shall  be  done,  on  the  next  day." 

It  is  provided  in  Ky.  Stats.,  Sec.  455,  that  **if  the  law 
authorizes  a  court,  or  the  proceedings  of  any  tribunal  or 
officer,  to  be  adjourned  from  day  to  day,  an  adjournment 
from  Saturday  till  Monday  shall  be  legal.'' 

**  Where  the  day  or  the  last  day  for  doing  an  act  herein 
required  or  permitted  to  be  done  falls  on  Sunday  or  on  a 
holiday,  the  act  may  be  done  on  the  next  succeeding  secular 
or  business  day."  Negotiable  Inst.  Law,  Ky.  Stats.  (1915), 
Sec.  37206,  Subsec.  193. 

Although  ** Thanksgiving  Days"  are  made  holidays  by  the 
statute,  they  are  not  treated  as  the  Christian  Sabbath  except 
as  to  commercial  paper,  and  where  money  becomes  due  on  such 
a  day  the  debtor  is  in  default  if  he  fails  to  pay  on  that  day. 
National  Mutual  Benefit  Association  v.  Miller,  85  Ky.  88. 

Under  Sec.  1321,  Ky.  Stats.,  it  has  been  held  that  contracts 
made  on  Sunday  are  void  and  that  no  action  can  be  maintained 
thereon.    Slade  v.  Arnold,  14  B.  M.  287;  Murphy  v.  Simpson, 
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14  B.  M.  419;  Hinkel  <fe  Edelen  v.  PruUt,  151  Ky.  34,  151  S. 
W.  43. 

The  mere  fact  that  a  contract  is  signed  on  Sunday  does  not 
affect  its  validity  if  some  essential  thing  in  conneotioo  with  it, 
or  that  is  necessary  to  make  it  effective  between  the  parties,  is 
done,  or  remains  to  be  done,  on  some  other  day.  Hofer  v.  Mo- 
Clung  &  Co,,  24  R.  355;  Ross  v.  OUver  Bros.  &  Hcmeyoatt,  152 
Ky.  437,  153  S.  W.  756. 

A  note  signed  on  Sunday  is  valid  if  delivered  on  some  oither 
day.    Eofer  v.  McClung,  68  S.  W.  438,  24  R.  355. 

A  bond  signed  on  Sunday,  but  delivered  on  another  day,  is 
binding.    Prather  v.  Harlan,  6  Bush,  187. 

A  recovery  can  be  had  on  a  promissory  note  which  is  signed 
and  delivered  by  the  obligors  on  Sunday  and  that  fact  was 
known  to  the  obligee  when  he  accepted  it  on  Sunday.  Martin 
V.  Taylor's  Admr,,  8  Ky.  Opin.  559. 

A  contract  having  for  its  consideration  or  part  of  it,  the 
doing  of  work  on  Sunday  can  not  be  enforced.  Slade  v.  Arnold, 
14  B.  M.  288. 

Swapping  horses  on  the  Sabbath  day  is  a  violation  of  the 
statute,  and  no  contract  arising  out  of  it  is  enforcible.  Murphy 
V.  Thompson,  14  B.  M.  420. 

A  contract  completed  on  any  other  day  is  not  void  because 
some  of  its  terms  were  agreed  upon  on  Sunday;  a  note  given 
on  Sunday  is  not  necessarily  void.    Bay  v.  Catlett,  12  B.  M.  537. 

A  note  signed  by  the  obligors  on  Sunday,  but  not  shown 
to  have  been  delivered  on  that  day,  is  valid.  The  act  of  the 
obligor  in  signing  the  note  on  Sunday  will  not  affect  the  obligee 
who  did  not  himself  violate  the  law.  Dohoney  v.  Dohoney,  7 
Bush,  221. 

It  is  no  justification  for  the  negligent  delay  in  delivering  a 
telegraphic  message  actually  received  and  transmitted  by  the 
company  that  it  was  transmitted  or  received  on  Sunday,  pro- 
vided it  relates  to  a  matter  of  charity  or  necessity.  Bohinson 
V.  Western  Union  Tel.  Co.,  158  Ky.  68,  164  S.  W.  363. 

The  running  of  its  trains  by  a  railroad  company  upon  its 
road,  transporting  passengers,  baggage,  live  stock,  goods,  etc., 
on  the  Sabbath  day  is  a  work  of  necessity  within  the  meaning 
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and  not  a  violation  of  Sec.  10,  Art  17,  Chap.  29,  Gen.  Stats. 
Com.  V.  L.  &  N.  R.  Co.,  80  Ky.  291,  3  R.  788. 

Under  the  General  Statutes  holidays  are  only  to  be  treated 
as  Sundays  in  the  presenting  for  payment  or  acceptance  and 
the  protesting  and  giving  notice  of  the  dishonor  of  bills,  notes, 
etc.    Boone  v.  Oleason,  4  R.  1001,  5  R.  169. 

Sunday  is  not  a  judicial  day,  nor  is  it  a  day  upon  which 
any  work,  labor,  or  calling  can  be  legally  pursued,  unless  of 
necessity  or  charity.    Ormsby  v.  Louisville,  79  Ky.  197,  2  R.  66, 


The  requirement  that  summons  shall  be  served  ten  or  twenty 
days  before  the  beginning  of  the  term  does  not  mean  ten  or 
twenty  secular  days;  the  service  is  in  time,  although  some  of 
the  days  should  be  Sundays,  provided  the  service  is  not  made 
on  Sunday.    Ormsby  v.  Louisville,  79  Ky.  197,  2  R.  66,  298. 

Sunday  is  not  a  judicial  day  in  our  law  on  which  our  courts 
are  authorized  to  sit  and  adjudicate.  Arthur  v.  Mosby,  2  Bibb, 
589. 

Plea  that  the  note  sued  on  was  made  and  delivered  on  the 
Sabbath  day,  without  any  averment  that  the  payee  knew  that 
it  was  made  on  the  Sabbath,  or  that  the  transaction  which 
induced  the  giving  of  the  note  took  place  on  the  Sabbath,  is 
not  good.    Ray  v.  Catleti,  12  B.  M.  534. 

Sunday  is  not  a  judicial  day,  still  when  in  a  criminal  case 
the  jury  is  required  by  the  Criminal  Code  to  be  kept  together 
until  a  verdict  is  found,  and  they  find  it  and  report  it  on 
Sunday,  and  the  court  renders  judgment  next  day,  both  the 
verdict  and  judgment  are  valid.  Meece  v.  Com.,  78  Ky.  586, 
1  R.  337. 

In  a  penal  action  against  one  for  violating  the  Sabbath,  it 
is  sufficient  to  allege  in  the  petition  that  the  acts  complained 
of  were  done  on  the  Sabbath  day,  without  stating  the  day  of 
the  month,  such  an  allegation  being  an  allegation  of  fact  and 
not  a  mere  conclusion  of  the  pleader.  L.  &  N,  R,  Co.  v.  Com^, 
92  Ky.  114,  13  R.  439,  12  R.  603. 

The  holiday  mentioned  in  the  Code,  upon  which  process  may 
be  issued;  means  a  day  dedicated  by  usage  to  amusement  and 
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festivity,  and  does  not  include  Sunday.  Mootb  v.  B.agan^  2 
Duv.  438. 

Any  process  of  any  kind  issued  on  Sunday  is  void.  Moore 
V.  Jfo^ow,  2  Duv.  438;  Civil  Code,  Sec.  664. 

Sunday  is  no  day  in  law  for  civil  proceedings.  If  the  test 
of  a  writ,  etc.,  be  on  Sunday,  it  is  error;  or  if  any  of  the  pro- 
ceedings of  a  suit  be  entered  and  recorded  to  be  done  on  Sun- 
day, it  is  error.    Colemaru  v.  Henderson,  Litt.  Sel.  Cas.  171. 

To  deprive  a  party  of  redress  because  of  his  own  illegal  con- 
duct, the  illegality  must  have  contributed  to  it.  The  mere  fact 
that  plaintiff  was  injured  by  defendant's  negligence  while  he 
was  returning  from  work  being  done  by  him  on  Sunday,  in 
violation  of  law,  will  not  preclude  him  from  recovering.  lUinois 
Cent  R.  Co.  v.  Dick,  91  Ky.  434,  12  R.  772. 

What  amusements  are  prohibited  by  Sunday  laws.  See  note 
on  this  subject  in  30  L.  R.  A.  (N.S.)  465. 

Contracts  made  on  Sunday.  See  note  on  this  subject  in  34 
L.  R.  A.  (N.S.)  67. 

SUNSTROKE.— Though  an  aocident  policy  provides  that 
it  shaU  extend  only  to  injury  or  death  from  **  external,  violent, 
and  accidental  means,"  and  not  to  injuries  or  death  caused  or 
contributed  to  by  disease,  the  company  is  liable  for  the  full 
amount  of  the  policy  where  insured  dies  from  sunstroke  received 
in  the  line  of  his  duty  as  a  railroad  employe,  though  the  policy 
expressly  provided  that  the  company  should  be  liable  for  only 
one-fourth  of  the  amount  of  the  policy  where  tlie  disability  or 
death  of  insured  was  caused  or  contributed  to  by  sunstroke 
while  not  in  the  line  of  his  duty  ae  railroad  employe.  Railway 
Official  &  Employes  Accident  Assn,  v.  Johnson,  109  Ky.  261, 
58  S.  W.  694,  22  R.  759,  52  L.  R.  A.  401. 

SUPERFINE  FLOUR.— A  receipt  for  the  price  of  flour 
sold,  describing  it  as  so  many  barrels  of  "superfine  flour,'*  does 
not  amount  to  a  warranty  of  the  quality  in  a  case  where  the 
purchaser  had  an  opportunity  of  inspecting  the  flour.  Baird  v. 
Matthews,  6  Dana,  135. 

SUPERFLUOUS  WORDS.— When  the  Legislature,  through 
inadvertence  or  mistake,  inserts  useless  and  inappropriate  words 
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in  an  act  that  wonld  be  and  is  complete  without  them,  they  may 
be  stricken  from  the  act  as  surplusage  and  disregarded  in  the 
construction  of  the  act.  Singleton  v.  Com,,  164  Ky.  243,  175 
S.  W.  372. 

SUPERINTEND.— Ky.  Stats.,  Sec.  394&,  as  amended  by  Act 
March  23,  lfl08  (Acts  1908,  page  116,  Chap.  44),  provides  that 
the  jailer  of  each  county  not  having  a  population  of  75,000 
or  more  shall  be  superintendent  of  the  public  buildings  at  the 
county  seat,  and  requires  the  Fiscal  Court  to  make  an  annual 
appropriation  for  their  repair.  Sec.  1840  also  requires  the 
Fiscal  Court  to  repair  necessary  public  buildings,  etc.  Held, 
that  the  jailer  was  not  charged  with  the  duty  of  keeping  the 
public  buildings  in  repair,  and  had  no  authority,  even  under 
Sec.  3948  as  amended,  to  demand  from  the  Fiscal  Court  an 
appropriation  for  that  purpose.  Frizzell  v.  Holmes,  131  Ky. 
373,  115  S.  W.  246. 

SUPERINTENDENT.— Where  a  superintendent  is  absent 
from  his  place  of  business  a  large  part  of  the  time,  one  acting 
as  superintendent  in  his  absence  will  be  deemed  to  have  author- 
ity to  so  act.  Ky,  Distilleries  and  Warehouse  Co.  v.  Leonard, 
79  S.  W.  281,  25  R.  2046. 

It  is  provided  in  the  Act  of  1914,  regulating  the  operation  of 
coal  mines,  that  for  the  purposes  of  that  Act  *'the  term  *  super- 
intendent' means  the  person  who  shall  have,  on  behalf  of  the 
operator,  immediate  supervision  of  one  or  more  mines."  Acts 
1914,  p.  294;  Ky.  Stats.  (1915),  Sec.  2723. 

SUPERIOR  COURT.— First  Act  proposed.  3  R.  398.  Act 
to  establish  a  Snperior  Court,  and  to  regulate  the  same.  3  R. 
699. 

The  Superior  Court  of  Kentucky  existed  until  January  1, 
1895,  it  being  clearly  the  intention  of  the  framers  of  the  Con- 
stitution that  the  new  Court  of  Appeals  established  by  the  Con- 
stitution should  be  the  successor  of  the  present  Court  of  Appeals 
and  Superior  Court,  and  the  new  Court  of  Appeals  not  being 
organized  until  January,  1895.    Addams,  ex  paHe,  16  R.  45. 

Organization  of  the  court.  Sketches  of  Judges  Bowden, 
Richards,  and  Raid.    4  R.  174. 
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Practice  in  the  court.    Rules  adopted.    4  R.  371. 

Relief  for  Court  of  Appeals.  Article  upon  the  subject,  3  R. 
402.  Another  article  discussing  the  question,  and  the  advisa- 
bility of  having  a  Superior  Court  or  a  judicial  commission, 
3  R.  403. 

The  Superior  Court  was  abolished  by  Ky.  Constitution 
(1891),  Sec.  119. 

SUPERIOR  TITLE. — In  an  action  for  a  breach  of  covenant 
to  convey  title  to  land,  where  an  eviction  is  alleged,  it  is  not 
necessary  to  aver  that  the  superior  title  existed  at  the  time  the 
covenant  was  made,  if  it  appears  that  it  was  an  adverse  title, 
and  an  averment  that  plaintiff  was  evicted  **by  superior  and 
better  title  than  the  one  sold  by  defendant'*  is  sufficient.  Wood- 
ivard  V.  Allen,  3  Dana,  165. 

SUPERSEDEAS. — ^''The  supersedeas  is  a  written  order, 
signed  by  the  clerk,  commanding  the  appellee  and  all  others 
to  stay  proceedings  on  the  judgment  or  order."  Civil  Code, 
Sec.  752. 

A  supersedeas  suspends  the  judgment,  but  does  not  annul 
it  or  undo  what  is  already  done.  U.  S,  Fidelity  &  Chiar,  Co,  v. 
Jones,  133  Ky.  621,  111  S.  W.  298,  33  R.  737. 

A  supersedeas  suspends  the  efficacy  of  a  judgment,  but  does 
not  annul  it  as  a  reversal  does.    Runyan  v.  Bennett,  4  Dana,  599. 

A  supersedeas  bond  with  order  suspends  the  efficacy  of  a 
judgment,  but  does  not  annul  the  judgment.  It  merely  stays 
proceedings  on  it,  not  undoing  what  has  already  been  done. 
May  V.  Com.,  160  Ky.  785,  170  S.  W.  493. 

The  mere  execution  and  filing  by  appellant  of  a  supersedeas 
bond  does  not  stay  the  proceedings,  and  where  no  writ  of  super- 
sedeas is  issued  appellee  may  enforce  his  judgment  pending 
the  appeal,  and  on  the  dismissal  of  the  appeal  he  can  not 
recover  damages.  Trustees  Eddyville  Graded  Common  School 
District  v.  Board  of  Education  of  Kuttawa  Comm^an  School  Dis-^ 
trict  No.  29,  138  Ky.  180,  127  S.  W.  767. 

After  a  supersedeas  issues  no  execution  may  issue  on  the 
judgment.  U.  8.  Fidelity  &  Ouar.  Co.  v.  Citizens  Nail,  Bank, 
143  Ky.  699,  137  S.  W.  240. 
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Where  copy  of  the  supersedeas  and  bond  is  lodged  with  the 
derk  of  the  Court  of  Appeals  by  appellee  before  the  case  is 
submitted  he  is  entitled  to  damages  on  affirmance,  though  the 
transcript  prepared  by  the  Circuit  Court  clerk  omitted  the  bond 
and  supersedeas.  Breaihitt  Coal,  Iron  &  Lumber  Co,  v.  Patrick, 
144  Ky.  601,  139  S.  W.  790. 

Unless  a  supersedeas  is  issued  damages  may  not  be  awarded 
under  Sec.  764,  although  a  supersedeas  bond  is  executed.  Wads- 
worth  Stone  &  Paving  Co.  v.  Whalin,  143  Ky.  357,  136  S.  W. 
624. 

The  clerk  has  no  authority  to  accept  a  supersedeas  bond 
before  an  appeal  has  been  granted,  and  a  bond  so  accepted  is 
void  as  a  statutory  bond  and  imposes  no  liability  upon  a  surety, 
although  it  might  be  enforcible  as  a  common  law  obligation. 
Wilson  V.  Bite's  Exr,,  154  Ky.  61,  157  S.  W.  41. 

The  acceptance  and  approval  by  the  clerk  of  a  supersedeas 
bond  is  indispensable  to  its  validity,  although  it  is  not  essential 
that  its  acceptance  and  approval  should  be  shown  by  the  record. 
"Where  the  record  is  silent,  acceptance  and  approval  may  be 
shown  by  facts  and  circumstances  independent  of  the  record. 
Wilson  V.  Hite's  Exr,,  154  Ky.  61,  157  S.  W.  41. 

A  supersedeas  bond  may  be  executed  by  the  surety  and  left 
with  the  clerk  under  an  arrangement  that  the  clerk  will  accept 
and  approve  it  when  the  appeal  has  been  granted  and  he  has 
authority  to  take  the  bond.  Wilson  v.  Hite's  Exr,,  154  Ky.  61, 
157  S.  W.  41. 

A  supersedeas  takes  effect  only  from  the  time  the  certificate 
is  filed  in  the  office  of  the  lower  court  or  when  notice  of  it  is 
given  to  the  officer  or  party  to  be  restrained  by  it;  and  what- 
ever is  lawfully  done  under  the  judgment  before  the  super- 
sedeas takes  effect  is  valid  and  must  stand.  Runyon  v.  Bermett, 
4  Dana,  599. 

The  object  of  the  supersedeas  is  merely  to  notify  the  appellee 
that  the  bond  had  been  executed  and  his  judgment  superseded  ; 
when  no  evidence  of  its  non-issual  appears  in  the  record,  notice 
of  supersedeas  will  be  presumed.  Whitehead  v.  Boorom,  7 
Bush,  401. 
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A  supersedeas  is  not  authorized  to  be  issued  by  the  clerk 
of  the  court  rendering  the  judgment,  unless  an  appeal  was 
granted  by  that  court  and  a  supersedeas  bond  had  been  executed 
before  him  within  thirty  days  after  the  judgment  appealed  from 
was  rendered.    Jones  v.  Oreen,  12  Bush,  128. 

"What  is  ** amount  superseded,"  see  Amount  Superseded. 

Under  Sec.  724,  Civil  Code,  a  defendant  who  questions  plain- 
tiff's right  to  sue  as  an  administrator,  because  of  the  pendency 
of  an  appeal  to  the  Circuit  Court  from  the  order  of  the  County 
Court  appointing  him,  must  aver  that  a  supersedeas  has  been 
issued.  Owensboro  <&  N.  Ry.  Co.  v.  Barclay's  Admr.,  102  Ky. 
16,  43  S.  W.  177,  19  R.  997. 

It  was  error  to  render  judgment  confirming  a  sale  of  land 
after  the  judgment  directing  the  sale  to  be  made  had  been 
superseded.    Weber  v.  Tanner,  64  S.  W.  741,  23  R.  1107. 

A  supersedeas  bond  which  by  mistake  of  clerk  supersedes  a 
judgment  not  appealed  from  should  be  quashed.  Greene  v. 
Buckler,  40  S.  W.  382,  19  R.  286.      . 

A  supersedeas  bond  prematurely  executed  will  be  quashed. 
Anderson  v.  Likens,  46  S.  W.  512,  20  R.  471. 

A  judgment  directing  an  immediate  payment  to  any  party 
litigant,  out  of  a  fund  in  court  of  money  that  may  be  in  con- 
troversy, is  unauthorized  and  can  not  deprive  the  opposing 
party  of  his  indisputable  right  to  stay  such  payment  by  executing 
a  supersedeas  bond.  Hindman  v.  Field,  101  Ky.  147,  39  S.  W. 
828,  19  R.  322. 

A  supersedeas  bond  executed  to  stay  proceedings  under  a 
judgment,  the  right  to  appeal  from  which  does  not  at  the  time 
exist,  is  ineffectual  and  not  binding  upon  the  party  executing  it. 
City  of  LouisviUe  v.  Muldoon,  43  S.  W.  867,  19  R.  1386. 

Under  Civil  Code,  Sec.  747,  it  is  the  duty  of  the  clerk  to 
issue  supersedeas  as  soon  as  the  bond  is  executed;  but  damages 
will  not  be  awarded  unless  a  supersedeas  is  issued,  as  the  judg- 
ment is  not  superseded  by  the  execution  of  the  bond,  nor  until 
the  supersedeas  has  issued.  L,  &  N.  R.  Co.  v.  Lttcas'  Admr., 
120  Ky.  359,  86  S.  W.  682,  27  R.  769. 

Where  a  supersedeas  bond  was  executed  before  the  clerk  of 
the  Circuit  Court  within  the  time  allowed  for  filing  the  tran- 


Digitized  by  VjOOQIC 


SUPERSTITIOUS     3303  SUPERVISE 

script  of  the.  record  in  the  office  of  the  clerk  of  the  Court  of 
Appeals,  as  provided  by  Sec.  738,  Civil  Code,  an  appeal  granted 
below  did  not  abate  for  failure  to  file  transcript  in  time,  but 
was  still  pending  in  the  Court  of  Appeals  until  dismissed  by 
that  court,  and  as  it  was  the  right  and  duty  of  the  clerk  of  the 
Circuit  Court  to  issue  the  supersedeas  at  any  time  before  the 
dismissal  of  the  appeal,  and  the  appeal  was  then  pending,  the 
supersedeas  was  not  void.  L.  &  N,  R.  Co.  v.  Lucas,  120  Ky.  359, 
86  S.  W.  682,  27  R.  769. 

Where  the  Court  of  Appeals  is  without  jurisdiction  to  enter- 
tain an  appeal  it  is  likewise  without  jurisdiction  to  enter  a  judg- 
ment upon  a  supersedeas  bond  on  the  appeal.  Montgomery  v. 
Montgomery,  U9  Ky.  761,  78  S.  W.  465,  80  S.  W.  1108,  25  R. 
1682,  2081. 

The  issuance  of  an  execution  in  disobedience  of  a  supersedeas 
from  the  Court  of  Appeals  is  not  excused  by  a  showing  that 
the  derk  of  the  trial  court  accepted  the  surety  on  the  appeal 
bond  under  the  mistaken  belief  that  the  bond  was  only  for  the 
costs  on  appeal,  and  that  he  would  not  otherwise  have  accepted 
it,  because  the  surety  was  not  the  owner  of  sufficient  property 
to  make  him  good  for  any  greater  sum  than  the  costs.  Durham 
V.  Strait,  119  Ky.  222,  83  S.  W.  581,  26  R.  1147. 

After  a  supersedeas  has  issued,  no  execution  can  properly 
issue  on  the  judgment,  and  no  steps  can  be  taken  by  appellee 
to  enforce  it  during  the  pendency  of  the  appeal.  L,  &  N.  B. 
Co.  V.  Lucas'  Admr.,  120  Ky.  359,  86  S.  W.  682,  27  R.  769. 

On  appeal  from  a  judgment  awarding  a  writ  of  mandamus, 
a  supersedeas  bond  suspends  the  operation  of  the  mandamus. 
Wyatt  V.  Ryan,  66  S.  W.  129,  23  R.  1467. 

SUPERSTITIOUS  USE.— It  is  not  competent  for  the  Legis- 
lature or  any  court  to  denounce  a  use  or  trust  made  for  the 
benefit  of  any  religious  society  as  a  superstitious  use.  Oass^v, 
Wahite,  2  Dana,  176. 

SUPERVISE.— Under  Ky.  Stats.,  Sec.  4306,  giving  the  Fiscal 
Court  power  to  control  and  supervise  public  roads  and  bridges, 
it  has  the  power  to  prescribe  necessary  rules  for  keeping  the 
roads  and  bridges  in  repair.  Hickman  County  v.  Viverett,  158 
Ky.  485,  165  S.  W.  688. 
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SUPERVISORS.— It  is  provided  in  the  school  law  of  1910 
(Acts  1910,  p.  10)  that  **The  term  'teachers'  as  used  herein, 
shall  include  supervisors,  supervising  principals  and  princi- 
pals."   Ky.  Stats.  (1915),  Sec.  2978a,  Subsec.  15. 

SUPPLEMENTAL    PETITION    FOR    REHEARING.— One 

who  is  not  a  party  to  the  record  has  no  right  to  file  a  paper 
styled  a  * 'supplemental  petition  for  rehearing''  without  the 
consent  of  the  parties.  L,  &  N,  R,  Co.  v.  Com.,  104  Ky.  226, 
47  S.  W.  210,  20  R.  1102. 

SUPPLEMENTAL  PLEADING— Under  Civil  Code,  Sec.  13&, 
a  supplemental  pleading  may  not  be  filed  without  leave  of  court. 
Petry  v.  Petry,  142  Ky.  564,  134  S.  W.  922. 

SUPPLEMENTARY  WINDOWS.— '* 'Supplementary  win- 
dows'  are  windows  added  in  addition  to  those  required  by  the 
provisions  of  this  act  [Tenement  House  Act],  and  which  need 
not,  therefore,  comply  therewith."  Acts  1912,  Chap.  140,  p. 
573;  Ky.  Stats.  (1915),  Sec.  SOSlg. 

SUPPLIES. — Groceries  furnished  a  sub-contractor  to  supply 
his  boarding  house  where  he  boarded  his  laborers  while  con- 
structing a  railroad  are  not  ** supplies"  furnished  for  the  con- 
struction of  a  railroad,  for  the  price  of  which  the  seller  is  en- 
titled to  a  lien,  under  Ky.  Stats.,  Sec.  2492.  Carson  &  Co.  v. 
Shelton,  128  Ky.  248,  107  S.  W.  793,  32  R.  1038,  15  L.  R.  A, 
(N.S.)  509. 

**The  things  for  which  the  statute  gives  a  lien  are  labor, 
material,  supplies,  or  teams  for  the  construction  of  the  railroad. 
The  material  referred  to  is  that  which  enters  into  the  construc- 
tion of  the  railroad.  The  labor  and  teams  are  those  used  in  the 
construction  of  the  railroad.  The  word  'supplies'  must  receive 
a  similar  construction  and  must  include  such  things  as  are  used 
in  the  construction  of  the  railroad.  To  construe  it  to  refer 
to  all  supplies  furnished  to  any  sub-contractor  for  his  personal 
use,  or  for  the  personal  use  of  his  hands,  would  be  to  entirely 
disregard  the  rule  that,  in  construing  statutes,  a  word  is  always 
construed  in  connection  with  the  words  with  which  it  is  asso- 
ciated, and,  where  several  things  are  referred  to,  they  are  pre- 
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sumed  to  be  of  the  same  class,  when  connected  by  a  copulative 
conjunctiony  unless  a  contrary  intent  appears.  The  word  'sup- 
plies' would  include  powder  or  dynamite  used  in  the  construc- 
tion of  the  railroad,  or  fuses  to  set  off  the  powder,  shovels  and 
carts  with  which  the  work  was  done,  and  the  like.    Id. 

The  one  who  furnishes  money  which  was  applied  to  the  busi- 
ness of  manufacturing,  in  effect  furnished  *' supplies"  for  the 
conduct  of  such  business.  It  is  upon  the  same  principle  that 
one  furnishing  an  infant  money  to  buy  or  supply  necessaries 
is  entitled  to  claim  upon  the  ground  that  he  has  furnished 
the  necessaries.  Waison  v.  Cross,  2  Duv.  (Ky.)  147;  Goodnight 
V.  Adsiiy  11  Ky.  Opin.  158. 

SUPPLY. — ^In  its  strict  and  primary  sense  the  word  *'givie" 
signifies  **to  confer  or  transfer  without  any  price  or  reward; 
to  bestow."  In  its  more  enlarged  sense,  it  signifies  ''to  furnish, 
to  supply";  and  it  was  in  this  latter  sense  that  the  word  was 
used  in  the  (liquor)  statute.    Com.  v.  Dams,  12  Bush,  241. 

To  furnish  or  supply  spirituous,  vinous,  or  malt  liquor  is  to 
"give"  it  within  the  meaning  of  the  statute  against  selling 
liquor  to  minors.  The  defendant  is  guilty  under  the  statute, 
although  he  may  have  purchased  the  liquor  with  money  fur- 
nished in  whole  or  in  part  by  the  minor.  The  word  "give"  in- 
the  statute  is  used  in  its  more  enlarged  sense,  and  signifies  "to 
furnish,  to  supply."    Com.  v.  Davis,  12  Bush,  240. 

SUPPLYING  LOST  RECORDS.— See  Lo^  Bdoords. 

SUPPORT  CASES.— See,  also,  HosprrALTTY  Act. 

"Where  plaintiflf  agreed  to  convey  certain  land  to  defendant 
in  consideration  of  the  latter 's  supporting  plaintiff  and  caring 
for  him  comfortably,  and  defendant  so  neglected  his  contract 
that  plaintiff  became  an  object  of  commiseration  to  his  neigh- 
bors, who  frequently  supplied  him  with  both  clothing  and 
food,  plaintiff  could  rescind  the  contract  and  recover  the  land. 
Johnson  v.  Johnson,  125  S.  W.  1097. 

Promise  to  pay  to  plaintiff  ''such  sums  of  money  as  might 
be  necessary  for  food,  raiment,"  etc.,  is  variant  from  a  promise 
to  support  and  take  care  of  plaintiff.    Promise  to  ''support," 
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does  not  mean  that  the  person  is  not  to  try  to  support  himself. 
Bull  V.  McCrea,  8  B.  M.  424. 

The  doctrine  of  the  ''support  cases"  is  stated  in  ScotVs  Heirs 
V.  8cott,  3  B.  Mon.  2;  Cash  v.  Cash,  41  S.  W.  579,  19  R.  686, 
and  referred  to  in  Thomas  v.  Sweet,  111  Ky.  481. 

SUPPORTED  ITS  NOMINEES.— The  words  ''supported  its 
nominees"  do  not  necessarily  mean  that  the  candidate  should 
have  voted  for  such  nominees.  Without  voting  at  all,  he  may 
have  given  them  active  support  by  advocating  their  claims, 
assisting  in  getting  out  the  vote  and,  etc.,  yet  by  accident  or 
unavoidable  casualty  have  been  prevented  from  attending  or 
voting  at  the  election.  The  requirement  even  if  compliance 
therewith  be  construed  to  amount  to  an  admission  from  the 
candidate  that  he  voted  at  the  last  regular  election  for  the 
nominees  of  the  party  whose  nomination  he  would  seek  in  the 
primary,  does  not  violate  Sec.  147,  Constitution,  which  was 
designed  to  protect  the  secrecy  of  the  ballot,  and  not  the  secrecy 
of  party  or  political  belief.  Eager  v.  Bobinson,  154  Ky.  489, 
157  S.  W.  1138. 

SUPPORT  HER  DURING  LIFE.--Devise  to  testator's  widow 
for  life,  and  at  her  death  to  his  daughter  "to  support  her  during 
life,"  the  remainder,  "if  any,"  to  be  equally  divided  among 
the  heirs.  The  daughter  died  before  her  mother.  Held,  that  the 
widow  took  a  life  estate  only,  and  at  her  death  it  passed  to  the 
heirs  free  of  any  encumbrances  created  upon  it  by  the  widow 
or  her  trustee.    Hickman  v.  Hickman,  9  R.  112. 

SUPPOSED. — 'A  certain  piece  of  land  was  sold  by  executory 
contract  as  "supposed"  to  contain  one  hundred  and  ten  acres, 
more  or  less;  the  tract  contained  one  hundred  and  seventy-two 
acres ;  vendee  was  only  entitled  to  a  conveyance  of  one  hundred 
and  ten  acres.    Fannin  v.  BeUomy,  5  Bush,  664. 

SUPPRESS-— 'See  PROHiBrr  and  Suppress. 

SUPPRESSIO  VERL— A  willful  concealment  of  material 
facts.    Cochran's  Law  Lexicon. 

"It  is,  however,  laid  down  as  a  constant  rule  in  equity  that 
where  there  is  either  suppressio  veri,  or  suggestio  falsi,  the 
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release  or  other  deed  shall  be  avoided."  Boiuman  v.  Bates,  2 
Kbb,  53. 

^'  Suppressio  veri  is  tantamount  to  suggestio  falsi,  and  in  all 
such  relations  of  trust  and  confidence,  principle,  policy,  and  law 
require,  and  one  at  least  of  the  parties  expect,  uberrima  fides/* 
Burks  1.  Wonterline,  6  Bush,  23. 

Action  for  deceit  will  lie  as  well  where  there  is  an  express 
warranty  as  where  there  is  not,  so  there  be  the  suppressio  veri 
or  suggestio  falsi.    Crwvins  v.  Oami,  4  Mon.  127. 

Fraud  will  vitiate  any  act,  however  solemn.  Suppression 
of  truth  or  assertion  of  falsehood  may  constitute  fraud.  Talbot 
V.  Todd,  5  Dana,  196. 

SUPPRESSIO  VERI,  EXPRESSIO  FALSI.— Suppresion  of 
the  truth  is  [equivalent  to]  a  false  representation.  Cochran's 
Law  Lexicon.' 

SUPRA. — (Above.)  This  word  occurring  by  itself  in  a  book, 
etc.,  refers  the  reader  to  a  previous  part,  like  ante.  Cochran's 
Law  Lexicon. 

SURETIES— SURETYSHIP.— Stee,  also,  Principal;  Subro- 
gation OF  SURETIBB. 

A  surety  is  one  who  -contracts  for  the  payment  of  debt  in  case 
of  the  failure  of  another  person  who  is  himaelf  principally  re- 
sponsible for  it,  or,  as  it  has  otherwise  been  expressed,  a  surety 
is  a  person  'who,  being  liable  to  pay  a  debt,  is  entitled,  if  it  is 
enforced  against  him,  to  be  indemnified  by  some  other  person, 
who  ought  himself  to  have  paid  it  before  the  surety  was  himself 
compelled  to  do  so.  Deering  &  Co.  v.  Veal,  78  S.  W.  887,  25  R. 
1809. 

Where  one  who  has  assumed  no  personal  liability  on  a  note 
executed  a  mortgage  on  his  property  as  a  security  for  its  pay- 
ment, the  fifteen  years'  statute  applies  to  an  action  to  enforce 
the  Ken.  The  mortgagor  is  not  a  surety  within  the  meaning 
of  the  seven  years'  statute.    Johnson  v.  Nelson,  15  R.  495. 

One  who  mortgages  his  property  to  secure  the  debt  of  another 
is  a  surety  within  the  meaning  of  the  statute  which  provides 
that  *'no  person  shall  be  bound  as  the  surety  of  another  by  the 
act  of  an  agent  unless  the  authority  of  the  agent  is  in  writing. 
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signed  by  the  principal."    Dickson  v.  lAiman,  93  Ky.  614,  14  R. 
884,  13  R.  734. 

Land  descended  to  heirs  with  an  execution  lien  upon  it  for 
a  debt  for  which  one  of  the  heirs  was  primarily  liable,  the 
ancestor  being  his  surety.  In  a  suit  by  the  heirs  for  division, 
the  execution  creditor  asserted  his  lien.  Held,  that,  at  the  in- 
stance of  the  other  heirs,  the  land  allotted  to  the  heir  who  was 
primarily  liable  for  the  debt  should  be  first  subjected  to  its 
payment.  The  right  given  by  Sec.  661  of  the  Code  to  a  surety 
to  compel  the  principal  to  discharge  the  debt  extends  to  the 
surety's  heirs.    Meador  v.  Meador,  88  Ky.  217,  10  R.  783. 

In  the  absence  of  any  statute  extending  the  liability  of 
sureties  in  a  bond  it  ought  to  begin  only  with  the  undertaking ; 
still  where  there  is  a  statutory  regulation  determining  the  lia- 
bility of  the  surety,  he  must  be  bound  as  the  statute  provides. 
Moore  v.  Potter,  9  Bush,  366. 

So  far  as  creditor  concerned  all  the  obligors  in  a  note  are 
equally  bound,  and  it  is  the  duty  of  each  to  pay  it  punctually. 
Tudor  V.  Ooodloe,  1  B.  M.  323;  Nicholas  v.  McDowell,  14  B. 
M.  7. 

It  is  a  general  rule  of  equity  that  all  persons  liable  as  sureties 
for  the  same  debt,  though  by  different  obligations  executed  at 
different  times,  are  regarded  as  co-sureties.  Kellar  v.  Williams, 
10  Bush,  217. 

A.  was  surety  of  B.;  they  renewed  the  note,  and  C.  signed 
it  as  surety,  with  the  word  *' security"  appended  to  his  signa- 
ture. Although  B.  testified  that  he  regarded  him  as  equally- 
bound  as  co-surety  with  A.,  it  was  held  that  C.  was  surety  of 
both  the  others.    Salter  v.  Salter,  6  Bush,  635. 

An  allegation  in  a  petition  that  the  administrator  executed 
bond  with  defendant  **as  his  surety"  is  not  suflScient  to  author- 
ize a  judgment  against  the  surety  on  the  bond.  Helm  v.  Don- 
nelly,  5  R.  517. 

If  one  signs  a  contract  as  surety  of  a  married  woman,  and 
which  on  account  of  her  coverture  is  void  as  to  her,  he  is  a 
principal,  and  will  not  be  released  by  the  lapse  of  seven  years 
without  suit.    Oaines  v.  Poor,  3  Met.  506. 
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Where  plaintiffs  were  about  to  institute  suit  to  subject  the 
property  of  M.,  their  co-obligor  in  a  note,  who  had  removed 
from  the  State,  to  the  payment  of  his  one-sixth  part  of  the  debt, 
and  defendant  induced  them  to  forego  that  purpose  by  executing 
a  bond  binding  himself  **as  surety''  for  M.  **for  one-sixth  of 
said  note,  and  no  more,"  there  was  a  sufficiet  consideration  for 
the  bond,  as  forbearance  to  enforce  legal  rights  is  a  good  and 
valuable  consideration.  Hotoard  v.  Lawrence,  63  S.  W.  589, 
23  R.  680. 

Signing  name  on  back  of  a  promissory  note  does  not  make 
the  party  so  signing  the  technical  surety  of  the  payor.  Williams 
V.  Obsi,  12  Bush,  267. 

A  surety  after  judgment  continues  for  most  if  not  for  all 
purposes  a  mere  surety,  and  is  entitled  to  demand  the  same 
good  faith  on  the  part  of  the  plaintiff  after  as  before  judgment. 
Hughes  v.  Hardesty,  13  Bush,  364. 

A  surety  in  a  judgment  debt  becomes  a  principal  in  the  bond 
by  which  the  judgment  is  replevied.  MUlikin  v.  Dinning,  6 
Bush,  646;  Hughes  v.  Hardesty,  13  Bush,  364. 

Under  the  Negotiable  Instrument  Act,  one  who  endorses  a 
note  can  not  be  held  liable  as  surety  on  it  unless  he  indicates 
in  his  endorsement  by  appropriate  words  his  intention  to  be 
so  bound.  Lyons  Lumber  Co,  v.  Sievmrt,  147  Ky.  653,  145  S. 
W.  376. 

"Where  one  of  two  joint  makers  of  a  note  is  in  fact  a  surety, 
and  with  knowledge  thereof,  and,  under  agreement  with  the 
maker  to  become  surety  for  both  signers,  another  signs  as  **  se- 
curity," without  the  knowledge  of  the  first  surety,  he  is  not 
liable  for  contribution  as  a  co-surety.  He  is  surety  for  both 
principal  and  the  prior  surety.  Chapeze  v.  Young,  87  Ky.  476, 
10  R.  465. 

"We  know  that  the  terms  surety  and  security  are  sometimes 
used  as  synonymous,  and  it  may  be  admitted  as  true  that  a 
bond  or  obligation  with  surety  is  a  security,  for  the  latter  term 
includes  it,  as  well  as  mortgages,  pledges,  or  whatever  else  may 
be  given,  conveyed,  or  deposited  to  secure  the  payment  of  a 
debt  or  the  performance  of  a  contract.  But  it  is  manifest  that 
the  rights  and   obligations  pertaining  to  the  latter  kinds  of 
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Becurities  are  essentially  different  from  those  which  are  acquired 
and  incurred  by  the  act  of  a  party  in  becoming  the  surety  of 
another  in  an  ordinary  bond  or  obligation.  That  description 
of  security  is  clearly  comprehended  by  the  provision  of  the 
statute  referred  to,  both  by  the  apt  and  appropriate  language 
used,  and  the  connection  of  the  section  with  other  provisions 
of  the  same  chapter  relating  to  sureties  and  co-obligors.  But 
we  can  not  conclude  that  the  Legislature  intended  by  the  use 
of  the  word  surety  that  the  limitation  it  provided  should  be 
60  applied  as  to  affect  the  rights  of  creditors  holding  mortgages 
or  pledges  made  or  created  according  to  laws  governing  such 
securities  instead  of  personal  security  for  their  debts."  Hobson 
V.  Hobson' 8  Exr,,  8  Bush,  667. 

In  mutual  drawing  and  accepting  paper  or  accommodation 
each  party  looks  to  the  other  for  indemnity,  and  the  relation 
of  principal  and  surety  does  not  exist.  McCwndless  v.  Hodden, 
9  B.  M.  191. 

Subscribing  one's  name  under  word  ** surety"  in  written 
contract  as  satisfying  statute  of  frauds.  See  note  on  this  sub- 
ject in  23  L.  R.  A.  (N.S.)  1197. 

**The  surety  in  every  bond  provided  for  by  this  Code  must 
be  a  resident  of  this  State,  and  be  worth  double  the  sum  to  be 
secured  beyond  the  amount  of  his  debts,  and  have  property 
liable  to  execution  in  this  State  equal  to  the  sum  to  be  secured. 
If  there  be  two  or  more  sureties  in  the  same  bond  they  must, 
in  the  aggregate,  have  the  qualifications  precribed  in  this  sec- 
tion."   Civil  Code,  Sec.  684. 

''Co-obligors  or  co-contractors  shall,  as  between  each  other, 
have  the  full  benefit  of  the  last  two  sections  as  if  they  were 
co-sureties."     Ky.  Stats.   (1915),  Sec.  4667. 

A  surety,  until  he  pays  the  money  for  his  principal,  has  no 
available  demand  against  him  which  amounts  either  to  a  set-off 
or  an  equitable  discount.    Walker  v,  McKay,  2  Met.  295. 

A  surety  is  not  bound  beyond  the  letter  of  his  covenant. 
Com.  V.  Ba^on,  111  S.  W.  387,  33  R.  935;  Warfield  v.  Brand, 
13  Bush,  77. 

Under  the  rule  of  the  Supreme  Court,  the  liability  of  the 
surety  in  the  bond  is  measured  by  the  rights  of  the  parties  at 
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the  time  the  bond  was  executed.  L.  iSc  N.  R.  Co.  v.  Melton,  146 
Ky.  242,  142  S.  W.  382. 

One  can  not  be  bound  as  the  surety  of  another  by  the  act 
of  an  agent  unless  the  authority  of  the  agent  is  in  writing, 
signed  by  the  principal.  Ragan  v.  Chenault,  78  Ky.  545,  1  R. 
258;  BUlington  v.  Com.,  79  Ky.  400,  3  R.  19. 

The  test  of  a  surety's  suflSciency  is  whether  he  is  solvent, 
being  a  resident  of  the  State  and  having  enough  property  liable 
for  his  debts  to  pay  the  liability  assumed  by  the  ward,  in 
addition  to  his  other  liabilities.  Com.  v.  Lee,  89  S.  W.  731,  28 
R.  596,  modifying  opinion  in  86  S,  W.  990,  27  R.  806. 

In  7  Cyc.  725,  it  is  said  that  **as  between  himself  and  the 
party  accommodated  the  accommodation  party  is  in  effect  a 
surety,  and  his  right  to  recourse  against  the  party  accommo- 
dated is  that  of  a  surety  against  the  principal  debtor."  Rogers 
V.  Hazel,  147  Ky.  333,  144  S.  W.  49. 

One  may  become  surety  for  another  by  an  obligation  separate 
and  distinct  from  the  one  executed  by  the  principal.  Abell  v. 
Scoti,  5  Ky.  Opin.  238. 

A  surety  is  only  bound  by  the  very  terms  of  his  contract; 
and  if  the  creditor  does  any  act  which,  in  contemplation  of 
law,  alters  the  surety's  liability,  increases  his  risk,  or  deprives 
him  even  for  a  moment  of  the  right  to  pay  the  debt  and  assume 
the  creditor's  position,  it  releases  him.  Calloway  v.  Snapp,  78 
Ky.  561,  1  R.  229. 

The  liability  of  co-sureties  of  a  master  commissioner  on  sepa- 
rate bonds  is  not  affected  by  the  number  of  bonds  executed  by 
each.  Therefore,  where  one  surety  executes  three  bonds  and 
another  one  bond,  they  are  equally  liable  for  any  subsequent 
defalcation,  and  as  between  themselves  each  is  liable  for  one- 
half  of  the  defalcation.  U.  8.  Fidelity  &  Guaranty  Co.  v.  Mc- 
Oinnis'  Admr.,  147  Ky.  781,  145  S.  W.  1112. 

Sureties  may  be  bound  as  among  themselves  in  different  meas- 
ures of  liability.  Sanders  v.  Herndon,  122  Ky.  760,  93  S.  W. 
14,  29  R.  322,  5  L.  R.  A.  (N.S.)  1072. 

A  surety  on  a  note  executed  since  the  enactment  of  the  Nego- 
tiable Instruments  Law  is  primarily  liable  thereon,  and  hence 
presentment,    demand,   protest   for   non-payment,    and   notice 
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thereof  are  not  necesBary  as  to  him.  Fritts  v.  Kirchdorfer,  136 
Ky.  643,  124  S.  W.  882. 

Parol  evidence  is  admissible  to  show  who  is  principal  and 
who  is  surety  in  a  note  which  is  joint  and  several  on  its  face. 
Lewis  V.  Harbin,  5  B.  M.  564;  Emmons  v.  Overton,  18  B.  M.  648. 

The  rule  that  one  who,  in  taking  a  bond  from  a  surety,  con- 
ceals from  him  facts  which  increase  his  risk,  is  guilty  of  fraud 
which  will  release  the  surety,  does  not  apply  to  public  officers. 
FideUty  cfe  Deposit  So.  v.  Com.,  104  Ky.  579,  47  S.  W.  579,  49 
S.  W.  467,  20  R.  1402,  20  R.  788. 

Indorsement  or  Suretyahip.  Technically  there  is  a  differ- 
ence between  ** indorsement"  and  ** suretyship,"  yet  they  are 
popularly  used  interchangeably,  and  when  a  debtor  executes  a 
mortgage  to  secure  one  from  loss  by  reason  of  any  **  indorse- 
ment" made  by  him  for  the  mortgagor,  the  word  ''indorsement" 
will  be  given  its  popular  meaning.    Joseph  v.  Lyon,  9  R.  324. 

Guaranty — Letters  of  Credit.  The  obligations  assumed'  in 
contracts  of  suretyship  or  guaranty,  and  in  letters  of  credit, 
are  essentially  different.  That  of  a  surety  is  primary  and  direct, 
that  of  a  guarantor  is  secondary  and  collateral.  No  obligation 
arises  on  a  letter  of  credit  until  notice  that  money  has  been 
furnished  on  the  strength  of  it — ^it  is  a  conditional  guaranty. 
A  surety  is  liable  without  notice  of  default ;  a  guarantor,  unless 
demand  is  made  within  a  reasonable  time  and  notice  of  default 
given,  is  discharged  to  the  extent  he  may  be  damaged  by  delay. 
Hairs  Exr.  v.  Farmers  Bank  of  Ky.,  65  S.  W.  365,  23  R.  1450. 

Married  Woman.  A  married  woman  who  mortgages  her 
property  to  secure  her  husband's  debt  does  not  occupy  the  rela- 
tion of  surety,  and  is  not  released  by  a  novation  as  any  other 
surety  would  be.  Magoffin  v.  Boyle  Nat.  Bank,  69  S.  W.  702, 
24  R.  585. 

A  married  woman,  by  signing  a  note  jointly  with  her  hus- 
band and  mortgaging  her  land  as  security  for  the  loan  made 
to  him,  does  not  become  the  surety  of  her  husband  and  per- 
sonally liable,  but  the  pledge  of  her  estate  is  valid,  and  there- 
fore an  extension  of  time  granted  the  husband  does  not  dis- 
charge her  land  from  liability  for  the  repayment  of  the  loan. 
Tipton  V.  Traders  Dep  Bank,  33  S.  W.  205,  17  R.  960. 
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"Where  a  wife's  name  precedes  that  of  her  husband  on  a  note, 
the  presumption  that  she  is  the  principal  debtor,  arising  from 
the  position  of  their  signatures,  may  be  rebutted  by  parol  proof 
of  surrounding  circumstances  indicating  the  contrary.  Hart 
V.  Bank  of  BussellvUle,  127  Ky.  424,  105  S.  W.  934,  32  R.  338. 

A  married  woman  executing  a  note  as  surety  is  not  personally 
bound.  Daviess  County  Bank  &  Trust  Co.  v.  Wright,  129  Ky. 
21,  110  S.  W.  361,  33  B.  457,  17  L.  R.  A.  (N.S.)  1122. 

Under  the  statute  now  in  force  in  this  State  a  married  woman, 
though  she  may  bind  her  estate  by  a  conveyance  or  pledge,  can 
not  become  personally  liable  or  bound  as  surety  for  any  one. 
Baker  v.  Otvensboro  Savings  Bank  &  Trust  Co.'s  Beceiver,  140 
Ky.  121,  130  S.  W.  969. 

Under  Ky.  Stats.,  Sec.  2127,  a  married  woman's  estate  can 
not  be  subjected  to  the  payment  of  a  draft  on  which  she  was 
an  accommodation  endorser  unless  such  estate  shall  have  been 
set  apart  for  that  purpose  by  deed  of  mortgage  or  other  con- 
veyance. Kentucky  Title  Savings  Bank  &  Trust  Co.  v.  Langan, 
144  Ky.  46,  137  S.  W.  846. 

Arrangement  of  Names  on  Note.  In  the  absence  of  a 
showing  of  fraud,  misrepresentation,  or  mistake  inducing  the 
contract  of  suretyship,  parol  evidence  is  inadmissiDle  to  vary 
the  terms  of  the  contract  of  a  surety  on  notes  given  to  a  bank 
by  showing  that  a  mortgage  given  to  the  surety  to  indemnify 
him  against  loss  was  in  fact  given  to  him  only  to  hold  for  the 
bank,  with  the  understanding  that  he  was  not  to  be  liable  on 
the  notes.  Farmers  Bank  of  Wickliffe  v.  Wickliffe,  131  Ky. 
787,  116  S.  W.  249. 

In  determining  whether  one  occupied  the  relation  of  surety 
on  a  note  the  court  may,  as  between  the  original  parties,  con- 
sider parol  testimony.  Morehead.  v.  Citizens  Deposit  BcPnk, 
130  Ky.  414,  113  S.  W.  501,  23  L.  R.  A.  (N.S.)  141. 

The  arrangement  of  names  on  a  note  does  not  conclusively 
establish  the  fact  as  to  who  is  principal  and  who  is  surety,  as 
it  may  be  shown  by  evidence  that  the  person  whose  name  is 
first  signed  is  a  surety  and  the  person  whose  name  is  last  signed 
is  principal,  but  usually  the  first  signer  is  regarded  as  the  prin- 
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cipal.    Swearingen's  Executor  and  Trusiee  v.  Tyler,  132  Ky. 
458, 116  S.  W.  331. 

SURETY  SHALL  BE  DISCHARGED.— Under  the  statute 
providing  that  **a  surety  shall  be  discharged  from  all  liability 
under  any  judgment  or  decree  after  the  lapse  of  seven  years, 
without  any  execution  issued  thereon  and  prosecuted  in  good 
faith  for  the  collection  thereof,"  limitation  runs,  not  from  the 
time  of  the  issual,  but  from  the  time  of  the  return  of  the  first 
or  prior  execution.  The  issual  is  prima  facie  evidence  of  good 
faith  or  a  purpose  to  collect.    McCann  v.  Rogers,  15  B.  127. 

SURFACE  WATER.— A  low  estate  is  only  subject  to  the 
servitude  of  receiving  the  natural  flow  of  surface  water  from  the 
upper  estate,  and  hence  has  no  right  to  erect  embankments,  or 
create  other  obstructions,  whereby  the  natural  flow  of  the  sur- 
face water  from  the  upper  ground  is  stopped  or  caused  to  back 
on  and  overflow  the  upper  ground,  nor  has  the  owner  of  ttie 
upper  ground  any  right  to  make  excavations,  barriers,  or  drains 
on  his  ground  by  which  the  flow  of  the  surface  water  is  diverted 
from  its  natural  channel  and  a  new  channel. made  on  the  lower 
ground,  nor  can  he  collect  into  one  channel  water  flowing  on  his 
neighbor's  land  by  several  channels,  and  thereby  increase  the 
flow.  Madisonville,  H.  &  E.  R.  Co.  v.  Gates,  138  Ky.  257,  127 
S.  W.  988,  137  Am.  St.  Rep.  379. 

The  Court  of  Appeals  has  approved  the  following  instruction 
as  to  liability  for  damage  by  surface  water:  **The  court  instructs 
the  jury  that  if  the  natural  flow  of  w»ter  is  on  or  over  the  lot 
of  plaintiff,  then  it  will  be  the  duty  of  the  plain tiflf  to  protect 
himself  against  such  natural  flow  of  surface  water,  and  the  de- 
fendants would  not  be  liable  for  any  damage  caused  by  any  such 
surface  water,  unless  they  so  collected  or  changed  its  natural 
flow  in  such  a  way  that  the  same  flowed  against  plaintiff's  house 
in  unusual  quantities,  or  out  of  the  natural  way,  and  by  reason 
of  such  collecting  or  change  of  flow  the  same  was  damaged  as 
alleged  in  the  petition."  Bonte  v.  Postal,  109  Ky.  64,  58  S.  W. 
536,  22  R.  583,  51  L.  R.  A.  187. 

Where  two  estates  adjoin  and  one  is  lower  than  the  other,  the 
lower  must  necessarily  be  subject  to  the  natural  flow  of  the 
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surface  water  from  the  tipper  one.  In  such  ease  the  owner  of 
the  lower  ground  has  no  right  to  erect  embankments  or  obstruc- 
tions to  force  the  surface  water  on  the  upper  ground,  and  the 
owner  of  the  upper  ground  has  no  right  to  .make  excavations, 
barriers  or  drains  upon  his  ground  by  which  the  flow  of  surface 
water  is  diverted  from  its  natural  channel  and  a  new  channel 
made  on  the  lower  ground,  nor  can  he  collect  into  one  channel 
water  usually  flowing  oflE  into  his  neighbor's  land  by  several 
channels,  and  thereby  increase  the  flow  upon  the  lower  ground. 
Pickerill  v.  Cii}/  of  Louisville,  100  S.  W.  873,  30  R.  1239. 

For  causing  surface  water  to  overflow  the  premises  of  another, 
the  measure  of  damages,  where  the  injury  is  permanent,  is  the 
depreciation  in  the  market  value  of  the  property,  and  the  one 
recovery  must  suflSce.  If  the  injury  is  temporary,  and  the  prop- 
erty is  rented  out,  the  measure  of  damages  is  the  depreciation 
in  the  rental  value  of  the  property  during  the  period  sued  for; 
if  it  is  occupied  by  the  owner  the  measure  of  damages  is  the 
diminution,  if  any,  in  the  value  of  the  use  of  the  property  during 
the  period  sued  for.    Id. 

In  an  action  for  damages  to  property  by  water  from  a  negli- 
gently constructed  drain  pipe  it  was  error  to  instruct  the  jury 
that  if  they  found  for  plaintiff  they  should  award  her  such  sum 
as  would  reasonably  compensate  her  for  injury  to  her  property, 
as  this  instruction  laid  down  no  measure  of  damages,  and  this 
was  especially  so  where  there  was  a  question  as  to  whether  the 
drain  was  a  permanent  or  temporary  structure.  Board  of  Park 
Commissioners  v.  Donahue,  140  Ky.  502,  131  S.  W.  285. 

Substance  of  instructions  stated  in  opinion  in  Mam/n,  Bros,  v. 
City  of  Henderson,  154  Ky.  155,  156  S.  W.  1063,  a  case  growing 
out  of  injury  to  stock  of  goods  by  water  from  city  pipes  flooding 
basement  of  store. 

Where  land  is  overflowed  and  washed  by  surface  water,  and 
the  injury  or  nuisance  complained  of  is  permanent,  the  measure 
of  recovery  is  the  depreciation  in  the  market  value  of  the  prop- 
erty, and  the  one  recovery  must  suffice.  7.  C.  B.  Co.  v.  Nelson, 
127  S.  W.  520. 

Where  the  injury  is  temporary  the  measure  of  damages  is  the 
depreciation  in  the  rental  value  of  the  property  during  the 
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period  sued  for,  if  it  be  rented  out,  or  if  it  is  occupied  by  the 
owner,  the  damage  to  its  use;  that  is,  the  diminution,  if  any,  in 
the  value  of  the  use  of  the  property  during  the  continuance  of 
the  nuisance  or  injury  covered  by  the  period  for  which  the  action 
is  brought.    Id. 

A  land  owner  or  occupier  of  land  can  not  lawfully  collect 
surface  water  into  a  definite  channel  and  discharge  it  upon  a 
sidewalk  so  as  to  make  it  unsafe  for  the  use  of  travelers;  such 
an  act  creates  a  public  nuisance,  and  the  traveler  who  suffers 
injury  therefrom  can  sue  the  wrongdoer.  Stephens'  Admr.  v. 
Deickman,  158  Ky.  337,  164  S.  W.  931. 

If  the  flood  crest  below  and  above  the  obstruction  is  higher 
than  the  level  of  the  property  damaged,  and  this  height  is  reached 
by  the  water  independent  of  the  obstruction,  the  flooding  of  the 
property  is  inevitable,  and  there  is  no  liability.  Chreiner  v. 
Alfred  Struck  Co.,  161  Ky.  793,  171  S.  W.  405. 

The  owner  of  lower  ground  has  no  right  to  erect  embank- 
ments, or  create  other  obertructions,  whereby  the  natural  flow  of 
surface  water  from  the  upper  ground  is  stopped  or  oaused  to 
back  upon  and  overflow  the  upper  ground,  and  the  owner  of  a 
lower  city  lot  is  liable  in  damages  when  he  so  improves  the  same 
as  to  cause  the  water  to  back  up  and  stand  upon  that  of  an 
adjacent  owner.  Johnson  v.  Marcum,  152  Ky.  629,  153  S.  W. 
959. 

Adjoining  land  owners  have  the  right  to  drain  their  land  so 
as  to  cause  the  surface  water  that  falls  on  their  land  to  flow  by 
artificial  drainage  into  a  natural  stream  of  water  that  runs 
through  the  body  of  land  drained,  and  this  they  have  the  right 
to  do  by  tile  or  open  drainage.  Smith  v.  Wathen^  156  Ky.  820, 
162  S.  W.  88. 

"Wtat  is  surface  water  distinguished  from  water  course.  See 
note  on  this  subject  in  25  L.  R.  A.  527. 

A  coal  company  had  no  right,  under  a  grant  to  it  of  a  right 
of  way  for  a  spur  track,  to  maintain  its  track  in  a  way  injurious 
to  the  grantor  by  diverting  surface  water  from  its  natural  flow 
or  obstructing  the  channel  of  a  creek,  nor  to  place  upon  its  right 
of  way,  where  the  water  would  take  it  over  the  grantor's  land, 
anything  that  would  injure  the  land.  Crabtree  Coal  Mining  Co. 
V.  Hamby,  90  S.  W.  226,  28  R.  687. 
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The  grant  of  a  right  of  way  to  a  railroad  company  does  not 
confer  upon  it  a  right  to  accumulate  water  and  discharge  it  in 
an  artificial  channel  on  the  remaining  part  of  the  grantor's  land 
so  as  to  damage  it  Childers  v.  L.  cfe  N.  E.  Co.,  74  S.  W.  241, 
24  R.  2375. 

The  railroad  company  would  not  be  responsible  for  damages 
from  a  cloudburst,  or  excessive  rain  on  a  special  occasion.    Id. 

The  right  of  the  owner  of  property  naturally  draining  on  a 
road  to  have  the  surface  water  flow  over  the  road  extends  no 
further  than  to  burden  the  road  with  the  natural  flow  of  surface 
water,  and  does  not  entitle  such  owner  to  collect  the  water  from 
his  and  other  lands  into  a  ditch,  and  discharge  it  on  the  road  at 
a  certain  point,  and  compel  the  proprietor  of  the  road  to  there 
receive  it  and  provide  for  its  disposal.  Robertson  v.  Daviess 
Gravel  Road  Co.,  116  Ky.  913,  77  S.  W.  189,  25  R.  1114. 

SURGERY. — The  functions  of  surgery  are  limited  to  manual 
operations,  usually  performed  by  surgical  instruments  or  appli- 
anices.    Nelson  v.  State  Board  of  Health,  108  Ky.  779. 

SURMISES  OR  SPECULATIONS.— When  it  is  sought  to 
recover  damages  for  negligence  or  wrongful  acts,  there  must  be 
some  evidence  to  show  that  the  injury  complained  of  was  caused 
by  the  negligence  of  the  defendant,  and  this  evidence  must  be 
sufficient  to  charge  the  defendant  with  a  breach  of  duty.  A 
recovery  can  not  be  had  on  mere  surmises  or  speculations  as  to 
how  the  injury  happened,  nor  will  it  be  presumed  that  the 
defendant  was  guilty  of  actionable  negligence.  Osbome^s  Admr. 
V.  Cincinnati,  N.  0.  &  T.  P.  By.  Co.,  158  Ky.  176, 164  S.  W.  818. 

**  Neither  courts  nor  juries  are  authorized  to  indulge  in  specu- 
lation or  guess  work  as  to  the  cause  of  accidents ;  there  must  be 
some  tangible  evidence  from  which  it  may  be  fairly  said  what 
brought  about  the  accident.  It  has  long  been  the  rule  in  this 
State  that  no  recovery  can  be  had  in  such  cases  where  the  evi- 
dence is  so  unsatisfactory  as  to  require  sunmse  or  speculation 
as  to  how  the  injury  occurred,  and  that  there  will  be  no  pre- 
sumption of  negligence.*'  Hughes  v.  Cimcinnati  Ry.  Co.,  91  Ky. 
526;  Stewart  v.  N.  C.  &  St.  L.  R.  Co.,  146  Ky.  127;  Osborne's 
Admr.  v.  C,  N.  0.  <&  T.  P.  Ry.  Co.,  158  Ky.  176 ;  Weidekamp's 
Admx  V.  L.  cfe  N.  R.  Co.,  159  Ky.  674,  167  S.  W.  882. 
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A  recovery  can  not  be  had  on  mere  surmise  or  speculation  as 
to  how  the  injury  happened,  nor  will  it  be  presumed  that  the 
defendant  was  negligent.  If  the  injury  may  as  reasonably  be 
attributed  to  a  cause  that  will  excuse  a  defendant,  as  to  a  cause 
that  will  subject  it  to  liability,  a  recovery  can  not  be  had. 
Stuart's  Admr.  v.  NashvUle,  C,  &  St.  L.  Ry.  Co.,  146  Ky.  127, 
142  S.  W.  232. 

SURNAME.^ — ^To  authorize  a  personal  judgement  against  a 
defendant  sued  by  his  surname  alone  and  a  return  upon  subpoena 
in  the  same  form,  there  must  appear  in  the  record  something  to 
identify  the  person  sued,  such  fact  being  necessary  to  give  juris- 
diction to  the  court.    Milward  v.  Lair,  13  B.  M.  210. 

SURPLUS.^ — ^Where  it  was  not  shown  that  money  raised  by 
a  building  and  loan  association  on  bonds,  and  loaned  out  on  mort- 
gages, was  a  part  of  the  association's  ** surplus*'  or  undivided 
profits,  it  was  not  taxable  to  the  association  under  Ey.  Stats., 
Sec.  4094,  providing  that  such  associations  should  list  only 
surplus  funds  and  undivided  profits  for  taxation.  Com,  v.  Home 
Savings  Fund  Co.,  127  Ky.  537,  106  S.  W.  221,  32  R.  435. 

Insurance  companies  must  keep  accurate  accounts  with  their 
policyholders  as  classes,  failing  which  no  presumption  will  be 
indulged  in  the  companies'  favor  when  it  comes  to  valuing  and 
applying  ** surplus"  or  ** dividend  additions"  to  lapsing  policies. 
United  States  lAfe  Ins.  Co.  v.  Spinks,  126  Ky.  405,  96  S.  W.  889, 
29  R.  960,  13  L.  R.  A.  (N.S.)  1053. 

**We  also  think  that  a  statement  on  a  subscription  paper  that 
the  corporation  has  a  surplus  fund  in  a  designated  amount  is 
intended  to  convey  to  purchasers  the  idea  that  the  corporation 
has  in  fact  a  bona  fide  surplus  in  the  amount  specified,  and  this 
statement  would  undoubtedly  have  weighty  influence  in  induc- 
ing a  contemplated  purchaser  to  subscribe  for  stock,  as  he  would 
naturally  and  reasonably  believe  that  the  par  value  of  each 
share  of  stock  was  enhanced  in  value  in  the  amount  specified  as 
surplus.  The  word  ** surplus"  in  the  connection  it  was  used  on 
this  subscription  paper  might  reasonably  and  naturally  be  under- 
stood  to  mean  that  the  corporation  had  money  or  property  of 
value  equal  to  the  amount  designated  as  surplus  and  that  its 
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capHal  stock  was  enhanced  in  the  amount  of  this  sum."  South- 
ern Ins.  Co.  V.  MilUgan,  154  Ky.  216,  157  S.  W.  37. 

The  assessing  officer,  in  arriving  at  a  person's  ''surplus," 
tinder  what  is  known  as  the  equalization  law,  is  not  bound  to 
accept  the  taxpayer's  statement  as  conclusive  of  it.  Baldmn  v. 
Shine,  84  Ky.  502,  8  R.  496. 

SURPLUS  LAND.— Surplus  land  devised  in  the  original 
will  under  that  appellation  is  not  included  in  the  expressions, 
**all  other  lands  and  estate  not  particularly  pointed  out,"  em- 
ployed in  the  codicil.    Hickman  v.  Holliday,  6  Mon.  586. 

SURPLUS  PERSONALTY.— Under  See.  2132^  Ky.  Stats., 
providing  that  after  the  death  of  either  husband  or  wife  **the 
survivor  shall  have  an  absolute  estate  in  one-half  of  the  surplus 
personalty  left  by  such  decedent,"  the  survivor  does  not  take 
one-half  of  the  gross  peraonalty  left  by  the  decedent,  but  only 
one-half  of  what  is  left  after  payment  of  the  funeral  expenses, 
charges  of  administration  and  debts.  Towery  v.  McOaw,  56 
S.  W.  727,  22  R.  155. 

SURPLUSAGE. — The  rule  is  that,  where  a  thing  is  other- 
wise sufficiently  identified,  a  false  description  by  a  clerical  error 
will  be  rejected  as  surplusage.  Warden  v.  Addingion,  131  Ky. 
296,  115  S.  W.  241. 

Surplusage  does  not  vitiate  if  there  is  enough  of  the  plead- 
ing to  show  a  good  cause  of  action  or  defense.  Bruce  v.  Math- 
ers, 2  Bibb,  295;  Stucker  v.  Miller,  5  Litt.  235;  King  v.  McLean, 
1  J.  J.  M.  37. 

In  a  suit  to  enjoin  trespasses  on  land,  a  prayer  to  quiet  title 
is  surplusage  where  the  allegations  do  not  authorize  such  relief. 
Coppage  v.  Griffith,  40  S.  W.  908,  19  R.  459. 

A  frivolous  part  of  a  consideration,  otherwise  good,  may  be 
rejected  as  surplusage.    Newman's  PI.  and  Pr.,  Sec.  256. 

Misjoinder  of  parties  will  be  treated  as  surplusage.  New- 
man's PI.  and  Pr.,  Sec.  136. 

The  old  rule  which  required  that  every  allegation  that  could 
not  be  rejected  as  surplusage  must  be  proved  as  alleged  has 
been  abrogated.    Newman's  PI.  and  Pr.,  Sec.  639. 
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If  the  caption  of  a  petition  styles  the  plaintiff  as  a  fiduciary, 
and  the  body  of  the  petition  states  a  cause  of  action  in  individual 
right,  the  addition  of  the  fiduciary  title  will  be  regarded  as  sur- 
plusage.   Clift  V.  Newell,  104  Ky.  396,  47  S.  W.  270,  20  R.  644. 

When  two  pleas  are  offered  of  the  same  effect,  the  court  may 
reject  one  as  surplusage.    Ross  v.  Neal,  7  Mon.  408. 

Averments  which  are  merely  surplusage  need  not  be  proved. 
Mark  v.  Clark,  11  B.  M.  46. 

When  husband  and  wife  unite  in  a  mortgage  of  her  land,  the 
statement  in  the  memo,  of  acknowledgment  and  clerk's  certificate 
that  the  wife  relinquished  dower  is  surplusage,  the  title  being 
in  her,  and  no  right  of  dower  existing.  Kimmsl  v.  Caruthers, 
8  R.  53. 

If  in  ejectment  the  date  of  the  ouster  is  laid  incorrectly  under 
a  videlicet^  it  may  be  regarded  as  surplusage.  Miller  v.  Shackle- 
ford,  4  Dana,  267. 

.In  an  action  by  certain  heirs  on  the  personal  contract  of  other 
heirs  with  thean,  the  jury  having  found  for  the  plaintiffs  a 
certain  amount  **to  be  paid  out  of  the  estate,"  the  court  prop- 
erly treated  the  direction  in  the  verdict  as  to  how  it  should  be 
paid  as  surplusage  and  rendered  an  individual  judgment  against 
the  defendants.    Bland  v.  Gaither,  10  R.  1033. 

Surplusage  in  Indictments.  Though  an  indictment  chargtMl 
that  defendant  **with  force  and  arms  unlawfully  and  feloniously 
did  take,  steal,  and  lead  away''  a  horse,  as  neither  force  nor 
arms  is  made  an  ingredient  of  the  crime  of  horse-stealing  by  the 
statute,  their  use  in  the  indictment  was  unnecessary,  and  the 
words  themselves  only  surplusage,  and  they  should  have  been 
omitted  from  the  instructions.    Walklaie  v.  Com,,  118  S.  W.  314. 

If  an  indictment  is  sufficient  to  withstand  a  demurrer  as  to  all 
facts  constituting  a  complete  offense,  other  charges,  not  suffi- 
ciently pleaded  to  stand  alone,  may  be  regarded  as  surplusage. 
Bailey  v.  Com,,  130  Ky.  301,  113  S.  W.  140. 

An  indictment  which  charges  a  defendant  with  willfully  and 
continuously  suffering  and  permitting  its  freight  trains  to  stand 
for  long  and  unreasonable  periods  of  time  across  a  public  street 
sufficiently  charges  defendant  with  maintaining  a  public  nui- 
sance, and  a  further  charge  in  the  indictment  that  the  train  was 
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thus  kept  across  the  street  for  **  longer  than  five  minutes  at  one 
time"  is  surplusage.  III.  Cent.  R.  Co.  v.  Com.,  45  S.  W.  367, 
20  R.  115. 

As  surplusage  does  not  vitiate  an  indictment,  a  charge  of 
guilt  upon  a  defendant  not  in  fact  guilty  does  not  render  the 
indictment  bad  as  to  a  guilty  defendant.  Shelhyville  &  Eminence 
T.  P.  Co.  V.  Com.,  9  R.  244. 

The  allegations  in  an  indictment  for  house-breaking  that  de- 
fendant broke  into  the  house  with  the  intention  of  stealing,  and 
that  he  did  steal  things  of  value  therefrom,  charge  only  one 
offense,  the  amount  that  he  did  steal  being  surplusage.  Madden 
V.  Com.,  4  R.  45. 

The  use  of  the  word  ** habitually''  in  charging  the  offense  in 
one  of  the  indictments  was  mere  surplusage,  and  its  omission 
from  the  other  indictment  did  not  make  the  offense  chained 
therein  of  a  different  character  from  that  charged  in  the  former 
indictment,  and  the  same  evidence  which  would  authorize  a  con- 
viction in  the  one  case  would  authorize  a  conviction  in  the  other. 
The  charge  of  a  continuing  nuisance  in  an  indictment  is  not 
allowed,  except  for  the  purpose  of  enabling  the  court  upon  con- 
viction to  abate  the  nuisance.  C.  cfe  0.  Ry.  Co.  v.  Com.,  88  Ky. 
368,  8  R.  534, 10  R.  919.    See  7  R.  745. 

Under  an  indictment  for  a  statutory  offense,  it  is  only  neces- 
sary that  the  instructions  should  describe  the  offense  as  it  is 
described  in  the  statute.  It  is  not  required  that  the  instructions 
should  contain  surplus  words  used  in  the  indictment.  Com.  v. 
Highiower,  149  Ky.  563,  149  S.  W.  971. 

Surplusage  in  Verdict.  Surplusage  in  a  verdict  does  not 
vitiate  it.    Koxin^  v.  Orayson,  2  Bibb,  237. 

In  civil  cases  a  general  verdict  is  one  that  finds  for  the  plain- 
tiff or  the  defendant,  as  the  case  may  be,  according  to  the  plea 
or  declaration  of  either  party.  It  is  commonly  for  a  certain  sum. 
Juries  in  such  cases  frequently  make  a  mistake  by  adding  to  their 
verdict  irrelevant  matter  which  the  law  terms  surplusage.  Thus 
it  is  not  rare  that  juries  add  costs  to  a  verdict,  with  which  they 
have  nothing  to  do,  as  that  is  a  matter  wholly  within  the  regula- 
tions of  law.  Thus,  it  is  held  in  Missouri  that,  although  costs 
are  to  be  allowed,  as  a  matter  of  course  to  the  prevailing  party. 
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a  verdict  in  favor  of  one  party  with  a  proviso  that  he  shall  pay 
the  costs,  is  not  void.  So  much  of  it  as  relates  to  the  payment  of 
costs  should  be  regarded  as  surplusage.  A  jury  can  not  award 
costs;  if  they  do,  it  will  not  aflfect  the  residue  of  the  verdict,  if 
otherwise  legal,  and  the  part  relating  to  costs  will  be  rejected  as 
surplusage.    Lykins  v.  Hamrick,  144  Ky.  83, 137  S.  W.  852. 

SURPRISE. — ^A  new  trial  will  not  be  granted  on  account 
of  surprise,  when  defendant  by  slight  diligence  could  have  ascer- 
tained the  facts  which  he  claims  came  as  a  surprise.  Soper  v. 
Crutcher,  96  S.  W.  907,  29  R.  1080. 

If  a  witness  did  not  testify  as  strongly  for  plaintiflf  as  plain- 
tiff's  attorneys  had  been  led  to  believe  he  would  testify,  this  wa^ 
their  misfortune,  and  affords  no  ground  for  a  new  trial.  Miller 
V.  S(mth  Covington  &  Cin.  St.  Ry.  Co.,  74  S.  W.  747,  25  R.  207. 

A  continuance  on  the  ground  of  surprise  should  not  be  granted 
where  counsel  might  have  reasonably  anticipated  the  ground  of 
plaintiff's  recovery  and  by  r^sonable  diligence  have  taken  the 
depositions  of  witnesses,  or  had  them  present,  to  show  facts  tend- 
ing to  overcome  plaintiff's  theory  of  the  case.  P.,  C,  C.  &  St.  L. 
Ry.  Co.  and  Fa.  R.  Co.  v.  Orom,  142  Ky.  51,  133  S.  W.  977. 

Plaintiff  can  not  have  a  continuance  on  the  ground  that  he 
failed  to  prepare  his  case  because  he  relied)  on  an  assurance  Ihat 
defendant  would  compromise.  Higgins  v.  Oose,  144  Ky.  123, 
137  S.  W.  1038. 

Ignorance  or  negligence  of  defendant's  attorney  which  re- 
sulted in  default  judgment  against  it,  does  not  constitute  such 
accident  or  surprise  as  will  authorize  a  new  trial.  CaUahan 
Const.  Co.  V.  WUlianis,  160  Ky.  818,  170  S.  W.  203. 

Where  plaintiff,  in  an  action  for  damages  for  x)ersonal  injuries 
received  while  attempting  to  board  a  train,  testified  that  the 
accident  occurred  on  a  certain  date,  and  the  cash  fare  receipt 
given  him  by  the  conductor  bore  a  different  date,  defendant  was 
not  entitled  to  a  continuance  on  the  ground  of  surprise,  as  the 
date  on  the  cash  fare  receipt  waj?  only  a  circumstance  to  show 
that  the  accident  occurred  on  a  different  date,  and  was  not  con- 
clusive of  that  question.  /.  C.  R.  Co.  v.  FutreU,  141  Ky.  847, 
133  S.  W.  983. 
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Surprise  in  the  testimony  of  a  witness  affords  no  ground  for  a 
new  trial  unless  the  party  surprised  ask  that  the  swearing  of  the 
jury  be  set  aside  and  the  trial  postponed.  Liverpool  &  London 
dt  Globe  Ins.  Co.  v.  Wri^hi  &  Allen,  158  Ky.  290,  164  S.  W.  952. 

It  is  the  duty  of  a  person  who  is  surprised  to  make  this  fact 
known  to  the  court,  and,  if  he  fails  to  do  this,  or  ask  time  within 
which  to  rebut  the  evidence  by  which  he  is  taken  by  surprise, 
he  is  in  no  position  to  complain.  The  correct  rule  of  practice  in 
such  a  case  is  to  move  for  a  continuance,  and  not  take  the  chance 
of  a  verdict ;  or,  failing  in  that,  to  apply  for  a  new  trial.  Ttqa)- 
tiers'  Ins.  Co.  v.  Mclnemey,  119  S.  W.  171. 

Plaintiff  alleged  that  he  believed  that  he  hftd  been  perma- 
nently injured;  the  answer  denied  that  he  was  permanently 
injured.  Plaintiff  filed  an  amended  petition  on  the  trial,  alleg- 
ing that  the  injury  was  permanent.  Held,  this  did  not  surprise 
defendant  so  as  to  entitle  it  to  a  continuance.  Yellow  Poplar 
Lumber  Co.  v.  Ford,  141  Ky.  5,  131  S.  W.  1010. 

A  party  is  not  entitled  to  a  new  trial  on  the  ground  of  sur- 
prise, occasioned  by  his  witness  failing  to  prove  that  which  was 
expected  on  the  trial.    Rankin  v.  Com.,  82  Ky.  424,  6  R.  407. 

For  additional  authorities,  see  Digest  Kentucky  Reports 
(Morton  &  Co.),  titles.  Continuance;  New  Trial. 

SURRENDER.— The  fact  that  the  awused  was  induced  to 
surrender  by  persuasion,  and  was  not  taken  by  physical  force, 
does  not,  in  the  absence  of  collusion,  deprive  the  person  to  whom 
the  surrender  was  made  of  the  reward  offered  for  the  arrest  of 
the  accused.    Eogg  v.  Com,,  3  R.  470. 

An  offer  to  surrender  the  accused  when  the  latter  is  not  pres- 
ent is  unavailing  and  is  not  a  compliance  with  Sec.  98,  Criminal 
Code.    Bonner  v.  Com.,  85  S.  W.  1196,  27  R.  652. 

SURRENDER  OF  LEASE.— Acceptance  of  new  lease  by 
lessor  to  commence  before  the  expiration  of  the  first  operates  as 
a  surrender  of  the  first.  1826.  Coleraan  v.  Mabberly,  3  Mon. 
221. 

SURRENDER  VALUE.— A  stipulation  in  a  policy  that  **If 
death  shall  occur  within  one  year  after  the  non-payment 
of   premium    and    during    the    term    of    extended    insurance. 
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there  shall  be  deducted  from  the  amount  payable  any  pre- 
mium that  would  have  become  due  on  this  policy,  if  it 
had  continued  in  full  force,  also  the  amount  of  any  indebt- 
edness on  this  policy  at  time  of  €nich  non-payment  of  premium," 
is  a  reasonable  provision,  for  the  insured  was  not  entitled  to  have 
both  the  cash  surrender  value  and  the  extended  insurance. 
Mutual  Ben.  Life  Instirance  Co.  v.  First  Nat.  Bank,  69  S.  W.  1, 
24  B.  584. 

Mode  of  arriving  at  paid-up  and  surrender  value  of  policies. 
Ky.  Stats.  659. 

Mode  of  ascertaining  cash  surrender  value.  See  Mutual  Life 
Ins.  Co.  V.  Twyman,  97  S.  W.  391,  30  R.  90. 

See,  also,  Kentucky  Digests,  title  Insitbancb. 

SURVEY.— The  word  *' survey"  used  in  the  law  fixing 
the  fees  of  surveyors  includes  such  work  as  ascertains  the  bound- 
ary of  land  by  courses  and  distances  and  does  not  embrace  the 
making  of  the  plat  or  the  calculation  of  the  area.  Ellis  v.  Mon- 
roe, 4  R.  837. 

Where  a  patent  contains  the  provision,  **  plotting  out  of  this 
survey  all  lands  heretofore  surveyed,"  this  expression  applies 
only  to  valid  surveys,  and  does  not  include  surveys  which  were 
never  perfected  in  the  manner  required  by  statute.  Ford  v. 
Bryant,  158  Ky.  97,  164  S.  W.  308. 

A  survey  being  of  record  is  in  that  respect  equal  in  dignity 
to  a  patent,  and  may  be  used  in  supplying  omissions  or  correcting 
mistakes  in  the  patent.    Bruce  v.  Taylor,  2  J.  J.  M.  162. 

Where  a  usage  has  prevailed  so  long  and  so  generally,  it  is 
much  more  reasonable  to  suppose  the  parties  had  reference  to  it, 
than  to  the  mode  of  surveying  according  to  the  true  meridian, 
so  little  known,  and  seldom  used  in  practice.  That  an  agreement 
ought  to  be  interpreted  with  reference  to  the  usage  of  the  coun- 
try, although  such  an  interpretation  is  contrary  to  the  techni- 
cal meaning  of  the  language  used  by  the  parties,  is  fully  war- 
ranted by  the  English  authorities.    Finnie  v.  Clay,  2  Bibb.  352. 

Entry  or  survey  for  land  is  an  inchoate  legal  title,  which  may 
be  sold  under  execution.    Thomas  v.  Marshall,  Hard.  20. 

How  surveys  by  county  surveyors  shall  be  made.  Ky.  Stats., 
Sea  4675. 
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SURVIVAL  OF  ACTIONS.— By  our  statute  aU  actions 
survive,  except  actions  for  awault,  slander,  criminal  conversa- 
tion, and  so  much  of  the  action  for  malicious  prosecution  as  is 
intended  to  recover  for  the  personal  injury.    Ky.  Stats.,  Sec.  10. 

SURVIVING  CHILDREN.— The  words,  'Uhe  children  surviv- 
ing," as  used  in  a  will,  mean  the  children  surviving  at  the  death 
of  the  testator.    Smith  v.  Tevis,  10  Ky.  Opin.  588. 

SURVIVOR— SURVIVORSHIP.— '^f  real  estate  be  con- 
veyed  or  devised  to  husband  and  wife,  unless  a  right  by  survivor- 
ship is  expressly  provided  for,  there  shall  be  no  onutual  right 
to  the  entirety  by  survivorship  between  them,  but  they  shall 
take  as  tenants  in  common,  and  the  respective  moieties  be  sub- 
ject to  the  respective  rights  of  the  husband  or  wife  as  herein 
fixed,  with  all  other  incidents  to  such  tenancy.''  Ky.  Stats. 
(1915),  Sec.  2143. 

**The  common-law  right  of  survivorship  in  joint  tenancy  was 
abolished  by  the  Act  of  1796  (now  Sec.  2348,  Ky.  Stats.),  but 
tenancy  by  entireties  of  husband  and  wife  remained  as  at  com- 
mon law  until  the  enactment  in  1852  of  what  is  now  Sec.  2143, 
Ky.  Stats.  McCalUster  v.  Folden's  Assignee,  110  Ky.  736,  62 
S.  W.  538,  23  R.  116. 

Under  Ky.  Stats.,  Sec.  2143,  a  deed  between  husband  and 
wife,  as  grantors,  parties  of  the  first  part,  and  the  husband  and 
wife,  or  the  survivor,  as  of  the  second  part,  and  conveying  real 
estate  to  the  parties  of  the  second  part,  their  heirs  and  assigns 
forever,  provides  for  a  right  of  survivorship.  Harris  v.  Taliar 
ferro,  148  Ky.  150,  146  S.  W.  22. 

** Survivors"  as  written  in  the  will  (* 'should  any  of  my 
children  die  before  they  attain  lawful  age  or  without  issue  their 
part  to  be  divided  between  the  survivors''),  is  a  flexible  term, 
not  necessarily  meaning  the  testator's  surviving  children  only; 
but  when  molded  by  the  context  and  spirit  of  the  will,  may 
comprehend  all  his  surviving  descendants  who  were  intended  to 
be  beneficiaries.    Harris  v.  Berry,  7  Bush,  115. 

Tenants  in  common  may  vest  each  other  with  right  of  sur- 
vivorship by  deed  inter  paries,  but  can  not  convert  their  holding 
into  a  technical  joint  tenancy  so  as  to  divest  themselves  of  the 
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right  of  partition  as  tenants  in  common.  TruesdeU  v.  White, 
13  Bush,  616. 

Survivorship  does  not  attach  as  between  partners  in  trade, 
nor  as  to  land  purchased  by  one  partner  in  trade  with  the  funds 
of  the  partnership,  whereby  a  resulting  trust  arises.  Hart  v. 
Hwwkins,  3  Bibb,  506, 

At  common  law  there  is  no  survivorship  among  donees  of  a 
mere  naked  power,  not  coupled  with  an  interest  or  the  execu- 
tion of  a  trust;  but  where  donees  are  beneficially  interested  in 
the  subject  of  the  power,  the  rule  is  exactly  reversed,  and  then 
the  power  survives  to  the  remaining  donees  upon  the  death  of 
one  or  more  of  them.  Easy  Payment  Property  Co.  v.  Yonder- 
heide,  96  S.  W.  449,  29  R.  782. 

Under  Ky,  Stats.,  Sees.  2348  and  2349,  the  doctrine  of  sur- 
vivorship in  joint  tenancy  does  not  prevail  in  this  State,  unless 
it  is  manifest  from  the  deed  or  will  that  it  was  so  intended.  Wirth 
V.  Wirth,  100  S.  W.  298,  30  R.  960. 

Right  of  survivorship  in  estates  held  in  joint  tenancy  was 
abolished  by  Act  of  1796  (2  Sta.  Laws,  876),  which  provided 
for  partition,  etc.     Truesdell  v.  White,  13  Bush,  616. 

Tenants  in  common  may  vest  each  other  with  right  of  sur- 
vivorship by  deed  inter  partes,  but  can  not  convert  their  hold- 
ing into  a  technical  joint  tenancy  so  as  to  divest  themselves  of 
the  right  of  partition  as  tenants  in  common.  Truesdell  v.  White, 
13  Bush,  616.' 

A  conveyance  to  husband  and  wife  for  their  natural  lives, 
with  remainder  in  fee  to  their  children,  if  any  be  left  after 
their  death,  provides  for  a  right  by  survivorship,  so  as  to  make 
the  husband  and  wife  tenants  by  entireties,  within  the  exception 
to  Sec.  2143,  Ky  Stats.  City  of  Lou.  v.  Colehum,  56  S.  W.  681, 
22  R.  64. 

Under  Sec.  2143,  Ky.  Stats.,  providing  that  **if  real  estate 
be  conveyed  or  devised  to  husband  and  wife,  unless  a  right  of 
survivorship  is  expressly  provided  for,  there  shall  be  no  mutual 
right  to  the  entirety  by  survivorship  between  them,  but  they 
shall  take  as  tenants  in  common,  and  the  respective  moieties 
shall  be  subject  to  the  respective  rights  of  the  husband  or  wife 
as  herein  fixed,  with  all  other  incidents  to  such  tenancy,"  a  deed 
conveying  land  to  husband  and  wife,  *'and  upon  their  death" 
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to  others,  or  to  them  ** during  their  natural  lives/'  amounts  to 
an  express  provision  for  the  right  of  survivorship  within  the 
exception  of  the  statute,  unless  the  presumption  that  such  was 
the  intention  be  rebutted  by  the  terms  of  the  deed.  McAllister 
V.  Folden's  Assignee,  110  Ky.  736,  62  S.  W.  538,  23  R.  116. 

A  deed  from  a  husband  to  his  wife,  **  survivor  to  himself  of 
the  second  part,"  conveying  land  to  the  wife,  *'to  have  and  to 
hold  the  same,  with  the  appurtenances  thereto  to  the  second 
party,  her  heirs  and  assigns  forever,  with  covenants  of  general 
warranty,  and  survivor  to  himself,"  vests  the  fee-«imple  in  the 
survivor  of  the  parties  to  such  deed.  McKee  v.  Marshall,  9  R. 
461. 

The  word  survivor,  in  the  absence  of  an  explanation  by  the 
devisor  in  any  part  of  the  will,  must  be  interpreted  according 
to  its  literal  meaning,  and  points  to  those  who  outlive  the  first 
devisee.    Bayless  v.  Prescott,  79  Ky.  252,  2  R.  262. 

The  case  of  Bimey  v.  Richardson,  5  Dana,  424,  in  so  far  as 
it  contains  the  word  ** survivor"  as  used  in  a  will  is  in  con- 
flict with  Best  v.  Conn,  10  Bush,  36,  and  the  court  adheres  to 
Best  V.  Conn.    Bayless  v.  Prescott,  79  Ky.  252. 

The  word  ** survivor,"  when  used  in  a  will  concerning  a 
devise  to  a  class,  is  to  be  interpreted  according  to  its  strict  and 
literal  meaniqg,  if  unexplained  by  other  parts  of  the  will.  Lovis- 
ville  Driving  &  Fair  Asso,  v.  Louisville  Trust  Co.,  16  R.  689. 

The  word  "survivor"  is  a  flexible  term,  and  in  determining 
whether  as  used  in  a  will  it  is  to  be  interpreted  according  to 
its  strict  and  literal  meaning,  or  so  extended  as  to  include  the 
children  of  one  who,  if  living,  would  be  within  its  literal  mean- 
ing, the  intention  of  the  testator,  as  gathered  from  the  spirit 
and  context  of  the  will,  must  control.  Coleman-Bush  Investment 
Co.  V.  Figg,  95  Ky.  403,  15  R.  817. 

'*  Survivors,  as  written,  is  a  flexible  term,  not  necessarily 
meaning  the  testator's  surviving  children  only,  but  when  molded 
by  the  context  and  srpirit  of  the  will,  may,  consistently  with  the 
literal  import,  comprehend  all  his  surviving  descendants  who 
were  intended  to  be  beneficiaries."  Graves  v.  Spurr,  97  Ky. 
655,  31  S.  W.  483,  n  R.  411. 

Under  a  devise  by  a  testator  to  several  grandchildren,  with 
the  provision  that  if  any  of  them  should  die  without  issue  then 
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living,  hia  interest  should  go  to  the  **  survivor  or  survivors  of 
them,"  upon  the  happening  of  the  contingency  tiie  interest  of 
the  one  dying  will  go  to  the  survivors  to  the  exclusion  of  the 
children  of  the  one  who  may  he  dead,  it  being  further  provided 
that  if  all  should  die  without  issue  living  at  the  time,  the  prop- 
erty shall  go  to  the  testator's  surviving  children  **and  the  issue 
of  such  of  them  as  now  are  or  may  then  be  dead."    Id, 

When  the  word  survivor  is  used  in  connection  with  a  distri- 
bution of  the  subject  of  the  gift  to  be  made  at  some  period 
subsequent  to  testator's  death,  the  word  refers  to  the  period  of 
distribution;  the  most  obvious  meaning  of  the  term  when  thus 
used  is,  that  the  devisees  then-  surviving  are  the  persons  intended 
to  be  embraced  by  it.    Wren.  v.  Hynes,  2  Met.  130. 

Where  a  will  places  property  under  the  control  of  executors, 
with  power  to  them,  or  the  ** survivor,"  to  pay  the  income  to 
certain  persons  for  life,  and  then  to  their  children,  if  they  have 
any,  the  executors  are  to  be  regarded  as  trustees  within  the 
meaning  of  the  statute  providing  for  the  sale  of  property  hdLd 
in  trust  for  the  life  of  one  person,  remainder  to  persons  not  to 
be  ascertained  until  the  death  of  the  life  tenant.  Craiff  v.  WU- 
cox,  94  Ky.  484,  14  R.  908. 

Testator,  after  making  bequests  to  his  children  by  his  wife 
then  living,  bequeathed  to  his  two  grandchildren,  children  of 
his  only  child  by  a  former  wife,  $300  each,  providing  that  in 
the  case  of  the  death  of  *'the  two  grandchildren"  without  issue 
the  money  *'thus  willed  them."  should  be  equally  divided  among 
his  children.  Held,  that  the  two  grandchildren  took  as  a  class, 
and  on  the  death  of  one  his  share  went  to  the  survivor.  The 
children  of  testator  can  claim  only  in  the  event  of  the  death  of 
both  grandchildren  without  issue.    Nwnce  v.  Richards,  11  R.  952. 

SUSPENDING  JUDGMENTS.— ''The  practice  of  suspend- 
ing  judgments  of  courts  in  misdemeanor  cases,  is  a  failure  to 
enforce  the  law;  it  encourages  crime,  and  is  a  menace  to  good 
government."    Brabandt  v.  Com.,  157  Ky.  130,  162  S.  W.  786. 

SUSPENSION. — See,  also.  Expulsion;  Disobisdience^ 
Ky.  Stats.,  Sec.  4367,  requires  common  school  pupils  to  com- 
ply with  legal  regulations  for  their  government,  and  makes 
willful   disobedience   or   defiance  of  teachers*   authority,   etc.. 
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ground  for  suspension.  Sec.  4473  authorizes  school  trustees  to 
adopt  such  legal  regulations  as  they  may  deem  necessary.  The 
trustees  of  a  common  school  gave  the  principal  general  super- 
vision over  the  pupils  and  provided  for  annual  commencement 
exercises.  Plaintiff,  a  pupil,  was  familiar  with  the  rules  of  the 
school.  He  was  suspended  for  the  remainder  of  a  term,  three 
weeks,  for  refusing  to  take  a  part  in  a  dialogue  in  annual  com- 
mencement exercises,  as  directed  by  the  principal.  Held,  that 
though  he  could  ask  to  be  excused  from  taking  the  part  assigned 
and  to  give  his  reason  for  his  request,  if  the  principal  regarded 
his  reason  insuflScient  it  was  plaintiff's  duty  to  obey,  and  his 
refusal  to  do  so  constituted  disobedience,  and  his  continued  dis- 
obedience and  refusal  of  offers  permitting  his  return  on  taking 
another  part  constituted  insubordination,  and  was  good  cause 
for  the  suspension.  Cross  v.  Trustees,  129  Ky.  35,  IIQ  S.  W. 
346. 

The  action  of  the  trustees  of  a  common  school  in  approving 
the  suspension  of  a  pnpil  for  disobedience  is  conclusive  and  not 
subject  to  judicial  interference,  unless  they  acted  arbitrarily 
or  maliciously.    Id, 

The  certificate  provided  that,  should  the  member  ''be  sus- 
pended or  expelled  for  a  violation  of  his  pledge  of  total  absti- 
nence or  any  of  the  laws  of  the  order,"  all  rights  to  the  bene- 
ficiary fund  should  be  forfeited.  Held,  that  the  forfeiture  is 
not  self-executing.  It  can  only  be  enforced  by  the  action  of  the 
council  suspending  or  expelling  the  delinquent.  Therefore,  where 
a  member  was  not  suspended  or  expelled,  he  was  a  member  in 
good  standing,  although  his  intemperate  habits  may  not  have 
been  brought  to  the  notice  of  the  society.  Supreme  Council  of 
R.  T.  V.  Stmart,  11  R.  484. 

SUSPICION. — ^Where  a  carrier  has  reasonable  suspicion  that 
a  shipper  is  attempting  to  use  its  vehicle  to  violate  the  law,  it 
ought  to  require  enough  evidence  of  the  legality  of  the  ship- 
ment to  satisfy  a  reasonably  prudent  mind  that  the  suspicion 
is  not  well  founded,  though  in  the  absence  of  statutory  right  of 
inspection  a  carrier  is  not  bound  to  have  more  knowledge  than 
he  has  notice  of.  Adams  Express  Co.  v.  Com.,  129  Ky.  420,  112 
S.  W.  577,  18  L.  R.  A.  (N.S.)  1182. 
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The  law,  in  a  criminal  case,  requires  that  the  guilt  of  the 
defendant  should  be  established  by  the  evidence  to  the  exclusion 
of  a  reasonable  doubt  Where  the  evidence,  taken  as  a  whole, 
creates  only  a  suspicion  that  the  defendant  might  be  guilty, 
there  is  nothing  to  submit  to  the  jury.  Sprouse  v.  Com.,  122 
S.  W.  134. 

SUSTAIN.— Under  Sec.  2566,  Subsee.  3,  Ky.  Stats.,  which 
authorizes  the  contestees  of  an  election  under  the  local  option 
law  to  state  grounds  '4o  sustain"  the  election,  the  contestees 
can  not  state  grounds  to  avoid  the  election.  Locke  v.  Oameti, 
42  S.  W.  918,  19  R.  1069. 

SUSTAINED. — In  an  action  against  an  administrator  on  a 
claim  against  the  decedent,  a  motion  to  require  defendant  to 
verify  his  answer  was  made,  and  the  order  recited  that  it  was 
** sustained,"  but  no  rule  was  awarded  against  the  administrator 
requiring  him  to  verify  the  answer.  Held,  that  on  submission 
of  the  case  on  exceptions  to  the  report  of  the  commissioner  it 
was  error  to  strike  the  answer  from  the  record  for  failure  by 
the  administrator  to  verify  it.  Baxter  v.  Enox,  31  S.  W.  284, 
17  R.  489. 

SUSTAINING  AND  CARRYING  ON.^Gorporations  have 
such  powers  as  are  expressly  given  them  by  their  charters,  or 
such  as  by  fair  implication  are  necessary  to  the  execution  of 
their  object.  A  literary  society  which  by  its  charter  has  power 
to  contract,  and  buy  and  sell  real  and  personal  property,  for  the 
purpose  of  * 'sustaining  and  carrying  on  said  institution  of 
learning,  and  not  otherwise,"  and  which  under  this  power  owns 
and  operates  a  large  farm,  has  the  authority  to  make  a  sub- 
scription to  aid  in  building  a  railroad,  which  was  beneficial  to 
the  institution  in  various  ways  and  added  to  the  value  of  its 
property.  L.  (fe  N.  R.  Co.  v.  Literary  Society  of  St.  Rose,  91 
Ky.  395,  13  R.  5.    See  11  R.  861. 

SWEATING. — ^*'That  what  is  commonly  known  as  'sweat- 
ing' is  hereby  defined  to  be  the  questioning  of  a  person  in 
custody  charged  with  crime  in  an  attempt  to  obtain  information 
from  him  concerning  his  connection  with  crime  or  knowledge 
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thereof,  after  he  has  been  arrested  and  in  custody,  as  stated,  by 
plying  him  with  questions  or  by  threats  or  other  wrongful 
means,  extorting  from  him  information  to  be  used  against  him 
as  testimony  upon  his  trial  for  such  alleged  crime/'  Acts  1912, 
Chap.  135;  Ky.  Stats.  (1915),  See.  16496. 

The  ** sweating"  prohibited  by  the  act  may  be  done  by  the 
mere  questioning  of  the  person  under  arrest,  charged  with  or 
suspected  of  crime,  if  such  questioning  be  done  for  the  purpose, 
and  has  the  effect,  of  extorting  from  him  (i.  e.,  inducing  an 
involuntary  or  unwilling  giving  of)  information  to  be  used 
against  him  on  his  trial  for  such  alleged  crime,  and  if  so  pro* 
cured  it  is  inadmissible  as  evidence.  The  object  of  the  act  is  to 
prevent  the  modem  methods  obtaining  among  detectives  and 
arresting  oflScers,  which,  though  less  harsh,  are  equally  as  effec- 
tive as  threats  and  intimidation  for  inducing  confessions,  con- 
demned by  the  common  law.  Com,  v.  McClcmahan,  153  Ky.  412, 
155  S.  W.  1131. 

The  Act  of  1912  denouncing  the  ''sweating"  of  witnesses  and 
excluding  confessions  so  obtained,  has  no  application  to  a  volun- 
tary confession  not  made  under  threats  or  by  other  wrongful 
means,  a  voluntary  confession  is  competent  evidence.  Deatan 
V.  Com.,  157  Ky.  308,  163  S.  W.  204. 

It  was  not  the  purpose  of  the  Anti-Sweating  Act  of  1912  to 
make  incompetent  voluntary  statements  of  persons  in  custody; 
and  where  there  is  nothing  to  indicate  that  at  the  time  the 
statements  were  made  there  was  coercion  or  dictation  upon  th© 
part  of  the  officers  the  voluntary  statements  are  competent. 
Dorsey  v.  Com.,  158  Ky.  447,  165  S.  W.  405. 

The  Sweating  Act  is  not  unconstitutional.  It  merely  pro- 
vides a  rule  of  evidence  and  procedure  by  which  the  courts 
are  to  be  governed,  and  prescribes  punishment  for  those  who 
employ  the  methods  therein  condemned.  It  is  neither  unrea- 
sonable nor  oppressive  but  was  designed  to  protect  the  indi- 
vidual citizen  in  a  right  guaranteed  by  Sec.  11,  Bill  of  Rights, 
Constitution,  which  declares,  **He  can  not  be  compelled  to  give 
evidence  against  himself."  Com.  v.  McClanahan,  153  Ky.  412, 
155  S.  W.  1131. 
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It  was  not  the  purpose  of  the  Anti-Sweating  Act  of  1912  to 
make  incompetent,  as  against  one  charged  with  crime,  his  volun- 
tary statements.  Wellington  v.  Com.,  158  Ky.  161,  164  S.  W. 
333;  Dorsey  v.  Com.,  158  Ky.  447,  165  S.  W.  405. 

The  provision  of  the  Anti-Sweating  Act  that  no  confession 
obtained  by  means  of  sweating  shall  be  admitted  as  evidence 
in  the  courts  of  this  State  does  not  apply  to  statements  made 
by  a  defendant  while  in  custody  wherein  he  expressly  denies 
his  guilt  and  undertakes  to  explain  the  charge  against  him. 
Farley  v.  Com.,  165  Ky.  600.    See,  also,  Confessions. 

SWORN.— It  is  provided  in  Civil  Code,  Sec.  732,  that  in  the 
construction  of  the  Code  the  word  ''oath"  includes  affirmation, 
in  any  case  in  which  it  may  be  substituted  for  an  oath,  and 
in  like  cases  the  word  ** sworn"  includes  affirmed. 

It  is  provided  in  Civil  Code,  Sec.  732,  that  in  the  construc- 
tion of  the  Code  the  word  ** verification"  includes  oath  and 
affirmation,  and  the  word  ''verified"  includes  sworn  and  af- 
firmed. 

It  is  provided  in  Ky.  Stats.,  Sees.  446,  451,  that  in  the  con- 
struction of  statutes,  "the  word  'oath'  shall  be  construed  to 
include  affirmation  in  all  cases  in  which  an  affirmation  may  be 
substituted  for  an  oath;  and  in  the  like  cases,  the  word  'sworn' 
shall  be  construed  to  include  the  word  'affirm'." 

SWORN  TO. — A  certificate  appended  to  a  statement  reciting 
that  the  Indiana  Quarries  Company  by  its  second  vice-president 
"acknowledged  the  execution  of  the  foregoing  notice  of  lien," 
was  not  sufficient  to  show  that  the  statement  was  sworn  to  as 
required  by  law.  The  term  "sworn  to"  implies  that  the  sub- 
scriber shall  have  declared  upon  oath  the  truth  of  the  statement 
to  which  his  name  is  subscribed.  Indiana  Quarries  Co.  v.  Simms, 
158  Ky.  415,  165  S.  W.  422. 

SYMBOLIC  DELIVERY.— See  Dbuvbby. 

SYMPATHY. — "Crime  must  be  punished  and  courts  mnst 
not  out  of  sympathy  permit  those  guilty  of  the  awful  sin  of 
taking  human  life  to  escape  the  punishment  which  the  laws 
of  the  land  provide."  Robinson  v..  Com.,  149  Ky.  291,  148  S. 
W.  45. 
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SYMPTOMS. — Physkians  may  describe  the  symptoms  of  a 
complaint  in  issue,  as  given  by  accepted  medical  authorities. 
C.  &  O.  By.  Co.  V.  Wiley,  134  Ky.  461,  121  S.  W.  402. 


TABLES. — The  term  ''tables''  is  an  apt  designation  of 
gaming  itself,  and  when  used  with  reference  to  gaming  does 
not  necessarily  mean  a  round  or  square  table  on  which  cards 
are  generally  played.  Any  kind  of  a  machine  or  contrivance 
at  which  a  game  of  chance  or  betting  can  be  engaged  in  is  a 
"table "in  the  parlance  of  those  who  use  them  most  often.  Smith 
V.  Com.,  11  Ky.  Opin.  223.    See  Gaming. 

TABULATED  STATEMENT.— In  a  suit  by  a  railway  cotv- 
pany  to  recover  excessive  tolls  charged  by  defendant  bridge 
company,  the  railway  company  had  no  means  of  knowing  the 
amount  of  freight  that  had  passed  over  the  bridge,  except  by 
the  way-bills  and  transfer  slips  which  it  had  preserved,  and 
these  were  very  numerous.  Held,  that  a  tabulated  statement 
of  the  facts  shown  by  the  bills  and  slips  was  admissible  in 
evidence  on  being  sworn  to  as  correct  by  the  officer  of  the  rail- 
way company  under  whose  supervision  the  statement  was  pre- 
pared, and  after  an  offer  to  allow  the  opposing  party  to  examine 
the  original  papers.  LouisvUle  Bridge  Co.  v.  L.  &  N.  B.  Co., 
116  Ky.  258,  75  S.  W.  285,  25  R.  405. 

The  way-bills  and  transfer  slips  were  not  objectionable  as 
secondary  evidence.    Id. 

TABULUM  IN  NAUFRAGIO.— A  plank  in  a  wreck.  Used 
to  denote  the  condition  of  a  third  mortgagee.  This  phrase  is 
applied  in  Eubank  v.  Poston,  5  T.  B.  Monroe,  313;  Stewart  & 
Co.  V.  Chamberlin,  6  Dana,  36. 

TACKING.— Siee  Adverse  Possession. 

TAILOR. — ^A  smith  or  tailor  may  retain  the  materials  to 
which  he  applies  his  labor  and  skill  until  payment  of  his 
charges;  but  when  possession  is  once  delivered  the  lien  ceases. 
Case  V.  Wooley,  6  Dana,  25. 
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TAKE. — In  the  statute  against  taking  or  conveying  pretenced 
titles,  the  word  *'take"  held  as  broad  as  ** convey."  May's 
Heirs  v.  Slaughter,  3  A.  K.  Mar.  509. 

TAKE  CARE  TO  PROTECT  HIM.— The  directors  author- 
ized  the  issual  of  stock  to  the  cashier,  who  was  indebted  to  the 
bank  for  overdrafts,  in  consideration  of  his  note,  the  resolution 
reciting  that  the  purpose  was  to  enable  the  cashier  to  borrow 
money  on  the  stock  as  collateral  for  the  use  of  the  bank,  and 
that  the  bank  would  'Hake  care  to  protect  him  in  the  transac- 
tion." The  cashier  borrowed  the  money  from  E,  and  pledged 
the  stock  as  collateral,  and  the  money  was  deposited  in  bank  to 
the  cashier's  credit.  In  an  action  by  the  stockholders  of  the 
bank  to  settle  its  affairs,  E.  sought  to  make  the  bank  liable, 
or  the  creditors  liable  on  the  ground  of  fraud.  Held,  whether 
the  stock  was  sold  to  enable  the  cashier  to  raise  money  to  pay 
his  debt  to  the  bank,  or  for  the  purposes  of  the  bank,  the  bank 
received  the  benefit,  and  E.  has  the  right  as  a  creditor  of  the 
bank  to  priority  over  the  stockholders.  Jones  v.  Johnson,  86 
Ky.  530,  9  R.  789. 

TAKE  IMPROPER  PRIVILEGES.— Where  the  patrons  of  a 
district  school  think,  though  erroneously,  that  the  school  is  not 
properly  conducted,  they  have  the  right  to  complain  to  the 
trustees;  therefore  the  teacher  can  not  maintain  an  action  for 
libel  on  account  of  a  writing  addressed  by  them  to  the  trustees 
complaining  that  she  allowed  the  school  boys  *'to  take  improper 
privileges"  with  her,  unless  she  shows  actual  malice.  If  the 
publication  was  made  by  defendants  in  good  faith,  with  no  inten- 
tion of  injuring  the  plaintiff,  she  can  not  recover,  and  the  jury 
should  have  been  so  instructed.    McHone  v.  Carrico,  16  R.  155. 

TAKE  OR  DETAIN See  title  Detaining  Wobian,  in  this 

book. 

TAKE-OUT. — The  proprietor  of  a  gaming-house  who 
receives  a  certain  per  cent,  of  the  winnings  of  each  game,  called 
**the  take-out,"  is  interested  in  the  winnings  to  that  extent, 
and  is  therefore  a  ** winner'*  within  the  meaning  of  Sec.  2, 
Art.  1,  Chap.  47,  Gen.  Stats.,  which  gives  a  right  of  action  to 
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the  loser  to  recover  from  the  ** winner"  what  he  may  hav 
Triplett  v.  SeeVbach,  91  Ky.  30,  12  R.  661,  11  R.  278. 

A  member  of  a  club  interested  in  the  '*  take-out"  frc 
bets  made  in  a  poker  game  played  in  the  clubrooms,  1 
extent  that  such  take-out  is  used  in  paying  the  expenses  < 
dub  and  purchasing  drinks  and  meals  for  the  members 
participant  in  the  game,  though  not  an  actual  player,  so 
prevent  his  recovery  for  money  paid  out  at  the  request 
other  member  in  settlement  of  his  losses  at  the  game. 
V.  Wilson's  Admr.,  100  Ky.  367,  38  S.  W.  495,  18  R.  8 
L.  R.  A.  197. 

TAKEN. — ''In  the  recent  case  of  WaiMns  v.  Northern 
Co,  (Ky.),  116  S.  W.  1192,  construing  the  statute,  we 
'The  statute  not  only  provides  for  the  taking  of  a  bond, 
requires  that  it  shall  be  recorded  with  the  order  of  sal 
that  it  shall  be  approved  by  the  court.  The  bond  is  not  *t 
within  the  meaning  of  the  statute,  unless  it  is  taken  by  an 
of  court,  for  the  court  can  only  speak  by  its  orders.  If 
is  no  order  of  court  taking  the  bond  and  approving  : 
bond  has  not  been  taken  or  approved  by  the  court."  L 
V.  SaffeU,  134  Ky.  184,  119  S.  W.  804. 

TAKEN  BACK. — ^Under  a  contract  for  commissions 
sales  made  by  an  agent  of  machinery  which  provided  tl 
commission  was  to  be  paid  on  machinery  "taken  back, 
chinery  that  had  not  been  paid  for  and  upon  which  a  lie 
to  be  enforced  for  the  purchase  price  was  "taken  back" 
the  meaning  of  the  contract,  and  upon  this  the  agent, 
the  contract,  was  not  entitled  to  commission.  Reeves  v.  W. 
89  S.  W.  266,  28  R.  401. 

TAKING. — "What  is  meant  by  a  taking  may  be  unde 
from  the  expositions  of  Magna  Charta,  in  England.  Th( 
ileges  secured  by  the  twenty-ninth  chapter  of  Magna  Cha 
gin  thtis:  *NvXlus  Uber  homo  capiatur,  vel  imprisonetui 
'No  freeman  shall  be  taken  or  imprisoned,'  etc.  In  th< 
mentary  upon  this  chapter,  second  institute,  46,  Lord  Cok 
'attached  and  arrested,   are  comprehended  herein.'     N< 


Digitized  by  VjOOQIC 


TAKING  AND  CAR,    3336      TAKING  OF  BAIL 

shall  be  taken,  that  is,  restrained  of  liberty.  These  definitions 
and  commentaries  upon  the  words  'taken/  ^capiaiur,*  (or 
ca/pias)  and  'arrest,'  explain  their  legal  signification.  They  do 
not  comprehend  the  service  of  a  process,  by  which  no  imprison- 
ment, no  restraint  of  liberty,  no  bail  is  required,  but  only  a 
notice,  or  copy  of  the  process."  LeOrand  v.  BecUnger,  4  T.  B. 
Monroe,  540. 

The  discounting  by  a  national  bank  of  a  note  at  a  usurious 
rate  of  interest  is  merely  "charging"  or  ''reserving"  of  usury, 
and  not  the  "taking"  or  "receiving"  of  usury,  and  the  debtor's 
right  of  action  under  Sec.  5198,  U.  S.  Rev.  Stats.,  to  recover 
twice  the  amount  of  usurious  interest  paid  does  not  accrue  when 
the  note  is  discounted.  Citizens  Nat.  Bank  v.  Forman*s  Assignee, 
111  Ky.  206,  63  S.  W.  454,  23  R.  613. 

For  discussion  as  to  meaning  of  "taking,"  see  dissenting 
opinion  in  L.  cfe  N,  R.  Co.  v.  Central  Stock  Yards  Co.,  133  Ky. 
200. 

TAKING  AND  CARRYING  AWAY.— "If  the  defendant  got 
possession  of  the  money  on  Sharp's  person,  and  with  the  feloni- 
ous intention  of  converting  it  to  his  own  use,  and  of  depriving 
the  said  Sharp  of  the  use  thereof  and  against  the  will  and  without 
the  consent  of  said  Sharp,  removed  it  from  the  pocket  of  said 
Sharp,  or  from  its  resting  place  in  the  pocket  of  said  Sharp, 
this  was  a  taking  and  carrying  away  within  the  meaning  of 
the  law,  and  was  srufficient  to  constitute  the  offense  of  larceny." 
This  instruction  was  approved  in  Adams  v.  Com.,  153  Ky.  91, 
154  S.  W.  381,  in  which  case  there  was  evidence  that  defendant 
ran  his  hand  into  the  pocket  of  the  prosecuting  witness  and 
caught  hold  of  a  roll  of  bills,  amounting  to  over  $20,  though 
defendant's  hand  was  seized  before  the  money  was  entirely 
removed  from  the  pocket.    See,  also,  Asportation. 

TAKING  OF  BAIL^"The  taking  of  bail  consists  in  the 
acceptance  by  a  competent  court,  magistrate  or  officer,  of  the 
undertaking  of  sufficient  bail  for  the  appearance  of  the  defend- 
ant according  to  the  terms  of  the  undertaking,  or  that  the  bail 
will  pay  to  the  Commonwealth  the  specified  sum."  Crim.  Code, 
Sec.  73. 
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TAKING  ON. — In  an  action  for  damages  for  personal 
injuries,  statements  of  plaintiff's  mother  to  the  effect  that  when 
plaintiff  reached  her  house  after  he  was  injured  she  regarded 
his  condition  as  serious  because  he  was  complaining,  groaning 
and  '' taking  on,"  even  though  inadmissible,  is  not  of  sufBcient 
importance  to  justify  a  reversal.  L,  &  N.  B.  Co,  v.  Miller,  154 
Ky.  236,  157  S.  W.  8. 

TAKING  PROPERTY.— Under  Bee.  242  of  the  Constitution, 
providing  that  corporations,  before  taking  property  for  public 
use,  shall  make  just  compensation  for  the  property  taken,  injured 
or  destroyed,  a  railroad  company  is  liable  to  an  adjacent  land 
owner  for  damage  to  his  land  by  removing  the  lateral  support 
afforded  by  its  right  of  way,  whether  it  is  negligent  or  not. 
C.  dk  O.  By.  Co.  V.  May,  157  Ky.  708,  163  S.  W.  1112. 

The  closing  of  a  public  street,  alley,  or  highway  is  a  taking 
of  property  within  Ky.  Constitution,  Sec.  13,  which  provides 
that  no  man's  property  shall  be  taken  or  applied  to  public  use 
without  the  consent  of  his  representatives  and  without  just 
<;ompensation  being  made,  and  Sec.  242,  declaring  that  corpora- 
tions and  individuals  invested  with  the  privilege  of  taking  pri- 
vate property  for  public  use  shall  make  just  compensation. 
Henderson  v.  City  of  Lexington,  132  Ky.  390,  111  S.  W.  318, 
33  R.  703,  22  L.  R.  A.  (N.S.)  20. 

The  county  board  may  close  the  store  of  a  person  who  brings 
a  child  with  smallpox  into  the  store.  AUison  v.  Cash,  143  Ky. 
679,  137  S.  W.  245. 

Such  closing  is  not  a  taking  of  property  for  a  public  use.    Id. 

The  dumping  of  city  garbage  near  a  person's  property  con- 
stitutes a  nuisance  and  amounts  to  a  taking  of  his  property, 
that  is,  decreases  its  value  by  injuring  the  use  thereof,  without 
first  making  just  compensation  to  her  as  provided  by  the  Con- 
stitution. No  individual  can  do  this  for  his  own  benefit,  and  a 
city  diould  not  be  permitted  to  take  for  their  benefit  property 
under  like  circumstances,  without  first  making  just  compensa- 
tion to  the  owner  thereof.  City  of  Oeorgetovm  v.  Anvm0lmi(my 
143  Ky.  209,  136  S.  W.  202. 

The  imposition  of  a  tax  upon  property  is  not  taking  the 
property.     The  assessment  on  it  and  its  subsequent  distraint 
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for  taxes  in  arrears  is  not  a  taking  of  property  without  due 
process  of  law  if  the  owner  or  person  charged  with  the  pay- 
ment of  the  taxes  has  had  notice  of  the  assessment  and  the 
amount  due.  Thompson  v.  Com.,  123  Ky.  302,  94  S.  W.  654, 
29  R.  705. 

The  injury  of  an  easement  of  a  property  owner  in  the  street 
fronting  his  property  by  a  railroad  company  is  the  taking  of 
private  property  for  public  purposes,  for  which  compensation 
must  be  made  under  Ey.  Constitution,  Sec.  242,  providing  that 
an  injury  to  property  by  a  corporation  in  the  exercise  of  the 
right  of  eminent  domain  is  the  taking  of  such  property,  for 
which  compensation  must  be  made  to  the  owner.  Stein  v.  C.  dk 
0.  By.  Co.,  132  Ky.  322,  116  S.  W.  733. 

TAKING,  INJURING  OR  DESTROYING.— The  owner  of 
land  is  liable  to  an  adjoining  owner  for  slides  caused  by  removal 
of  lateral  support  of  land.  This  is  a  taking,  injuring  or  de- 
stroying, within  the  meaning  of  the  Constitution.  L.  &  N,  R. 
Co.  V.  CvJh&rtson,  158  Ky.  561,  165  S.  W.  681. 

Where  a  railroad  acquired  by  condemnation  or  purchase  a 
right  of  way,  it  may  use  it  in  any  way  it  pleases  not  incompatible 
with  the  duty  it  owes  to  adjacent  proprietors,  and  its  obligatbn. 
under  the  Constitution  not  to  take,  injure  or  destroy  property 
outside  the  limits  of  its  right  of  way.  C.  &  0.  By.  Co.  v.  May, 
157  Ky.  708,  163  S.  W.  1112. 

TAKING  UP  THE  SLACK.— Whether  the  engineer  of  a  long 
freight  train  is  guilty  of  gross  negligence  in  suddenly  taking 
up  the  slack  of  his  train  without  warning  to  the  employes 
thereon,  after  the  speed  of  the  train  has  been  reduced  in  ap- 
proaching a  station,  and  the  agent  had  signaled  for  the  train 
to  proceed,  so  as  to  cause  a  brakeman  standing  on  top  of  a  box 
car  to  be  thrown  off  and  injured,  is  a  question  for  the  jury. 
L.  &  N.  B.  Co.  V.  Gordon,  72  S.  W.  311,  24  R.  1819. 

TANK. — The  words  **in  bulk  or  tank**  are  used  to  express 
the  same  thing,  **tank"  being  another  word  to  indicate  the 
size  of  the  mass,  the  storing  of  which  should  be  the  subject  of 
license  tax.  Stdndard  Oil  Co.  v.  Com.,  119  Ky.  84,  82  S.  W. 
1020.  26  R.  985. 
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The  word  '*tank,"  used  in  the  statute  before  us,  unques- 
tionably had  reference  to  the  class  of  large  tanks  which  have 
just  been  described.  A  tank  of  any  kind  is  ''an  artificial  recep- 
tacle for  liquids;  a  large  basin  or  cistern.*'  (Webster.)  Stand- 
ard on  Co.  V.  Com.,  119  Ky.  84,  82  S.  W.  1020,  26  R.  985. 

TANNING. — ''Art  and  mystery  of  tanning  business.*'  This 
phrase  in  an  indenture  of  apprenticeship  will  include  the  art 
of  currying  or  not,  according  to  the  general  sense  in  the  place 
where  it  is  used.  In  this  State  "the  tanning  business"  is  gen- 
erally understood  as  the  entire  process  of  making  leather.  Bar- 
ger  v.  Caldwell,  2  Dana,  131. 

TARIFF  SHEET.— The  tariff  sheet  posted  at  a  railroad 
station  as  required  by  law  is  not  a  private  paper,  and  its  pro- 
duction by  an  agent  of  the  company  may  therefore  be  compelled 
upon  the  trial  of  a  criminal  prosecution  against  the  company. 
L.  &  N.  R.  Co.  V.  Com.,  51  S.  W.  167,  21  R.  239. 

TASTED  OR  SMELT  LIKE  WHISKY.— Under  an  indict, 
ment  for  selling  spirituous  liquors  without  license,  evidence 
that  defendant  sold  a  liquid  of  red  coffee-color,  labeled  "Dr. 
Anderson's  Bitters,''  which  the  buyer  thought  "tasted  or  smelt 
like  whisky,"  though  he  did  not  think  there  were  any  spirituous 
liquors  in  it,  is  sufficient  to  sustain  a  conviction.  Rush  v.  Com., 
47  S.  W.  585,  20  R.  673. 

TAVERN. — Privilege  to  sell  spirituous  liquors  is  not 
embraced  in  a  license  to  keep  a  tavern,  coffee-house,  etc.,  unless 
the  privilege  is  specified.  Gen.  Stats.,  Chap.  106,  Art.  4,  Sec. 
1 ;  Com.  V.  Wood,  4  R.  262. 

The  right  to  keep  a  tavern  is  a  personal  privilege,  and  not 
transferable,  but  a  tavern-keeper  may  sell  by  his  servant  or 
bar-keeper  as  a  part  of  his  business.  Com.  v.  Bram4im/)n,  8  B. 
M.  374.  The  license  will  not  pass  with  a  lease  of  the  house  in 
which  the  tavern  is  kept.  Com.  v.  Bryan,  9  Dana,  310.  See 
Com.  V.  Eamp,  14  B.  :Mon.  385. 

TAVERN-KEEPER. — The  words  tavern-keeper  or  inn-keeper 
in  Kentucky  have  a  technical  meaning  and  special  application, 
and  the  peculiar  privilege  of  retaining  the  goods  of  the  guests 
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until  their  charges  for  lodging,  etc.,  are  paid  is  confined  to 
them.     Southwood  v.  Myers,  3  Bush,  682. 

A  person  may  be  a  bona  fide  tavem-keepeer,  though  the  re- 
ceipts from  his  bar  are  larger  than  those  from  his  tavern  proper. 
Schneider  v.  Com.,  Ill  S.  W.  303,  33  R.  770. 

To  enforce  an  alleged  lien  on  baggage,  etc.,  of  a  guest  for 
charges  for  lodging,  etc.,  the  plaintiff  must  allege  in  his  peti- 
tion that  he  is  a  tavern-keeper;  the  allegation  that  he  *'is  a 
landlord,  proprietor  of  the  Myers  House,"  is  insuflScient.  South- 
ivood  V.  Myers,  3  Bush,  682. 

To  charge  a  person  named  in  an  indictment  with  ''being  a 
tavern-keeper''  is  not  charging  that  such  person  was  a  licensed 
tavern-keeper.  When  it  is  sought  in  an  indictment  to  hold  a 
person  liable  for  a  penalty  prescribed  alone  against  such  as  are 
licensed,  the  facts  which  render  him  liable,  and  not  the  pleader's 
conclusion  from  those  facts,  must  be  stated.  Com.  v.  C coney ; 
Com,  V.  Brooks,  9  Ky.  Opin.  1. 

The  question  of  necessity  does  not  depend  upon  whether  or 
not  accommodations  can  be  secured  at  another  place ;  it  depends 
upon  whether  or  not  there  are  persons  who  in  going  to  the  place 
naturally  desire  or  seek  accommodation  at  the  tavern.  Schneider 
V.  Com.,  Ill  S.  W.  303,  33  R.  770. 

Where  a  tavern  has  existed  at  one  place  for  about  thirty 
years,  and  the  proof  shows  that  the  receipts  from  it,  exclusive 
of  the  bar,  amount  to  from  sixteen  to  twenty  dollars  per  week, 
and  a  number  of  reputable  citizens  testify  that,  in  their  opin- 
ion, there  is  a  necessity  for  a  tavern  at  the  place  in  question, 
the  court  will  not  say  that  no  such  necessity  exists,  even  though 
an  equal  number  of  citizens  testify  that,  in  their  opinion,  there 
is  really  no  need  for  such  tavern.    Id. 

A  licensed  tavern-keeper  may  have  his  bar-room  and  retail 
spirituous  liquors  by  himself  or  partner  in  an  apartment  not 
connected  by  any  door-way  with  his  main  building  but  separate 
from  it,  provided  this  separate  room  constitutes  in  good  faith 
a  part  of  the  tavern  and  a  license  is  not  used  as  a  fraudulent 
shield  for  a  ** grocery."     Grays  v.  Com.y  9  Dana,  300. 

Inn  and  tavern  the  same  and  may  exist  without  license ;  none 
but  licensed  houses  may  retail  spirits.     Com,  v.  Shortridge,  3 
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J.  J.  M.  638.  But  imder  the  statute  any  person  who  shall  obtain 
a  license  therefor  shall  be  deemed  a  tavern-keeper;  none  are 
taverns  but  licensed  houses. 

Any  person  who  shall  obtain  a  license  therefor  shall  be  deemed 
a  tavern-keeper.  Under  the  Revised  Statutes  none  are  taverns, 
but  licensed  houses ;  none  but  licensed  houses  may  retail  spirits. 
Brasu>ell  v.  Com,,  5  Bush,  545. 

A  statute  requiring  the  taking  of  bonds  from  tavern  keepers, 
conditioned  upon  the  faithful  observance  by  them  of  the  law 
respecting  the  conduct  of  their  business,  does  not  apply  to  mer- 
chant dealers  in  liquors.  Com.  v.  Ledford,  129  Ky.  190,  110 
S.  W.  889. 

TAX— TAXATK)N.— Nature  of  the  Power.  '*  There  is  no 
rule  of  fiscal  law  bett€fr  settled  than  that  it  is  within  the  power 
of  the  State  to  tax  all  property  of  which  it  has  jurisdiction, 
whether  the  owner  resides  in  the  State  or  is  a  non-resident ;  that 
whether  such  property  is  taxed  or  not  is  a  question  of  legislative 
intent,  and,  when  the  intent  to  tax  is  clear,  the  power  to  do  so 
is  unquestionable.''  City  of  HenderslOn  v.  Barret's  Exr,,  152 
Ky.  648,  153  S.  W.  992. 

Subject  to  constitutional  limitation,  everything  to  which  the 
legislative  power  extends  may  be  taxed,  whether  person  or  prop- 
erty, t^mgible  or  intangible,  franchise,  privilege,  occupation,  or 
right.  Wolfe  County  v.  Beckett,  127  Ky.  252,  105  S.  W.  447, 
32  R.  167,  17  L.  R.  A.  (N.S.)  688. 

It  is  within  legislative  discretion  either  to  tax  the  constituent 
elements  of  the  property,  as  by  taxing  separately  the  corporate 
capital  and  corporate  shares  or  the  separate  estate  of  the  life 
tenant,  renwrinderman,  etc.,  or  to  tax  at  its  full  value  the  thing 
which  represents  these  various  elements  of  property.  Com,  v. 
Walsh's  Trustee,  133  Ky.  103,  117  S.  W.  398. 

A  tax  is  against  the  property  itself,  and  the  assessment  of 
property  in  the  name  of  a  third  person  does  not  make  him  liable 
for  taxes  due  by  the  owner  of  the  property.  White  v.  McIrUosh, 
145  Ky.  59,  139  S.  W.  1057. 

The  pow^r  to  tax  is  incident  to  the  legislative  power,  so  that  it 
is  necessary,  not  that  the  CJonstitution  have  a  provision  authoriz- 
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ing  the  imposition  of  an  inheritance  tax,  but  that  it  does  not 
prohibit  it.  Booth's  Exr.  v.  Cam.,  130  Ky.  88,  113  S.  W.  61, 
33  L.  R.  A.  (N.S.)  592. 

The  power  to  impose  taxes  is  legislative  and  can  not  be  con- 
ferred under  our  Constitution  upon  a  strictly  judicial  tribunal 
or  officer.    Pennington  v.  Wocifalk,  79  Ky.  13,  3  R.  42. 

The  power  to  tax  is  a  high  governmental  power,  and  where  the 
Legislature  granfts  it  to  another  tribunal,  it  can  only  be  exercised 
in  strict  conformity  to  the  terms  in  which  the  power  is  granted, 
and  a  material  departure  will  be  fatal  to  the  attempt  to  exercise 
it.  Judge,  CampbeU  Co.  v.  Taylor,  8  Bush,  208 ;  B.,  G.  &  M.  R, 
B.  V.  Warren  Co,  Ct,,  10  Bush,  724. 

Imposing  a  tax  is  not  contracting  with  a  tax-payer.  Bradley 
V.  McAtee,  7  Bush,  672. 

The  power  to  sell  property  for  taxes  is  altogether  statutory 
and  must  be  strictly  pursued.  Smith  v.  Ryan,  88  Ky.  636,  11  R. 
128. 

'*In  this  State  we  have  no  constitutional  provision  as  to  tax- 
ation ea  nomine;  but  it  is  a  settled  constitutional  rule,  declared 
by  oft-repeated  decision  of  this  court,  that  every  tax  must  be 
certain,  universal,  and,  so  far  as  practicable,  equal  and  uni- 
form. Burdens  can  not  constitutionally  be  imposed  upon  par- 
ticular individuals,  while  others  of  the  same  class  or  locality, 
who  have  rendered  no  public  service,  are  exempt.*'  SimraU  v. 
City  of  Covington,  90  Ky.  444, 14  S.  W.  369, 12  R.  404,  9  L.  R.  A. 
556,  29  Am.  St.  Rep.  398.  Quoted  in  Hagar  v.  Walker,  128  Ky. 
1,  107  S.  W.  254,  32  R.  748,  15  L.  R.  A.  (N.S.)  195. 

**  Whenever  the  taxing  power  seeks  to  impose  a  tax  upon  such 
property  it  must  be  able  to  point  to  legislative  or  constitutional 
authority."  City  of  Mt.  Sterling  v.  Montgomery  County,  152 
Ky.  637,  J53  S.  W.  952. 

The  Kentucky  statute  which  provides  that  all  real  and  per- 
sonal estate  within  this  State,  and  all  personal  estate  of  persons 
residing  in  this  State,  shall  be  taxable  under  the  laws  of  this 
State,  does  not  apply  to  the  property  of  non-residents  when  in 
this  State  only  temporarily ;  in  such  a  case  the  situs  for  the 
purpose  of  taxation  is  at  the  domicile  of  the  owner.  Com.  v. 
Prudential  Life  Ins.  Co.,  149  Ky.  380,  149  S.  W.  836. 
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The  power  of  the  Legislature  to  delegate  to  local  corporations, 
cities,  towns,  etc.,  the  power  of  taxation  for  local  purposes  is 
well  established  by  legislation  and  judicial  decisions.  Chearuy 
V.  Hooser,  9  B.  M.  343;  Talbot  v.  Dent,  9  B.  M.  530;  Slack  v. 
M.  &  L.  «.  B.,  13  B.  M.  26. 

When  taxation  is  imposed  for  a  constitutional  object  the 
courts  can  not  adjudicate  either  upon  the  justice  or  policy  of 
such  imposition.  Courts  cannot  legislate.  Slaughter  v.  City 
of  Louisville,  8  Ky.  Opin.  24. 

The  whole  matter  of  collecting  the  public  revenue  rests  in 
the  sound  discretion  of  the  Legislature,  and  in  the  absence  of  a 
constitutional  provision  on  the  subject,  the  question  is  purely 
legislative  and  not  judicial.  The  Legislature  may  declare  the 
public  policy  of  the  State  in  the  absence  of  a  constitutional  pro- 
vision to  the  contrary.  Com.  v.  Hazel,  155  Ky.  30,  159  S.  W. 
673. 

State  governments  are  exclusively  sovereign  within  their 
limits  except  as  to  all  power  not  granted  to  the  United  States 
government.  The  taxing  power  is  concurrent,  and  in  its  exer- 
cise the  states  are  sovereign.  As  to  duties  and  imposts,  the 
right  is  granted  to  the  general  government.  Com  v.  Morrison, 
2  Mar.  89. 

Within  Ky.  Constitution,  sec.  174,  requiring  the  property  of 
corporations  and  natural  persons  to  be  similarly  taxed,  and 
allowing  such  further  license,  income,  and  franchise  taxes  as 
the  Legislature  may  deem  proper,  the  tax  on  the  franchise  of  a 
gas  company  was  a  ''property  tax"  on  the  intangible  property, 
and  not  a  ''privilege  tax'*  for  engaging  in  a  business  that 
natural  persons  could  not,  since  under  sec.  4082  natural  persons 
engaged  in  such  busineas  are  taxed  as  "^uch  corporations  are. 
Com,  V.  Louisville  Gas  Co,,  135  Ky.  324,  122  S.  W.  164.  Held, 
abo,  that  the  franchise  tax  is  not  a  privilege  tax  imposed  on  the 
right  to  be  a  corporation. 

The  tax  laws  apply  to  persons  only,  and  not  to  political 
bodies,  exercising  in  different  degrees  the  sovereignty  of  the  State. 
LouisvUle  v.  Com^,  1  Duv.  297. 

The  State  has  inherent  power  to  levy  taxes  for  public  pur- 
poses, and  this  power  the  Legislature,  may,  under  proper  restric- 
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tions,  ddegate  to  conncils  and  trustees  of  towns,  and  cities, 
trustees  of  school  districts,  and  the  administrative  officers  of 
other  taxing  districts,  delegated  in  the  authority  granting  the 
power.    WiUiams  v.  Wedding,  165  Ky.  363,  176  S.  W.  1176. 

Uniformity.  Perfect  equality  in  the  imposition  of  local 
taxation  can  not  be  attained,  but  uniformity  in  the  manner  of 
assessment  and  approximate  equality  in  the  amount  of  the  exac- 
tions are  essential  to  the  constitutionality  of  such  taxation. 
Hotaell  V.  Bristol,  8  Bush,  498. 

An  exact  equalization  of  the  burden  of  taxation  is  unattain- 
able and  Utopian.  But  still  there  are  well-defined  limits  within 
which  the  practical  equality  of  the  Constitution  may  be  preserved, 
and  which,  therefore,  should  'be  deemed  impassable  barriers  to 
legislative  power.  Taxation  may  not  be  universal;  but  it  must 
be  general  and  uniform.  Eager  v.  Walker,  128  Ky.  1,  107  S. 
W.  254,  32  R.  748,  15  L.  R.  A.  (N.S.)  195. 

Under  the  Ky.  Constitution,  declaring  that  taxes  shall  be 
uniform  on  all  property  subject  to  taxation  within  the  terri- 
torial limits  of  the  authority  levying  the  tax  and  shall  be  assessed 
at  a  fair  cash  value,  the  fundamental  theory  on  which  all  prop- 
erty taxes  are  imposed  is  that  the  property  shall  contribute 
in  proportion  to  its  value,  and  thus  bear  as  near  as  may  be  its 
equal  share  of  the  burden.  City  of  Owensboro  v.  Sweeney, 
129  Ky.  607,  111  S.  W.  364,  33  R.  833,  930,  18  L.  R.  A.  (N.S.) 
181,  130  Am.  St.  Rep.  477. 

A  municipality  may  levy  a  tax  on  the  abutting  land  for  a 
local  improvement  and  the  tax  may  be  assessed  according  to  the 
frontage  of  the  property,  without  regard  to  its  value;  the  con- 
stitutional provisions  relating  to  equality  and  uniformity  of 
taxation  not  being  applicable  to  special  taxes.  City  of  Owens- 
boro V.  Sweeney,  129  Ky.  607,  111  S.  W.  364,  33  R.  833,  930, 
18  L.  R.  A.  (N.S.)  181,  130  Am.  St.  Rep.  477. 

Equality  as  far  as  practicable  in  the  distribution  of  public 
burdens,  whether  local  or  general,  is  a  cardinal  principle  in  the 
law  of  taxation  and,  a  departure  from  that  rule  should  not  be 
allowed  unless  a  more  equal  distribution  is,  under  the  circum- 
stances, unattainable.  Marshall  v.  Donovan,  10  Bush,  683 ;  Pres- 
ton  V.  Roberts,  12  Bush,  585. 
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In  general  taxation  to  be  eonsrtitutional  must  be  as  nearly  as 
practicable  equal  and  uniform ;  but  there  are  exceptions,  as  where 
the  benefits  are  special  and  peculiar,  in  which,  case  those  alone 
who  receive  the  benefits  are  made  to  pay  the  tax.  Marshall  v. 
Donovan,  10  Bush,  683. 

There  may  be  discrimination  in  the  subjects  of  taxation,  but 
there  must  be  uniformity  in  the  tax  upon  the  selected  subjects; 
no  individual's  property  can  be  subjected  to  a  heavier  tax  than 
others  are  required  to  pay  on  property  of  the  same  description, 
and  no  one  can  be  exempt  but  in  consideration  of  public  services. 
Lexington  v.  McQuillam,  9  Dana,  513. 

Public  burdens  can  not  be  adjusted  so  as  to  secure  x>erfect 
equality ;  it  can  only  be  approximated.  There  must  be  uniform- 
ity in  taxation  in  all  its  branches,  not  uniformity  when  con- 
sidered with  respect  to  benefits  derived  from  the  exi)enditure 
of  taxes,  but  uniformity  in  their  imposition.  Pearson  v.  Zdble, 
78  Ky.  170. 

'*In  the  earlier  cases  parties  were  often  relieved  of  the  burden 
of  taxation  on  purely  technical  grounds.  Such,  however,  is  not 
the  tendency  of  the  modem  doctrine.  Uniformity  in  the  pay- 
ment of  taxes  is  just  as  essential  as  uniformity  in  any  other 
respect.  Where  a  taxpayer  does  not  pay  his  share  of  the  public 
burden,  the  burden  of  the  other  taxpayers  is  correspondingly 
increased.  That  being  true,  it  is  only  where  there  has  been  a 
failure  to  comply  with  the  law  in  some  material  and  substantial 
respect  that  a  taxpayer  should  be  relieved  of  his  part  of  the 
burden. "   Ludlow  v.  City  of  Ludlow,  152  Ky.  545, 153  S.  W.  783. 

License  Taxes.  A  Federal  license  is  a  form  of  taxation. 
Combast  v.  Com,,  137  Ky.  495,  125  S.  W.  1092. 

Under  Ky.  Stats.,  sec.  3636,  providing  that  **no  ordinance 
and  no  resolution  granting  a  franchise  for  any  other  purpose 
shall  be  passed  by  the  city  council  on  the  day  of  its  introduction, 
nor  within  five  days  thereafter,  nor  at  any  other  than  a  regu- 
lar meeting;  no  resolution  or  order  for  the  payment  of  money 
shall  be  passed  at  any  other  time  than  a  regular  meeting,*'  an. 
ordinance  providing  for  the  payment  of  a  license  fee  by  persona 
engaged  in  the  occupation  of  merchant  tailoring  does  not  levy 
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a  tax  within  the  meaning  of  sec  180  of  the  Constitution,  and  such 
ordinance  may  be  passed  at  any  regular  meeting  of  the  city 
council  held  at  the  time  and  place  provided  by  ordinance  for  such 
meeting;  and  it  is  not  material  whether  the  meeting  at  which  it 
was  introduced  was  a  valid  meeting  or  not.  Shugars  v.  Hamil- 
ton, 92  S.  W.  664,  29  R.  127. 

The  act  of  1906  (Acts  1906,  p.  549),  providing  for  license 
taxes  on  compounded,  rectified,  adulterated,  or  blended  distilled 
spirits  does  not  impose  a  tax  on  the  spirits,  but  is  a  licenfie  tax 
ux>on  the  busi]iess,  which  is  to  be  determined  by  the  amount  of 
spirits  produced.  A  man  may  not  legally  engage  in  the  business 
of  oompocgiding,  rectifying,  adulterating,  or  blending  distilled 
spirits,  known  as  single  stamp  spirits,  without  giving  the  notice 
and  having  the  certificate  from  the  auditor;  and  the  payment  of 
the  tax  at  the  terms  required  is  the  condition  ui)on  which  author- 
ity to  continue  in  the  business  is  made  to  depend.  The  whole 
aim  of  the  act  is  to  tax  the  business  of  rectif3dng  such  spirits. 
Brown-Foreman  Co.  v.  Com.,  125  Ky.  402, 101  S.  W.  321,  30  R. 
793. 

The  act  is  not  in  conflict  with  sec.  180  of  the  Constitution, 
requiring  that  **  every  act  levying  a  tax  shall  specify  distinctly 
the  purpose  for  which  said  tax  is  levied,"  as  that  section  wbs 
not  intended  to  apply  to  franchise  taxes.    Id, 

A  provision  in  a  company's  charter  exempting  it  "from  the 
payment  of  any  state,  county,  or  municipal  tax  or  license  for 
transacting  business  in  the  state"  exelnpts  it  from  the  payment 
of  all  taxes  and  not  merely  from  paying  license  to  carry  on 
its  business.  The  words  '*tax*'  and  ** license"  were  not  used 
as  synonymous  terms.  City  of  Bowling  Green  v.  Ky.  Masonic 
M.  L.  Ins.  Co.,  5  R.  69^ 

Franchise  Tax.  A  franchise  tax  is  not  a  license  or  occupa- 
tion tax,  but  an  ad  valorem  or  property  tax.  City  of  Newport  v. 
South  Covington  &  Cincinnati  St.  By.  Co.,  156  Ky.  403,  161 
S.  W.  222. 

Special  Assessments.  The  taxes  referred  to  in  Sees.  157 
and  158,  Ky.  Const.,  are  the  regular  levies  of  taxes  for  ordinary 
governmental  purposes  upon  all  the  property  in  the  county, 
town  or  taxing  district,  according  to  its  value,  and  those  sections 
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do  not  embrace  the  taxes  levied  as  special  assessments  in  towns 
and  cities  for  street  improvements,  and  in  drainage  districts  for 
the  construction  of  ditches  and  drains.  Such  assessments  are  not 
taxes  within  the  meaning  of  the  constitutional  provisions,  supra, 
Ddker  v.  City  of  Owensboro,  61  S.  W.  362;  Lexington  v.  Mc- 
Quillan's Heirs,  9  Dana,  612;  Oosnell  v.  Louisville,  104  Ky. 
201 ;  Holzhauer  v.  City  of  Newport,  94  Ky.  407 ;  Maddox  v.  City 
of  Newport,  14  S.  W.  957 ;  Levi  v.  City  of  Louisville,  97  Ky.  409 ; 
McNaughton  v.  Louisville  Industrial  School,  19  Ky.  L.  R.  1695, 
44  S.  W.  38;  Zabel  v.  Orphans'  Home,  92  Ky.  89;  WHliams  v. 
Wedding,  165  Ky.  373,  176  S.  W.  1176. 

The  word  ''taxes"  does  not  include  local  assessments  unless 
there  be  something  in  the  statute  in  which  it  is  found  to  indicate 
such  an  intention.  Zdbel  v.  Louisville  Baptist  Orphans'  Home, 
92  Ky.  89, 13  R.  385 ;  KHgus  v.  Trustees,  94  Ky.  439. 

A  provision  in  the  charter  of  a  corporation  exempting  its 
property  '*from  all  taxation  by  State  or  local  laws  for  any  pur- 
pose whatever"  does  not  exempt  it  from  local  assessments  for 
street  improvements.  Zabel  v.  Louisville  Baptist  Orphans' 
Home,  92  Ky.  89,  13  R.  385. 

Street  assessments  are  ''taxes"  within  Sec.  3412,  Ky.  Stats., 
making  it  the  duty  of  a  tax  collector  of  a  city  of  the  third  class 
to  collect  "all  taxes"  levied  by  the  city,  and  the  sureties  on  his 
bond  are  liable  for  such  assessments.  Delker  v.  City  of  Owens- 
boro, 61  S.  W.  362,  22  R.  1777. 

A  tax  collector's  bond,  binding  him  to  perform  all  duties 
required  of  him  "by  law  or  ordinance,"  though  not  good  as  a 
statutory  bond  to  the  extent  that  it  binds  the  collector  to  per- 
form duties  required  only  by  ordinance,  is  good  as  a  common  law 
bond  as  to  such  duties,  and  therefore  sufficient  to  bind  the  sure- 
ties for  street  assessments  collected  by  the  principal  pursuant 
to  an  ordinance  imposing  upon  him  that  duty,  whether  or  not 
such  assessments  be  regarded  as  taxes.    Id. 

An  assessment  to  pay  for  local  improvements  is  not  techni- 
cally a  tax.    Johnston  v.  Louisville,  11  Bush,  532. 

A  local  assessment  upon  the  property  benefited  for  the  cost 
of  a  street  improvement  is  not  a  "tax"  within  the  meaning  of 
the  provisions  of  the  Constitution  limiting  the  tax  rate  of  cities 
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and  requiring  equality  and  uniformity  of  taxation.    OasneU  v. 
City  of  Louisville,  104  Ky.  201,  46  S.  W.  722.  20  R.  519. 

Distinction  in  meianing  between  the  phrases  'Uocal  assess- 
ment" and  ''taxation."    See  note  on  this  subject  in  35  L.  B.  A. 

Distinction  between  taxes  and  assessments.  See  note  on  this 
subject  in  28  L.  B.  A.  (N.S.)  1133. 

Special  assessment  as  tax.  See  note  on  this  subject  in  3  L. 
B.  A.  (N.S.)  837. 

Whether  Tax  is  Debt.  Taxes  have  never  been  held  as  debts 
in  the  ordinary  meaning  of  the  word  by  the  judiciary  of  this 
State.    Jones  v.  Oibson,  82  Ky.  561,  6  B.  628. 

A  tax  is  not  a  debt  and  is  not  the  subject-matter  of  a  suit 
except  by  express  legislative  authority.  Newport  Bridge  Co.  v. 
Douglass,  12  Bush,  715. 

Taxes  are  not  debts,  and  the  rule  is  not  applicable  that  where 
one  has  a  lien  upon  two  funds  and  another  has  a  lien  upon  only 
one  of  them,  the  Chancellor  will  require  the  first  lienholder  to 
exhaust  his  claim  against  the  fund  on  which  he  has  an  exclusive 
lien  before  resorting  to  the  other.    Eusbwnds  v.  City  of  Paducahy 

12  Ky.  Opin.,  201. 

"While  unpaid  taxes  are  not  technically  debts,  the  word  **  de- 
mand" includes  a  claim  for  taxes.    93  Ky.  349,  14  B.  327.    See 

13  B.  366. 

A  tax  is  not  a  debt,  and  a  judgment  decreeing  the  enforce- 
ment of  a  tax  lien  upon  specific  property  is  not  a  personal  judg- 
ment against  the  taxpayer  such  as  could  have  been  enforced  by 
execution  or  similar  process,  and  on  such  judgment  the  ten  per 
cent,  damages  allowed  by  Civil  Code,  Sec.  764,  do  not  attach. 
BeU's  Trustee  v.  City  of  Lexington,  124  Ky.  463,  99  S.  W.  344, 
30  B.  609. 

A  tax  is  neither  a  contract  nor  a  loan  nor  a  forbearance  of 
money,  though  it  is  treated  as  a  debt  for  the  purpose  of  defining 
its  mode  of  collection.  Specht  v.  City  of  Louisville,  135  Ky.  548, 
122  S.  W.  846. 

Retrospective  Assessment.  The  State  may  provide  for  the 
retrospective  assessment  of  property  for  taxation.  Richardson 
V.  State  Natn  Bank,  135  Ky.  772,  123  S.  W.  294,  1189. 
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Liquor  License.    Licensing  retailing  of  liquor  helc 
a  poliee  regulation,  not  a  tax.    Board  of  Trustees  v. 
5  Bush,  660. 

State,  County  and  City  Taxes  Embraced  by  "1 
— Sec.  4023  of  the  Kentucky  Statutes,  which  .provides 
property  be  sold  before  February  Ist  of  the  year  in  wl 
taxes  are  due  and  payable,  it  shall  be  the  duty  of  the  pu 
in  the  absence  of  any  contract  to  the  contrary,  to  pay  tl 
upon  the  property  bought,  applies  to  judicial  sales,  and  en 
all  annual  taxes,  including  State,  county  and  municipa 
Crawford  v.  Wiedemarm,  154  Ky.  666,  159  S.  W.  555. 

TAXABLE  ACCOUNT.— See  Account. 

TAXES  DUE  THE  COMMONWEALTH.— A  county 
an  arm  of  the  State  government.  Its  taxes  are  levied 
authority  of  the  State,  and  are  taxes  due  the  Commo: 
within  the  meaning  of  the  statute  in  question;  for  pui 
at  tax  sales  must  buy  for  the  county  taxes  as  well  as  tl 
taxes.  The  amount  for  which  the  sale  is  made  is  the 
which  the  license  tax  is  to  be  computed.  The  words  **the 
of  such  purchases*'  must  mean  the  price  paid  for  the 
pieces  of  property.    Com.  v.  Hazel,  155  Ky.  30,  159  S.  W 

TAX  TITLES.— Sec.  4030  of  the  Kentucky  Statutes 
ally  changes  the  rule  of  evidence  as  applied  to  tax  titles, 
tofore  it  was  incumbent  upon  one  claiming  under  a  tax 
establish  the  assessment,  delinquency,  advertisement,  sale 
other  steps  required  to  be  taken  by  the  revenue  officers. 
V.  Stewart,  88  Ky.  665,  11  S.  W.  773 ;  Jones  v.  Miracle, 
639,  21  S.  W.  241 ;  Magniar  v.  Henry,  84  Ky.  1,  4  Ai 
Bep.  182. 

But  the  rule  now,  as  provided  by  Sec.  4030,  Kentucl 
utes,  is  as  follows:  **In  all  suits  and  controversies  invoh 
titles  of  lands  claimed  or  held  under  the  deed  executed 
sheriff  in 'pursuance  of  the  sale  for  taxes,  the  deed  shall  b 
facie  evidence  of  the  regularity  of  the  sale  and  of  all  pr 
eeedings  and  title  in  the  person  to  whom  the  deed  h 
executed.''  Auditor's  and  sheriffs'  deeds  for  tax  sales 
the  same  category.    The  effect  of  this  statute  was  disci 
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the  case  of  Wildharber  v.  Lunkenheimer,  128  Ky.  344;  Hus- 
bands V.  PoUvick,  128  Ey.  652 ;  Kentucky  Land  Co.  v.  Simmofis, 
146  Ky.  588;  Martin,  v.  Kentucky  Land  Co,,  146  Ky.  525; 
Kypadel  Coal  &  Lumber  Co.  v.  Millard,  165  Ky.  436,  177  S.  W. 
270. 

In  the  Wildharber  case  the  court  said:  '*The  statute  should 
not  be  construed  strictly  so  as  to  defeat  the  purpose  of  the  Legis- 
lature in  enacting  it.  It  not  only  provides  that  the  deed  shall  be 
prima  facie  evidence  of  the  regularity  of  the  sale  and  of  sl\ 
prior  proceedings,  but  it  also  provides  that  it  shall  be  pr%m4i 
facie  evidence  of  title  in  the  person  to  whom  it  has  been  executed. 
We  must  give  some  force  to  this  provision  of  the  statute,  the 
manifest  aim  of  which  was  to  make  the  sheriff's  deed  prima 
fade  evidence  of  title  in  the  purchaser.  As  the  title  is  the  only 
thing  in  issue  in  this  action,  and  as  the  sheriff's  deed  was  read 
in  evidence,  he  had  made  out  a  prima  facie  case,  and  the  burden 
rested  upon  the  plaintiffs  to  overcome  the  prima  facie  evidence 
of  the  purchaser's  title,  when  his  deed  was  read  in  evidence,  he 
had  made  out  a  prima  facie  case,  and  the  burden  rested  upon 
the  plaintiffs  to  overcome  the  prima  fade  case  which  he  had  thus 
made  out.  Under  this  statute  a  sheriff's  deed  only  differs  from 
a  deed  executed  by  the  party  himself  in  this:  That  the  sheriff's 
deed  is  prima  facie  evidence,  while  the  deed  executed  by  the 
party  himself  is  conclusive  evidence  until  it  is  set  aside;  but 
subject  to  this  distinction  one  deed  when  read  in  evidence  is  as 
effective  to  make  out  the  defendants'  case  as  the  other."  Kypa- 
del Coal  &  Lumber  Co,  v.  Millard,  165  Ky.  436,  177  S.  W.  270. 

TAXING  DISTRICT.— The  provision  of  Stec.  157,  Ky.  Con- 
stitution,  that  no  taxing  district  shall  be  authorized  to  become 
indebted  to  an  amount  exceeding  in  any  year  the  income  and 
revenue  provid<ed  for  such  year  without  the  assent  of  two-thirds 
of  the  voters  thereof,  applies  to  common  school  districts.  Perry 
V.  Brovm,  51  S.  W.  457,  21  R.  344. 

A  school  district  is  a  ''taxing  district  or  other  municipality" 
within  the  meaning  of  Ky.  Const.,  Sec.  157,  and  it  has  been 
accordingly  held  that  trustees  have  no  power  to  levy  a  tax  for 
school  purposes  exceeding  in  any  year  the  income  provided  for 
such  year,  without  the  assent  of  two-thirds  of  the  voters  thereof. 


Digitized  by  VjOOQIC 


TAXABLE  SITUS      3351  TAXPAYER 

Commomue<dth  v.  L.  &  N.  B.  Co.,  105  Ky.  206,  48  S.  W.  1092; 
Board  of  Trustees  v.  PosteU,  88  S.  W.  1065,  28  R.  37 ;  Howard 
V.  Board  of  Trustees,  102  S.  W.  318,  31  R.  399 ;  Scobee  v.  County 
Board  of  Education,  157  Ky.  510,  163  S.  W.  472. 

TAXABLE  SITUS.— See  Situs. 

TAXING  DOMICILE.— See  Domicilb;  Situs. 

TAX  BROKER. — **Aiiy  person  or  corporatiou  who  shall  pur- 
chase  lands  sold  for  taxes  due  this  Commonwealth,  as  provided 
in  this  chapter,  shall  be  deemed  a  tax  broker  whenever  the 
amonnt  of  such  purchase  shall  aggregate  five  hundred  dollars, 
and  shall  within  fifteen  days  after  the  said  sale  procure  a  license 
as  such  from  the  Auditor  of  Public  Accounts.  Such  tax  brokers 
shall  pay  for  said  license  an  amount  equal  to  fifteen  per  ce^tum 
of  the  a^regate  amount  of  the  purchases  made  by  him,  and  the 
sales  to  him  shall  not  become  effective  until  said  license  shall 
have  been  procured.  No  claim  shall  be  allowed  by  the  Auditor 
to  such  purchaser  for  defects  of  title,  errors  of  assessment  or 
otherwise."    Ky.  Stats.  (1915),  Sec.  4224. 

A  statute,  defining  as  a  tax  broker  one  whose  purchases  aggre- 
gate $500  at  a  tax  sale,  is  not  invalid  as  based  on  an  unreason- 
able classification.    Com.  v.  Hazel,  155  Ky.  30,  159  S.  W.  673. 

TAX  FERRET. — ^Authority  of  county  to  employ  **tax  fer- 
ret.'* See  notes  on  this  subject  in  4  L.  R.  A.  (N.S.)  339,  38 
L.  R.  A.  (N.S.)  261. 

TAXPAYER. — ^Where  B.  owned  an  interest  in  a  store  in 
partnership  with  his  father,  and  although  the  store  was  asBCSsed 
in  the  name  of  his  father,  the  tax  was  paid  out  of  the  firm's 
assets,  B.  was  a  taxpayer.  Ralls  v.  Sharp's  Admr.,  140  Ky.  744, 
131  S.  W.  998. 

Under  Sec.  4464,  Ky.  Stats.,  requiring  that  the  petition  to 
take  the  sense  of  voters  upon  a  proposition  to  vote  a  tax  for  a 
graded  school  must  be  signed  by  *'at  least  ten  legal  voters  who 
are  taxpayers  in  the  district,"  the  petitioners  themselves  must 
be  tax  payers,  it  not  being  sufficient  that  their  wives  pay  taxes. 
Tate  V.  Board  of  Trustees,  49  S.  W.  337,  20  R.  1370. 

**The  statute  in  force  at  the  time  (Ky.  Stats.,  Sec.  4464)  re- 
quired the  petition  to  be  signed  by  at  lea^t  ten  legal  voters  who 
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are  taxpayers.  The  i)etitioii  in  this  case  was  signed  by  eleven 
persons.  Of  these  only  seven  paid  taxes  on  property.  The  other 
four  owned  no  property,  but  were  poll  taxpayers.  It  is  insisted 
that  the  statute  plainly  contemplates  that  the  signers  shall  bt. 
property  taxpayers.  The  precise  question  was  not  passed  on 
in  the  case  of  Tate  v.  Board  Erlanger  Dist,  49  S.  W.  337.  On 
the  contrary,  this  court,  in  Balls,  et  al.,  v.  Sharp's  Admr.,  131 
S.  W.  1003,  recognized  the  question  as  an  open  one  and  declined 
to  pass  on  it.  Decisions  from  other  States  throw  but  little  light 
on  the  question,  for  they  are  based  on  the  language  of  particular 
statutes  under  consideration.  The  word  'taxpayer'  is  defined 
as  *One  who  is  assessed  and  pays  a  tax' — ^Webster's  Interna- 
tional Dictionary;  or,  'A  person  chargeable  with  a  tax,  one 
from  whom  government  demands  a  pecuniary  contribution  to- 
wards its  support' — ^Black's  Law  Dictionary.  Under  the  stat- 
utes, not  only  a  property  tax  but  a  poll  tax  may  be  voted  and 
levied.  There  is  no  language  in  the  statute  limiting  the  mean- 
ing of  the  word  'taxpayer.'  In  the  absence  of  such  language  we 
must  assume  that  the  word  is  used  in  its  broad  sense,  of  one 
who  is  assessed  and  pays  a  tax,  or  one  from  whom  the  govern- 
ment demands  a  pecuniary  contribution  towards  its  support 
We,  therefore,  conclude  that  a  poll  taxpayer  is  a  taxpayer 
within  the  meaning  of  the  ertatute."  De  Haven  v.  Hardvnsburg 
Graded  Common  School  District  No.  4,  164  Ky.  511,  175  S.  W. 
994. 

TAX  ON  PROPERTY.— An  inheritance  tax  is  not  a  '*tax 
on  property"  within  Ky.  Constitution,  Sec.  171,  requiring  uni- 
formity and  equality  of  taxes  on  all  property  subject  to  taxation. 
Booth's  Exr.  v.  Com.,  130  Ky.  88,  113  S.  W.  61,  33  L.  R.  A. 
(N.S.)  592. 

TEACHERS.— It  is  provided  in  the  school  law  of  1910  (Acts 
1910,  p.  10)  that  "The  term  'teachers'  as  used  herein  shall  in- 
clude supervisors,  supervising  principals  and  principals."  Ky. 
Stats.  (1915),  Sec.  2978a;  Subsec.  15. 

''The  term  'teacher,'  as  used  in  this  Act  [Act  providing  for 
annuities  for  teachers  in  cities  of  second  class],  shall  mean  and 
include  any  superintendent,  assistant  superintendent,  principal, 
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assistant  principal,  person  in  charge  of  any  special  department 
of  instruction  and  any  teacher  or  instructor  regularly  employed 
in  the  public  schools  or  public  kindergartens  of  the  cities  of  the 
second  class  in  the  State  of  Kentucky."  [Acts  1914,  p.  70.] 
Ky.  Stats.  (1915),  Sec.  3235-e. 

No  person  without  a  certificate  to  teach  is  eligible  to  the  posi- 
tion of  teacher  in  a  common  school.  Dcms  v.  Harrison,  140  Ky. 
520,  131  S.  W.  272. 

Educational  division  boards  are  not  required,  in  order  to 
comply  with  the  law,  to  inquire  into  the  eligibility  of  a  teacher 
who  presents  a  certificate  authorizing  her  to  teach  in  the  public 
schools.  They  have  the  right  to  assume  that  the  certificate  would 
not  be  granted  by  the  board  of  examiners  unless  the  person 
holding  it  was  eligible.    Id. 

The  authority  of  a  teacher  to  hold  his  pupil  to  a  strict  ac- 
countability in  school  for  disorderly  behavior  did  not  justify 
him  in  assaulting  and  beating  the  pupil  on  the  playground. 
Hardy  v.  James,  5  Ky.  Opin.  36. 

TECHNICALITIES. — ^Modern  thought  and  modem  spirit  in 
criminal  procedure  will  no  longer  tolerate  the  rigid  technicali- 
ties once  enforced  in  the  defendant's  favor  in  criminal  prose- 
cutions. This  court  has  in  its  recent  declarations  aligned  itself 
with  the  modem  view.  Its  purpose  is  to  examine  the  record  in 
an  effort  to  ascertain  whether  the  defendant  had  been  fairly 
tried — ^a  fair  trial  not  measured  by  iron-clad  and  inelastic  rules 
so  frequently  thwarting  justice,  or  wearing  away  by  delays  and 
reversals  the  possibility  of  applying  justice,  but  measured  instead 
by  the  searching  application  of  reason  to  test  from  the  record 
whether  injustice  has  been  done.  When  such  an  examination 
discloses  no  substantial  error  against  the  defendtant  during  the 
progress  of  the  trial,  such  as  would  interfere  with  his  obtaining 
jsubstantial  justice,  the  judgment  will  be  affirmed.  Gordon  v. 
Commonwealth,  136  Ky.  508 ;  McElivain  v.  Com.,  146  Ky.  104, 
142  S.  W.  234. 

After  a  contract  is  executed  on  both  sides  and  a  full  consid- 
eration paid)  for  the  transfer  of  property,  it  ought  not  to  be 
invalidated  tx>  the  entire  loss  of  one  party  upon  any  nioe  point 
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of  metaphysical  subtlety  or  abstract  philosophy  in  relation  to 
the  mind  of  one  contracting  party.  Prather  v.  Naylor,  1  B.  M. 
249. 

Technical  precision  is  not  required.  That  the  declaration 
contains  substantially  all  material  allegations  necessary  to  show 
a  right  of  action  in  the  plaintiff,  is  all  that  is  necessary.  Vtmco 
V.  Porter,  3  Mar.  167. 

In  pleading  in  equity  it  is  sufficient  to  state  the  facts  relied 
on  without  the  use  of  the  technical  words  which  signify  the  legal 
consequences  of  the  matter  stated,  as  **  unlawfully,  usurioudy, 
and  corruptly  agreed,"  etc.  Bodes  v.  Bush,  5  Mon.  475;  F(ku 
ning  v.  Pritchett,  6  Mon.  81. 

In  the  interpretation  of  wills  all  technical  rules  of  construc- 
tion must  give  way  before  the  intention  of  the  testator,  when 
that  intention  can  be  fairly  ascertained  from  the  instrument  as 
a  whole  and  taking  into  the  estimate  the  relation  of  the  testator 
to  the  parties  involved.  Cecil  v.  Cedl,  161  Ky.  419,  170  S.  W. 
973. 

TECHNICAL  DEFENSE.— A  purely  technical  defense  wiU 
not  be  allowed  to  prevent  infants  from  being  deprived  of  their 
rights.    Morrow  v.  Clouch,  8  Ky.  Opin.  73. 

TECHNICAL  DEFINITION.— In  construing  statutes,  tech- 
nical definition  of  words,  used  therein,  will  be  rejected,  if  such 
definition  tends  to  defeat,  rather  than  effectuate  the  legislative 
purpose.  Origsby  v.  L.  &  E.  By.  Co.,  152  Ky.  164,  153  S.  W. 
232. 

TECHNICAL  ERRORS.— The  election  officers  in  counting 
the  ballots  cast  at  an  election  have  no  right  to  reject  a  ballot 
merely  because  the  name  of  the  clerk  of  the  election  is  not  signed 
on  the  back  thereof,  as  Ky.  Stats.,  Sec.  1471,  provides  that  **no 
ballot  shall  be  rejected  for  any  technical  error  which  does  not 
make  it  impossible  to  determine  the  voter's  choice."  Orr  v. 
Keva,  124  Ky.  720,  100  S.  W.  314,  30  B.  761. 

If  in  a  reasonable  intelligible  way  to  a  reas(mably  intelligent 
mind,  the  court  h*is  given  the  whole  law  in  a  criminal  trial,  this 
.  court  will  not  reverse  for  narrow,  technical  or  linguistic  com- 
plaints.   Smith  V.  Com.,  148  Ky,  60,  146  S.  W.  4. 
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Although  some  of  the  decisions  of  the  court  in  giving  and 
refusing  instructions  were  technically  erroneous,  where  the  ver- 
dict is  in  accordance  with  the  weight  of  the  testimony  the  Ap- 
pellate Court  will  not  reverse  the  judgment  and  remand  the  case 
for  a  fourth  trial.    Chiles  v.  Jones,  7  Dana,  540. 

TECHNICAL  MEANING.— Where,  in  a  penal  statute,  words 
are  used  which  have  both  a  popular  and  a  trade  or  technical 
meaning,  and  as  used  in  the  statute  they  have  reference  to  a 
trade  or  profession,  these  words  in  construing  the  statute  should 
be  given  their  meaning  as  understood  by  the  trade  or  profession 
to  which  they  apply.  Katzman  v.  Com,,  140  Ky.  124,  130  S.  W. 
990. 

Where  a  usage  has  prevailed  so  long  and  so  generally,  it  is 
much  more  reasonable  to  supi>ose  the  parties  had  reference  to 
it  than  to  the  mode  of  surveying  according  to  the  true  meridian, 
so  little  known  and  seldom  used  in  practice.  That  an  agreement 
ought  to  be  interpreted  with  reference  to  the  usage  of  the 
country,  although  such  an  interpretation  is  contrary  to  the  tech- 
nical mieaning  of  the  language  used  by  the  parties,  is  fully  war- 
ranted by  the  English  authorities.    Finnic  v.  Clay,  2  Bibb.  352. 

Where  an  expression  in  a  contract  has  a  technical  and  popu- 
lar melaning  it  should  be  taken  in  the  latter  sense.  Fiwnie  v. 
Clay,  2  Bibb,  351 ;  Lampion  v.  Haggard,  3  Mon.  150. 

The  courts  will  not  give  to  legal  terms  their  strictly  technical 
meaning  when  such  construction  will  defeat  the  manifest  inten- 
tion of  the  parties  to  the  instrument  Saulsberry  v.  Saulsberry, 
162  Ky.  486,  172  S.  W.  932. 

Under  Ky.  Stats.,  Sec.  460,  requiring  words  and  phrases  to  be 
construed  according  to  the  common  and  approved  usage  of  lan- 
guage, and  technical  words  according  to  their  technical  meaning, 
the  words  *'in  bulk  or  tank,"  found  in  Ky.  Stats.,  Sec.  4224,  im- 
posing a  tax  on  oil  depots  wherein  oils  are  stored  in  bulk  or  tank, 
are  to  be  construed  as  referring  to  oil  stored  in  large  oil  tanks, 
holding  hundreds  or  thousands  of  barrels  of  oil,  which  are  in 
common  use,  and  not  to  oil  stored  in  barrels  in  warehouses  or 
sheds.  Sta/ndwrd  Oil  Co.  v.  C(m.,  119  Ky.  75,  82  S.  W.  1029, 
26  R.  985. 
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TECHNICAL  RULES.— A  petition  stating  "that  by  a  writ- 
ing dated  December  24,  1875,  which  defendants  signed  and  de- 
livered to  plaintiff,  made  part  of  the  petition  and  filed,  promised 
to  pay  $600  to  the  plaintiff,"  etc.,  sets  out  a  cause  of  action, 
although,  according  to  the  rules  of  grammar,  the  verb  **  prom- 
ised" has  no  nominative.  It  would  be  technical  to  hold  that  the 
word  promised  did  not  refer  to  the  defendanta  Hibler  v.  Shipp, 
78  Ky.  64. 

The  rule  that  a  joint  liability  shall  be  asserted  and  enforced 
against  all  the  contractors  is  a  technical  rule  of  pleading  that  is 
to  be  considered  as  waived  by  a  failure  to  present  the  objectlbn 
at  the  first  opportunity.    Bright  v.  Wilson,  7  B.  M.  123. 

If  the  meaning  of  the  Legislature  is  clear,  every  technical 
rule  of  construction  must  yield,  and,  though  the  words  used  to 
express  that  meaning  be  not  apt  for  the  purpose,  they  will  be  so 
construed  as  to  serve  the  same.  Com,  v.  Bosenfield  Bros.,  118 
Ky.  385,  80  S.  W.  1178,  25  R.  2229. 

TECHNICAL  STANDARD.— Every  penal  statute  should 
be  given  a  reasonable  construction— one  that  will  effectuate  the 
legislative  intent  in  its  enactment ;  and  if  it  describes  the  offense 
in  language  that  can  be  understood  by  persons  of  ordinary  intel- 
ligence, it  will  not  be  declared  invalid  on  the  ground  of  uncer- 
tainty. The  established  rules  of  construction  do  not  require 
that  the  sufficiency  of  penal  statutes  should  be  measured  by  a 
technical  standard  that  would  impair  their  efficiency  and  make 
their  enforcement  difficult,  if  not  impossible.  Kcitznum  v.  Com., 
140  Ky.  124,  130  S.  W.  990. 

TECHNICAL  TERMS.— Technical  terms  are  ordinarily  to 
receive  their  technical  meaning  in  the  construction  of  documents, 
but  if  it  appears  from  the  context  that  the  draftsman  of  the 
instrument  misemployed  technical  terms,  they  will  not  be  given 
their  technical  meaning,  when  to  do  so  will  destroy  the  intent 
otherwise  clearly  manifested  in  the  instrument  Smoot  v.  Kirk, 
104  S.  W.  716,  31  R.  1081. 

Technical  words  should  ordinarily  be  given  their  technical 
meaning.  But  if  such  use  would  be  meaningless  in  the  particu- 
lar case,  then  any  other  use  in  which  they  may  appear  to  have 
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been  employed  will  be  favored  so  as  to  give  some  effect  to  the 
instrument.    McSurley  v.  Venters,  104  S.  W.  365,  31  R.  963. 

TECHNICAL  WORDS  IN  STATUTES.— Statutes  are  to  be 

construed  liberally.  Words  and  phrases  must  be  construed  ac- 
cording to  the  common  and  approved  usage  of  language,  but 
technical  words  and  phrases,  and  such  others  as  may  have  ac- 
quired a  peculiar  and  appropriate  meaning  in  the  law  shall  be 
construed  and  understood  according  to  such  meaning.  See  Ky. 
Stats.,  Sec.  460. 

TELEGRAMS.— *A  telegram  to  B.  F.  Smith,  in  care  of  the 
Consolidation  Coal  Co.,  has  the  same  legal  effect  as  a  telegram 
to  the  Consolidation  Coal  Co.  for  B.  P.  Smith.  A  telegram  to 
one  person,  in  care  of  another,  makes  such  person  the  agent  of 
the  sender,  to  receive  such  message,  and  not  the  agent  of  the 
telegraph  company  to  transmit  and  deliver  the  message.  Wesi- 
em  Union  Telegraph  Co.  v.  Smith,  164  Ky.  270,  175  S.  W.  375. 

TELEGRAPH  COMPANIES.— Telegraph  companies,  as  com- 
mon carriers,  owe  a  duty  to  the  public,  and  a  failure  to  deliver 
a  telegram  within  a  reasonable  time  is  more  than  a  breach  of 
contract ;  it  is  an  omission  to  perform  a  duty  resting  on  it  as  a 
public  servant.  W.  U.  Tel  Co.  v.  CaldweU,  126  Ky.  42,  102  S.  W. 
840,  31  R.  497,  12  L.  R.  A.  (N.S.)  748. 

A  telegraph  company  is  not  liable  as  a  common  carrier,  but 
is  bound  to  transmit  correctly  messages  intrusted  to  it  It  is  a 
public  agent  enjoying  the  right  of  eminent  domain,  and  is  bound 
to  use  care  and  diligence  in  delivering  messages,  and  can  not  by 
special  contract  relieve  itself  from  liability  for  failure  to  do  so. 
Smith  V.  Western  Union  Telegraph  Co.,  83  Ky.  104,  7  R.  22. 

A  telegraph  company  is  the  agent  of  neither  the  sender  nor 
addressee  of  a  telegram,  but  an  independent  principal  and  liable 
to  either  for  the  proximate  result  of  its  negligence.  McKee  v. 
Western  Union  Tel.  Co.,  158  Ky.  143,  164  S.  W.  348. 

Where  a  telegraphic  message  is  addressed  to  one  person,  in  care 
of  another,  and  the  telegraph  company  delivers  it  to  the  person 
in  whose  care  it  is  sent,  with  reasonable  diligence  and  dispatch, 
it  has  performed  its  contract.  Western  Union  Telegraph  Co.  v. 
Smith,  164  Ky.  270,  175  S.  W.  375. 
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TELEPHONE  BOOTH.— In  an  action  by  a  servant  for 
injuries  in  escaping  from  a  telephone  'booth,  it  was  a  question 
for  the  jury  whether  or  not,  when  he  found  himself  imprisoned 
in  the  booth  with  no  means  of  opening  it,  he  used  such  care  as 
might  be  expected  of  an  ordinarily  prudent  person  under  the 
circumstances.  Oeargeitotvn  Water,  Oas,  Electric  &  Timer  Co. 
V.  Forwood,  113  S.  W.  112. 

TELEPHONE  COMPANY.— A  telephone  comx)any  is  a  com- 
mon  carrier  of  intelligence,  and  is  liable  for  failing  to  deliver 
a  message  that  it  agreed  to  and  received  compensation  to  deliver. 
Brandon  v.  Cumberland  Tel.  &  Td.  Co.,  146  Ky.  639,  143  S.W. 
11. 

A  telephone  comiwuiy  is  a  common  carrier,  a  public  service 
corporation,  and  as  such  is  subject  to  the  laws  governing  and 
coDftroUing  such  corporations.  It  may  prescribe  reasonable  rulea 
and  charges  for  conducting  its  business,  and  is  required  to  trans- 
mit messages  if  within  its  j>ower  to  do  so.  McDamel  v.  Fatiitish 
Tel.  Co.,  106  S.  W.  825,  32  R.  572. 

A  telephone  company  is  a  common  carrier,  engaged  in  a  pub- 
lic service,  holding  itself  out  to  the  public  in  consideration  of 
certain  fees  exacte(}  as  able,  ready  and  willing  to  enter  into 
contracts  that  will  place  persons  in  direct  communication  with 
each  other  and  enable  them  to  talk  one  to  the  other.  Jones  v. 
Ctmberland  Tel.  &  Tel.  Co.,  140  Ky.  165,  130  S.  W.  994. 

A  telephone  company  is  a  common  carrier  of  messages  and 
not  of  persons,  and  the  duty  it  owes  to  its  customers  using  one 
of  its  instruments  is  not  that  of  an  insurer,  but  it  must  use  such 
care  as  may  reasonably  be  expected  of  a  person  of  ordinary  pru- 
dence under  the  circumstances.  Brucker  v.  Chmeshoro  Tel.  Co., 
100  S.  W.  240,  30  R.  1162. 

TELEPHONE  CONVERSATION.— Where  a  person  is  called 
for  by  the  telephone  at  the  number  and  address  stated  in  tiie 
directory  and  answers  to  the  name,  admitting  the  identity,  it  is 
to  be  accepted  as  the  same  evidence  would  be  if  the  same  witness 
had  called  in  person  and  the  ostensible  owner  had  answered  and 
admitted  the  identity.  Edzhauer  v.  Sheeny,  127  By.  28,  104 
S.  W.  1034,  31  R.  1238. 
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TELEPHONE  FRANCHISE.— A  telephone  franchise,  within 
the  meaning  of  Ky.  Constitution,  See.  163,  is  not  the  mere  right 
to  operate  a  telephone  exchange  in  a  city,  but  is  the  permission 
to  do  something  which  the  city  has  the  right  of  control  over — 
that  is,  the  occupancy  of  some  part  of  the  public  streets.  Bland 
V.  Cumberlwnd  Tel.  &  Tel.  Co.,  109  S.  W.  1180,  33  R.  399. 

TELLTALE. — ^A  ** telltale"  is  made  by  erecting  poles  upon 
either  side  of  the  track,  with  an  overhead  connecting  crossbar 
from  which  several  leather  straps  or  ropes  are  hung  at  a  dis- 
tance that  will  show  the  open  space  in  the  bridge  or  tunnel 
through  which  the  train  is  about  to  pass.  If  the  straps  touch 
the  head  of  the  brakeman  while  standing  upon  the  car,  he  is 
thereby  notified  that  the  open  space  in  the  bridge  or  tunnel 
will  strike  his  head,  and  that  he  must  prepare  for  it.  Some 
of  the  States  have  statutes  requiring  *' telltales"  to  be  erected 
to  give  warning  of  all  overhead  obstructions ;  and,  although  we 
have  no  statute  upon  that  subject  in  Kentucky,  we  do  not  see 
why  it  is  not  a  reasonable  precaution  that  should  be  taken  by 
a  railroad  company  for  the  protection  of  its  employes.  L.  &  N. 
B.  Co.  V.  Boe,  142  Ky.  463,  134  S.  W.  437. 

Where  a  railroad  freight  brakeman  was  knocked  from  the 
top  of  a  box  car  and  injured  by  an  overhead  tunnel  gauge 
situated  half  a  mile  from  the  tunnel  and  unprotected  by  a 
''telltale"  or  other  device  to  notify  the  brakeman  of  the  pres- 
ence of  the  tunnel  gauge,  the  trial  court  did  not  err  in  over- 
ruling defendant's  motion  for  a  peremptory  instruction.  L.  cfe 
N.  B.  Co.  V.  Bae,  142  Ky.  456,  134  S.  W.  437. 

TEMPORARY  IMPAIRMENT  OF  POWER  TO  EARN 
MONEY. — ^Where  an  engineer  sued  for  personal  injuriea 
received  in  a  collision,  and  did  not  aver  special  damages,  an 
instruction  allowing  a  recovery  for  a  temporary  injury  or  for 
diminished  capacity,  if  any,  to  earn  money,  was  erroneous.  The 
temporary  impairment  of  the  power  to  earn  money  is  only 
another  expression  for  loss  of  time.  C,  N.  0.  &  T.  P.  By.  Co. 
V.  Silvers,  126  S.  W.  120.  See,  also,  Earning  CAPAcmr;  Im- 
pairment OF  Power  to  Earn  Money, 
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TEMPORARY    OR    TRANSIENT    MERCHANT.— 'That 

hereafter  it  shall  be  unlawful  for  any  temporary  or  transient 
merchant  to  engage  in,  do  or  transact  any  business  as  such 
within  any  county,  without  first  having  obtained  a  license  as 
hereinafter  provided."  Acts  1914,  p.  470;  Ky.  Stats.  (1915), 
Sec.  4217-0. 

**The  words  'temporary  or  transient  merchant*  for  the  pur- 
poses of  this  Act,  shall  include  all  persons,  firms  and  corpora- 
tions, both  as  principal  and  agent,  who  engage  in,  do  or  transact 
any  temporary  or  transient  business,  either  in  one  locality  or 
more  or  by  traveling  from  one  or  more  places  in  this  State, 
selling  goods,  wares  or  merchandise,  and  who  for  the  purpose 
of  carrying  on  such  business,  hire,  lease  or  occupy  a  building, 
structure  or  car,  for  the  exhibition  and  sale  of  such  goods,  wares 
and  merchandise."  Acts  1914,  p.  473,  Ky.  Stats.  (1915),  Sec 
4217-a. 

TEMPORARY  STRUCTURE.— See,  also.  Permanent 
Sttbuoturb. 

For  injury  to  real  property  caused  by  a  temporary  structure, 
the  measure  of  damages  is  the  depreciation  of  the  rental  value 
of  the  property,  if  it  be  rented,  or  if  it  is  occupied  by  the  owner, 
the  diminution  in  value  of  its  use  and  occupancy,  and  when 
the  proof  authorizes  it,  the  time  and  money  expended  in  clean- 
ing out  cisterns,  and  cellars,  and  in  repairing  the  property  after 
each  flood,  to  make  it  tenable  and  inhabitable.  Hutchinson  v. 
City  of  MaysvUle,  100  S.  W.  331,  30  R.  1173;  Thoman  v.  Citjf 
of  Covington,  23  R.  117;  Finley  v.  City  of  Williamsburg,  24 
R.  1336;  City  of  Louisville  v.  Morris,  23  R.  1195;  L.  cfe  N.  JB. 
Co.  V.  Cornelius,  23  R.  1069. 

Where  an  obstruction  causing  recurring  overflows  of  land 
is  of  a  temporary  character,  the  measure  of  damages  is  the 
diminution  in  the  value  of  the  land  for  use,  or  its  rental  value, 
and  not  the  diminution  of  its  salable  value.  City  of  Richmond 
V.  Gentry,  136  Ky.  319,  124  S.  W.  337,  136  Am.  St.  Rep.  255. 

If,  in  case  of  injury  to  property  from  a  structure,  the  trouble 
may  be  remedied  at  a  reasonable  expense,  the  structure  can 
be  regarded  as  temporary;  but  if  the  trouble  can  not  be  so 
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remedied,  it  should  be  regarded  as  permanent;  and  this  is  a 
question  for  the  jury.  Af.,  H.  (&  E.  R.  Co.  v.  Thomas,  148  Ky. 
131;  M.,  H.  &  E.  R.  Ca.  v.  Grdliam,  141  Ky.  604;  Shrout  v. 
C.  (&  0.  Ry.  Co,,  157  Ky.  1,  162  S.  W.  97. 

TEN  COMMANDMENTS.— Referred  to  in  opinion  in  Com- 
w/mwealth  v.  I.  C.  R.  Co.,  160  Ky.  756. 

TENANTS. — See,  also,  Landlord  and  Tenant. 

Acceptance  of  possession  from  one  professing  to  be  agent  of 
a  third  person  thereby  makes  the  party  so  accepting  the  tenant 
of  such  third  person,  whether  the  agent  was  duly  appointed 
or  not.    Sivatizwelder  v.  BaTik  V.  S.,  1  J.  J.  M.  39. 

Where  one  retains  control  over  apartments  occupied  by  his 
employee,  although  the  latter  may  keep  a  separate  establish- 
ment and  table,  he  is  not  a  tenant.  Wdler  v.  Morgan,  18  B. 
M.  142. 

A  lessee  who  enters  under  a  lease  void  by  the  statute  of  frauds 
is  a  tenant,  and  subject  to  the  proceedings  for  forcible  detainer. 
BrUbaker  v.  Poage,  1  Mon.  126. 

Execution  defendant  remaining  in  possession  of  land  after 
it  is  sold  under  execution  does  not  occupy  the  attitude  of  tenant 
or  quasi  tenant  of  the  purchaser,  and  is  not  entitled  to  notice 
to  quit,  nor  will  the  law  from  the  fact  that  he  is  in  possession 
raise  the  presumption  that  his  possession  is  adverse  to  the  pur- 
chase. If  sued  he  must  show  it  to  have  been  so,  to  derive  any 
benefit  therefrom.    Chalfin  v.  Malone,  9  B.  M.  497. 

One  whose  entry  on  land  is  illegal,  is  not  a  tenant.  Petty  v. 
Mdlier,  15  B.  M.  606. 

Where  the  entry  is  lawful,  and  the  owner  is  kept  out  by 
injunction,  the  occupant  will  be  regarded  as  a  quasi  tenant. 
Tinsley  v.  Tinsley,  15  B.  M.  460. 

Claimants  in  possession  are  in  no  legal  sense  renters,  but 
when  holding  even  under  an  honest  claim  against  the  rightful 
owner  they  are  responsible  for  use  and  occupation  and  entitled 
to  compensation  for  lasting  and  valuable  improvements.  Moore 
V.  Calvert,  6  Bush,  360. 

Party  in  possession  under  agreement  to  occupy  and  take 
care  of  the  land  for  six  years,  with  the  privilege  of  purchasing 
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when  he  should  become  able,  is  not  a  tenant  in  the  sense  of 
the  statute  providing  the  summary  remedy  of  forcible  detainer 
against  a  tenant  holding  beyond  his  term.  Reeder  v.  BeU,  7 
Bush,  256. 

A  purchaser  by  executory  contract  let  into  possession  be- 
comes a  quasi  tenant  of  his  vendor.  Sebastian  v.  Ford,  6  Dana, 
436.  And  upon  canceling  his  contract  of  purchase  and  pur- 
chasing of  another,  assumes  a  hostile  attitude  against  his  ven- 
dor.   Kirk  V.  Taylor,  8  B.  M.  263. 

One  who  executes  a  lease,  promising  ''to  see  to  said  land 
and  prevent  damage  to  the  same  until  disposed  of"  by  lessor, 
but  who  never  entered  on  the  land,  is  not  a  tenant,  and  the 
paper  and  agency  conferred  by  it  are  of  no  service  to  lessor  as 
evidence  of  possession.    Btissell  v.  Marks,  3  Met.  46. 

Where  a  tenant  from  year  to  year  whose  term  expired  in 
January,  1909,  took  a  lease  from  a  stranger  in  the  fall  of  1908 
for  the  year  1909,  and  under  this  lease  occupied  the  premises 
in  the  same  manner  that  he  had  been  occupying  them  under 
the  landlord,  he  continued  in  1909  to  be  the  tenant  of  the  land- 
lord under  whom  he  had  entered  in  1908,  as  he  did  not  obtain 
the  consent  of  the  landlord  to  lease  from  a  stranger  or  renounce 
his  tenancy  by  removing  from  the  leased  premises.  Ky.  Coai 
Lands  Co.  v.  Baker,  155  Ky.  344,  159  S.  W.  943. 

A  vendee  entering  under  his  purchase  is  not  such  a  tenant 
as  in  assumpsit  is  liable  for  use  and  occupation.  Rogers  v. 
Wiggs,  12  B.  M.  505.  His  refusal  to  comply  with  the  terms 
of  his  purchase  can  not  have  the  legal  effect  of  converting  his 
holding  as  purchaser  into  a  tenancy.  R.  &  L.  T.  P,  R.  Co.  v. 
Rogers,  12  B.  M.  505. 

A  purchaser  by  executory  contract  is  a  quasi  tenant,  and 
holds  the  possession  so  far  as  strangers  are  concerned  for  the 
benefit  of  his  vendor's  title,  which  he  is  estopped  to  deny  and 
can  not  prejudice  by  a  contract  with  another  person.  Turner 
V.  Thomas,  13  Bush,  518. 

TENANT  FROM  YEAR  TO  YEAR.— A  tenant  from  year  to 
year  is  one  whose  tenancy  can  only  be  determined  at  the  end 
of  a  complete  year,  or  number  of  years,  from  the  commence- 
ment of  his  holding,  and  upon  due  notice  given,  in  ordinary 
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cases  six  months.  A  lease  at  an  annual  rent,  under  which  no 
certain  term  is  fixed,  creates  not  a  tenancy  at  will,  but  one  from 
year  to  year.    Cochran's  Law  Lexicon. 

The  ancient  tenancies  at  will  are  now  tenancies  from  year 
to  year;  but  a  tenant  may  by  contract  still  be  a  tenant  at  will. 
SuUivan  v.  Enders,  3  Dana,  66. 

TENANTS  AT  WILL  OR  SUFFERANCE.— A  tenant  at  wUl 
is  one  who  holds  land  at  the  will  of  the  lessor.  A  tenancy  at 
will  may  be  determined  by  either  party  at  any  time,  and  the 
death  of  either  party  determines  a  lease.  Cochran's  Law  Lexi- 
con. 

A  tenant  at  sufferance  is  one  who  holds  over  at  the  end  of 
his  term  without  any  contract,  express,  or  implied,  that  he  may 
do  so.     Cochran's  Law  Lexicon. 

A  tenancy  by  sufferance  is  where  a  person  who  has  originally 
come  in  possession  by  a  lawful  title  holds  such  possession  after 
his  title  has  determined.  Mendel  v.  Hall,  13  Bush,  232 ;  Irvine 
V.  Scoit,  85  Ky.  262;  Beccius  <fe  Bro.  v.  Columbia  F.  <&  T.  Co., 
120  Ky.  480. 

Where  a  husband  was  only  a  tenant  at  will,  his  widow  who 
remains  on  the  land  after  his  death  is  only  a  tenant  by  suffer- 
ance, if  a  tenant  at  all.  Perry  v.  Veal,  142  Ky.  441,  134  S.  W. 
458. 

All  the  rights  which  a  tenant  at  will  has  in  the  land  termi- 
nate at  his  death.    Perry  v.  Veal,  142  Ky.  441,  134  S.  W.  458. 

Where  it  was  conceded  that  a  contract  was  not  in  writing, 
that  it  was  to  begin  in  the  future  and  continue  from  year  to 
year,  and  at  any  time  during  their  occupancy  the  tenants  could 
have  been  ejected  by  the  landlord  upon  giving  them  thirty  days' 
notice,  as  provided  in  Sec.  2326,  Ky.  Stats.,  they  were  really 
tenants  at  will,  having  a  right  to  abandon  the  premises  at  any 
time,  and  the  landlord  having  the  right  to  eject  them  at  any 
time  after  thirty  days^  notice.  Wessells  v.  Bodifer,  97  S.  W. 
341,  30  R.  51. 

An  occupant  under  executory  contract  is  a  quasi  tenant  at 
will,  and  though  he  could  not  be  evicted  without  a  previous 
demand  of  the  possession,  lie  is  not  entitled  to  six  months' 
notice  to  quit.    Venable  v.  McDonald,  4  Dana,  337. 
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Consent  given  by  a  defendant  to  a  possession  taken  under  a 
judgment  in  ejeetment  after  the  expiration  of  the  demise  laid, 
without  a  knowledge  of  these  facts  and  of  the  consequent  ex- 
tinction of  right  in  plaintiff  in  ejectment,  would  make  plaintiff 
tenant  at  will  or  for  one  year.    Smith  v.  Homback,  4  Litt.  233. 

A  tenant  at  will  is  a  tenant  from  year  to  year  until  the  will 
of  one  or  both  parties  ceases.    Squires  v.  HujSf,  3  Mar.  18. 

One  claiming  adversely  will  be  denied  the  privilege  of  a 
tenant  at  will.    Locke  v.  Coleman,  4  Mon.  323. 

A  laborer  for  a  stated  time,  who  is  furnished  by  his  employer 
(a  farmer)  a  house  at  a  stated  sum  per  month,  is  a  tenant  at 
will,  and  as  soon  as  he  fails  to  labor  his  tenancy  is  determined, 
and  no  notice  is  necessary.    McOee  v.  Oibson,  1  B.  M.  105. 

Persons  entering  on  land  under  a  claim  not  having  title  are 
tenants  at  will  or  sufferance,  and  may  be  turned  out  of  posses- 
sion whether  they  entered  on  the  land  before  or  after  the  com- 
mencement of  the  suit.    Mattox  v.  Helm,  5  Litt.  185. 

TENANTS  BY  ENTIRETIES.— The  common-law  right  of 
survivorship  in  joint  tenancy  was  abolished  by  the  Act  of  1796 
(now  Sec.  2348,  Ky.  Stats.),  but  tenancy  by  entireties  of  hus- 
band and  wife  remained  as  at  common  law  until  the  enactment 
in  1852  of  what  is  now  Sec.  2143,  Ky.  Stats.  McCallisier  v. 
Folden's  Assignee,  110  Ky.  736. 

A  conveyance  to  the  husband  and  wife  absolutely  and  with- 
out limitation  made  them  tenants  by  entireties;  neither  could 
alienate  the  estate  or  any  share  of  it,  and  the  whole  estate  would 
go  to  the  survivor.  Ross  v.  Garrison,  1  Dana,  37;  Rogers  v. 
Orider,  1  Dana,  243 ;  Banton  v.  Campbell,  9  B.  M.  594 ;  Babbitt 
V.  Scroggins,  1  Duv.  274;  Croan  v.  Joyce,  3  Bush,  456. 

TENANTS  IN  COMMON— JOINT  TENANTS.— A  tenancy 
in  common  is  the  holding  by  two,  or  more,  persons  of  distinct 
but  undivided  shares  in  land  and  tenements.  Upon  the  death 
of  a  tenant  in  common,  his  share  goes  to  his  representative, 
and  not,  as  in  a  joint  tenancy  ((/.v.),  to  the  survivors.  Coch- 
ran's Law  Lexicon. 

It  is  provided  in  Civil  Code,  Sec.  732,  Subsec.  28,  that  in 
the  construction  of  the  Code  the  words  ** joint  tenants"  and 
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words  of  like  import,  embrace  tenants  in  common  and  in  co- 
parcenary. 

It  is  provided  in  Civil  Code,  Sec.  732,  Subsec.  29,  that  in 
the  construction  of  the  Code  the  words  ** joint  property"  and 
words  of  like  import,  embrace  property  held  jointly  or  in  part- 
nership or  in  coparcenary  or  in  common. 

A  person  becomes  a  joint  tenant  or  tenant  in  common  with 
other  owners  where  the  deeds  under  which  he  acquires  interests 
in  the  land  refer  to  the  land  conveyed  as  undivided  sixth  inter- 
ests.   Kidd  V.  Bell,  122  S.  W.  232. 

Conveyance  to  two  by  a  common  boundary,  yet  discriminat- 
ing with  regard  to  the  interest  conveyed  to  each  respectively,  is 
to  be  construed  as  conveying  to  and  vesting  in  the  grantees  re- 
spectively distinct  though  undivided  interests,  and  creates  a 
tenancy  in  common,  not  a  joint  tenancy.  Craig  v.  Taylor,  6 
B.  M.  457. 

A  devise  of  land  to  several  ''according  to  quantity  and 
quality,  each  taking  possession  of  his  part  when  he  comes  of 
age,  but  if  one  or  more  of  them  should  die  before  coming  of 
age,  then  their  part  to  be  equally  divided  among  the  survivors," 
creates  an  estate  in  common.    Harrison  v.  Batts,  4  Bibb,  420. 

One  joint  tenant  or  joint  owner  has  no  implied  authority 
to  bind  the  others  by  a  sale  of  the  joint  property  or  to  impose 
upon  the  others  without  their  consent,  express  or  implied,  any 
burden  or  liability  growing  out  of  his  sale  of  the  property, 
unless  the  contract  of  the  one  is  ratified  by  the  others  after 
it  is  made.    Womack  v.  Douglas,  157  Ky.  716,  163  S.  W.  1130. 

Tenants  in  common  may  vest  each  other  with  right  of  sur- 
vivorship by  deed  inter  partes,  but  can  not  convert  their  hold- 
ing into  a  technical  joint  tenancy  so  as  to  divest  themselves  of 
the  right  of  partition  as  tenants  in  common.  Truesdell  v.  White, 
13  Bush,  616. 

A  conveyance  of  an  estate  to  husband  and  wife  does  not 
make  them  joint  tenants;  the  survivor  (before  the  adoption  of 
the  Revised  Statutes)  took  the  whole.  Rogers  v.  Orider,  1  Dana, 
243. 

A  patent  issued  in  1800  to  devisees  jointly  constituted  them 
joint  tenants.    Floyd  v.  Johnson,  2  litt.  112. 
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The  possession  of  one  joint  tenant  or  tenant  in  common  is 
the  possession  of  all,  unless  there  is  an  actual  ouster  or  some* 
thing  equivalent  thereto.  Coleman  v.  Hutchensan,  3  Bibb,  210; 
Moss  V.  Currie,  1  Dana,  267;  Taylor  v.  Cox,  2  B.  M.  434; 
Yomig  V.  Adams,  14  B.  M.  129. 

A  child  born  to  them  eo  instanti  became  a  joint  tenant  with 
its  mother  in  real  estate  which  had  been  previously  conveyed 
to  the  mother  and  her  child  or  children  begotten  by  her  then 
husband.    PoweU  v.  Powell,  5  Bush,  620. 

Conveyance  by  husband  of  a  parcener  of  his  interest  in  the 
estate,  though  in  trust  for  his  wife,  makes  a  grantee  a  tenant 
in  common  with  the  other  heirs,  so  that  they  can  not  maintain 
an  action  at  law  for  rents  accrued  after  the  conveyance,  though, 
he  has  had  the  exclusive  use  of  the  premises.  Clark  v.  Fox^  9 
Dana,  194. 

A  devise  of  land  to  be  equally  divided  among  several  con- 
stitutes the  devisees  tenants  in  common.  Floyd  v.  Johnson,  2 
Litt.  113;  Briscoe  v.  McOee,  2  J.  J.  M.  372;  Bowling  v.  Dobyns, 
5  Dana,  439. 

The  relation  existing  between  tenants  in  common  or  joint 
tenants  does  not  necessarily  estop  one  from  acquiring  and  hold- 
ing adversely  to  his  contenant.    OiUaspie  v.  Osbum,  3  Mar.  79. 

Tenants  in  common  may  in  general  sue  severally,  but  they 
can  not  if  the  thing  in  demand  is  disseverable.  Morrison  v. 
Wirm,  Hard.  481. 

Warehouse  receipts  issued  by  a  private  warehouseman,  pur- 
porting to  pledge  a  designated  amount  of  wheat  out  of  a  larger 
mass,  without  separating  and  designating  by  mark  the  wheat 
covered  by  the  receipt,  gives  the  holder  no  lien  on  the  designated 
quantity  of  wheat.  Mercer  Nat,  Bank  v.  Hawkins,  104  Ky.  171, 
46  S.  W.  717,  20  R.  534. 

Such  a  warehouse  receipt  does  not  operate  to  make  the  holder 
a  tenant  in  common  with  the  owner.    Id. 

As  a  rule  the  entry  of  one  tenant  in  common  inures  to  the 
benefit  of  all,  yet  one  may  so  enter  and  hold  as  to  render  the 
entry  and  possession  adverse.  The  bar  is  complete  when  one 
joint  owner  holds  and  claims  the  land  continuously  for  the 
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statutory  period,  and  in  such  a  manner  as  to  apprise  the  others 
of  the  adverse  character.  Oreenhill  v.  Biggs,  85  Ky.  155,  8  R. 
825. 

TENANTS  IN  COPARCENARY.— It  is  provided  in  Civil 
Code,  Sec.  732,  Subsec.  29,  that  in  the  construction  of  the  Code 
the  words  ** joint  property"  and  words  of  like  import,  embrace 
property  held  jointly  or  in  partnership  or  in  coparcenary  or 
in  common. 

It  is  provided  in  Civil  Code,  Sec.  732,  Subsec.  28,  that  in 
the  construction  of  the  Code  the  words  ** joint  tenants"  and 
words  of  like  import,  embrace  tenants  in  common  and  in  co- 
parcenary. 

TENANTS  FROM  MONTH  TO  MONTH.— Where  a  ten- 
ant's  lease  on  premises  has  expired,  and  the  landlord  agrees 
that  he  may  continue  in  possession  and  use  of  the  premises  as 
tenant  by  the  month,  but  to  have  one  month's  notice  before 
required  to  quit,  he  is  not  a  tenant  at  will  or  by  sufferance,  but 
a  tenant  from  month  to  month,  which  tenancy  may  be  terminated 
by  the  landlord  giving  him  one  month's  previous  notice,  which 
may  be  verbal.  J.  W.  Reccius  &  Bro.  v.  Columbia  F.  £  T.  Co., 
120  Ky.  478,  86  S.  W.  1113,  27  R.  880. 

TEND  TO  ESTABLISH.— Allegations  of  a  bill  attacking 
an  order  of  the  Railroad  Commission  fixing  rates  which  state 
what  the  evidence  before  the  commission  did  not  establish  or 
tend  to  establish,  are  not  sufficient  to  warrant  the  court  in  en- 
joining enforcement  of  the  rate-making  order.  L.  cfc  N.  R,  Co. 
V.  Garrett,  231  U.  S.  298,  34  Sup.  Ct.  48. 

TENDER.— Tender  of  bill  of  exceptions.  See  Bill  of 
Exceptions. 

Where  a  machine  was  shipped  in  six  parts,  and  the  carrier 
tendered  to  the  consignee  only  five  of  the  parts  at  destination, 
the  consignee  should  have  accepted  the  five  parts  and  have 
looked  to  the  carrier  for  the  missing  part,  and  damages,  if  any, 
for  the  delay;  and  if  the  missing  part  was  not  delivered,  and 
he  could  not  get  it  from  the  factory,  he  could  recover  the  full 
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value  of  the  machine  from  the  carrier.  After  the  tender  the 
carrier  held  the  five  parts  of  the  machine  as  warehouseman 
only,  and  the  consignee  could  not  recover  for  their  loss  by  fire 
in  the  depot  after  the  tender.  L.  &  N.  B.  Co.  v.  Gay,  143  Ky. 
56,  135  S.  W.  400,  33  L.  R.  A.  (N.S.)  303. 

A  tender  to  a  corporation  is  sufficient  if  made  to  an  officer 
of  the  corporation  acting  in  place  of  the  treasurer.  LatUsvitte 
By.  Co.  V.  Williams,  109  S.  W.  &74,  33  R.  168. 

A  conditional  tender  is  not  good.    Nantz  v.  Lober,  1  Duv.  305. 

Tender  of  a  deed  which  fails  to  convey  in  compliance  with 
the  contract  of  sale,  or  which  fails  to  give  a  description,  of  the 
land,  is  not  good.    Williams  v.  Abrahcans,  3  Bush,  187. 

A  tender  is  unavailing  where  the  amount  offered  was  insuf- 
ficient, and  even  that  not  tendered  in  court.  Haddix  v.  WHson, 
3  Bush,  525. 

The  offer  to  pay  an  uncertain  sum  not  known  to  be  equal 
to  the  debt  is  not  a  legal  tender.  Huston  v.  Noible,  4  J.  J.  M. 
131. 

Refusal  afterwards  to  pay  money  as  tendered  will  deprive 
a  tender  of  all  legal  availability.    Nantz  v.  Lober,  1  Duv.  306. 

A  plea  of  tender  at  law  or  in  chancery  is  unavailing  unless 
the  money  be  brought  into  court.    Jarboe  v.  MoAtee,  7  B.  M.  282. 

Debtor  who,  after  making  a  tender  to  get  unreasonable  ad- 
vantage, used  the  money  tendered,  as  well  as  the  land  for  which 
he  owed  it,  apprehending  no  danger  as  to  title,  will  not  be  exon- 
erated from  interest.    Nantz  v.  Lober,  1  Duv.  305. 

A  note  for  so  many  dollars  **in  gold  and  silver*'  is  a  note 
for  the  direct  payment  of  money,  and  a  tender  of  bullion,  gold 
and  silver  bars,  etc.,  is  not  good.    Hart  v.  Flynn,  8  Dana,  190. 

A  tender  of  $50  in  open  court  in  ''full  satisfaction"  of 
plaintiff's  demand,  which  sum,  it  is  recited,  plaintiff  refused 
to  accept,  was  not  good  either  as  a  common  law  tender  or  under 
the  Civil  Code,  as  there  was  no  offer  to  permit  judgment  to  go 
for  costs  up  to  the  time  of  the  tender,  and  plaintiff  was  in  fact 
not  present  in  court  and  had  no  notice  that  the  tender  would 
be  ipade;  and,  upon  a  verdict  for  plaintiff  for  $50,  he  was 
entitled  to  judgment  for  all  his  costs,  and  not  merely  for  costs 
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up  to  the  time  of  the  tender.  Samuds  v.  Simmons,  60  S.  W. 
937,  22  R.  1586. 

In  an  action  on  a  covenant  for  the  price  of  tobacco  to  be 
delivered  at  New  Orleans,  to  be  paid  on  a  day  subsequent,  an 
averment  of  an  oflfer  to  deliver,  without  showing  a  delivery 
or  why  it  was  not  in  fact  made,  is  insufScient.  Morton  v.  Smith, 
4  Mon.  313. 

A  contract  for  the  sale  of  a  particidar  lot  of  cattle  can  not 
be  performed  by  tendering  less  than  the  entire  lot,  even  though 
the  seller  was  prevented  by  the  act  of  God  from  tendering  the 
entire  lot.    Field  v.  Williams,  8  R.  423. 

Where  one  to  whom  money  is  tendered  gives  at  the  time  as 
his  only  reason  for  rejecting  it  that  it  is  not  sufScient  in  amount, 
he  can  not  afterward  insist  that  it  was  not  a  legal  tender  because 
it  required  change.    Campbell  v.  Williams,  15  R.  704. 

In  an  action  in  the  county  court  to  condemn  land  for  railroad 
purposes,  the  judgment  of  the  County  Court  fixing  the  dam- 
ages provided  that  if  plaintiff  desired  to  appeal  therefrom, 
instead  of  paying  the  damages  to  defendant,  it  should  pay 
same  to  the  clerk  of  the  County  Court.  Plaintiff  paid  the 
damages  to  the  cleric,  appealed  to  the  Circuit  Court,  and  sought 
to  take  possession  of  the  land  but  was  resisted  by  defendant. 
Plaintiff  secured  a  temporary  injunction  against  defendant's 
interference;  this  injunction  was  dissolved,  and  plaintiff  asked 
that  it  be  reinstated,  contending  that  he  had  complied  with  Sec. 
242,  Ky.  Constitution,  by  paying  into  court  the  damages  as- 
sessed. The  old  rule  as  existing  under  the  former  Constitution, 
of  requiring  a  tender  of  the  money  before  taking  possession  of 
the  land,  has  not  been  changed  by  the  new  Constitution,  and 
that  the  payment  of  the  money  to  the  clerk  was  not  equivalent 
to  a  tender  of  the  money  and,^therefore,  a  reinstatement  of  the 
injunction  was  denied.  Chicago,  etc,  B.  Co.  v.  Sullivan,  24 
R.860. 

An  answer  averring  that  on  the  day  the  note  matured  de- 
fendant went  to  the  bank  at  which  the  note  was  made  payable 
^'for  the  purpose  of  delivering  the  certificates  of  stock  and  of 
taking  up  said  note,"  and  that  ''he  was  then  ready,  able^  and 
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willing  to  deliver  the  stock  in  satisf acton  of  the  note,"  but  that 
the  note  had  not  been,  and  was  not  thereafter  presented  at  the 
bank  for  payment,  does  not  aver  a  tender  of  the  shares  of  stock. 
Tranter  v.  Hibberd,  56  S.  W.  169,  21  R.  1710. 

In  an  action  in  the  County  Court  to  condemn  land  for 
railroad  purposes,  the  judgment  of  the  County  Court  &dng 
the  damages  provided  that  if  plaintiff  desired  to  appeal  there- 
from, instead  of  paying  the  damages  to  defendant,  it  should 
pay  same  to  the  clerk  of  the  County  Court.  Plaintiff  paid  the 
damages  to  the  clerk,  appealed  to  the  Circuit  Court,  and  sought 
to  take  possession  of  the  land,  but  was  resisted  by  defendant. 
Plaintiff  secured  a  temporary  injunction  against  defendant's 
interference;  this  injunction  was  dissolved,  and  plaintiff  asked 
that  it  be  reinstated,  contending  that  he  had  complied  with. 
Sec.  242,  Constitution  of  Kentucky,  by  paying  into  court  the 
damages  assessed.  Held,  that  the  payment  of  the  money  to 
the  clerk  was  not  a  tender  of  the  money,  and  reinstatemait  of 
the  injunction  should  be  denied.  Chicago,  etc.,  B.  Co.  v.  StMi- 
van,  24  B.  860. 

The  rule  requiring  a  tender  or  payment  into  court  of  money 
received,  does  not  apply  when  the  party  seeking  to  avoid  the 
contract  is  in  any  event  to  retain  the  amount  received.  Fox 
V.  Henderson's  Exr.,  150  Ky.  115;  Bramble  v.  C,  P.  <t  8.  E,  R, 
Co.,  132  Ky.  547;  Z7.  P.  R,  Co,  v.  Harris,  158  U.  S.  326,  20 
Cyc.  21;  Robinson  Y,  Robinson,  153  Ky.  828,  156  S.  W.  903. 

The  rule  requiring  a  tender  or  payment  into  court  of  money 
received,  does  not  apply  where  the  party  seeking  to  avoid  the 
contract  is  in  any  event  entitled  to  retain  the  money  received. 
Robinson  v.  Robinson,  153  Ky.  828,  156  S.  W.  903. 

A  tender  of  ** legal  tender  treasurer  notes"  will  not  stop  the 
running  of  interest  on  a  note  or  account.  A  contract  for  the 
payment  of  money  can  not  be  discharged  in  the  United  States 
Treasury  notes.    McWilliams  v.  Fecleamer,  3  Ky.  Opin.  680. 

Where  there  is  no  controversy  as  to  the  character  of  mon^ 
tendered,  but  plaintiff  claims  more  than  is  tendered,  the  tender 
establishes  defendant's  liability  for  the  amount  tendered,  an^^. 
plaintiff  may  accept  that  amount  as  a  payment  pro  tanto,  and 
continue  the  litigation  for  the   balance,  he  being  responsible 
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for  costs  subsequently  accruing  in  case  he  fails  to  recover  more. 
WeUs  V.  Bobb,  9  Bush,  32. 

A  mere  offer  on  the  part  of  a  borrowing  member  to  pay  his 
indebtedness  to  the  association  while  it  was  a  going  concern 
was  not  equivalent  to  a  tender  of  payment  of  the  debt.  National 
B.  &  L.  Assn.  V.  Frisbie,  76  S.  W.  7,  25  R.  449. 

Keeping  up  Tender.  A  tend<er,  unless  kept  up,  does  not 
stop  the  interest  on  a  debt.  Leivis  v.  Helton,  144  Ky.  595,  139 
S.  W.  772. 

A  tender  to  be  effective  must  be  kept  good.  Woodland  Ceme- 
tery Co.  V.  Ellison,  80  S.  W.  169,  25  R.  2069. 

Tender  of  State  Treasury  Warrants.  A  tender  of  State 
Treasury  Warrants  in  payment  of  a  debt  due  the  State  is  not 
good.  Ky.  Chair  Co.  v.  Com.,  105  Ky.  455,  49  S.  W.  197,  20 
R.  1279. 

Check.  A  <^rtified  check  is  not  ordinarily  the  equivalent 
of  money  for  the  purposes  of  a  tender.  Hobbs  v.  Roy,  96  S.  W. 
589,  29  R.  999. 

Tender  of  payment  by  check  is  sufficient  where  the  drawer 
has  sufficient  funds  in  the  bank  to  meet  the  payment,  unless 
the  refusal  is  upon  the  ground  that  the  tender  is  not  in  lawful 
money.    Ned  v.  Finley,  136  Ky.  346,  124  S.  W.  248. 

Tender  of  Fare  to  Avoid  Ejection.  The  tender  by  a  pas- 
senger to  the  conductor  of  a  train  of  more  than  the  correct  fare 
is  a  good  tender,  but  if  coupled  with  a  demand  for  change  as 
a  precedent  condition  to  giving  the  money  tendered,  it  is  not, 
and  a  mere  spoken  offer  to  pay  in  such  case  while  the  person 
is  being  ejected  from  the  train  need  not  be  noticed.  L.  &  N. 
B.  Co.  V.  Cottengim,  104  S.  W.  280,  31  R.  871. 

But  a  tender  may  be  made  after  the  ejection  is  begun,  which 
would  have  the  effect  to  restore  the  person's  rights  as  a  pas- 
senger.   Id 

One  who  enters  a  passenger  train  and  refuses  to  pay  fare 
is  a  trespasser,  and  he  is  none  the  less  a  trespasser  if  he  tenders 
a  fare  which  the  conductor  is  not  authorized  to  receive.  Flood 
V.  C.  &  0.  By.  Co.,  80  S.  W.  184,  25  R.  2135. 
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A  passenger  who  has  paid  his  fare  to  the  point  of  his  desti- 
nation may  stand  upon  his  right  and  refuse  to  pay  fare  wrong- 
fully demanded  of  him,  and  if  ejected  may  recover  damages. 
Camden  Interstate  By.  Co.  v.  Frazier,  97  S.  W.  776,  30  R.  186. 

Where  there  was  testimony  that  while  one  of  the  trainmen 
had  plaintiff  under  his  arms  and  another  had  him  by  the  legs, 
in  an  effort  to*  eject  him  from  the  train,  plaintiff  while  having 
money  in  his  hand  to  pay  his  fare  said  to  the  conductor,  **Here, 
I  will  pay  you,"  this  was  evidence  of  a  sufficient  tender.  L.  & 
N.  B.  Co.  Y.  Coiiengim,  119  S.  W.  751. 

Where  a  passenger  truthfully  told  a  conductor  that  he  had 
obtained  a  ticket  and  lost  it,  and  offered  to  pay  the  ticket  fare, 
which  the  conductor  accepted  without  demanding  more,  he  had 
no  right  thereafter  to  eject  the  passenger  on  his  refusal  to  pay 
the  additional  amount  necessary  to  make  the  train  fare,  though 
the  conductor  might  have  had  the  right  originally  to  demand 
the  train  fare.  Louisville,  H.  <&  St.  L.  By.  Co.  v.  JopUn,  55 
S.  W.  206,  21  R.  1380. 

Tender  Back  of  Money  Received  in  Settlement  for  Inju- 
ries. Before  one  can  recover  on  a  claim  for  personal  injuries 
which  have  been  settled  by  compromise,  on  the  ground  that  the 
settlement  and  compromise  were  procured  by  fraud,  he  must 
repay  the  money  or  tender  back  the  property  received  in  settle- 
ment of  the  claim.  The  rule  is  different  in  cases  where  the 
court  has  control  over  money  or  property  of  the  plaintiff  out 
of  which  it  could  enforce  repayment.  L.  &  N.  B.  Co.  v.  Mc- 
Elroy,  100  Ky.  153,  37  S.  W.  844,  18  R.  730. 

Where  money  is  paid  simply  for  wages  lost  up  to  the  time 
of  the  settlement,  no  tender  of  the  amount  paid  is  necessary 
in  order  to  maintain  an  action,  but  the  amount  so  paid  should 
be  credited  on  the  amount  allowed.  Houston,  Stanwood  A  Qawr 
hie  Co.  V.  Bain,  157  Ky.  623,  163  S.  W.  765. 

Where  plaintiff  seeks  to  repudiate  a  settlement  which  he  has 
made  for  personal  injuries,  he  is  not  required  to  repay  to  d^ 
fendant,  or  to  tender,  the  identical  money  received  in  settle- 
ment. L.  cfc  N.  B.  Co.  V.  Helm,  121  Ky.  645,  89  S.  W.  709,  28 
R.  603. 
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A  servant  suing  his  master  for  injuries  need  not  repay  or 
tender  back  the  money  which  he  has  received  for  wages  and 
medical  bills  in  order  to  maintain  his  action,  unless  such  amounts 
were  received  by  him  in  compromise  and  settlement  of  his  claim. 
Continental  Tobacco  Co.  v.  Knoop,  71  S.  W.  3,  24  R.  1268. 

TENDER  AGE. — 'A  child  of  tender  age  must  be  less  than 
fourteen  years  old.  BamhilVs  Admr.  v.  Mt.  Morgan  Coal  Co., 
215  Fed.  608. 

TENEMENT  HOUSES.— The  Tenement  House  Act  pertains 
to  apartment  houses,  tenements,  etc.,  in  cities  of  the  first  class. 
Acts  1»10,  Chap.  41,  p.  120,  as  amended  by  Acts  1912,  Chap. 
140,  p.  573;  Ky.  Stats.  (1915),  Sec.  3037^. 

"A  *  tenement  house'  is  any  house  or  building,  or  portion 
thereof,  in  a  city  of  the  first  class,  which  is  rented,  leased,  let 
or  hired  out,  to  be  occupied,  or  is  occupied  or  is  intended,  ar- 
ranged and  designed  to  be  occupied  as  the  home  or  residence 
of  three  families  or  more,  living  independently  of  each  other,  and 
doing  their  cooking  upon  the  premises,  and  having  a  common 
right  in  the  halls,  stairways,  yard,  cellar,  water  closets  or  privies, 
or  some  of  them,  and  includes  apartment  houses  and  fiat  houses 
in  cities  of  the  first  class."  Acts  1912,  Chap.  140,  p.  573;  Ky. 
Stats.  (1915),  Sec.  3037^^. 

Tenement  houses  as  popularly  known,  and  also  as  defined 
by  statute,  have  been  regarded  as  a  distinct  class  of  buildings, 
susceptible  of  and  requiring  regulation  by  virtue  of  the  police 
power.  It  is,  therefore,  within  the  power  of  the  Legislature, 
either  directly  by  statute  or  by  authority  conferred  upon  mu- 
nicipal corporations,  to  enact  rules  and  ordinances  to  regulate 
the  manner  of  constructing  these  buildings  for  the  purpose 
of  promoting  the  health  and  safety  of  the  inhabitants.  It  is 
not  a  valid  objection  to  the  exercise  of  this  power  that  the 
expense  of  making  changes  in  such  buildings  is  imposed  upon 
the  owner,  so  long  as  the  object  of  the  law  is  without  doubt 
the  promotion  or  the  protection  of  the  health  of  the  inmates 
of  these  houses,  or  the  preservation  of  the  houses  themselves, 
and  consequently  much  other  property,  against  loss  or  destruc- 
tion by  fire,  and  so  long  as  the  alterations  or  changes  can  be 
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effected  at  a  reasonable  cost  to  the  owner.    Polsgrove  v.  Moss, 
154  Ky.  408, 157  S.  W.  1133. 

Constitutionality  of  statutory  regulations  as  to  safety  and 
sanitary  conditions  of.  See  note  on  this  subject  in  17  L.  R. 
A.  (N.S.)  486. 

TENEMENTS.— It  is  provided  in  Civil  Code,  Sec.  732^  that 
in  the  construction  of  the  Code  the  words  **real  property" 
mean  lands,  tenements  and  hereditaments. 

It  is  provided  in  Ky.  Stats.,  Sees.  446,  458,  that  in  the  con- 
struction of  statutes  the  words  **real  estate"  or  **land"  shall 
be  construed  to  mean  lands,  tenements  and  hereditaments  and 
all  rights  thereto  and  interests  therein,  other  than  a  chattel 
interest. 

TENSE. — In  construing  the  Civil  Code  each  tense  includes 
every  tense.    See  Civil  Code,  Sec.  732. 

It  is  provided  in  the  Tenement  House  Act,  applicable  to 
cities  of  the  first  class,  that  '*  certain  words  and  terms  in  this 
Act  are  defined  for  the  purposes  thereof  as  follows:  Words 
used  in  the  present  tense  include  the  future ;  words  in  the  mas- 
culine gender  include  the  feminine  and  neuter;  the  singular 
number  includes  the  plural,  and  the  plural  the  singular;  the 
word  'person'  includes  a  corporation  as  well  as  a  natural  per- 
son."   Acts  1912,  p.  573;  Ky.  Stats.  (1915),  Sec.  3037gr. 

TENURE. — The  word  *' tenure,"  in  its  technical  sense,  is 
the  manner  whereby  lands  or  tenements  are  holden,  or  the 
service  that  the  tenant  owes  to  his  lord,  and  there  can  be  no 
tenure  without  some  service,  because  the  service  makes  the  ten- 
ure. Tenure  signifies  the  estate  in  the  land.  Bard  v.  Orundy's 
Devisees,  Sneed,  169. 

TERM. — The  word  **term"  is  unifomdy  used  to  designate 
a  fixed  and  definite  period  of  time.  Speed  &  Warthingion  v. 
Crawford,  3  Met.  213. 

The  word  **term"  means  the  duration  or  extent  of  the  interest 
in  the  premises  acquired  by  the  tenant  from  his  landlord  by  the 
terms  of  his  lease.    Orizzle  v.  Pennington,  14  Bush,  116. 

TERM  AT  WHICH  THE  JUDGMENT  WAS  RENDERED^ 

The  provision  of  the  Code,  that  ''the  appeal  shall  be  prayed 
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daring  the  term  at  which  the  judgment  was  rendered/'  in  cases 
where  there  is  a  motion  for  a  new  trial,  refers  to  the  term  at 
which  the  judgment  is  rendered  overruling  the  motion  for  a 
new  trial.    Louisville  Chemical  Works  v.  Com.,  8  Bush,  180. 

TERM  OF  COURT. — In  courts  of  continuous  session  the 
period  of  sixty  days  constitutes  a  term  for  all  purposes  for 
which  terms  are  fixed,  and  therefore  a  special  judge  elected  to 
try  a  particular  case  has  no  power  to  preside  in  the  case  after 
the  expiration  of  sixty  days  from  the  time  of  his  election.  Crane 
iSt  Co.  V.  Brooke,  109  Ky.  651,  60  S.  W.  404,  22  B.  1271. 

The  Eenton  Circuit  Court  is  a  court  of  continuous  session, 
hut  not  a  court  of  continuous  term.  For  all  purposes  for  which 
terms  are  fixed,  the  period  of  sixty  days  constitutes  a  term.    Id. 

As  the  Jefferson  Court  of  Common  Pleas  and  Louisville  Law 
and  Equity  Court  have  such  control  over  their  judgments  for 
sixty  days  as  Circuit  Courts  have  over  their  judgments  during 
the  term  in  which  they  were  rendered,  the  period  of  sixty  days 
from  the  entry  or  rendition  of  an  order  or  judgment  in  these 
courts  is  to  be  regarded  as  a  **term"  as  to  that  particular  order 
or  judgment.  Therefore  the  time  for  filing  a  bill  of  exceptions 
in  either  of  these  courts  can  not  be  extended  beyond  one  hun- 
dred and  twenty  days  from  the  entry  of  the  order  overruling 
the  motion  for  new  trial.  Johnson  v.  Stivers,  95  Ky.  128,  15 
R.  477 ;  Cavanaugh  v.  Corckran,  11  R.  855 ;  Shrader  v.  WUhite, 
11  R.  954;  Cain  v.  Cain,  12  R.  635;  Bannon  v.  Moran,  12  R.  989. 

The  whole  term  of  a  court  is,  in  law,  for  many  purposes, 
considered  as  one  day,  particularly  for  purposes  of  correcting 
and  amending.  Ward  v.  Lee,  1  Bibb,  23;  Bevill  v.  Claxom,  12 
Bush,  583. 

A  judgment  of  forfeiture  upon  a  bail  bond  was  properly  set 
aside,  where  the  defendant  was  delivered  to  the  jailer  before 
the  term  of  court  as  fixed  by  statute  ended,  although  the  business 
of  the  court  had  been  finished  and  an  adjournment  had  some 
seven  or  eight  days  before,  the  surety  having  understood  that 
he  had  until  the  end  of  the  term  to  produce  the  defendant  and 
acted  in  good  faith  in  his  efforts  to  effect  the  capture  and  de- 
livery of  the  defendant.  Com.  v.  Hurst,  149  Ky.  435,  149  S. 
W.  866. 
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Though  Sec.  1085,  Ky.  Stata.,  requires  the  terms  of  justices 
of  the  peace  to  be  fixed  by  order  of  the  County  Court,  yet  as 
the  law  provides  a  different  and  more  speedy  remedy  for  the 
trial  of  cases  of  forcible  detainer  than  for  the  trial  of  other 
civil  proceedings,  a  justice  of  the  peace  may  try  such  cases  out 
of  term  time.    Donelan  v.  Draddy,  53  S.  W.  1038,  21  R.  1054. 

TERM  OF  OFFICE.— A  term  of  office  when  the  period  of 
the  term  is  fixed  by  Constitution  or  statute  means  the  period 
designated  by  the  Constitution  or  statute.  There  should  be 
a  certainty  and  a  fixedness  about  the  words  **his  term  of  office/* 
They  are  not  intended  to  depend  on  the  mere  accident  of  ap- 
pointment or  election  to  fill  a  vacancy  for  a  month  or  a  year. 
When  a  person  is  appointed  or  elected  to  fill  a  vacancy  in  a 
term,  he  merely  fills  out  the  term  of  his  predecessor.  He  does 
not  enter  on  a  new  term  of  office,  as  does  a  person  who  is  elected 
or  appointed  and  takes  the  office  at  the  beginning  of  the  term 
as  fixed  by  law.  Bosworih  v.  Ellison,  148  Ky.  708,  147  S.  W. 
400. 

Under  Sees.  93  and  107,  Constitution,  authorizing  the  Gen- 
eral Assembly  to  provide  for  the  election  or  appointment  of 
officers  for  a  term  **not  exceeding  four  years,''  the  Act  of  March 
5,  1898,  creating  the  board  of  penitentiary  commissioners  and 
fixing  the  terms  of  these  commissioners  at  two,  four,  and  six 
years  respectively,  is  void,  in  so  far  as  it  fixes  the  term  of  one 
of  the  commissioners  at  six  years.  Comrs.  of  Sinking  Fund  v. 
George,  47  S.  W.  779,  20  R.  938. 

Where  no  time  is  fix^  at  which  the  term  of  office  is  to  begin, 
the  party  elected  may  enter  upon  the  discharge  of  its  duties 
when  he  receives  the  certificate  and  is  qualified  according  to 
law.    McOee  v.  Oill,  79  Ky.  106,  1  R.  423. 

Where,  by  statute,  an  inspector  of  illuminating  oils  ''shall 
remain  in  office  for  four  years,"  and  the  incumbent  dies  during 
that  period,  the  appointment  of  his  successor  is  only  for  the 
unexpired  part  of  the  term,  and  not  for  a  full  term  of  four 
years,  although  the  order  of  appointment  so  recites.  Hoke  v. 
Richie,  100  Ky.  66,  37  S.  W.  83,  18  R.  546. 

Where  two  school  trustees  were  elected  at  the  same  time  to 
fill  a  two  and  a  three  year  term,  and  the  statute  indicated  no 
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method  of  determining  which  trustee  was  ^eted  for  the  longei' 
term,  an  agreement  between  the  trustees-elect  was  a  proper 
method  of  deciding  the  question,  and  the  fact  that  one  of  the 
trustees  received  a  larger  number  of  votes  did  not  entitle  him 
to  the  longer  term.  Gilbert  v.  Lucas,  139  Ky.  552,  107  S.  W. 
751,  32  R.  979. 

Where  neither  the  Constitution  nor  the  statute  fixes  the  term 
of  office,  the  appointee  holds  at  the  pleasure  of  the  appointing 
power,  although  it  was  attempted  by  the  appointing  power  to 
fix  a  definite  term.  Parsons  v.  Breed,  126  Ky.  759,  104  S.  W. 
766,  31  R.  1136. 

TERM  OF  YEARS.— Constitution,  Sec.  164,  provides  that 
no  municipal  corporation  shall  grant  any  franchise  or  privilege 
for  a  term  exceeding  twenty  years,  and  that  before  granting 
such  franchise  for  **a  term  of  years"  the  municipality  shall 
advertise  for  bids  and  award  the  franchise  to  the  highest  and 
best  bidder.  Held,  that  the  words  **term  of  years"  did  not 
exclude  from  the  operation  of  the  section  a  franchise  for  one 
year,  where  it  involved  the  use  of  permanent  structures  in  a 
street.  HiUiard  v.  Oea.  G.  Fetter,  L.  &  E.  Co.,  127  Ky.  95, 
105  S.  W.  115,  31  R.  1330. 

TERMINAL  POINTS.— Under  Sees.  1790  and  1793,  Ky. 
Stats.,  relating  to  the  construction  of  fences  and  cattle-guards 
along  the  right  of  way,  the  ** terminal  points"  referred  to  in 
the  latter  section,  at  which  cattle-guards  are  required  to  be 
constructed,  are  points  where  the  parallel  fencing  for  any 
reason  stops,  and  not  points  at  which  the  road  enters  and  leaves 
a  farm.  McKee  v.  Cincinnati,  etc..  By.  Co.'s  Beceiver,  102  Ky. 
253,  43  S.  W.  241,  19  R.  1270. 

TERMINATION  OF  PROSECUTION.— An  order  abating 
an  indictment,  on  motion  of  the  prosecuting  attorney,  although 
superinduced  by  the  mistaken  belief  that  the  defendant  was 
dead,  was  a  termination  of  that  prosecution,  and  it  could  not  be 
reinstated  on  the  docket  as  a  pending  indictment.  Henry  v. 
Com.,  4  Bush,  428. 

The  return  of  a  verdict  finding  the  defendant  in  an  indict- 
ment guilty  and  fixing  his  punishment,  does  not  terminate  the 
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case,  nor  does  the  entering  oi  a  judgment  upon  the  verdict 
finally  dispose  of  the  ease ;  the  indictment  is  still  pending  until 
the  expiration  of  the  time  given  the  defendant  for  filing  a  motion 
and  grounds  for  a  new  trial,  which,  in  a  criminal  case,  may 
be  done  at  any  time  before  the  ending  of  the  term.  Brannon  v. 
Cam.,  162  Ky.  350,  172  S.  W.  703. 

TERMINATION  OF  SUIT.— At  common  law  the  obtaining 
of  a  final  judgment  was  such  a  termination  of  a  suit  as  brought 
the  relation  to  a  close.  Tritsch  v.  City  of  Covington,  161  Ky. 
171,  170  S.  W.  518. 

TERRITORIES-— It  is  provided  in  Civil  Code,  Sec.  732, 
that  in  the  construction  of  the  Code  the  words  ** United  States" 
embrace  the  States  and  Territories  thereof  and  the  District  of 
Columbia. 

TESTAMENTARY. — The  expressions  **all  causes,  matters, 
suits  and  controversies  testamentary,'*  carry  along  with  them 
the  whole  jurisdiction  as  to  probates,  which  had  been,  so  per- 
plexingly  divided  in  England,  between  the  courts  ecclesiastical 
and  temporal.    Payne's  Will,  4  T.  B.  Monroe,  426. 

TESTAMENTARY  CAPACITY.— See  Soundness  op  Mind. 

TESTAMENT.— It  is  provided  in  Ky.  Stats.,  Sees.  446, 
463,  that  in  the  construction  of  statutes  **the  word  *will'  shall 
be  construed  to  mean  codicils  as  well  as  wills,  and  the  words 
'last  will,*  as  meaning  last  will  'and  testament.'  The  word 
'issue'  as  applied  to  the  descent  of  real  estate  shall  be  construed 
to  include  all  the  lawful  lineal  descendants  of  the  ancestor." 

TESTAMENTARY  DEEDS.— The  courts  make  a  distinction 
between  testamentary  deeds  and  a  deed  which  is  the  result  of 
an  ordinary  business  transaction,  and  where  the  parties  are  deal- 
ing with  each  other  as  business  antagonists.  Sellers  v.  Sellers, 
162  Ky.  9,  171  S.  W.  449. 

TESTAMENTARY    JURISDICTION.— Testamentary    juris- 

diction  of  the  County  Court  attaches  the  instant  of  the  testator's 
death,  and  can  not  be  divested  by  the  destruction  of  t^  paper 
containing  the  will.    Payne's  Will,  4  T.  B.  Monroe,  427. 
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TESTES  PONDERANTUR  NON  NUMERANTUR.— Wit- 
nesses are  weighed,  not  numbered ;  i.  e.,  the  mere  number  of  the 
witnesses  brought  forward  to  prove  any  fact  is  not  so  important 
as  their  credibility,  judgment,  etc.    Cochran's  Law  Lexicon. 

TESTIFY.— Civil  Code,  Sec.  606,  Subsee.  3,  provides:  '*No 
person  shall  testify  for  himself  in  chief  in  an  ordinary  action 
after  introducing  other  testimony  for  himself  in  chief,  nor 
in  an  equitable  action,  after  taking  other  testimony  for  himself 
in  chief."  **The  manifest  object  of  this  provision  was  to  pre- 
vent a  party  to  a  suit  from  sitting  by  and  hearing  his  own 
witnesses,  and  then  taking  the  stand  in  his  own  behalf  and  sup- 
plying the  deficiencies  in  their  testimony.  This  section  of  the 
Code  should  be  interpreted  in  the  light  of  the  purpose  for  which 
it  was  enacted.  To  testify  is  to  make  a  solemn  declaration  on 
oath  or  affirmation,  for  the  purpose  of  establishing  or  making 
proof  of  some  fact  {Nash,  v.  Hoxie,  59  Wis.  388,  18  N.  W.  408), 
and  it  signifies  the  giving  of  testimony  whether  orally  or  in 
writing  (Case  v.  James,  90  Wis.  320,  63  N.  W.  237).  In  this 
sense  it  is  used  in  the  above  section  of  the  Code,  for  it  provides 
that  a  party  shall  not  testify  for  himself  in  chief  in  an  equitable 
action,  where  testimony  is  usually  taken  by  deposition,  after 
taking  other  testimony  for  himself  in  chief.  We  are  therefore 
of  the  opinion  that,  so  far  as  this  provision  of  the  Code  is 
concerned,  a  party  who  testifies  by  deposition  testifies  when  he 
is  sworn  and  deposes,  and  not  when  the  deposition  is  read.  All 
that  is  necessary  then  is  for  a  party  to  give  his  deposition 
before  his  other  witnesses  testify  in  chief,  either  orally  or  by 
deposition.*'  Cumberland  T.  &  T.  Co.  v.  Over  field,  127  Ky.  554, 
106  S.  W.  242. 

TEXAS  CATTLE.— Under  Ky.  Stats.,  Sec.  1331,  making  it 
unlawful  for  any  person  to  bring  into  this  State  cattle  known 
as  ** Texas  cattle,"  other  than  in  the  months  of  December,  Janu- 
ary and  February,  an  indictment  which  alleges  that  a  railroad 
company  did,  in  the  County  of  Carlisle,  .  .  .  during  a 
month  other  than  December,  January,  and  February,  unlaw- 
fully bring  into  the  county  aforesaid  ** Texas  cattle*'  is  not  good. 
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it  being  no  offense,  under  the  statute,  to  bring  * 'Texas  cattle'* 
into  Carlisle  County  from  another  county  in  this  State,  and 
the  indictment  failing  to  charge  that  the  cattle  were  brought 
into  this  State.    Com.  v.  I.  C.  B.  Co.,  90  S.  W.  273,  28  R.  734. 

TEXAS  ROAD. — ^A  writing  dated  at  Waitman,  which  is 
in  Hancock  County,  and  a  station  on  the  Louisville,  Henderson 
&  St  Louis  Railway,  commonly  known  as  the  ''Texas"  road,  in 
which  it  is  stated  that  land  agreed  to  be  conveyed  is  that  of  the 
grantors,  contains  ninety  acres,  more  or  less,  situated  on  the 
Texas  railroad,  contains  a  su£Scient  description  of  the  land. 
WhUwoHh  V.  Pool,  96  S.  W.  880,  29  R.  1104. 

THANKSGIVING  DAY.— Although  "Thanksgiving  Days'' 
are  made  holidays  by  the  statute,  they  are  not  treated  as  the 
Christian  Sabbath  except  as  to  commercial  paper,  and  where 
money  becomes  due  on  such  a  day  the  debtor  is  in  default  if 
he  fails  to  pay  on  that  day.  National  MuttuU  Benefit  Associch 
tian  V.  Miller,  85  Ky.  88,  8  R.  731. 

THAT  IS  CERTAIN  WHICH  MAY  BE  MADE  CERTAIN 

See  Id  Certum  Est,  in  this  book. 

THAT  PURPOSE.— ** That  purpose"  means  a  single  pur- 
pose, already  in  the  mind  of  the  reader.  Higgins  v.  Prater,  91 
Ky.  14. 

THE- — The  usual  abbreviation  of  the  word  ''national"  in 
designating  the  national  bank  at  which  a  note  is  payable  does 
not  affect  the  negotiability  of  the  note,  nor  is  it  material  that 
the  article  ''the,*'  prefixed  to  the  name  of  the  bank  in  its  char- 
ter, is  omitted.  Oraham  v.  Lou.  City  Nat.  Bank,  103  Ky.  641, 
45  S.  W.  870,  20  R.  295. 

There  being  no  disagreement  as  .to  the  identity  of  the  subject- 
matter  of  the  contract  sued  on,  an  instruction  allowing  plaintiff 
to  recover  if  he  bought  a  "crop  of  tobacco''  instead  of  "the 
crop  of  tobacco*'  referred  to  in  the  pleadings  and  evidence,  could 
not  have  prejudiced  defendant.    Linnville  v.  Kenton,  11  R.  630. 

THEFT. — Provision  that  policy  should  not  cover  loss  by  theft 
construed.    Leiber  v.  Ins,  Co,,  6  Bush,  639. 
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THEIR. — The  word  ** their'*  was  supplied  to  give  effect  to 
plain  meaning  of  a  testator.  Cecil  v.  Cecil,  161  Ky.  419,  170 
S.  W.  973. 

While  defendants  jointly  indicted  may  be  jointly  tried,  the 
verdict  and  judgment  must  be  several;  and  therefore  a  verdict 
finding  **the  defendants"  (naming  them)  guilty  of  voluntary 
manslaughter  and  fixing  ** their'*  punishment  at  confinement  in 
the  penitentiary  for  a  period  of  twenty-one  years,  followed  by  a 
joint  judgment,  can  not  be  sustained.  Arnold  v.  Com.,  55  S.  W. 
894,  21  R.  1566. 

Where,  by  a  written  instrument,  real  estate  is  transferred 
to  a  husband  and  wife,  and  at  the  death  of  said  husband  and 
wife  the  lands  are  to  be  equally  divided  among  all  the  children, 
and  it  is  provided  in  the  instrument  that  the  conveyance  is  made 
**for  their  mutual  and  joint  support  and  to  the  survivor  of 
them,"  the  word  ** their"  is  held  to  refer  to  the  husband  and 
his  wife,  and  not  to  them  and  their  children.  Neil  v.  Neil,  10 
Ky.  Opin.  571. 

THEIR  HEIRS  LAWFULLY  BEGOTTEN^A  devise  in 
trust  for  the  use  of  testator's  daughter  during  her  life,  and 
after  her  death  for  the  use  of  his  three  granddaughters  and 
** their  heirs  lawfully  begotten,**  vests  a  remainder  in  fee  in 
the  granddaughters.    Johnson  v.  Johnson,  2  Met.  334. 

THEIRS- — In  an  action  for  destroying  a  railroad  crossing 
an  averment  by  plaintiffs  that  a  farm  is  theirs  is  equivalent  to 
saying  that  they  own  the  land.  Zook  v.  7.  C.  R.  Co.,  80  S.  W. 
211,  25  R.  2194. 

THEIR  HEIRS  FOREVER.-^S^  Heirs. 

THEM. — ^Where  a  holographic  will  provides  that  **the  home 
where  we  now  live  shall  be  the  of  wife  and  children  to  the 
at  her  death,"  the  court  will  supply  the  manifest  omissions  so 
as  to  make  the  language  **the  home  where  we  now  live  shall 
be  the  property  of  my  wife  and  children — to  them  at  her  death." 
Houchens'  Guardian  v.  Houchens,  158  Ky.  190,  164  S.  W.  791. 

A  summons  on  a  forfeited  bail  bond  is  sufficient  if  it  describes 
the  bond  with  sufficient  accuracy  to  enable  the  surety  to  ascer- 
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tain  the  bond  upon  which  there  is  a  claim  of  liability.  Describ- 
ing the  bond  as  executed  by  **them"  instead  of  **him"  did  not 
vitiate  the  summons.    Abbott  v.  Com,,  10  R.  873. 

THEN. — ^The  law  favors  that  construction  of  a  devise  which 
will  cause  the  interest  to  vest  and  not  be  contingent;  therefore 
the  adverbs  of  time,  **when,"  etc.,  **then,"  etc.,  are  taken  to 
express  the  time  when  the  remainder  shall  take  eflfect  in  posses- 
sion, not  when  it  shall  vest.  Williamson  v.  WUliamson,  18  B. 
M.  375. 

In  a  devise  to  certain  persons,  a  provision  that  if  they  should 
die  before  S.  becomes  of  age,  **then"  the  property  to  go  to 
others,  the  word  **then"  held  to  mean  **in  that  event.'*  Mo- 
DcmieVs  Ouardian  v.  McDaniel,  91  Ky.  161. 

Construction  of  word  **then"  in  will,  as  meaning  **in  that 
event."    See  Cooksey  v.  Hill,  106  Ky.  306. 

An  act  known  as  the  ** Fleming  County  Prohibition  Law" 
provides  that  the  certificate  of  the  county  board  of  examiners, 
showing  that  a  majority  of  the  votes  of  the  county  had  been 
cast  against  the  sale  of  liquors  at  an  election  held  under  such 
act,  shall  be  recorded  in  the  oflSce  of  the  clerk  of  the  County 
Court,  and  that  **then"  the  provisions  of  the  act  shall  be 
in  full  force.  The  evidence  must  show  that  such  certificate  had 
been  filed.  A  statement  in  the  bill  of  exceptions,  immediately 
after  such  certificate,  as  follows:  ** Showing  that  the  law  .  . 
.  .  was  in  full  force  and  effect  in  said  county  at  the  time  of 
the  sale," — is  but  an  erroneous  conclusion,  and  does  not  show 
that  the  law  was  in  force.    Com.  v.  Day,  15  R.  385. 

The  law  favors  that  construction  of  a  devise  which  will  cause 
the  interest  to  vest  and  not  be  contingent,  and  therefore  the 
adverbs  of  time  **when"  and  **then"  will  be  taken  as  expressing 
the  time  when  a  remainder  shall  take  effect  in  possession,  and 
not  when  it  shall  vest.  Williams  v.  Williams,  91  Ky.  547,  13 
R.  293. 

THEN  AND  THERE. — ^Where  no  county  has  been  previously 
stated  in  the  body  of  the  indictment,  the  words  "county  afore- 
said" will  refer  to  the  county  stated  in  the  margin;  but  **then 
and  there"  will  not  refer  to  the  county  in  the  margin,  nor 
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suflSce  for  the  venue.    Kennedy  v.  Com.,  3  Bibb,  490.    But  see 
Crim.  Code,  Sec.  113. 

THEN  ESTABLISHED.— Plaintiff  owned  a  passway  over 
defendant's  land,  sixteen  feet  wide,  which  had  been  used  for  a 
long  time  and  was  well  marked.  Defendant  built  his  fence  so 
as  to  make  the  path  straight,  which  changed  its  course  some- 
what. Both  parties'  deeds  referred  to  the  passway  as  **then 
established. "  Held,  that  such  fence  was  an  obstruction.  Caln)ert 
V.  Weddle,  44  S.  W.  648,  19  R.  1883. 

THEN  LIVING-— The  right  to  dispose  of  property  by  will 
is  a  statutory  one,  and  the  language  of  the  will  must  be  consid- 
ered in  connection  with  the  statutes ;  the  use  of  the  words  *  *  then 
living"  by  the  testator  does  not  manifest  an  intention  to  exclude 
the  descendants  of  those  who  may  be  dead,  and  they  are  entitled 
to  stand  in  the  shoes  of  their  ancestor  in  the  division  of  the  es- 
tate.   Buff  V.  Baumbach,  114  Ky.  336,  70  S.  W.  828,  24  R.  1167. 

A  devise  to  the  children  of  a  deceased  son  provided  that  should 
either  of  them  die  without  issue  **then  living,"  his  interest 
should  **then"  become  the  property  of  the  survivor  or  survivors, 
and  that  should  they  all  die  without  leaving  issue  **  living  at  the 
time  of  their  decease,"  the  property  should  vest  in  his  (testa- 
tor's) surviving  children  and  the  issue  of  those  deceased.  Held, 
that  the  grandchildren  did  not  take  a  fee,  but  a  defeasible  fee, 
which  might  be  defeated  at  any  time  as  to  any  one  of  them  who 
died  without  lawful  issue.    Varble  v.  Phillips,  14  R.  363. 

THENCE.— Where  the  words  ''just  to  the  forks  of  the 
creek"  were  used  in  a  deed  in  describing  the  land  conveyed,  and 
the  remainder  of  the  deed,  as  well  as  the  evidence  as  to  the  bound- 
ary sold,  tended  to  show  that  the  word  **just"  was  used  for 
** thence"  by  mistake,  and  the  deed  so  interpreted  would  exclude 
the  land  in  dispute,  the  question  as  to  whether  the  boundary  em- 
braces such  land  should  have  been  submitted  to  the  jury.  Ash- 
craft  V.  Cox,  50  S.  W.  986,  21  R.  31. 

The  accidental  omission  of  the  word  ** thence"  between  a  call 
and  the  preceding  one  is  immaterial,  as  the  sense  is  apparent. 
Johnson  v.  Harris,  68  S.  W.  844,  24  R.  449. 
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One  call  of  a  bond  or  deed  is  entitled  to  as  much  weight  as 
another,  and  where  it  is  apparent  that  the  omission  of  the  word 
**thenee"  in  a  bond  for  title  was  an  inadvertence,  and  that  the 
bond  really  called  for  the  quantity  of  land  conveyed,  this  omis- 
sion will  be  supplied.    Craft  v.  Taylor,  105  S.  W.  128,  31  R.  1349. 

THENCE  BACK.— *' By  the  call  Whence  back,*  taken  in  con- 
nection with  the  preceding  calls,  must  be  meant,  extending  east- 
wardly  from  the  creek;  and  conformably  to  the  squaring  prin- 
ciple which  has  been  established,  the  survey  should  have  been 
as  near  a  square  as  the  meanders  of  that  part  of  the  creek  on 
which  it  binds  would  permit,"  etc.  Wehb  v.  Bedford,  2  Bibb, 
357. 

THENCE  DOWN  SAID  RIVER.— A  survey,  in  running  to 
a  point  on  a  river  and  'Whence  down  said  river,  and  binding 
thereon"  to  another  point,  includes  a  sand  bar  on  the  same  side 
of  the  river,  between  the  two  pointa  Asher  Lumber  Co.  v.  Ltms- 
ford,  30  S.  W.  968,  17  R.  245. 

THEORIES  OF  CASE. — Each  party  to  an  action  is  entitled 
to  have  his  whole  cause  of  action  or  defense  presented  to  the  jury 
for  their  consideration.  But,  in  an  action  based  on  a  sale  having 
taken  place,  where  the  defense  was  an  agreement  by  which  the 
contract  of  sale  never  went  into  eflEect,  and  the  jury  were  in- 
structed to  find  for  plaintiff  unless  said  agreement  was  entered 
into,  it  was  held  not  necessary  to  give  instructions  presenting 
plaintiff's  contention  in  respect  to  the  binddng  force  and  effect 
of  the  contract.  Tully  v.  L.  &  N.  JB.  Co.,  97  S.  W.  417,  30  R.  87 ; 
L,  iSc  N.  JB.  Co.  V.  King's  Admr.,  131  Ky.  347,  115  S.  W.  196; 
J.  L  Case  Threshing  Machine  Co.  v.  Barnes,  133  Ky.  321,  117 
S.  W.  418. 

In  an  action  by  a  person  injured  by  stepping  into  a  hole  in  a 
negligently  constructed  cinder  sidewalk,  where  plaintiff  relied 
on  two  theories — one  that  the  cinders  had  washed  off  of  the  side- 
walk from  the  top,  leaving  a  hole,  and  the  other  that  the  cinders 
ran  out  from  beneath  the  surface,  leaving  a  crust  on  top  through 
which  he  stepped — and  it  was  uncertain  which  was  the  real  con- 
dition, it  was  proper  for  the  court  to  submit  both  theories  to  the 
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jury,  as  defendant  was  liable  in  either  event.  City  of  Covington 
V.  Webster,  110  S.  W.  878,  33  R.  649. 

It  is  a  well-settled  rule  that  both  the  plaintiff  and  the  defend- 
ant have  the  right  to  have  their  respective  theories  of  the  case 
properly  presented  to  the  jury ;  and  where  a  party  offers  an  in- 
struction which  is  not  technically  correct^  it  is  the  duty  of  the 
court  to  prepare  and  give  a  proper  instruction  on  that  point. 
L.  cfe  N.  JB.  Co.  V.  Shoemaker's  Admr.,  161  Ky.  746, 171  S.  W.  383. 

Both  parties  have  the  right  to  have  their  sides  of  the  case 
properly  presented  to  the  jury.  L.  &  N.  E,  Co.  v.  King's  Admr., 
131  Ky.  347, 115  S.  W.  196. 

The  instructions  of  the  court  should  be  suflftciently  concrete 
to  bring  the  minds  of  the  jury  intelligently  to  the  question  of 
fact  they  must  try;  and  to  present  both  the  plaintiff's  and  the 
defendant's  theory  of  the  case  to  the  jury.  Nashville,  C.  &  St. 
L.  Ry.  Co.  V.  Banks,  156  Ky.  609,  161  S.  W.  554. 

Where  the  issue  between  the  Commonwealth  and  the  accused 
grew  out  of  a  contract,  and  the  guilt  or  innocence  of  the  accused 
depended  upon  which  version  of  the  contract  was  correct,  the 
court  should  have  submitted  to  the  jury  instructions  presenting 
both  the  theory  of  the  Commonwealth  and  the  accused.  Duna^ 
vant  V.  Com.,  144  Ky.  210,  137  S.  W.  1051. 

THEREAFTER.— The  word  "thereafter''  as  used  in  the 
statute  (Ky.  Stats.,  Sec.  2996),  relates  to  the  year  and  the 
time  of  the  year  when  the  taxes,  if  assessed,  would  be  due.  North 
Vernon  Lumber  Co.  v.  City  of  LouisviUe,  163  Ky.  467,  173  S. 
W.  1120. 

THEREUNDER.— "Thereunder"  is  defined  as  meaning 
"under  this  or  that."  Origsby  v.  L.  <&  E.  Ry.  Co.,  152  Ky.  164, 
167. 

THESE  INSTRUCTIONS.— The  objection  to  the  instruction 
defining  malice  is  not  sustained  for  the  instruction  defines  the 
term  as  used  in  "these  instructions,"  and  "these  instructions" 
include  all  the  instructions,  and  all  of  them  make  particular 
reference  to  the  homicide  for  which  defendant  was  tried.  HaU 
V.  Com.,  155  Ky.  541,  159  S.  W.  1155. 

THIEF. — The  charge  that  a  person  is  a  thief  is  slanderous 
and  actionable,  and  is  equivalent  in  its  legal  effect  to  a  specific 
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charge  that  he  is  guilty  of  larceny.    Brite  v.  OiU,  2  Mon.  66 ; 
McNamara  v.  Sh/MMum,  8  Bush,  558. 

To  charge  one  with  being  a  thief  is  actionable,  but  where 
such  words  are  followed  by  others  of  an  explanatory  nature 
showing  that  simply  a  trespass  has  been  committed,  such  a 
charge  is  not  slanderous.    Pillow  v.  Duncan,  10  Ky.  Opin.  67. 

THIEVING  PERSON. — Charging  one  as  a  ''thieving"  person 
is  actionable.    Connor  v.  Bransford,  5  R.  612. 

THIN  BALLOTS. — ^All  ballots  should  be  printed  on  white 
paper  so  thick  that  the  printing  can  not  be  distinguished  from 
the  back.    NaU  v.  Tinsley,  107  Ky.  441. 

THIRDED. — ^A  direction  in  a  will  that  a  widow  in  case  of 
her  second  marriage  shall  be  **thirded"  entitles  her  to  the  same 
estate  upon  Lhat  event  that  she  would  have  taken  if  there  had 
been  no  will.    Baker  v.  Bed,  4  Dana,  162. 

THIRD  PERSONS.— While  in  a  sense  the  words  '*third  per- 
sons,'*  in  Ky.  Stats.,  Sec.  2128,  will  include  all  persons  who  are 
not  parties  to  the  contract  or  transaction,  these  words  as  used  in 
the  statute  do  not  refer  to  or  include  a  person,  not  a  party  to 
the  transaction,  who  has  no  interest  in  the  property  given  or 
conveyed,  or  does  not  sustain  to  the  donor  the  relation  of  cred- 
itor, or  to  the  property  that  of  an  innocent  purchaser ;  for  per- 
sons without  such  interest  or  relationship  could  have  no  ground 
of  comiplaint.  Obviously,  the  words  ** third  persons"  include 
creditors  and  purchasers.  McWeihy's  Admx,  v.  McCright,  141 
Ky.  818. 

THIRD  VERDICT.— Civil  Code,  Sec.  341,  providing  that  a 
party  shall  not  be  granted  more  than  two  new  trials  upon  the 
ground  that  the  verdict  is  not  sustained  by  the  evidence,  pre- 
cludes reversal  of  the  judgment  and  remand  for  a  new  trial 
upon  the  sole  ground  that  the  verdict  is  not  sustained  by  the 
evidence,  where  there  have  been  three  verdicts  upon  substan- 
tially  the  same  evidence  for  the  same  party,  notwithstanding 
either  of  the  first  two  verdicts  may  have  been  set  aside  for  errors 
of  law.  L.  &  N.  R,  Co.  v.  Daniel,  131  Ky.  689,  115  S.  W.  804, 
1198,  119  S.  W.  229;  Cincinnati,  N.  0.  £  T.  P.  By,  Co.  v.  Mar- 
tin,  154  Ky.  348,  157  S.  W.  710. 
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Where  three  juries,  without  any  substantial  error  in  the 
record,  have  found  a  verdict  for  the  plaintiff,  the  Court  of 
Appeals  will  rarely  disturb  the  third  verdict.  Southern  By. 
Co.  in  Ky.  v.  Goddard,  108  S.  W.  890,  32  R.  1397. 

A  third  verdict  for  plaintiff  will  not  be  reversed  on  appeal, 
on  the  ground  that  it  is  not  sustained  by  the  evidence,  where 
the  first  two  verdicts  were  reversed  on  that  ground.  Mobile  & 
Ohio  B.  Co.  V.  Morrow's  Admr.,  112  S.  W.  639. 

A  third  verdict  for  plaintiff,  though  based  on  slight  and 
unsatisfactory  evidence,  will  not  be  disturbed  as  against  the 
weight  of  the  evidence.  ,C.  &  0.  By.  Co.  v.  Brashear's  Admx., 
124  S.  W.  277. 

Where  there  have  been  three  verdicts  for  the  same  party, 
the  third  verdict  will  not  be  disturbed  on  appeal  though  the 
court  is  of  opinion  that  the  weight  of  evidence  is  against  the 
verdicts.    L.  &  N.  B.  Co.  v.  Shumaker,  67  S.  W.  829,  23  R.  2458. 

A  third  verdict  for  plaintiff  will  not  be  set  aside  on  the 
ground  that  it  is  excessive  or  contrary  to  the  weight  of  the 
evidence.  Board  of  Int.  Imp.  for  Lincoln  Co.  v.  Moore,  74  S. 
W.  683,  25  R.  15. 

The  rule  in  this  State  is  that  where  there  have  been  three 
verdicts  for  the  same  party,  or  two  verdicts  and  a  hung  jury, 
the  court  will  not  disturb  the  verdict  of  the  third  jury  on  the 
ground  that  the  verdict  is  not  sustained  by  the  evidence.  Su^ 
preme  Lodge  K.  of  H.  v.  Lapp,  74  S.  W.  656,  25  R.  74. 

THIS  COURT. — In  an  action  by  an  administratrix  of  a  com- 
mittee  of  an  insane  person  in  the  Circuit  Court,  an  allegation 
in  the  petition  that  the  lunatic  was  insane  and  that  decedent 
was  acting  as  her  committee  under  the  order  of  ''this  court,'' 
was  a  sufScient  allegation  that  the  lunatic  had  been  declared 
of  unsound  mind  by  a  court  of  competent  jurisdiction.  Cecil's 
Trustee  v.  CantrUVs  Admx.,  119  S.  W.  758. 

THIS  DAY  PURCHASED.— So  long  as  a  note  represents 
unpaid  purchase  money  for  which  a  lien  was  originally  retained, 
the  lien  can  be  enforced,  no  matter  how  often  the  evidence  of 
indebtedness  has  been  renewed.  Recital  in  renewal  note  that  it 
is  for  the  purchase  price  of  land  '*this  day  purchased''  does  not 
invalidate  the  lien.     Hite  v.  Hewitt,  7  R.  454. 
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THIS  IS  THE  BEAR. — **It  was  unnecessary  after  stating 
the  facts  which  constitute  a  trespass  quare  clausum  fregit,  to 
call  the  trespass  by  its  name.  A  bear  well  painted  and  drawn 
to  the  life  is  yet  the  picture  of  a  bear,  although  the  painter 
may  omit  to  write  over  it,  *'this  is  the  bear."  Prewitt  v.  Clay- 
ion,  5  T.  B.  Monroe,  5. 

THINGS  IN  ACTION.— It  is  provided  in  CivU  Code,  Sec 
732,  that  in  the  construction  of  the  Code  the  words  **  personal 
property"  mean  money,  goods,  chattels,  things  in  action  and 
evidences  of  debt. 

THINGS— SINGULAR  INCLUDES  PLURAL.— It  is  pro- 
vided in  Ky.  Stats.,  Sees.  446,  457,  that  in  the  tK>n8truction  of 
statutes  **a  word  importing  the  singular  number  only  may  ex- 
tend and  be  applied  to  several  persons  or  things,  as  well  as  to  one 
person  or  thing,  and  a  word  importing  the  plural  number  only 
may  extend  and  be  applied  to  one  person  or  thing  as  well  as  to 
several  persons  or  things." 

THINK. — ^Verdict  by  a  jury  in  the  country  that  they  do  not 
"think  or  believe"  the  defendants  guilty  authorizes  a  judgment 
in  their  favor.    Pollard  v.  Otter,  4  Dana,  517. 

THINKS.— 'When  the  only  -witness  says  that  he  heard  a  con- 
versation between  the  defendant  and  another  as  to  voting,  but 
instead  of  detailing  it  states  what  he  **  thinks"  the  defendant  was 
to  do  and  the  inducements,  the  defendant's  objection  to  the  tes- 
timony should  be  sustained.    Hensley  v.  Com,,  10  R.  175. 

THOUGHT.— -Thfe  statement  of  a  witness  upon  trial  for 
malicious  wounding  that  a  club  exhibited  to  the  jury  was  found 
two  days  after  the  difficulty,  and  that  after  he  got  to  town  "he 
thought"  he  found  hair  or  wool  on  it,  was  not  sufficient  to  iden- 
tify it  as  the  stick  or  club  used  by  defendant  in  making  the 
scalp  wound  complained  of,  so  as  to  make  it  admissible  in  evi- 
dence on  the  issue  as  to  whether  the  weapon  used  was  a  deadly 
weapon.    Parrott  v.  Com.,  47  S.  W.  452,  20  R.  761. 

THREAD     OF    STREAM.— See  Boundary;  Pilum  Aquab. 

In  respect  to  streams  and  rivers  which  are  not  navigable — 

that  is,  in  which  the  tide  does  not  ebb  and  flow — ^the  rule  seems  to 
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be  universal  tliiat  describing  land  as  running  to  the  stream  or 
the  bank,  and  by  it  or  along  the  stream  or  the  bank,  extends  to 
the  middle  or  thread  of  the  stream — ^the  fUum  aqua — ^unless  there 
is  something  in  the  description  clearly  excluding  the  intermediate 
space  between  the  edge  or  bank  of  the  stream  and  its  thread. 
Ford  V.  Com.,  156  Ky.  428,  160  S.  W.  1080. 

THREAT. — The  statement  of  the  cinder  pit  foreman,  made 
to  the  injured  servant  in  reply  to  the  latter 's  complaint  that  two 
men  could  not  do  the  work  in  the  cinder  pit  required  of  him  and 
another:  **If  he  could  not  keep  it  (the  work)  up  he  could  go 
home,*'  did  not  amount  to  a  threat  to  discharge  the  servant  if 
he  failed  to  do  the  work  required  of  him.  In  the  light  of  the 
attending  circumstances,  the  statement  could  have  had  no  other 
meaning  than  that  if  the  servant  thought  himself  unequal  to  the 
work  required  of  him  it  was  his  right  to  quit  and  go  home. 
L.  &  N.  R.  Co.  V.  Williams,  165  Ky.  386,  176  S.  W.  1186. 

THREATENED  DANGER.— The  fact  that  one  in  the  face 
of  a  threatened  danger  and  in  an  effort  to  escape  it,  brings 
upon  himself  an  injury,  and  but  for  which  effort  on  his  part 
the  injury  would  not  have  occurred,  does  not  necessarily  mean 
that  he  was  guilty  of  contributory  negligence.  Millers  Creek  B. 
Co.  V.  BameU,  159  Ky.  344,  167  S.  W.  402. 

THREATENING  LETTER.— Ky.  Stats.,  See.  1222,  provides 
that  if  any  person  shall  knowingly  send  any  letter,  with  or 
without  a  name  signed  thereto,  or  with  a  fictitious  name,  threat- 
ening to  kill  another,  or  to  do  him  or  his  wife  or  child  harm,  or 
bum  or  destroy  his  house  or  other  property,  or  to  accuse  him 
or  his  wife  or  child  of  a  felony,  with  the  intention  to  extort  or 
gain  money,  goods,  wares,  merchandise,  or  a  deed,  will,  or  other 
instrument  of  writing,  from  the  person  so  threatened,  or  from 
any  other,  he  shall  be  confined,  etc.  Held,  that  the  sending  of  a 
threatening  letter  by  one  woman  to  another  for  the  purpose  of 
blackmail  was  not  an  offense  under  such  section;  it  being 
an  essential  ingredient  of  the  crime  thereunder  that  there 
be  threats  to  do  harm  to  a  person,  or  to  destroy  his  property, 
or  charge  him  or  his  wife  or  child  with  a  felony,  as  well  as 
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to  extort  money,  etc.  Cam.  v.  Patrick,  127  Ky.  473,  105 
S.  W.  981,  32  R.  343. 

Any  letter  or  writing  that  is  calculated  to  alarm,  distnil), 
intimidate  or  injure,  without  reference  to  whether  it  designates, 
describes  or  mentions  any  oflfense  that  has  been  committed  by 
the  person  referred  to,  or  contains  any  statement  showing  why 
it  was  written  or  posted,  is  a  threatening  letter  in  the  meaning 
of  the  statute.    Com.  v.  Morton,  140  Ky.  628,  131  S.  W.  506. 

Nor  is  it  essential  that  the  person  concerning  whom  the 
letter  or  iiotice  is  written  should  either  read,  receive  or  see 
it,  if  in  fact  it  was  sent,  circulated,  exhibited,  or  put  up. 
The  object  of  the  statute  was  to  prevent  evil-minded,  mis- 
chievous, reckless  or  malicious  persons  from  intimidating, 
alarming,  disturbing  or  injuring  others.  Com.  v.  Morton^ 
140  Ky.  628,  131  S.  W.  506. 

THREATS. — Evidence  of  a  general  threat  to  do  violence 
to  some  person  or  persons,  although  the  declarant  may  not 
mention  the  name  of  any  person,  and  the  witness  may  not 
know  what  person  or  persons  the  threat  is  directed  against 
or  has  reference  to,  is  competent  as  showing  malice  or  ill  will 
either  general  or  personal,  when,  shortly  after  the  threat 
is  made  the  declarant  carries  it  out  by  an  attack  on  the 
person  he  is  being  prosecuted  for  assaulting.  Ellis  v.  Com., 
146  Ky.  715,  143  S.  W.  425. 

THREE-FOURTHS  VALUE  CLAUSE.— The  three-fourths 
value  clause  in  fire  insurance  policies  affects  only  personal 
property.  Phoenix  Ins.  Co.  v.  Wintersmith,  98  S.  W.  987, 
30  R.  369. 

THRESHING  MACHINE.— Whether  plaintiff  was  guilty  of 
contributory  negligence  in  attempting  to  take  a  threshing 
machine  over  a  crossing  just  before  a  train  was  due,  held 
for  the  jury.  L.  dk  N.  R.  Co.  v.  Sweet,  142  Ky.  337,  134 
S.  W.  204.    See,  also.  Traction  Engine. 

THREW  OR  KICKED.— In  an  action  for  injuries  by  a  piece 
of  ice  kicked  from  a  moving  train,  an  instruction  that  the 
jury  should  find  for  the  plaintiff  if  they  found  that  defend- 
ant's servants  **  negligently  threw  or  kicked  the  ice  from  the 
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train,"  did  not  prejudice  defendant  when  the  proof  was  that 
the  lump  of  ice  was  kicked,  there  being  no  substantial  diffeiv 
ence  in  the  meaning  of  the  words  employed.  Maysville  & 
B.  8.  B.  Co.  V.  Willis,  104  S.  W.  1016,  31  R.  1249. 

THROUGH  OR  UNDER. — ^Do  eminent  domain  proceedings 
secure  title  ** through  or  under"  the  former  owner  within 
meaning  of  covenant?     See  note  on  this  subject  in  9  L.  R. 

A.  (N.S.)    1092. 

TICKET. — ^"The  doctrine  generally  received  and  generally 
fixed  in  Kentucky  is  that  as  between  the  passenger  and  the 
carrier  the  ticket  is  a  mere  memorandum  of  a  contract,  the 
real  and  true  details  of  which  are  entered  into  before  th^ 
delivery  of  the  ticket  Upon  the  other  hand,  the  ticket  is 
customarily  considered  as  evidence  of  the  passenger's  rights 
as  between  him  and  that  servant  of  the  railroad  company 
known  as  the  conductor  of  the  train.  L.  &  E,  By.  Ca.  v. 
Lyons,  104  Ky.  23;  C,  N.  0.  &  T.  P.  By.  Co.  v.  Carson,  145 
Ky.  81;  Southern  By.  in  Ky.  v.  Hawkins,  121  Ky.  415.''    /.  C. 

B.  Co.  V.  Fleming,  148  Ky.  473,  146  S.  W.  1110. 

The  ticket  is  an  evidence  of  the  relationship  which  the 
passenger  sustains  to  the  carrier,  and  the  carrier  is  liable 
because  of  the  failure  of  duty  with  respect  to  that  relation- 
ship rather  than  its  failure  to  comply  with  an  implied  con- 
dition of  the  contract  of  carriage.  P.,  C,  C.  &  St.  L.  By. 
Co.  &  P.  B.  Co.  V.  Qrom,  142  Ky.  57,  133  S.  W.  977. 

Where  a  ticket  is  issued  by  a  company  not  good  for  pas- 
sage after  a  certain  date,  if  the  holder  commences  his  journey 
before  midnight  of  the  last  day  he  is  entitled  to  complete 
the  passage  on  the  ticket,  although  it  can  not  be  so  completed 
before  the  expiration  of  the  time  fixed  in  the  contract,  and 
the  fact  that  a  change  of  trains  is  necessary  can  not  affect 
the  right  of  the  passenger  to  complete  the  passage  on  the 
ticket.    L.  &  N.  B.  Co.  v.  Stephens,  13  R.  687. 

As  long  as  a  ticket  office  is  open  for  the  sale  of  tickets, 
the  company  must  sell  tickets,  though  the  schedule  time  for 
departure  of  train  has  passed.  Ponder  v.  L.  <fe  E.  By.  Co., 
164  Ky.  69. 
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Where  a  person  was  ejected  from  a  train  because  she 
had  neither  ticket  nor  money,  the  fact  that  she  had  purchased 
a  ticket  which  she  had  given  a  friend  to  keep  for  her  and 
her  friend  failed  to  get  on  the  train  with  it,  does  not  render 
the  company  liable.  Nutter  v.  Southern  By.  Co.,  78  S.  W. 
470,  25  R.  1700. 

While,  as  between  the  conductor  and  a  passenger,  the 
conductor  may  rely  on  the  passenger's  ticket  as  it  reads,  and 
refuse  to  transport  him  beyond  the  destination  designated 
thereon,  yet  the  carrier  is  responsible  for  the  ejection  if  the 
agent,  by  mistake,  gave  the  passenger  a  wrong  ticket.  I.  C. 
R.  Co.  V.  Jackson,  117  Ky.  900,  79  S.  W.  1187,  25  R.  2087. 

Where  plaintiff  asked  a  ticket  agent  at  a  union  depot  for 
its  ticket  to  a  certain  point,  without  stating  by  which  route 
she  wished  to  go,  and  was  given  a  ticket  which  showed  plainly 
that  it  was  over  a  certain  road,  the  agent  was  not  negligent, 
so  as  to  entitle  plaintiff  to  recover  damages  for  being  put 
off  the  train  of  another  road,  to  which  she  changed  cars,  over 
which  the  ticket  was  not  good;  he  having  the  right  to  assume 
that  plaintiff  knew  the  route  she  wished  to  take  and  could 
read  the  ticket  so  as  to  have  the  route  changed  if  she  desired. 
McKwley  v.  L.  &  N,  R.  Co.,  137  Ky.  845,  127  S.  W.  483. 

While  as  between  the  passenger  and  the  conductor  the 
ticket  may  properly  be  regarded  as  the  test  of  the  passenger's 
rights,  yet  as  between  the  passenger  and  the  company  the 
rule  is  otherwise,  and  the  former  is  by  no  means  without  an 
adequate  remedy.  If  the  passenger  applies  and  pays  for  a 
ticket  for  a  certain  journey,  there  is  clearly  an  implied 
contract  on  the  part  of  the  company  that  the  ticket  furnished 
is  adequate  and  proper  to  enable  the  passenger  to  obtain  the 
carriage  contracted  for  and  that  the  carrier's  servants  will 
duly  honor  it  as  such.  If,  therefore,  the  carrier  fails  to 
furnish  the  proper  ticket,  or  having  furnished  it,  if  the  car- 
rier's servants  refuse  to  honor  it  as  such,  or  misdirect  the 
passenger  as  to  its  use,  and  the  passenger  thereby  fails  to 
procure  the  rights  for  which  he  paid,  there  is  a  breach 
of  the  carrier's  contract,  and  the  passenger  may  recover 
damages  for  the  injuries  he  has  sustained.  C,  N.  0.  dk  T. 
P.  Ry.  Co.  V.  Carson,  145  Ky.  81,  140  S.  W.  71, 


Digitized  by  VjOOQIC 


TIE  VOTE  3393  TIMBER 

A  passen^r  is  not  guilty  of  contributory  negligence  in 
failing  to  observe  that  the  conductor  returns  to  him  the 
wrong  part  of  a  round-trip  ticket,  and  may  recover  for  being 
ejected  by  the  conductor  on  the  return  trip  after  presenting 
the  part  of  the  ticket  returned  to  him  by  the  conductor  on 
the  first  trip.    L.  cfe  N.  R.  Co.  v.  Fish,  127  S.  W.  519. 

TIE  VOTE.— Under  Subsec.  12,  of  Sec.  1506t^,  Ky.  Stats., 
where  two  or  more  candidates  for  the  same  office  receive 
the  same  number  of  votes,  neither  of  them  is  elected,  and  it 
was  the  duty  of  the  canvassing  board  to  determine  by  lot 
which  of  the  candidates  was  elected.  Stegman  v.  Cook,  102 
S.  W.  872,  31  R.  564. 

Upon  the  tie  being  made  apparent  to  the  Circuit  Court  in 
a  contest,  that  court  should  have  settled  the  tie  vote  by 
lot.    Id. 

TILL  FURTHER  ORDERED.— A  judgment  that  a  party  is 
not  to  pay  a  sum  adjudged  against  him  **till  further  ordered'* 
is  not  final.    Tinley  v.  Martin,  80  Ky.  463,  4  R.  327. 

TIMBER. — ^''For  the  purposes  of  this  act  (statute  relating 
to  Drifts,  Logs — 'Timber)  the  word  'timber*  shall  mean  and 
include  trees,  whether  standing,  down  or  prepared  for  sale, 
saw-logs,  and  all  other  logs,  cross  and  railroad  ties,  boards, 
planks,  staves  and  headings,  and  other  timber  cut  or  pre- 
pared for  market."    Ky.  Stats.   (1915),  Sec.  1409,  Subsec.  6. 

''Webster  defines  'Timber'  to  be:  Lumber  used  in  build- 
ing, carpentry,  etc.  It  is  immaterial  whether  the  timber  is 
cut  and  seasoned,  or  in  the  tree.  This  is  the  meaning  usually 
given  the  term,  in  its  commonly  accepted  use.  It  is  so  under- 
stood by  lumbermen  and  timbermen.  Saplings  and  under- 
growth are  not  covered  by  the  term  'timber.'  Hence,  the 
vendor,  in  reserving  to  himself  the  timber  growing  upon 
certain  lands,  retained  the  title  to  all  of  the  trees  standing 
thereon  that  were  then  of  a  size  suitable  to  make  lumber; 
and  any  saplings  or  undergrowth,  then  growing  upon  the 
land  that  were  not  of  a  size  suitable  to  make  lumber  or  that 
have   since   grown,   were   not  reserved,   and   pass,   under   the 
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conveyance,  to  the  vendee."  Hicks  v.  Phillips,  148  Ky.  670, 
147  S.  W.  42. 

The  rule  is  that  a  sale  of  timber  on  a  certain  tract  of 
land,  to  be  removed  in  a  given  length  of  time,  is  only  a  sale 
of  so  much  as  is  removed  within  the  time.  Chestnut  v.  Oreen, 
129  Ky.  385;  Jackson  v.  Hardin,  27  R.  1110;  Ford  Lumber 
Co.  V.  Comett,  146  Ky.  457,  142  S.  W.  718. 

Where  the  grantor  in  a  deed  conveying  land,  reserves  the 
timber  on  a  specified  part  of  the  land,  and  the  deed  is  silent 
as  to  the  time  of  removal,  and  there  is  nothing  in  other  stipu- 
lations of  the  contract,  or  in  the  situation  of  the  parties,  or 
the  circumstances  surrounding  them  at  the  time  the  contract 
is  executed,  to  show  that  a  severance  of  the  timber  from  the 
soil  was  contemplated,  the  title  to  all  the  timber  then  stand- 
ing on  the  land  specified  remains  in  the  grantor,  and  is  not 
lost  or  defeated  by  his  failure  to  cut  and  remove  the  timber 
within  a  reasonable  time.  Hicks  v.  Phillips,  146  Ky.  305, 
142  S.  W.  394. 

TIMBER  SUITABLE  FOR  MANUFACTURE  OF  STAVES. 

— ^A  contract  for  the  sale  of  standing  timber  which  provided 
that  **said  party  of  the  first  part  has  this  day  sold  and  does 
hereby  convey  to  said  second  party  all  the  white  oak  timber 
suitable  for  the  manufacture  of  staves,  now  growing  on  the 
hereinafter  described  land,"  conveys  to  the  second  party 
only  such  timber  as  was  then  suitable  for  the  manufacture 
of  staves,  and  he  did  not  acquire  any  right  or  title  to  trees 
which  at  that  time  were  not  suitable  for  the  manufacture 
of  staves.    Evans  v.  Dobbs,  112  S.  W.  667,  33  R.  1053. 

TIMBERING. — ^By  ''timbering,''  in  mining  parlance,  ia 
meant  the  protecting  against  falls  of  the  roof  formation,  by 
means  of  horizontal  timbers  or  caps  extending  across  the  pas- 
sage way  just  under  the  roof,  the  ends  of  such  timbers  resting 
upon  vertical  timibers  or  posts.  Eagle  Coal  Co,  v.  Patrick's 
Adnvr.,  161  Ky.  336,  170  S.  W.  960. 

TIME. — See,  also,  Reasonable  Time;  Immediately;  Stand- 
ard Time. 


Digitized  by  VjOOQIC 


TIME  3395  TIME 

Generally.  Under  Ky.  Stats.,  Sec.  1596a,  Subsec  12,  pro- 
viding that  a  petition  to  contest  an  election  shall  be  brought 
irithin  ten  days  after  final  action  of  the  board  of  canvassers, 
when  the  last  day  falls  on  Sunday,  a  petition  is  not  valid 
if  filed  on  the  following  Monday,  since  the  rule  is  that  in 
computation  of  time  exceeding  a  week  Sunday  is  included. 
Lowry  v.  Stotts,  138  Ky.  251,  127  S.  W.  789. 

Under  Civil  Code,  Sec.  461,  providing  that  if  the  party 
against  whom  the  inquisition  is  found  .n  a  case  of  forcible 
detainer  fails  to  file  a  traverse  on  or  before  the  third  day 
after  the  finding  of  the  inquest,  the  judge  or  justice  shall  on 
request  issue  execution,  Sunday  must  be  excluded  in  com- 
puting the  three  days.  Roettger  v.  Reifkin,  130  Ky.  197,  113 
S.  W.  88,  902. 

In  determining  whether  a  distress  warrant  was  ''sued  out 
in  ninety  days  from  the  time  the  rent  was  due,*'  as  required 
by  the  statute,  the  day  the  rent  was  due  should  be  excluded, 
as  the  tenant  has  the  whole  of  that  day  in  which  to  pay  the 
rent    Ford  v.  Smith,  13  R.  779. 

The  requirement  that  summons  shall  be  served  ten  or 
twenty  days  before  the  beginning  of  the  term  does  not  mean 
ten  or  twenty  secular  days;  the  service  is  in  time,  although 
some  of  the  days  should  be  Sundays,  provided  the  service 
is  not  made  on  Sunday.  Ormsby  v.  Louisville,  79  Ky.  197, 
2  R.  66,  298. 

The  allegations  of  time  in  a  pleading  are  not  material 
unless  a  matter  of  description.  (Newman  on  Pleadings,  Sec. 
218a.)  This  was  the  rule  at  common  law  and  it  has  always 
been  recognized  under  the  Code.  Louisville  Banking  Co.  v. 
Com.,  142  Ky.  690,  134  S.  W.  1142. 

'* Twenty-four  months,"  in  the  time  of  the  payment  of  a 
replevin  bond,  is  equivalent  to  the  two  years  directed  by  the 
statute.    Hopkins  v.   Chambers,  7  Mon.   262. 

A  note  payable  in  a  given  month  and  not  upon  any  pre- 
cise day  of  the  month  does  not  bear  interest  until  the  last 
day  of  month.  Hume  v.  Ben,  1  Bibb,  403;  Dillon  v.  Dudley, 
1  Mar.  67;  Polkwd  v.  Toder,  2  Mar.  267.' 

Subsec.  2  of  Sec.  1682,  Ky.  Stats.,  requires  lands  to  be 
advertised   fifteen   days   before   sale,    and   where   a   sale    was 
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made  after  only  ten  days'  advertisement  it  most  be  set  aside. 
8coU  V.  Powers,  78  S.  W.  408,  25  R.  1640. 

Under  a  city  charter  providing  that  no  ordinance  for  any 
original  improvement  ''shall  pass  both  boards  of  the  general 
council  at  the  same  meeting,  and  at  least  two  weeks  shall 
elapse  between  the  passage  of  any  such  ordinance  from  one 
board  to  'the  other,"  an  ordinance  which  passed  the  lower 
board  on  April  5,  and  the  upper  board  April  19,  is  valid. 
Oleason  v.  Bamett,  49  S.  W.  1060,  20  R.  1865. 

When  time  is  issuable  it  ought  to  be  alleged  with  certainty, 
and  is  material.  Hubble  v.  Mullanphy,  Hard.  295;  Moxley 
V.  Moxley,  2  Met.  311. 

A  notice  that  a  meeting  would  be  held  at  ''six  o'clock  in 
the  morning,"  without  stating  the  day,  is  insufScient. 
Shepherd  v.  OambOl,  75  S.  W.  223,  25  R.  333. 

Where  time  is  an  element  of  fact,  its  beginning  is  deemed 
to  have  been  coincident  with  the  first  moment  of  the  first 
day  of  the  event.  Erwin  v.  Benton,  120  Ky.  536,  87  S.  W. 
291,  27  R.  909. 

The  passage  by  one  board  of  an  ordinance  on  the  5th 
of  April,  and  by  the  other  on  the  19th  of  April,  is  a  com- 
pliance with  the  provision  in  charters  for  cities  of  the  first 
class  that  "No  ordinance  for  any  original  improvements  men- 
tioned in  this  act  shall  pass  both  boards  of  the  general  coun- 
cil at  the  same  meeting,  and  at  least  two  weeks  shall  elapse 
between  the  passage  of  any  such  ordinance  from  one  board 
to  the  other,"  the  day  upon  which  the  first  board  passed  the 
ordinance  to  be  counted  "as  one  day  and  part  of  the  time.'* 
Sec.  453,  Ky.  Stats.  Fehler  v.  QosneU,  99  Ky.  380,  35  S.  W. 
1125,  18  R.  238 ;  Dickson  v.  Oleason.    Id, 

Where  a  judgment  was  rendered  November  19,  and  the 
record  was  filed  January  19  following,  it  was  not  within 
sixty  days,  even  including  the  day  on  which  the  judgmait 
was  rendered.     Wood  v.  Com,,  11  Bush,  220. 

Upon  the  question  of  an  alibi  the  court  informed  the  jury 
that  the  identity  of  the  time  of  the  murder  with  the  presence 
of  the  defendant  at  another  place  was  essential,  and  that 
this  must  be  made  to  appear  by  some   definite  and   certain 
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standard  of  time  or  time-piece,  and  unless  it  be  so  ascertained, 
instead  of  being  proved  by  other  modes,  the  defense  would 
be  greatly  weakened.  This  discrimination  between  artificial 
means  of  keeping  time,  and  other  modes  of  proving  the  facts 
relied  on  was  misleading.     Young  v.  Com,,  8  Bush,  367. 

An  indictment'  for  retailing  liquor  on  a  specified  day  is 
sustained  by  proof  of  retailing  about  that  time.'  Com.  v. 
Alfred,  4  Dana,  496. 

The  time  within  which  an  appellant  is  required  by  Sec. 
738,  Civil  Code,  to  file  a  transcript  in  the  Court  of  Appeals, 
where  the  appeal  is  granted  by  the  court  rendering  the  judg- 
ment, must  be  computed  from  the  date  of  the  order  granting 
the  appeal  and  not  from  the  date  of  filing  the  bill  of  excep- 
tions, although  the  lower  court  had  extended  the  time  in 
which  the  bill  of  exceptions  might  be  filed.  Western  Union 
Tel.  Co.  V.  Johnson,  100  Ky.  589,  38  S.  W.  1043,  18  R.  9S2. 

Under  Sec.  738,  Civil  Code,  requiring  transcript  to  be 
filed  twenty  days  before  the  second  term  of  the  Court  of 
Appeals  after  the  granting  of  an  appeal,  where  the  first  day 
of  the  second  term  of  the  Court  of  Appeals  after  the  granting 
of  an  appeal  was  September  16th,  the  filing  of  transcript  on 
August  28th  was  too  late,  as  the  first  day  of  the  term  must 
be  excluded.    Beavers  v.  Bowen,  64  S.  W.  494,  23  R.  826. 

The  averment  in  an  indictment  for  detaining  a  woman 
against  her  will  with  intent  to  have  carnal  knowledge  with 

her  that  the  offense  was  committed  **on  the day  of , 

1899,"  and  before  the  finding  of  the  indictment,  is  a  suffi- 
cient averment  as  to  time.  Paynter  v.  Com.,  55  S.  W.  687, 
21  R.  1562 

An  indictment  charging  the  commission  of  an  offense  ''on 
the  1st  day  of  September,  1897,"  sufficiently  designates  the 
era  within  which  the  crime  was  committed.  Com.  v.  Traylor, 
45  S.  W.  356,  450,  20  R.  97. 

An   indictment   charging   that    the   offense   was    committed 

"within  twelve   months  last   past,    and   on  the  day   of 

,   189 — ,"  sufficiently  states  the  time  of  the  commission 

of  the  offense.    Tatum  v.  Com.,  59  S.  W.  32,  22  R.  927. 

A  power  of  attorney  authorizing  one  to  sign  another's 
name    "as    surety   to    a   bail   bond"    required    to   secure   an 
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appearance  at  the  January  term  of  court,  *'1894,'*  executed 
in  September  of  that  year,  authorized  the  execution  of  the 
bond  for  an  appearance  at  the  January  term,  1895.  Cam. 
V.  Perkins,  32  S.  W.  134,  17  R.  542. 

Contracts  to  begin  or  end  at  an  hour  certain,  without  nam- 
ing a  standard  for  reckoning  the  hour,  must  be  deemed  to 
have  intended  the  system  in  most  common  use.  Or,  if  more 
than  one  standard  was  in  use  at  the  place  where  the  contract 
was  to  be  performed,  and  as  both  could  not  have  been 
intended,  it  is  admissible  to  prove  the  prevailing  custom  at 
the  place  of  performance  in  the  business  of  which  the  con- 
tract under  consideration  partook,  that  the  court  might  deter- 
mine which  was  probably  in  the  minds  of  the  parties. 
Rochester  Oerman  Ins.  Co.  v.  Peaslee-Oaulbert  Co.,  120  Ky. 
752,  87  S.  W.  1115,  89  S.  W.  2,  27  R.  1155,  1  L.  R.  A. 
(N.S.)    364. 

Under  Sec.  696,  Civil  Code,  providing  that  judicial  sales 
shall  be  on  a  credit  of  at  least  six  months,  a  court  has  no 
authority  to  direct  a  sale  on  a  credit  of  three  months. 
McKenzie  v.  Salyer,  43  S.  W.  450,  19  R.  1414. 

An  appeal  granted  by  the  clerk  of  the  Court  of  Appeals 
on  the  21st  day  of  January,  1898,  from  a  judgment  rendered 
January  21,  1896,  is  too  late,  within  the  meaning  of  the 
statute,  which  provides  that  **An  appeal  shall  not  be  granted, 
except  within  two  years  next  after  the  right  to  appeal  first 
accrued."  Board  of  Councilnten  of  City  of  Frankfort  v. 
Farmers  Bank  of  Kentucky,  105  Ky.  811,  49  S.  W.  811,  20 
R.  1635;  withdrawing  opinion,  47  S.  W.  872,  20  R.  889. 

Under  an  agreement  for  a  forfeiture  of  a  contract  for 
thirty  days'  delinquency  in  any  monthly  payment  thereunder, 
plaintiff  was  not  required  to  exercise  the  option  to  forfeit 
precisely  at  the  end  of  thirty  days,  but  had  the  right  to  a 
reasonable  time  to  determine  what  to  do.  Kentucky  Chair 
Co.  V.  Com.,  105  Ky.  455,  49  S.  W.  197,  20  R.  1279. 

Does  standard  or  solar  time  govern  in  legal  proceedings  t 
See  notes  on  this  subject  in  1  L.  R.  A.  (N.S.)  364,  6  L,  R. 
A.   (N.S.)  1046,  35  L.  R.  A.  (N.S.)  611. 
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Sunday  should  not  be  computed  in  the  time  allowed  for 
filing  a  motion  for  a  new  trial.  RUey  v.  Chracs,  33  S.  W. 
207,  17  R.  1007. 

In  an  action  on  a  policy  insuring  plaintiff's  property 
from  the  2nd  day  of  May,  1891,  to  the  2nd  day  of  May,  1892, 
as  the  only  averment  as  to  the  time  the  property  was  burned 

is  that  it  was  **on  the day  of ,  1892,  and  while  said 

policy  was  in  full  force  and  effect,"  the  petition  is  bad,  as 
the  loss  may  have  occurred  after  the  2nd  day  of  May,  1892, 
the  averment  that  the  policy  was  in  full  force  and  effect 
being  but  a  conclusion  of  the  pleader.  Therefore  a  default 
judgment  for  plaintiff  is  erroneous.  Phoenix  Ins.  Co,  v. 
Heaverin,  15  R.  302. 

The  computation  of  time  in  determining  when  execution 
may  iwue  upon  a  replevin  bond  should  begin  with  the  execu- 
tion of  the  bond  and  end  in  ninety  days,  unless  the  bond  is 
dated  on  the  first  day  of  the  month.  Mooar  v.  Covington 
City  Natl  Bank,  80  Ky.  305,  3  R.  674. 

In  law  a  person  is  twenty-one  years  old  on  the  day  pre- 
ceding his  or  her  twenty-first  birthday.  Erwin  v.  Benton, 
120  Ky.  536,  87  S.  W.  291,  27  R.  909. 

Under  an  order  made  November  11th,  giving  sixty  days 
in  which  to  file  a  bill  of  exceptions,  the  time  expired  on 
January  10th,  as  the  order  meant  sixty  days  after  the  11th, 
Gates  V.  Davis,  86  S.  W.  1132,  27  R.  863. 

And,  where  complaint  is  made  by  the  engineer  operating 
a  hoisting  engine  that  such  engine  is  so  insecurely  anchored 
as  to  make  it  unsafe;  and  promise  is  made  to  ''fix  it  in  a 
day  or  two — ^maybe  tomorrow,"  and  the  injury  occurred  "two 
or  three  days"  thereafter,  the  time  specified  in  the  promise 
is  not  suflBciently  definite  to  chaise  the  servant  with  the 
assumption  of  the  risk  because  of  the  extra  day.  Plowman 
Construction  Co.  v.  Garrison's  Admr.,  157  Ky.  462,  163  S. 
W.  486. 

The  act  authorizing  contracts  for  the  payment  of  interest 
at  that  rate  provides  by  the  8th  section  as  follows:  "This 
act  shall  take  effect  and  be  in  force  from  and  after  the  first 
day  of  September,  1871."  It  was  not  in  force  on  the  first 
day   of   September,   1871.     The   words   "from"   and   "after" 


Digitized  by  VjOOQIC 


TIME 3400 TIME 

are  used  in  direct  connection,  and  they  fix  the  day  named 
as  a  point  or  period  of  time  after  which  the  rule  of  action 
prescribed  by  the  act  is  to  prevail.  If  the  intention  had 
been  to  include  the  first  day  of  September  the  language  would 
have  been  **on  and  after*'  that  day,  etc.  Eandley  v.  Cufi- 
nvnghani's  Trustees,  12  Bush,  403. 

Upon  the  trial  of  exceptions  to  a  commissioner's  report  of 
settlement,  the  plea  of  limitation  bein^  interposed,  and  the 
petition  stating  that  decedent  died  sometime  in  the  year  1906, 
but  just  when  the  petition  fails  to  state,  it  will  be  presumed 
that  he  died  on  January  1st  of  that  year,  more  than  five 
years  before  the  filing  of  the  claim,  and  therefore,  it  was 
barred  by  the  statute  of  limitations.  Johnson's  Admr.  v. 
Johnson,  155  Ky.  9,  159  S.  W.  606. 

The  provision  of  the  statute  fixing  the  time  for  opening 
and  closing  the  polls  is  mandatory;  but  such  a  slight  viola- 
tion thereof  as  only  amounts  to  an  irregularity  will  not 
authorize  the  disfranchisement  of  the  whole  precinct,  espe- 
cially when  it  may  be  ascertained  with  reasonable  accuracy 
that  the  votes  cast  outside  the  prescribed  hours  did  not 
change  the  result.  Yanscmt  v.  McPherson,  155  Ky.  34,  159 
S.  W.  630. 

Where  no  time  is  fixed  in  the  bill  of  lading  for  delivery 
of  stock  a  reasonable  time  is  implied.  Sou.  By.  Co.  in  Ky. 
V.  Bailey  Bros.,  80  S.  W.  786,  26  R.  53. 

The  element  of  time  that  is  material  in  a  misdemeanor 
indictment  is  the  fact  that  the  oflPense  was  committed  within 
twelve  months  of  the  finding  of  the  indictment.  Sec.  129, 
Crim.  Code;  Sec.  1138,  Kentucky  Statutes.  Paul  v.  Com,, 
159  Ky.  848,  169  S.  W.  544. 

"Where  a  statute  providing  for  the  holding  of  an  election 
to  determine  whether  an  indebtedness  shall  be  incurred  by  a 
city  of  the  second  class,  declares  that  it  shall  be  done  by 
publication,  in  the  official  newspaper  of  the  city,  of  the 
ordinance  calling  the  election  and  that  ''such  ordinance  shall 
be  published  for  at  least  two  weeks  just  preceding  the  elec- 
tion,*' its  publication  for  only  nine  days  just  precedin^^ 
the  election  will  be  fatal  to  the  validity  of  the  election.     Cen^ 
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iral  Consiruotion  Co.  v.  City  af  Lexmgton,  162  Ky.  286,  172 
S.  W.  648. 

In  charging  a  felony  time  is  not  material,  for  the  Com- 
monwealth may  prove  the  commission  of  the  oflfense  at  any 
time  prior  to  the  finding  of  the  indictment,  and  it  has  been 
held  by  this  court  that  the  defendant  must  be  tried  under  the 
law  in  effect  at  the  time  the  offense  was  committed.  Miller 
V.  Commonwealth,  154  Ky.  205;  Hunn  v.  Commonwealth, 
143  Ky.  143;  McCreary  v.  Com,,  158  Ky.  612,  165  S.  W.  981. 

An  indictment  against  a  railroad  company  for  a  nuisance, 
alleging  that  it  unlawfully  permitted  its  engines  to  ''remain'* 
near  a  street  crossing  and  allowed  smoke  and  steam  to  escape 
therefrom,  must  also  aver  facts  showing  that  the  engines  were 
allowed  to  so  remain  an  unreasonable  and  unnecessary  length 
of  time.    L.  &  N.  R.  Co.  v.  Com.,  40  S.  W.  913,  19  R.  455. 

The  word  "immediately"  in  the  constitution  and  laws  of 
an  order  providing  for  benefits  if  a  member  shall  sustain 
accidental  injury,  which  shall,  independently  of  all  other 
causes,  immediately,  wholly  and  continuously  disable  him, 
refers  to  time,  not  cause.  Pepper  v.  Order  of  United  Com- 
mercial Travelers  of  America,  113  Ky.  918,  69  S.  W.  956, 
24  R.  723. 

Computation  Generally.  When  the  computation  is  to  be 
made  from  an  act  done,  the  day  in  which  the  act  was  done 
must  be  included.  Batman  v.  Megowan,  1  Met.  546;  MaUory 
V.  Hiles,  4  Met.  54;  Com.  v.  Lee,  154  Ky.  717,  159  S.  W. 
522;  Bush  V.  Com.,  80  Ky.  244,  3  R.  740;  Mooar  v.  Coving- 
ton Nat.  Bank,  80  Ky.  305,  and  cases  cited. 

When  the  computation  is  to  be  made  from  an  act  done, 
the  day  on  which  the  act  was  done  must  be  included,  because, 
since  there  is  no  fraction  in  a  day,  the  act  relates  to  the 
first  moment  of  the  day  on  which  it  was  done.  But  when 
the  computation  is  to  be  made  from  the  day  itself,  and  not 
from  the  act  done,  the  day  in  which  the  act  was  done  must 
be  excluded.     Smith  v.  Lawler,  78  S.  W.  851,  25  R.  1781. 

When  the  computation  is  to  be  made  from  the  day  itself, 
and  not  from  the  act  done,  then  the  day  in  which  the  act 
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was  done  must  be  excluded.  Chiles  v.  Smith,  13  B.  M.  461; 
White  V.  Crutcher,  1  Bush,  473;  Wood  v.  Com.,  11  Bush, 
220;  Handley  v.  Cunningham,  12  Bush,  402. 

When  the  computation  is  to  be  made  from  the  day  itself 
and  not  from  the  act  done,  then  the  day  in  which  the  act 
was  done  must  be  excluded.  In  determining  whether  a  dis- 
tress warrant  was  sued  out  in  time,  the  day  the  rent  was 
due  should  be  excluded.  Ford  v.  Smith,  13  R.  779.  In 
computing  the  time  in  which  a  traverse  in  forcible  detainer 
must  be  filed,  the  day  of  the  finding  must  be  included.  Clax- 
ton  V.  Suter,  13  R.  973. 

When  the  computation  is  to  be  made  from  an  act  done^ 
the  day  on  which  the  act  was  done  must  be  included,  but 
when  the  computation  is  to  be  made  from  the  day  itself  and 
not  from  the  act  done,  the  day  in  which  the  act  was  done  must 
be  excluded.  Irwin  v.  Irunn,  105  Ky.  632,  49  S.  W.  432, 
20  R.  1761. 

In  the  computation  of  time  under  our  statutes,  whether 
it  be  from  the  event  or  act,  or  from  the  day  of  the  event, 
one  day  is  to  be  excluded  and  the  other  included.  Sanders 
V.  Norton,  4  Mon.  474. 

'*The  rule  is  settled  in  this  State  by  a  long  line  of  deci- 
sions that  where  time  is  counted  from  the  day,  the  day  is 
not  included,  but  that  where  it  is  counted  from  an  act,  the 
day  on  which  the  act  is  done,  is  included.  In  Batman  v. 
Meffowan,  1  Met.  533,  the  court  had  before  it  a  statute  which 
required  that  notice  of  contest  should  be  given  within  ten 
days  after  the  board  issued  the  certificate.  The  final  action 
of  the  board  occurred  on  the  sixth  of  the  month;  the  notice 
of  contest  was  executed  on  the  sixteenth.  It  was  held  that 
the  day  on  which  the  commissioners  acted  must  be  counted 
and  that  the  time  for  serving  the  notice  expired  on  the 
fifteenth.  That  case  has  been  followed  uniformly  since. 
Long  V.  Hughes,  1  Duv.  388;  White  v.  Crutcher,  1  Budi, 
473;  Newton  v.  Ogden,  126  Ky.  106;  Lowry  v.  Stotts,  138 
Ky.  253,  and  cases  cited."  Price  v.  EussM,  154  Ky.  824, 
159  S.  W.  573. 
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Statutory  and  Code  Provisions.  ''If  a  certain  number  of 
days  be  required  to  intervene  between  two  acts,  the  day  of 
one  only  of  the  acts  may  be  counted.*'    Civil  Code,  Sec.  681. 

'*  Where  the  day  or  the  last  day  for  doing  an  act  herein 
required  or  permitted  to  be  done  falls  on  Sunday  or  on  a 
holiday,  the  act  may  be  done  on  the  next  succeeding  secular 
or  business  day.*'  Negotiable  Inst.  Law,  Ky.  Stats.  (1915), 
Sec.  37206,  Subsec.  193. 

It  is  provided  in  the  Negotiable  Instruments  Law,  that 
''In  determining  what  is  a  'reasonable  time'  or  cm  'unrea- 
sonable time,'  regard  is  to  be  had  to  the  nature  of  the  instru- 
ment, the  usage  of  trade  or  business  (if  any)  with  respect 
to  such  instruments,  and  the  facts  of  the  particular  case." 
Negotiable  Inst.  Law,  Ky.  Stats.  (1915),  Sec.  37206,  Subsec 
192. 

It  is  provided  by  Ky.  Stats.,  Sec.  455,  that  "if  the  law 
authorizes  a  court,  or  the  proceedings  of  any  tribunal  or 
ofScer,  to  be  adjourned  from  day  to  day,  an  adjournment 
from  Saturday  till  Monday  shall  be  legal." 

It  is  provided  in  Ky.  Stats.,  Sec.  454,  that  "if  any  pro- 
ceeding is  directed  by  law  to  take  place,  or  any  act  is 
directed  to  be  done,  on  a  particular  day  of  a  month,  if  that 
day  happen  to  be  Sunday,  the  proceeding  shall  take  place, 
or  the  act  shall  be  done,  on  the  next  day." 

It  is  provided  in  Ky.  Stats.,  Sees.  446,  452,  that  in  the 
construction  of  statutes  "the  word  'month'  shall  be  construed 
to  mean  a  calendar  month,  and  the  word  'year'  a  calendar 
year,  and  the  word  'year'  alone,  shall  be  equivalent  to  the 
expression  'year  of  our  Lord.'  " 

The  rule  for  computation  of  time  is  laid  down  in  Ky. 
Stats.  (1915),  Sec.  453. 

It  is  provided  in  Civil  Code,  Sec.  732,  that  in  the  con- 
struction of  the  Code  the  word  "month"  means  a  calendar 
month,  and  the  word  "year"  means  calendar  year. 

Fractions  of  a  Day.  The  law  will  not  cut  days  into  pieces. 
Bteuxfri's  Lessee  v.  Stewart,  3  J.  J.  Mar.  49. 

The  law  takes  no  account  of  fractions  of  a  day.  Stuart 
V.  Petrie,  138  Ky.  514,  128  S.  W.  592. 
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Time  Not  Generally  of  Essence  of  Contracts.  ''Time  is 
not  generally  of  the  essence  of  contracts.  (Story's  Equity, 
Sec.  776.)  It  may  be  so  when  the  contract  is  executory  on 
both  sides,  or  when  the  nature  of  the  transactions  or  the 
stipulation  of  the  parties  shows  it  was  so  intended  by  them. 
But  when  the  defendant  has  received  the  entire  consideration 
for  performance  on  his  part  and  has  no  other  defense  except 
that  the  plaintiff  did  not  come  within  the  stipulated  time 
to  demand  performance,  we  are  not  acquainted  with  any 
authority  or  legal  principle  upon  which  such  a  defense  can 
be  upheld  in  a  court  of  equity."  Southern  Life  Ins,  Ca.  v. 
Hazard,  148  Ky.  465,  146  S.  W.  1107. 

Time  is  not  generally  of  the  essence  of  contracta  It  may 
be  when  the  contract  is  executory  on  both  sides,  or  when 
the  nature  of  the  transaction  or  stipulation  shows  it  was  so 
intended.    Montgomery  v.  Phaemx  M.  L.  Ins.  Co.,  14  Bush,  51. 

Time  is  not  of  the  essence  of  an  ordinary  contract  for  the 
sale  and  conveyance  of  land,  and  where  the  title  is  perfected, 
the  purchaser  in  possession  must  give  some  other  reason  than 
the  failure  to  convey  at  the  time  stipulated  before  the  chan- 
cellor will  rescind.     Spicer  v.  Jones,  8  R.  419. 

In  a  contract  to  sell  one-half  interest  in  a  horse  on  a  given 
date,  time  is  not  of  the  essence  of  the  contract.  Strother  v. 
Miller,  124  S.  W.  358. 

Generally  speaking,  time  will  not  be  regarded  as  the 
essence  of  a  contract  respecting  the  sale  and  purchase  of  land, 
and  the  vendor  may  compel  the  vendee  to  take  the  property 
although  he  may  not  be  able  to  tender  him  a  good  deed  until 
within  a  reasonable  time  after  the  deed  should  have  been 
made.    Allen  v.  Jenkins,  157  Ky.  406,  163  S.  W.  234. 

Many  of  the  paragraphs  under  this  title  are  taken,  by 
permission,  from  Digest,  Kentucky  Reports    (Morton  &  Co.). 

TIME  DEPOSITS.— See  Demand  Deposfts. 

TIME  DOES  NOT  RUN  AGAINST  THE  KING.— ''Time 

does  not  run  against  the  King.  But  in  Kentucky  time  runs 
against  the  Commonwealth.''  Ky.  Stats.  (1903),  Sec.  2523; 
Rotvan  v.  Portland,  8  B.  Men,  232;  Cornwall  v.  L.  &  N.  B. 
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Co.,  87  Ky.  72,  7  S.'  W.  553,  9  R.  924;  Ireland  v.  Bowman 
&  Cockrdl,  130  Ky.  158,  113  S.  W.  56,  114  S.  W.  338. 

TIME  LOST.— See  Lost  Time. 

TIME  MAY  BE  GIVEN.— Under  Sea  334,  Civil  Code,  pro- 
viding that  **the  party  objecting  must  except  when  the  deci- 
sion is  made,  and  time  may  be  given  to  prepare  the  bill  of 
exceptions,  but  not  beyond  a  day  in  the  succeeding  term 
to  be  fixed  by  the  court,"  time  can  not,  after  being  thus 
extended  to  the  succeeding  term,  be  further  extended  to 
another  term.     Combs  v.  Combs,  41  S.  W.  7,  19  R.  439. 

TIME  OUT  OF  MIND. — ^An  agreement  to  open  a  new  pass- 
way  for  the  privilege  of  closing  an  old  one  is  founded  on  a 
sufiScient  consideration.    Butt  v.  Napier,  14  Bush,  39. 

The  uninterrupted  use  of  and  enjoyment  of  a  passway 
time  out  of  mind,  or  for  such  a  length  of  time  that  the 
memory  of  man  runneth  not  to  the  contrary,  not  only  creates 
a  presumption  of  right  but  is  conclusive  of  its  existence.    Id. 

TIMELY  WARNING.— It  is  immaterial  so  far  as  plaintiff 
was  concerned  whether  a  whistle  was  blown  for  a  crossing 
near  by,  and  as  there  was  some  testimony  tending  to  show 
this  signal  was  not  given  it  was  misleading  to  instruct  the 
jury  that  it  was  the  duty  of  the  defendant  to  give  **  timely 
warning,"  by  bell  or  whistle  of  the  approach  of  its  train 
to  such  persons  as  happened  to  be  on  its  tracks  in  front  of 
its  moving  train,  as  the  jury  may  have  supposed  this  **  timely 
warning"  referred  to  the  signal  for  the  crossing.  Newport 
News,  etc.,  R.  Co.  v.  Denser,  97  Ky.  92,  29  S.  W.  973,  17  R. 
113. 

In  an  action  for  injuries  received  by  plaintiff  in  conse- 
quence of  the  failure  of  defendant's  agents  to  give  warning 
of  the  approach  of  an  engine  to  a  public  crossing,  an  instruc- 
tion that  the  failure  of  those  in  charge  of  the  engine  to  give 
''timely  warning"  of  its  approach  by  ringing  the  bell  was 
negligence  on  their  part,  was  not  erroneous.  The  term 
"timely  warning"  was  sufiiciently  specific.  L.  &  N.  R.  Co. 
V.  Higginbotham^  14  R.  927. 
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A  warning  that  does  not  give  the  traveling  public  a 
reasonable  opportunity  to  learn  of  the  danger  and  avoid 
it  is  not  a  timely  warning,  and  where  no  alarm  was  given 
until  the  engine  was  within  30  or  40  feet  of  decedent,  and 
then  sharp  blasts  of  the  whistle  were  sounded,  it  was  not 
in  time  for  him  to  act  discreetly,  and  it  was  for  the  jury- 
to  say  whether  he  was  negligent  in  going  upon  the  track 
under  the  circumstances  and  whether  he  negligently  failed 
to  get  off  the  track  after  the  alarm  was  sounded.  C  £  0. 
R.  Co,  V.  Hoskin's  Admr,,  164  Ky.  575,  176  S.  W.  29. 

TIMELY  OR  SUFFICIENT  WARNING.— An  instruction,  in 
an  action  for  the  death  of  a  person  struck  by  a  train  at  a 
point  where  numerous  persons  daily  used  the  tracks,  which 
authorizes  a  recovery  if  the  engineer  failed  to  give  "timely 
or  sufScient  warning"  of  the  train's  approach,  is  not  errone- 
ous for  using  the  words  ** timely"  and  **sufl8cient,"  for  they 
are  words  of  general  import,  in  common  use,  and  the  instruc- 
tion properly  leaves  to  the  jury  to  determine  whether  or  not 
the  trainmen  exercised  reasonable  care.  /.  C.  B.  Co.  v. 
Fnmce's  Admx.,  130  Ky.  26,  112  S.  W.  929. 

TIPPLING-HOUSE. — The  provision  in  a  town  charter 
empowering  the  trustees  to  license  and  regulate  "tippling- 
houses"  empowers  them  to  license  and  regulate  the  sale  of 
liquor  by  retail,  a  tippling-house,  according  to  common  usage 
in  Kentucky,  being  a  house  in  which  liquors  are  sold  in 
drams  or  small  quantities  to  be  drunk  on  the  premises. 
Lovejoy  v.  Com,,  13  R.  976. 

Retailing  spirits  without  license  is  a  distinct  offense  from 
keeping  a  tippling-house,  or  retailing  without  license  in  a 
house  kept  for  that  purpose;  defendant  charged  with  retail- 
ing merely  can  not  be  convicted  of  keeping  a  tippling-house. 
Robinson  v.  Corn,,  6  Dana,  288. 

Defendant  owned  and  controlled  a  covered  and  inclosed 
barge  which  was  towed  by  a  steamboat,  and  in  which  was 
a  saloon  where  whisky  was  kept  and  sold,  and  a  variety  show 
exhibited  while  the  barge  was  anchored  in  the  river  and  within 
the  corporate  limits  of  Paducah.    Defendant,  without  license. 
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sold  thereon  to  people  taken  on  board  at  Paducah  whisky, 
which  they  drank.  Held,  that  the  barge  was  a  house  within 
the  meaning  of  the  statute  against  tippling-houses.  Com. 
V.  Neif,  9  R.  442. 

Under  a  statute  which  makes  it  unlawful  to  sell  liquor 
in  the  town  of  O.  to  be  drunk  therein,  and  which  provides 
that  whoever  shall  ^'sell  the  same  and  the  same  shall  be  so 
drunk  shall  be  guilty  of  keeping  a  tippling-house, "  the  jury 
was  not  authorized  to  convict,  unless  they  believed  that  the 
defendant  sold  the  liquor  **to  be  drunk,"  and  *'that  it  was 
drunk  in  Q."    Raubold  v.  Com.,  12  R.  987. 

An  indictment  for  keeping  a  tippling-house  need  not  charge 
anything  more  than  that  the  defendant  has  kept  a  tippling- 
house,  the  term  ** tippling-house"  having  a  definite  and  well- 
understood  meaning.  Pearcs  v.  Com.,  5  R.  407;  Long  v. 
Com.,  5  R.  428;  Allen  v.  Com.,  10  R.  280. 

Keeping  a  tippling-house  and  keeping  a  tippling-house  for 
three  months  at  one  time  are  separate  and  distinct  offenses, 
and  the  court  properly  refused  to  strike  from  an  indictment 
for  the  latter  offense  the  allegation  as  to  the  length  of  time 
the  house  was  kept.    Reason  v.  Com.,  5  R.  428. 

TIPS. — A  tip  is  a  donation  of  money;  a  personal  gift  to  an 
employe  in  addition  to  the  price  charged  for  the  work  done. 
Servant's  right  to  tips  received.  Polites  v.  Barlin,  149  Ky.  376, 
149  S.  W,  828,  41  L.  R.  A-  (N.S.)  1217. 

See,  also,  note  on  this  subject  in  41  L.  R.  A.  (N:S.)   1217. 

TITLE. — The  word  ** title,''  when  used  in  connection  with 
real  ^tate,  is  generally  defined  to  be  the  evidence  of  right  by 
which  a  person  has  -possession  of  property.  In  2  Bl.  Comm.,  195, 
it  is  defined  as  the  means  whereby  the  owner  of  land  has  just 
possession  of  the  property.  Outer  v.  Bridges,  114  Ky.  152,  70 
S.  W.  288,  24  R.  945. 

Title  to  property  insured.    See  Ownership. 

The  title  to  real  estate  is  regulated  by  laws  of  the  State 
where  the  land  lies.  Pmkley  v.  Pinkley,  155  Ky.  203,  159 
S.  W.  795. 

Where  a  contract  for  the  sale  of  land  is  silent  as  to  the 
character  of  title  to  be  conveyed,  it  will  be   presumed  that 
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the  deed  was  to  be  one  of  general  warranty.     Whitworth  v. 
Pool,  96  S.  W.  880,  29  R.  1104. 

Where  the  bill  alleges  that  defendant  is  unable  to  make 
title  to  land  which  he  covenanted  to  convey,  **  because  the 
title  is  not  vested  in  him,"  aod  calls  on  him  to  exhibit  hia 
title,  defendant  must  show  a  good  title,  otherwise  complain- 
ant is  entitled  to  no  relief.  A  mere  suggestion  that  the  title 
of  a  party  is  defective  is  a  very  different  thing  from  the 
allegation  that  the  party  is  destitute  of  title.  Vittiioe  v. 
Jones,  6  J.  J.  'M,  515. 

Distinction  between  ** title"  and  ''estate."  See  note  on 
this  subject  in  15  L.  R.  A.  68. 

Persons  who  own  title  to  land  can  not  be  divested  of  it 
in  a  judicial  proceeding  to  which  they  are  not  parties.  Rob- 
inson V.  Carrollton,  123  Ky.  419;  Shafer  v.  Gates,  2  B.  Mon. 
453;  Ratiermann  v.  Apperson,  141  Ky.  821;  Keller  v.  Stcmley, 
86  Ky.  240;  Carpenter  v.  Moorelock,  151  Ky.  506,  152  S. 
W.  575. 

In  no  state  of  case  can  an  infant  be  divested  of  title  to 
real  estate  by  the  judgment  of  a  court  unless  the  court  had 
jurisdiction  of  the  subject  matter  of  the  action.  Elliott  v. 
Fowler,  112  Ky.  377;  Walker  v.  Smyser,  80  Ky.  620;  Car- 
penter V.  Moorelock,  151  Ky.  506,  152  S.  W.  575. 

The  title  of  one  obtaining  a  che«k  by  fraud  is  defective. 
Ashury  v.  Taube,  151  Ky.  142,  151  S.  W.  372. 

The  destruction  of  the  record  of  title  to  land  does  not 
affect  the  status  of  the  title — it  merely  renders  it  more  diflS- 
cult  of  proof.    Dixon  v.  Harris,  105  S.  W.  451,  32  R.  275. 

There  are  only  two  ways  of  proving  title,  one  by  record 
title  from  the  Commonwealth,  the  other  by  open,  notorious, 
adverse,  continuous,  and  peaceable  possession  for  a  period  of 
fifteen  years.    Muse  v.  Payne,  144  Ky.  30,  137  S.  W.  788. 

Covenant  to  make  title  binds  covenantor  to  make  title  with 
general  warranty.  Andrews  v.  Word,  17  B.  M.  520;  Davis 
V.  Dycus,  7  Bush ;  Morris  v.  Shannon,  12  Bush,  91. 

*'A11  land  titles  in  this  State  are  declared  to  be  aUodial, 
and  (subject  to  escheat)  the  entire  and  absolute  property  in 
the  same  is  vested  in  the  owners,  according  to  the  nature  of 
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their  respective  estates;  except  that  the  right  of  eminent 
domain  in  and  to  all  real  estate  resides  and  remains  in  the 
Commonwealth."    Ky.   Stats.    (1915),   Sec.  2338. 

'*It  is  necessary,  in  order  to  make  out  title  to  land  sold 
under  an  execution,  to  exhibft  the  judgment  and  execution. 
Dunn  V.  Meriwether,  1  A.  K.  Marsh,  158;  Martin  v.  M'Carffo, 
5  Litt.  293;  Stevens  v.  Robertson,  3  T.  B.  Mon.  97.  This 
rule  has  never  been  departed  from  by  this  court."  Carlisle 
V.  Carlisle,  9  Ky.  Opin.  167. 

Plaintiff  must  recover  on  the  strength  of  his  own  title. 
See,  in  this  book,  the  title  Plaintipp  Must  Recover,  etc. 

TITLE  BOND. — The  bond  of  vendor  in  general  terms  to 
convey  land  on  payment  by  vendee  of  the  purchase  price  is 
a  covenant  that  he  has  or  will  procure  and  make  a  good 
title  to  the  entire  quantity  sold,  and  in  his  deed  warrant  the 
title  against  all  claims;  and  such  undertaking  is  limited  only 
when  in  plain  terms  so  expressed.  Day  v.  Burnham,  89  Ky. 
75,  11  R.  292. 

Though  a  title  bond  can  not  take  the  place  of  a  recorded 
deed,  and  is  insufScient  to  pass  the  legal  title,  it  gives  the 
holder  an  equitable  right  superior  to  a  claim  of  title  upon 
the  part  of  a  purchaser  or  creditor  with  notice.  McOuire  v. 
Whitt,  80  S.  W.  474,  25  R.  2275. 

A  title  bond  without  words  of  qualification  requires  a  title 
with  general  warranty.    Hedges  v.  Kerr,  4  B.  M.  528. 

Though  a  title  bond  is  recorded,  the  party  relying  on  it 
to  establish  title  must  prove  its  execution  affirmatively. 
Burkhart  v.  Loughridge,  116  Ky.  604,  76  g.  W.  397,  25  R. 
815. 

Where  the  statute  directing  the  manner  in  which  a  mar- 
ried woman  can  divest  herself  of  title  to  real  estate  is  not 
complied  with  in  the  execution  by  a  married  woman  of  a  title 
bond,  the  bond  is  inoperative.    Kidd  v.  Bell,  122  S.  W.  232. 

The  statute  which  provides  that  **  where  any  real  estate 
shall  be  conveyed"  the  vendor  shall  have  no  lien  on  the 
land  unless  it  is  stated  in  the  deed  what  part  of  the  con- 
sideration remains  unpaid,  does  not  deprive  a  vendor  of  his 
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lien  as  against  a  remote  bona  fide  purchaser,  where  neither 
the  deed  of  the  vendor  nor  that  of  his  grantee  was  recorded 
or  lodged  for  record;  such  deeds  are  nothing  but  bonds  for 
title.    Lucy  v.  Hopkins,  11  R.  907. 

A  purchaser  under  a  title  bond  which  provides  that  a  deed 
will  be  made  when  the  purchase  price  is  paid,  takes  title 
subject  to  the  lien,  and  a  person  who  afterward  takes  an 
assignment  of  the  bond  and  a  deed  from  the  vendor  with 
notice  that  the  mineral  rights  have  been  conveyed  by  the 
original  vendee  to  a  third  person,  takes  subject  to  the  rights 
of  the  third  person.  Asher  v.  Tennis  Coal  Co,,  118  S.  W. 
955. 

TITLE  FROM  COMMONWEALTH.— Where  both  parties 
claim  under  the  same  third  party,  it  is  sufficient  for  the 
plaintiff  to  show  a  derivation  of  title  from  him;  it  is  not 
necessary  for  him  to  go  back  to  the  Commonwealth.  Luen 
V.  Wilson,  85  Ky.  503,  9  R.  83;  Bamett  v.  Mimick,  13  R.  503. 

TITLE  OF  ACT.— **  The  rule,  which  has  often  been  held  by 
this  court  in  relation  to  Sec.  51  of  the  Constitution,  and  in 
determining  whether  an  act  of  the  Legislature  complies  with 
the  requirements  of  that  section  of  the  Constitution,  is  that 
if  all  of  the  provisions  of  an  act  relate  to  the  same  subject, 
are  naturally  connected,  and  are  not  foreign  to  the  subject 
expressed  in  the  title,  it  is  sufficient."  Mark  v.  Bloom,  141 
Ky.  474;  Com.  v.  Starr,  160  Ky.  260;  McOlone  v.  Womack, 
129  Ky.  274,  111  S.  W.  688;  Nunn  v.  Bank,  107  Ky.  262; 
Conley  v.  Com,,  98  Ky.  125;  Diamond  v.  Com,,  124  Ky.  418; 
Johnson  v.  City,  121  Ky.  594,  88  S.  W.  672;  Bumsides  v. 
Lincoln  County  Court,  86  Ky.  423;  Joyce  v.  Woods,  78  Ky. 
386;  Weimer  v.  Commissioners,  etc,  124  Ky.  377;  Ky.  Live 
Stock,  etc,  V.  Eager,  120  Ky.  125;  WUUam^  v.  Wedding,  165 
Ky.  365,  176  S.  W.  1176;  Bowman  v.  Hamlett,  159  Ky.  184,  166 
S.  W.  1008. 

The  purpose  of  Sec.  51,  of  the  State  Constitution,  which 
provides  that  **No  law  enacted  by  the  General  Assembly 
shall  relate  to  more  than  one  subject,  and  that  shall  be 
expressed  in  the  title,"  is,  that  the  title  of  an  Act  must  be 
such  as  to  inform  members  of  the  General  Assembly  and  oth- 
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ers  as  to  the  subject  of  the  legislation.  Board  Trustees 
Erlanger  Graded  Common  School  District  v.  Tate,  155  Ky. 
296,  159  S.  W.  777. 

The  purpose  of  Sec.  51  of  the  Kentucky  Constitution,  which 
provides  that  no  law  enacted  by  the  General  Assembly  shall 
relate  to  more  than  one  subject,  which  shall  be  expressed  in 
the  title,  was  to  enable  persons  reading  the  title  of  an  Act 
to  get  a  general  idea  of  what  the  Act  treated,  or  contained, 
so  that  the  members  of  the  Legislature  as  well  as  the  public 
interested  in  legislation  could  rely  on  the  title  as  indicating 
the  subject-matter  of  the  Act,  and  to  assume  that  the  Act 
contained  no  legislation  that  was  not  embraced,  in  a  general 
way,  by  the  subject  expressed  in  the  title.  Burton  v.  Monti- 
cello  &  Bumside  Turnpike  Co,,  162  Ky.  787,  173  S.  W.  144. 

The  purpose  of  Sec.  51  of  the  Constitution  was  to  enable 
any  person  reading  the  title  of  an  act  to  get  a  general  idea 
of  what  the  act  treated  of  or  contained,  and  members  of 
the  Legislature,  as  well  as  the  public,  have  a  right  to  rely 
on  the  title  as  indicating  the  subject-matter  of  the  act  and 
to  assume  that  the  act  contains  no  legislation  that  is  not 
embraced  in  a  general  way  by  the  subject  expressed  in  the 
title.     Thompson  v.  Com.,  159  Ky.  8,  166  S.  W.  623. 

Under  Ky.  Constitution,  Sec.  51,  requiring  the  subject- 
matter  of  an,  act  to  conform  to  the  title,  an  act  amending  one 
subsection  and  referring  to  another  in  the  title  wotdd  be 
invaUd.    In  re  Barker,  132  Ky.  220,  116  S.  W.  686,  1176. 

The  general  purpose  of  Ky.  Constitution,  Sec.  51,  is 
accomplished  when  a  law  has  but  one  general  object,  which 
is  fairly  indicated  by  its  title,  and  the  courts  have  uniformly 
held  that  provisions  which  are  fairly  germane  to  the  subject 
of  the  act  may  be  inserted  in  an  act  having  a  general  title. 
In  regulating  how  property  shall  be  assessed  for  taxation  and 
by  whom  the  taxes  shall  be  payable,  thie  Legislature  may,  in 
a  general  act,  provide  safeguards  to  prevent  property  escap- 
ing assessment  and  taxation.  Shrader  v.  Semomn,  96  S.  W. 
904,  29  R.  1089. 

TITLE  OF  ORDINANCE.— An  ordinance  wa«  headed  ''Ordi- 
nance for  Light  Franchise/'  and  continued^  ''an  ordinance 
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providing"  for  the  letting  of  franchises  for  the  purpose  of 
laying  mains  and  pipes  to  supply  the  city  with  light,  heat^ 
and  power  by  means  of  gas,  or  gas  and  hot  water,  or  gas 
and  steam,  or  gas,  hot  water,  and  steam.  Following  this  par- 
agraph was  the  phrase,  **Be  it  ordained  by  the  general  coun- 
cil," etc.  Held,  that  everything  above  the  phrase,  **Be  it 
ordained  by  the  general  council,"  constituted  the  title,  and 
not  the  preamble,  of  the  ordinance,  within  Ky.  Stats.,  Sec. 
3059,  providing  that  no  ordinance  shall  embrace  more  than 
one  subject,  which  shall  be  expressed  in  the  title.  SUva  v. 
City  of  Newport,  119  Ky.  587,  84  S.  W.  741,  27  B.  212. 

TITLE  OF  RECORD.— The  words  * 'title  of  record"  in  Ky. 
Const.,  Sec.  251,  mean  a  title  from  the  Commonwealth.  Shaw 
V.  Robinson,  64  S.  W.  620,  23  R.  998. 

TITLE  TO  OR  INTEREST  IN  LAND.— Where  e  mechan- 
ic's lien  is  asserted  against  real  property  the  title  thereto  is 
brought  in  controversy,  and  the  Court  of  Appeals  has  juris- 
diction of  an  appeal  from  the  judgment,  regardless  of  the 
amount  of  the  claim  asserted  or  adjudged.  Fowler  v.  Pom- 
peUy,  76  S.  W.  173,  25  B.  615. 

Title  to  land  was  not  involved  where  an  attachment  was 
levied  on  real  estate,  and  the  court,  in  passing  on  the  attach- 
ment, inserted  the  following  words  in  the  judgment:  **It  is 
adjudged  that  the  attachment  herein  be,  and  the  same  is, 
sustained,  and  on  plaintiff's  motion  the  lien  created  thereby 
is  waived."  Rhodes  v.  Frankfort  Chair  Co.,  79  S.  W.  768, 
25  R.  2042. 

Where  the  amount  in  controversy  is  less  than  $200,  to  give 
the  Court  of  Appeals  jurisdiction  the  title  to  land  must  be 
directly  involved  and  concluded  by  the  judgment.  The  fact 
that  the  title  to  land  is  involved  collaterally  is  not  sufBcient 
to  give  the  Court  of  Appeals  jurisdiction.  City  of  Covington 
V.  McKenna,  86  S.  W.  689,  27  R.  784. 

An  instrument  which  creates  an  estate  for  life  in  land, 
involves  a  conveyance  of  real  estate,  and  not  a  chattel  inter- 
est, and  is  within  the  statute  of  frauds.  Miller  v.  HaH,  122 
Ky.  500,  91  S.  W.  698,  29  R.  73. 
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An  appeal  from  a  judgment  enforcing  a  lien  on  land  does 
not  involve  a  title  to  a  freehold.  Brannm  v.  Olea^on,  14 
B.  109. 

Where  the  title  to  land  is  in  issue  either  party  who  may 
he  wholly  or  partially  unsuccessful  may  appeal  from  the  final 
judgment  to  the  Court  of  Appeals.  The  Code  makes  no 
exception  to  this  right.    Moore  v.  Boner,  7  Bush,  28. 

In  an  action  of  trespass  for  an  entry  upon  land,  where 
the  title  is  put  in  issue,  a  right  of  appeal  exists,  though  the 
damages  assessed  be  less  than  $50.  Caskey  v.  Lewis,  15  B. 
M.  30. 

An  appeal  lies  to  a  judgment  for  the  recovery  of  land 
without  regard  to  quantity  or  value.  Smith  v.  Moberly,  15 
B.  M.  72. 

The  statute  of  1796  did  not  confine  the  right  of  appeal 
to  cases  in  which  the  party  claimed  an  estate  of  inheritance 
or  for  life,  but  it  lay  in  all  cases  determining  or  relating  to 
a  title  or  interest  in  land  asserted  and  involved  in  the  pro- 
ceedings.    Churchill  v.  Com,,  13  B.  M.  334. 

The  plea  of  liberum  tenemenium  in  an  action  of  trespass 
qtiare  clausum  fregit  involves  the  title  to  land,  and  there- 
fore an  appeal  lies  from  a  judgment  for  plaintiff,  however 
small  the  damages  awarded.  Stillwell  v.  Duncan,  62  S.  W. 
898,  23  R.  261. 

As  every  judgment  affecting  the  possession  or  right  of 
enjoyment  and  use  of  land  does  more  or  less  directly  affect 
or  relate  to  the  title  and  even  to  the  freehold  title  in  or  to 
the  land,  we  are  of  opinion  that  under  a  proper  construction 
of  the  statute,  an  appeal  is  allowed  upon  any  and  every  judg- 
ment determining  or  relating  to  a  title  or  interest  in  land 
asserted  and  involved  in  the  proceedings.  Moreland  v.  Fryar, 
146  Ky.  141,  142  S.  W.  218. 

An  appeal  from  a  judgment  for  $100  which  does  not  relate 
to  the  possession,  or  interest  in  land,  must  be  dismissed.  The 
fact  that  it  was  for  deceit  in  the  sale  of  land  does  not  make 
it  relate  to  possession  or  interest  in  land.  Moreland  v.  Fryar, 
146  'Kj.  141,  142  S.  W.  218. 
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A  public  service  corporation  that  has  acquired  from  a 
city  the  right  to  occupy  its  streets,  does  not  own  any  interest 
in  land,  and  a  contract  between  two  such  public  service  cor- 
porations, relating  to  the  use  of  poles  and  wires,  does  not 
involve  any  interest  in  land.  East  Tennessee  Tel.  Co.  v. 
Paris  Electric  Co.,  156  Ky.  762,  162  S.  W.  530. 

It  is  provided  in  Ky.  Stats.,  Sees.  446,  458,  that  in  the 
construction  of  statutes  the  words  **real  estate"  or  '*land" 
shall  be  construed  to  mean  lands,  tenements  and  heredita- 
ments and  all  rights  thereto  and  interests  therein,  other  than 
a  chattel  interest. 

Where  a  person  leases  land  for  a  definite  period,  and  has  a 
clause  in  the  lease  that  he  may  purchase  the  property  at  any 
time  before  the  expiration  of  the  lease,  the  interest  acquired 
under  it — the  lease  and  the  option — may  be  mortgaged  under 
the  statute,  which  provides  **that  any  interest  in  or  claim  to 
real  estate  may  ])e  disposed  of  by  deed  or  will."  Bank  of  LotUs- 
ville  V,  Baumeister,  87  Ky.  6,  9  R  845. 

The  Court  of  Appeals  has  jurisdiction  where  either  the  legal 
or  equitable  title  to  land  is  involved,  however  small  the  interest. 
A  purchaser  at  a  judicial  sale  can  appeal  from  the  order  setting 
aside  the  sale,  though  his  bid  was  less  than  $100.  Hughes  v. 
Swope,  88  Ky.  254,  8  R.  256,  11  R.  783. 

An  appeal  from  an  order  confirming  a  commissioner's  report 
of  sale  of  land  involves  the  title  of  the  purchaser,  and  the  Court 
of  Appeals  has  jurisdiction.  Pittman  v.  Wakefield,  90  Ky.  171, 
11  R.  972. 

Where  the  only  issue  is  whether  one  has  a  lien  on  the  land  of 
another,  or  as  to  which  of  two  lienholders  is  entitled  to  priority, 
the  title  to  land  is  not  involved,  and  the  Superior  Court  has  juris- 
diction.   Piitmann  v.  Wakefield,  90  Ky.  171,  11  R.  972. 

The  title  to  a  freehold  is  not  involved  so  as  to  give  the  Court 
of  Appeals  jurisdiction  where  the  question  as  to  title  is  only  inci- 
dental to  the  real  matter  in  issue,  and  the  judgment  does  not 
determine  the  ri<?hts  of  adverse  claimants.  Where  plaintiflP  sues 
for  a  sum  which  defendant  agreed  to  pay  him  if  he  would  pro- 
cure the  right  to  the  minerals  in  certain  lands,  which  he  alleges 
he  has  done,  and  the  defendant  alleges  that  the  title  to  the  lands 
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is  defective,  and  that  therefore  the  plaintiff  ought  not  to  recover, 
the  title  to  a  freehold  is  not  involved,  and  the  Superior  Court 
has  jurisdiction  of  the  appeaL  French  v.  ISewell,  93  Ky.  1,  13 
R.  902. 

The  fact  that  land  has  been  converted  into  money  by  the  court 
pending  an  action  involving  the  title  does  not  abridge  the  right 
of  a  party  to  an  appeaL  The  controversy  as  to  the  right  to  the 
proceeds  will  be  regarded  as  involving  the  title  to  the  land,  and 
an  appeal  will  lie,  regardless  of  the  amount  involved.  Clements 
V.  Waters,  90  Ky.  96, 11  R.  880. 

In  an  action  of  trespass,  in  which  defendant  pleads  title 
to  the  land,  an  appeal  lies  from  a  judgment  for  plaintiff  though 
for  less  than  $100,  the  title  to  land  being  involved.  StiUwell  v. 
Duncan,  103  Ky.  59,  44  S.  W.  357,  19  R.  1701,  39  L.  R.  A.  863. 

The  Court  of  Appeals  has  jurisdiction  of  an  appeal  from  a 
judgment  for  any  amount  for  removing  timber  from  land  where 
the  pleadings  raise  the  issue  as  to  the  ownership  of  the  land. 
Byrd  v.  Rose,  44  S.  W.  958,  19  R.  1898. 

An  appeal  lies  from  the  judgment  in  an  action  to  enforce 
a  street  assessment  lien  without  regard  to  the  amount  in  con- 
troversy, as  the  title  to  land  is  involved.  Mackin  v.  Wilson, 
45  S.  W.  663,  20  R.  218. 

Where  the  only  question  presented  on  appeal  is  whether 
appellants  had  acquired  title  to  a  house  and  the  right  to  remove 
it,  title  to  real  estate  is  not  involved  so  as  to  give  jurisdiction 
of  the  appeal  regardless  of  the  amount  in  controversy.  Bourne 
V.  Beck,  58  S.  W.  690,  22  R.  792. 

The  Court  of  Appeals  has  jurisdiction  of  an  appeal  where 
the  title  to  land  is  involved,  irrespective  of  the  amount  in 
controversy.    Warden  v.  Addington,131  Ky.  296,  115  S.  W.  241. 

Where,  in  an  action  by  a  lessor  of  oil  and  gas  for  royalties 
due  under  the  lease,  the  answer  put  in  issue  the  lessor's  title 
to  the  well,  and  denied  that  the  well  was  on  the  lessor's  land, 
the  Court  of  Appeals  has  jurisdiction,  though  the  judgment 
for  royalties  was  less  than  $200,  for  the  thing  in  controversy 
was  the  property  in  the  well.  Central  Kentucky  Nat,  Oas  Co.  v. 
Stevens,  134  Ky.  306,  120  S.  W.  282. 


Digitized  by  VjOOQIC 


TITLE  TO  OFFICE    3416     TO  ANY  EXTENT 

Where  a  lien  on  land  is  asserted  an  appeal  lies  to  the  Court 
of  Appeals,  though  less  than  $200  is  involved.  Huesman  v. 
Dersch,  109  S.  W.  319,  33  R.  77 ;  Delano  v.  Baylor,  113  S.  W.  888. 

TITLE  TO  OFFICE.— The  title  to  a  public  office  can  not  be 
tried  on  an  application  for  an  injunction.  Harrison  v.  Stroud, 
129  Ky.  200,  110  S.  W.  828. 

TITLE  TO  PERSONAL  PROPERTY.— The  title  of  personal 
property  by  capture  is  perfect  as  soon  as  it  is  in  the  firm  pos- 
session of  the  captor.    Richardson  v.  Tipton,  2  Bush,  204. 

The  discharge  of  a  person  in  bankruptcy  from  the  payment 
of  his  debts  does  not  operate  to  invest  a  person  liolding  a  part 
of  his  property,  with  title  therein;  such  property  may  be  made 
subject  to  pay  debts  due  creditors.  Stockton  v.  Bank  of  Louis- 
vilUy  8  Ky.  Opin.  171.    See,  also.  Sales. 

Change  in  title  of  insured  property.    See  Change  op  TrrLE. 

TO. — ^Where  a  charter  provides  that  the  company  may  build 
its  road  to  or  from  a  town,  it  need  not  stop  at  the  corporate 
limits,  but  may  build  from  or  to  a  point  in  the  town.  WUson 
V.  Midway  <fe  Scott  Co.  T,  P.  R.  Co,,  4  B.  727. 

Discussion  of  meaning  of  **by"  and  whether  it  means  '*to," 
in  the  sentence  **and  the  jurisdiction  of  these  courts  is  limited 
by  the  express  provisions  of  the  constitution,  in  the  constitu- 
tion of  a  church.    Wallace  v.  Hughes,  131  Ky.  481, 115  S.  W.  684. 

'*  Authority  to  construct  a  railroad,  or  turnpike,  from  A. 
to  B.,  or  beginning  at  A.  and  running  to  B.,  is  held  to  confer 
authority  to  commence  the  road  at  some  point  within  A.  and 
to  end  it  at  some  point  within  B. ;  the  words  'from,'  *to'  and 
*at'  are  taken  inclusively,  according  to  the  subject  matter. '* 
Devon  v.  Cincinnati  C.  &  E.  Ry.  Co,,  128  Ky.  778,  109  S.  W. 
361. 

TO  ANY  EXTENT.— Though  Sec.  1,  Art.  1,  Chap.  39, 
Gen.  Stats.,  provided  that  a  person  named  as  executor  in  a  will 
should  not  act  **to  any  extent"  under  the  will  until  it  should 
be  probated  and  he  should  qualify,  a  contract  by  a  foreign 
executor  for  the  sale  of  land  in  Kentucky  before  he  had  quali- 
fied in  Kentucky  was  voidable  merely,  and  his  subsequent  quail- 
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fication  related  back  so  that  the  purchaser,  having  faUed  to 
repudiate  the  contract  before  that  time,  could  not  thereafter 
do  so.  Allison  v.  Cocke's  Exrs.,  106  Ky.  763,  51  S.  W.  593, 
21  R.  434. 

TO  BEARER. — ^**The  instnunient  is  payable  to  bearer: 
(1)  When  it  is  expressed  to  be  so  payable;  or  (2)  when  it  is 
payable  to  a  person  named  therein  or  bearer;  or  (3)  when  it 
is  payable  to  the  order  of  a  fictitious  or  non-existing  person, 
and  such  fact  was  known  to  the  person  making  it  so  payable; 
or  (4)  when  the  name  of  the  payee  does  not  purport  to  be  the 
name  of  any  person;  or  (5)  when  the  only  or  last  endorsement 
is  an  endorsement  in  blank."  Negotiable  Inst.  Law,  Ey.  Stats. 
(1915),  Sec.  37206,  Subsec.  9. 

TO  BE  APPLIED.— The  order  of  the  County  Court  that  the 
sheriff  pay  over  the  balance  of  the  county  levy  in  his  hands 
to  the  commissioner,  **to  be  applied  to  the  payment  of  county 
bonds,*'  is  no  appropriation  of  the  money,  and  the  holders  of 
the  bonds  can  not  sue  the  sheriff.  Helm  v.  Com.,  79  Ky.  67, 
1  R.  355. 

TO  BE  CONVEYED.— Where  it  is  averred  that  the  consid- 
eration for  a  note  was  a  lot  of  ground  '*to  be  conveyed"  to  the 
maker  by  a  certain  person,  there  ought  to  be  an  allegation  that 
such  covenant  to  convey  has  been  executed,  or  that  such  person 
is  able,  ready,  and  willing  to  convey  has  been  executed,  or  that 
such  person  is  able,  ready,  and  willing  to  convey;  otherwise  the 
consideration  for  such  note  fails.  Brown  v.  Ready,  14  B.  583. 
Point  not  raised  in  Sup.  Ct.,  13  R.  140. 

TO  BE  DISCHARGED  IN  GOOD  MERCHANTABLE 
BRICK. — The  expression  **to  be  discharged  in  good  merchant- 
able brick,"  etc.,  can  not  be  construed,  as  was  contended  in 
argument,  to  give  an  election  to  the  debtor  to  pay  in  bricks  or 
not,  as  might  suit  his  convenience,  but  plainly  imports  an 
imperative  obligation.    Matiox  v.  Craig,  2  Bibb,  584. 

TO  BE  ENTERED.— Evidence  that  an  order  endorsed  *'to 
be  entered,"  signed  by  the  judge,  was  in  the  hands  of  a  prac- 
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dicing  attorney  who  kept  a  hotel  at  which  the  judge  usually 
stopped,  is  not,  after  the  death  of  both  the  judge  and  the  attor- 
ney, suflSeient  to  show  fraud  in  the  rendition  of  the  order. 
Drovers  &  MecharUcs  Nai.  Bank  v.  Northern  Coal  d  Coke  Co., 
133  Ky.  773,  119  S.  W.  151. 

TO  BE  MANAGED  BY  HER  AS  SHE  MAY  WISH^Tes- 

tator  devised  all  his  estate  to  his  wife,  '*to  be  managed  by  her 
as  she  may  wish,"  with  the  proviso  that  if  she  remarried  she 
should  give  security  for  the  purpose  of  protecting  testator  ^s 
children,  and  appointed  her  executrix,  requesting  that  no  secur- 
ity should  be  required  of  her.  Held,  that  the  widow  took  an 
estate  for  life  or  during  widowhood  with  power  to  dispose  of 
it  as  she  might  deem  necessary  for  the  support  of  herself  and 
children.  Still,  the  chancellor  had  jurisdiction  in  the  interest 
of  the  inf€mt  children  to  prevent  an  injudicious  reinvestment 
or  waste  of  the  proceeds,  though  no  power  to  prevent  a  sale 
by  her.    Best  v.  Best,  88  Ky.  569,  11  R.  74. 

TO  BE  PAID. — ^A  writing  executed  by  an  administrator 
stating  that  there  is  due  a  certain  person  as  his  share  of  the 
estate  $200  **to  be  paid,"  which  was  signed  by  the  administra- 
tor, was  properly  treated  as  evidence  of  a  fiduciary  liability, 
which  was  not  affected  by  proceedings  in  bankruptcy  by  the 
administrator  individually.  Cheatham  v.  Cheatham,  6  Ky. 
Opin.  450. 

TO  BE  PERFORMED.— Under  See.  72  of  the  Civil  Code, 
providing  in  part  that  an  action  upon  a  contract  may  be  brought 
in  the  county  in  which  the  contract  '4s  to  be  performed,"  a 
contract  which  contemplates  or  provides  that  it  may  be  per- 
formed in  many  counties  or  in  more  than  one  county,  does  not 
confer  jurisdiction  upon  any  of  the  counties  in  which  it  may 
be  or  may  have  been  in  part  performed.  The  words  **to  be 
performed"  in  Sec.  72  of  the  Code  mean  that  the  contract  must 
be  performed,  or  agreed  to  be  performed,  in  all  its  essential 
features  in  one  county,  and  where  the  contract  is  to  be  partly 
performed  in  several  counties  and  not  completely  performed 
in  any  particular  county  the  venue  of  the  action  does  not  lie 
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in  any  of  the  counties  in  which  the  contract  might  or  may  have 
been  in  part  performed.  Job  Iron  &  Steel  Co,  v.  Clark,  150 
Ky.  246,  150  S.  W.  367. 

TO  BE  RECEIVED. — ^Where  a  contractor  assigned  to  his 
surety  the  amount  **to  be  received"  by  the  contractor,  and 
assigned  to  a  third  person  the  amount  to  be  retained  by  the  city 
under  the  contract,  the  assignment  to  the  third  person  was  held 
to  be  an  assignment  of  the  deposit  made  by  the  contractor  to 
the  city,  and  not  of  the  amount  retained  by  the  city.  Commis" 
sioners  of  Sewerage  of  Louisville  v.  Oaies,  159  Ky.  391,  167 
S.  W.  417. 

TO  DECLARE  ONE'S  SELF.— '*How  is  the  voter  to  declare 
his  affiliation  in  those  precincts  where  there  is  no  registration? 
The  Century  Dictionary  defines  'affiliation'  to  mean  'association 
in  general;  relation;  connection;  friendship;  alliance.'  The 
same  work  defines  'declare'  to  mean  'to  make  dear;  to  clear  up; 
free  from  obscurity;  make  plain;  to  proclaim;  announce';  and 
'to  declare  one's  self,'  is  'to  throw  off  reserve  and  avow  one's 
opinions;  show  openly  what  one  thinks,  or  which  side  one 
espouses.'  For  one,  therefore,  to  declare  his  party  affiliation 
he  must,  in  some  way,  make  plain  which  party  he  espouses  and 
allies  himself  with."  Heitznum  v.  Voters,  155  Ky.  39,  159  S. 
W.  625. 

TO  EXCEED. — Certain  railroad'  companies  contracted  for 
the  use  of  a  bridge  belonging  to  an  independent  corporation, 
the  contract  providing  that  they  should  pay  tolls,  which  should 
not  be  in  excess  of  a  charge  sufficient  to  produce  in  the  aggre- 
gate a  sum  equal  to  the  expense  of  keeping  the  bridge  in  repair 
and  paying  a  dividend  of  4  per  cent,  semi-annually  on  the  capital 
stock  of  the  bridge  company.  This  was  afterward  modified  so 
as  to  call  for  3  per  cent,  semi-annual  dividends,  and  thereafter 
for  twenty-four  years  the  railroad  companies  paid  enough  to 
furnish  such  dividends.  Held,  a  construction  of  the  contract 
by  the  parties,  so  as  to  require  the  railroads  during  the  life  of 
the  contract  to  furnish  3  per  cent,  dividends,  though  the  con- 
tract merely  provided  that  they  should  not  be  required  to  pay 
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**to  exceed"  that  percentage.  Pittsburgh,  C,  C.  &  St.  L.  Rxj. 
Co,  V.  Dodd,  115  Ky.  176,  72  S.  W.  822,  74  S.  W.  1096,  24  R. 
2057. 

TO  GET  BY. — ''The  meaning  of  the  expression  'to  get  by' 
and  what  it  conveys  is  well  understood.  It  means  that  the 
person  referred  to  has  done  some  act  and  has  escaped  the  in- 
jurious and  detrimental  consequences  which  usually  attend  such 
an  act."    Bruce  v.  Scully,  162  Ky.  296,  172  S.  W.  530. 

This  expression,  "to  get  by"  with  is  never  applied  except  to 
actions  which  necessarily  have  an  injurious  and  detrimental 
consequence.    Bruce  v.  Scully,  162  Ky.  296,  172  S.  W.  530. 

TO  HAVE,  TO  HOLD,  AND  TO  USE.— Testator  gave  cer- 
tain  property  to  his  wife  "to  have,  to  hold,  and  to  use  as  she 
may  wish."  Held,  that  the  wife  took  the  fee.  The  words  "as 
she  may  wish,"  in  the  will,  modify  not  only  the  words  "to  use," 
but  also  the  words  "to  have  and  to  hold."  The  sense  is,  that 
the  wife  is  to  have,  to  hold,  and  to  use  the  property  as  she  may 
wish.  The  words  "to  use"  were  not  used  to  restrict  the  pre- 
ceding words.  The  idea  in  the  testator's  mind  was  that  she  was 
to  have  the  property  and  do  with  it  as  she  pleased.  Scott  v. 
Scott,  105  S.  W.  896,  32  R.  464. 

TO  HOLD  AND  KEEP  AS  HER  OWN.--The  above  words, 
in  a  devise  of  property  to  a  granddaughter,  when  construed 
with  provisions  for  deducting  certain  expenditures,  held  not  to 
give  the  granddaughter  an  absolute  power  of  disposition  so  as 
to  make  the  limitation  void  as  being  inconsistent  therewith. 
Johnson  v.  Powell,  160  Ky.  591,  169  S.  W.  1009. 

TO  LOWEST  BIDDER.— See  note  on  subject  of  "to  lowest 
bidder"  in  38  L,  R.  A.   (N.S.)  654. 

TO  ORDER. — "The  instrument  is  payable  to  order  where  it 
is  drawn  payable  to  the  order  of  a  specified  person  or  to  him 
or  his  order.  It  may  be  drawn  payable  to  the  order  of:  (1)  A 
payee  who  is  not  maker,  drawer,  or  drawee;  or  (2)  the  drawer 
or  maker;  or  (3)  the  drawee;  or  (4)  two  or  more  payees  jointly; 
or  (5)  one  or  some  of  several  payees;  or  (6)  the  holder  of  an 
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ofiSce  for  the  time  being.  Where  the  instrument  is  payable  to 
order,  the  payee  must  be  named  or  otherwise  indicated  therein 
with  reasonable  certainty."  Negotiable  Inst.  Law,  Ky.  Stats. 
(1915),  Sec.  3720&,  Subsec.  8. 

**To  order"  makes  the  notQ  negotiable  as  eflfectually  as  if  the 
precise  word  *' negotiable,"  as  used  in  the  statute-,  had  been 
substituted.    MoCormack  v.  Clarkson,  7  Bush,  519. 

A  note  made  payable  to  the  **  order"  of  any  person  at  an 
incorporated  bank  in  this  State  is,  when  indorsed  to  and  dis- 
counted by  a  bank  before  maturity,  placed  on  the  footing  of  a 
bill  of  exchange,  though  the  word  negotiable  is  not  in  the  note. 
Toll  V.  Farmers  Nat,  Bamk,  13  R.  682. 

TO  REGULATE  COMMERCE. — See  Regulate  Commerce. 

TO  REMAIN  IN  COMMON  SCHOOL  GROUNDS  FOR- 
EVER.— Under  a  deed  by  which  the  grantor  conveys  for  a 
valuable  consideration  land  to  school  trustees,  and  it  is  stated 
in  the  deed  that  the  land  is ' '  to  remain  in  common  school  grounds 
forever,''  but  without  any  provision  that  it  shall  revert  to  the 
grantor  if  not  so  used,  the  grantor  can  not  recover  the  land 
when  it  ceases  to  be  used  for  school  purposes,  an^  is  sold  by 
the  school  trustees  to  a  third  person.  McElroy  v.  Pope,  153  Ky. 
106,  154  S.  W.  903. 

TO  REMAIN  SO  FOREVER.— In  a  deed  the  habendum 
excepted  **an  open  wagon  road  through  the  place,"  definitely 
describing  it,  **to  remain  so  forever.''  This  road  was  used  as 
a  private  passway  to  an  adjoining  farm  then  owned  by  the 
grantor's  brother.  Held,  that  though  the  exception  was  not 
contained  in  the  deeds  to  subsequent  vendees,  it  ran  with  the 
land,  and  imposed  a  servitude  in  favor  of  the  adjoining  farm. 
Oibson  V.  Porter,  12  R.  917. 

TO  SELL  IF  NECESSARY  TO  PAY  DEBTS.— Where  a  will 
directs  the  sale  of  real  estate  if  necessary  for  the  payment  of 
debts  or  legacies,  a  purchaser  at  such  sale  should  be  protected 
where  he  acted  in  good  faith,  without  notice  actual  or  con- 
structive, of  the  latent  fact  that  there  was  no  necessity  for 
the  sale;  but  where  the  estate  was  large,  and  such  time  had 
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elaj^sed  as  to  raise  a  presumption  of  payment  of  debts,  a  sale 
for  a  grossly  inadequate  price  will  not  be  upheld.  Rutherford 
V.  Clark,  4  Bush,  29. 

TO  THE  EFFECT.— The  plaintiff  must  set  out  the  worda 
published;  it  is  not  sufSeient  to  allege  that  they  were  of  a 
certain  effect;  that  defendant  had  caused  various  reports  to 
be  circulated  **to  the  effect"  that  plaintiff's  reputation  was 
bad,  and  that  he  was  not  entitled  to  credit  on  oath,  thereby 
causing  his  testimony  for  himself  in  an  equitable  action  to  be 
discredited  and  judgment  to  be  rendered  against  him,  is  not 
sufBcient  The  judgment  is  conclusive,  and  no  inquiry  can  be 
had  as  to  what  influenced  the  chancellor.  Miller  v.  Janes,  7  R, 
229. 

TO  THE  HOUSE.— 'A  provision  in  a  policy  for  payment  of 
a  certain  amount  for  sickness  during  which  the  insured  was 
confined  '4o  the  house"  held  to  apply  though  he  sat  on  the 
porch  part  of  the  time  by  direction  of  his  physician.  Metro- 
poUtan,  etc.,  Ins.  Co.  v.  Hawes'  Extx.,  150  Ky.  52,  149  S.  W. 
1110. 

TO  TRY  THE   ISSUE Judgment  upon  verdict  of  jury 

sworn  **to  try  the  issue,"  when  no  issue  was  joined,  is  errone- 
ous.   Ooodloe  V.  Chapman,  Sneed,  226. 

TO  USE  HIS  ENDEAVORS.— An  agent  agreed  with  the 
owner  of  a  patent  fence  **to  use  his  endeavors"  to  sell  the 
fence  in  a  named  territory  and  pay  the  owner  one-half  the 
commission  on  the  first  1,000  rods  sold,  for  which  he  executed 
the  note  sued  on.  It  was  further  agreed  that  if  500  rods  of 
fence  should  not  be  sold  at  the  end  of  six  months  the  owner 
might  cancel  the  agency,  provided  he  should  surrender  said 
note  after  first  being  paid  one-half  the  commission  on  the  fence 
sold  during  the  said  six  months.  In  an  action  on  the  note, 
held,  that  as  defendant  shows  that  he  has  not  sold  any  of  the 
fence,  plaintiff  can  not  by  virtue  of  the  contract  recover  any- 
thing on  the  note.    Hisle  v.  Oldham,  15  R.  93. 

TO  WIT. — To  know;  that  is  to  say;  namely.  Cochran 'a 
Law  Lexicon. 
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TOBACCO. — Toba<MX),  like  many  other  articles  of  com- 
merce, is  known  to  the  trade  and  those  generally  who  deal  in  it 
by  the  types  or  grade  into  which  it  is  divided  or  assorted. 
Lug,  leaf,  tip  and  trash  have  a  distinct  and  well  known  mean- 
ing to  those  familiar  with  the  trade.  L,  &  N,  B.  Co.  v.  Burley 
Tobacco  Society,  147  Ky.  22,  143  S.  W.  1040. 

Under  the  exemption  law  relating  to  breadstnffs  and  animal 
food,  tobacco  is  not  exempt  as  an  article  of  food.  Stone  v.  Hales 
&  Moss,  7  Ky.  Opin.  110. 

TON. — ^**The  hundredweight  shall  consist  of  one  hundred 
pounds  avoirdupois,  and  two  thousand  such  pounds  shall  con- 
stitute a  ton;  and  all  contracts  hereafter  made  shall  be  con- 
strued accordingly,  unless  the  contrary  be  stipulated."  Ky. 
Stats.  (1915),  Sec.  4820. 

TONTINE  CONTRACT.— A  ** tontine  contract''  of  insur- 
ance is  a  life  policy,  and  in  addition  an  agreement  by  the 
insurer  to  hold  all  the  premiums  collected  on  the  policies  form- 
ing the  class  for  a  specified  period,  called  the  ''tontine  period" 
or  period  of  distribution,  and  after  paying  death  losses,  expenses, 
and  other  losses  out  of  the  fund  so  accumulated,  to  divide  the 
remainder  among  those  who  are  alive  at  the  end  of  the  tontine 
^  period  and  who  have  maintained  their  policies  in  force.  Equit- 
able Life  Assur.  8oc.  v.  Winn,  137  Ky.  641,  126  S.  W.  158. 

TOOK. — ^In  its  ordinary  use  the  word  ** stole"  imports  a 
crime,  and  to  say  that  a  person  ** stole"  an  article  is  to  charge 
him  with  the  crime  of  larceny;  but  the  word  **took"  in  its 
usual  acceptation  does  not  import  the  commission  of  larceny 
or  any  crime.    Renaker  v.  Oregsr,  147  Ky.  368,  144  S.  W.  89. 

TOOK  AND  CARRIED  AWAY.— An  allegation  in  an  indict- 
ment  that  the  deefndant  took  a  pocketbook  and  $110  in  money 
from  the  person  of  A.,  is  a  sufScient  allegation  that  the  defend- 
ant took  and  carried  away  the  property.  Sutton  v.  Com.,  154 
Ky.  799,  159  S.  W.  589. 

TOOK  IT. — On  a  trial  for  murder  ,a  witness  testified  to 
threats  made  by  the  accused,  stating  that  the  name  of  the 
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deceased  was  not  called,  but  that  witness  **took  it"  that  accused 
was  talking  about  deceased.  Held,  that  it  was  error  to  admit 
this  opinion  of  the  witness  against  the  defendant's  objection. 
Johnson  v.  Com,,  9  Bush,  225. 

TOOL. — ^A  bank  burglar  insurance  policy,  stipulating  that 
insurer  assumes  responsibility  for  the  felonious  abstraction  of 
money  from  the  bank  safe  by  any  person  who  shall  have  made 
entry  into  the  safe  by  means  of  tools  or  explosives  directly 
thereon,  and  for  money  forcibly  taken  from  the  part  of  the 
bank  partitioned  oflf  by  guard  rails  for  the  use  of  its  oflScers, 
but  exempting  the  insurer  from  liability  where  there  is  an  inner 
steel  burglar-proof  chest  unless  the  money  is  taken  from  the 
chest  by  an  entry  effected  into  it  by  the  use  of  tools  or  explosives 
directly  thereon,  and  for  loss  by  robbery,  commonly  known  as 
hold-up,  unless  the  working  force  is  at  work  in  the  bank,  does 
not  make  the  insurer  liable  for  loss  by  hold-up  at  night,  where 
after  the  money  was  put  into  the  safe  and  the  force  at  the  bank 
had  left,  an  oflScer  thereof  was  held  up  and  required  to  open 
the  bank  and  safe;  the  word  **toor'  referring  to  burglars'  tools 
and  explosives.  Maryland  Casualty  Co.  v.  Ballard  County  Bank, 
134  Ky.  354,  120  S.  W.  301. 

TOP. — In  a  contract  for  the  sale  of  *'top"  or  ** prime" 
lambs,  to  be  graded  by  the  buyer,  the  question  of  whether  the 
lambs  were  or  were  not  **top"  or  ** prime"  can  not,  in  case  of 
dispute,  be  left  solely  to  the  buyer,  as  this  would  give  the  buyer 
the  right  to  reject  all  the  lambs  and  take  away  the  element  of 
mutuality.    Sanders  v.  Bond,  66  S.  W.  635,  23  R.  2084. 

TORNADO.— Meaning  of  ** cyclone,"  '* tornado,"  or  other 
kind  of  wind  storm  in  insurance  policy.  See  note  on  this  sub- 
ject in  8  L.  R.  A.   (N.S.)  308. 

TORPEDO  CASES. — If  a  servant  of  a  railroad  company 
having  the  care  and  custody  of  a  torpedo  negligently  places  it 
upon  a  railroad  or  upon  a  public  street  where  a  child  picks  it 
up  and  is  injured  by  exploding  it,  the  company  is  liable  for 
the  injuries  to  the  child  by  the  explosion.  Merschel  v.  L.  dk 
N,  B.  Co,,  121  Ky.  620,  85  S.  W.  710,  27  R.  465. 
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Where  a  member  of  a  railroad  switching  crew  was  injured 
by  the  explosion  of  a  torpedo  which  the  foren^an  of  the  crew 
found  in  some  rubbish  in  a  tool  box  on  the  switch  engine  and 
placed  on  the  rail  in  front  of  the  locomotive  as  a  prank,  which, 
act  was  not  within  his  employment,  the  railroad  company  was 
not  liable  for  such  injuries.  SuUiva/n  v.  L.  &  N.  R.  Co.,  115 
Ky.  447,  74  S.  W.  171,  24  R.  2344. 

The  act  of  the  foreman  in  placing  and  leaving  the  torpedo 
on  the  track  being  continuous,  with  a  view  to  frighten  the 
engineer  or  fireman  by  its  explosion,  his  failure  to  remove  the 
torpedo,  knowing  that  it  would  explode  and  might  cause  injury, 
was  insufiSdent  to  create  a  liability  as  against  the  railroad 
company.     Id. 

A  section  boss  on  defendant's  road,  and  a  crew  of  hands 
with  a  train  of  cars,  were  engaged  in  ditching  in  a  cut,  and 
in  order  to  prevent  a  train  dashing  into  his  train,  placed  on  the 
track  a  torpedo  to  give  warning  of  its  approach.  The  torpedo 
was  placed  on  the  track  at  a  point  which  was  not  used  as  a 
walkway,  and  was  not  frequented  by  persons  not  employed  by 
defendant.  While  the  hands  were  engaged  at  work,  plaintiff 
and  another  boy  climbed  on  to  the  track  and  found  the  tor- 
pedo, and  plaintiff  loosened  it  from  the  rail  and  carried  it  home, 
where  he  exploded  it,  injuring  his  eye  so  that  the  eye  had  to 
be  removed.  An  action  for  damages  was  brought,  and  a  recovery 
of  $1,000  was  awarded  to  plaintiff.  Held,  it  was  not  negligence 
to  place  the  torpedo  on  the  track  as  it  was  placed.  L.  c&  N.  B. 
Co.  V.  Hart,  70  S.  W.  830,  24  R.  1123. 

Where  a  section  hand  was  killed  by  falling  from  a  defective 
hand  car  when  it  ran  over  torpedoes,  the  circumstances  being 
such  that  his  fall  might  have  been  due  to  the  explosion  of 
the  torpedoes  or  to  the  defective  condition  of  the  car,  a  per- 
emptory instruction  to  the  jury  to  find  for  defendant  was  prop- 
erly refused.  I.  C.  R.  Co.  v.  Leisure,  90  S.  W.  269,  28  R.  768. 

A  torpedo  placed  on  a  railroad  track  to  warn  a  train  of 
another  ahead  is  not  an  obstruction  the  placing  of  which  on 
the  track  constitutes  negligence,  rendering  the  railroad  liable 
for  injuries  to  a  section  hand  caused  by  its  explosion.    Mize  v. 
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L.  &  N.  R.  Co,,  127  Ky.  496,  105  S.  W.  908,  32  R.  415,  16  L. 
R.  A,  (N.S.)  1084. 

Where  a  fiervant  was  injured  by  a  hand  car  on  which  he 
was  riding,  running  over  a  torpedo  which  another  servant  had 
placed  on  the  track  within  the  line  where  passengers  get  on 
and  oflf  trains,  in  violation  of  a  rule  of  the  railroad  company 
forbidding  torpedoes  to  be  placed  at  or  near  stations,  plaintiff 
was  entitled  to  recover,  and  the  fact  that  the  torpedo  was  placed 
near  a  flag  station  does  not  alter  the  rule.  /.  C.  B.  Co.  v.  Bur- 
ton,  79  S.  W.  231,  25  R.  1916.  See,  also,  Mize  v.  L.  &  N.  R. 
Co.,  105  S.  W.  908,  32  R.  415. 

Section  hand  on  hand  car  injured  by  explosion  of  torpedo; 
duty  of  section  foreman  to  discover  torpedo ;  safe  place  to  work. 
Oordan  v.  C.  &  0.  By.  Co.,  166  Ky.  339. 

TORT- — Tort  is  the  ancient  form  of  action  for  a  false  war- 
ranty, assumx)8it  the  modern.  Tort  dies  with  the  person;  as- 
sumpsit survives  to  and  against  the  executor.  Massie  v.  Crau>- 
ford,  3  Mon.  219;  Cravens  v.  Orant,  4  Mon.  127. 

TORT  FEASORS-— See  Joint  Toet  Pbsasors. 

TOTAL  DISABILITY.— Where  the  language  of  a  policy  is 
that  the  disability,  entitling  the  assured  to  the  indemnity  pro- 
vided, must  be  so  total  as  to  prevent  him  from  **  performing 
every  duty  of  any  business  or  occupation,"  it  would  do  no 
violence  to  the  language  used  or  the  rights  of  plaintiff  to  say 
that  the  words  quoted,  fairly  interpreted,  should  be  held  to 
mean  that  the  disability  would  be  total,  if  of  such  a  character, 
as  to  prevent  the  assured  from  transacting  any  kind  of  business 
pertaining  to  his  occupation.  In  other  words,  it  is  suflScient 
if  the  disability  of  the  insured  in  such  case  was  such  as  to  pre- 
vent him  from  doing  all  the  substantial  acts  required  of  him 
in  his  business.  National  Life  &  Accident  Ins.  Co.  v.  O'Brien's 
Extx.,  155  Ky.  498,  159  S.  W.  1134. 

TOTAL  LOSS.— Under  See.  700,  Ky.  Stats.,  providing  that 
fire  insurance  companies  ''in  case  of  total  loss"  shall  be  liable 
for  the  value  of  the  property  as  fixed  in  the  face  of  the  policy, 
there  is  a  total  loss  where  the  insured  building  is  so  broten 
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aad  disintegrated  that  it  can  not  be  designated  as  the  structure 
which  was  insured,  though  some  parts  of  the  building  may 
remain  standing,  or  where  the  building  has  been  so  injured 
by  fire  and  water  that  it  is  unsafe  and  has  to  be  torn  down. 
Palatine  Ins.  Co.  v.  Weiss,  59  S.  W.  509,  22  B.  994. 

Under  Ky.  Stats.,  Sec.  700,  providing  that  fire  insurance 
companies,  in  case  of  total  loss,  shall  be  liable  ''for  the  full 
estimated  value  of  the  property  insured,  as  the  full  value  thereof 
is  fixed  in  the  face  of  the  policy,"  it  was  proper  to  instruct  the 
jury  that  by  ** total  loss"  is  meant  such  injury  to  the  insured 
building  **as  to  destroy  its  identity  and  specific  character  as 
a  building,  or  such  injury  or  damage  to  all  the  parts  and 
materials  of  said  building  as  to  render  the  same  unsafe,  or 
without  value,  as  the  same  remained  after  the  fire,  for  the  pur- 
pose of  reconstructing  the  building  substantially  as  it  existed 
before  it  was  burned."  Thuringia  Ins.  Co.  v.  Malott,  111  Ky. 
917,  64  S.  W.  991,  23  R.  1248. 

A  provision  in  a  policy  that  the  company  shall  not  be  liable 
beyond  the  actual  cash  value  of  the  property  at  the  time  of 
the  fire  is  invalid,  as  Ky.  Stats.,  Sec.  700,  fixes  the  loss  at  the 
face  of  the  policy,  where  it  is  totaL  Hartford  Fire  Ins.  Co.  v. 
Bourbon  County  Court,  115  Ky.  109,  72  S.  W.  739,  24  R.  1850. 

A  provision  in  a  policy  that  the  amount  of  loss  shall  be 
the  cash  value  at  the  time  of  loss,  less  the  proper  deduction 
for  depreciation,  ** however  caused,"  is  invalid,  as  the  statute 
provides  that  **in  case  of  loss,  the  estimated  value  of  the 
property  may  be  diminished  to  the  extent  of  any  depreciation 
occurring  between  the  dates  of  the  policy  and  the  loss."    Id. 

A  provision  in  the  policy  that  the  loss  **  shall  in  no  event 
exceed  what  it  would  cost  the  insured  to  replace  the  building," 
is  invalid,  because  where  the  loss  is  total  the  statute  fixes 
the  loss  at  the  face  of  the  policy.     Id. 

A  provision  in  the  policy  that  *'in  case  of  difference  between 
insured  and  insurer  as  to  the  amount  of  loss,  the  sum  should 
be  fixed  by  appraisers,"  if  it  means  that  the  question  whether 
'there  has  been  a  ''total  loss"  may  be  submitted  to  arbitrators, 
is  invalid,  as  submitting  a  question  of  law  as  to  what  was  a 
total  loss  within  the  meaning  of  Ky.  Stats.,  Sec.  700.    Id. 
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TOTAL  OR  PARTIAL  LOSS. — These  instructions  have  been 
approved:  (a)  **The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  so  much  of  the  material  of 
which  the  building  was  made  has  been  destroyed  by  fire,  or 
by  reason  of  fire,  as  to  leave  what  remained  of  no  material 
value  as  a  building,  although  it  may  have  value  as  debris  or 
salvage,  there  has  been  a  total  loss  of  that  building  within 
the  contemplation  of  the  statute,  and  the  law  is  for  the  plain- 
tiff." (6)  **But  if  the  remaining  part  of  said  building  can. 
by  repairing  it  be  restored  to  the  former  condition  of  the 
original  just  before  the  fire,  then  the  loss  in  contemplation 
of  the  statute  is  a  partial  loss  and  the  law  is  for  the  defend- 
ant. But  if  instead  of  repairing  the  damaged  part  substan- 
tially, a  reconstruction  of  the  whole  would  be  necessary  to 
restore  the  building,  then  the  loss  is  total.'*  Hartford  Fire 
Ins.  Co.  V.  Bourbon  County  Court,  115  Ky.  109,  72  S.  W.  739, 
24  B.  1850. 

As  a  general  rule,  the  doctrine  that  where  goods  are  injured 
the  owner  may  abandon  them  as  for  a  total  loss,  and  sue  for 
their  value,  does  not  apply  to  contracts  of  affreightment.  The 
fact,  therefore,  that  the  goods  are  injured  upon  the  journey, 
through  causes  for  which  the  carrier  is  responsible,  does  not 
itself  justify  the  consignee  in  refusing  to  receive  them,  but 
he  must  accept  them  and  hold  the  carrier  responsible  for  the 
injury.  Where,  however,  the  damage  is  such  that  the  entire 
value  of  the  goods  is  destroyed,  the  consignee  may  refuse  to 
receive  them,  and  sue  the  carrier  for  their  value.  L,  A  N.  B. 
Co.  V.  Gay,  143  Ky.  59,  135  S.  W.  400,  33  L.  B.  A.  (N.S.)  303. 

TOTIDEM  VERBIS-— In  so  many  words. 

TOTIES  QUOTIES.— Aa  often  as  occasion  shall  arise.  Coch- 
ran's Law  Lexicon. 

TOUGH  NEGRO.— Evidence  introduced  by  the  defense  that 
a  prosecuting  witness*  was  a  ** tough  negro,''  would  undoubt- 
edly be  understood  by  jurors  generally  as  putting  in  issue  his 
general  moral  character,  and  would  give  the  prosecution  the 
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right  to  introduce  evidence  to.  sustain  the  same.     Warrefn  v. 
Com.,  99  Ky.  370,  35  S.  W.  1028,  18  B.  141. 

TOWEL  SUPPLY. — One  who  launders  towels  as  part  of  a 
** towel  supply"  business,  for  which  he  pays  a  license  tax,  can 
not  be  required  also  to  pay  the  license  tax  required  for  con- 
ducting a  laundry.  Cam.  v.  Pearl  Laundry  Co.,  105  Ky.  258, 
49  S.  W.  26,  20  R.  1172. 

TOWN. — See  MuNiciPAii  Corporations. 

TOWN  OF  THE  SIXTH  CLASS.— An  allegation,  in  an 
iikdictment  for  a  nuisance,  that  the  obstruction  was  'Mn  and  on 
the  street  of  Spring  Lick,  a  town  of  the  sixth  class,"  was  a 
sufficient  averment  to  show  that  Spring  Lick  was  an  incor- 
porated town.    I.  C.  R.  Co.  V.  Com.,  96  S.  W.  467,  29  R.  754. 

TOWN  OR  CITY.— A  district  created  by  legislative  act 
before  the  adoption  of  the  present  Constitution  and  empowered 
to  enact  by-laws  and  ordinances  for  the  government  of  its 
inhabitants  is  not  a  **town  or  city'*  within  the  meaning  of 
the  Constitution,  but  is  a  municipality  and  its  legal  autonomy 
has  not  been  changed.  Oleason  v.  Weher,  155  Ky.  431,  159 
S.  W.  976. 

While  it  is  obviously  true  that  the  words  ** cities  and  towns," 
as  used  in  the  Constitution  and  statutes,  do  not  embrace  a 
district  or  quasi  municipality  such  as  the  district  of  Clifton, 
the  latter  is  one  of  the  ** other  municipalities"  mentioned  in 
the  Constitution  and  statutes.  It  is  of  like  character  to  the 
District  of  the  Highlands,  of  which  it  was  said  by  this  court 
in  City  of  Covington  v.  District  of  Highlands,  113  Ky.  612: 
**The  district  is  not  a  town,  and,  therefore,  could  not  be  prop- 
erly classified  as  such,  as  the  Legislature  was  required  by  the 
Constitution  to  do."  Oleason  v.  Weher,  155  Ky.  431,  159  S. 
W.  976. 

TRACK. — ^An  order  confining  a  railroad  to  a  single  track 
upon  a  street  was  proper,  there  being  nothing  to  show  any  neces- 
sity for  a  double  track  Ky.  dk  Ind.  Bridge  Co,  v,  Krieger,  93 
Ky.  243,  14  R.  151. 
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TRACK-WALKER. — ^A  railroad  company  does  not  Owb  its 
track- walker  the  duty  of  notifying  him  of  the  approach  of  a  train. 
Blankenship's  Admr.  v.  Norfolk  &  yfeziem  Ry.  Co.,  147  Ky. 
260,  143  S.  W.  995. 

It  is  the  duty  of  a  track-walker  to  take  such  care  of  himself 
in  th^  performance  of  his  duties  as  will  prevent  him  from  being 
injured  by  passing  trains;  and,  if  he  fails  to  exercise  such  care 
and  is  killed  by  reason  of  his  own  negligence,  he  can  not  recover 
damages.  Blankenship's  Admr.  v.  Norfolk  &  Western  By.  Co., 
147  Ky.  260,  143  S.  W.  995. 

Where  a  track-walker  in  the  employ  of  a  railroad  company, 
standing  beside  the  track  while  a  train  was  passing,  waa  injured 
by  rocks  thrown  out -from  under  the  train,  and  it  appeared  by 
a  groove  in  the  ties  and  ballast  that  a  rod  was  dragged  under 
the  engine  or  cars  for  a  distance  of  two  and  one-fourth  miles 
before  it  dropped,  scratching  up  the  ballast  and  throwing  the 
rocks  aside  during  all  that  distance,  and  was  not  discovered  by 
the  trainmen,  there  was  prima  facie  evidence  of  negligence. 
L.  i&N.  B.  Co.  V.  Davis,  115  Ky.  270,  71  S.  W.  658,  24  R.  1415. 

**The  position  of  track-walker,  track-repairers  and  especially 
that  of  car-repairers  is  materially  different,  in  respect  of  the 
question  of  their  contributory  negligence,  from  that  of  ordinary 
travelers  at  highway  crossings,  and  still  more  so  from  that  of 
trespassers.  They  are  not  only  lawfully  upon  the  railway  track 
and  hence  in  a  position  of  danger,  but  they  are  there  under 
contract  with  the  railway  company  for  the  performance  of  cer- 
tain duties  which  require,  to  a  greater  or  less  extent,  the  exercise 
of  their  faculties,  in  the  performance  of  which  their  faculties 
may  become  so  absorbed  as  not  to  enable  them  to  take  the  same 
care  for  their  safety  which  might  reasonably  be  expected  from 
travelers  at  crossings  and  from  intruders  upon  railway  trades 
or  in  railway  yards.  These  considerations  impose  upon  the  rail- 
way compwmy,  with  peculiar  force,  the  duty  of  giving  them  warn- 
ing upon  the  approach  of  a  train  or  engine,  by  the  use  of  audible 
signals,  and  by  cheeking  or  stopping  the  train  or  engine  in  time 
to  avoid  injuring  them,  if  the  engineer  perceives  that,  for  any 
reason,  they  are  not  paying  attention  to  those  signala''    Cindn^ 
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nati,  N.  0.  &  T.  P.  By.  Co.  v.  Swann's  Admr.,  160  Ky.  458,  169 
S.  W.  886. 

TRACKS. — ^It  was  competent  for  the  Commonwealth  to 
prove  by  any  means  within  its  power  the  size  of  the  tracks  found 
in  the  field,  the  size  of  the  boots  worn  by  the  accused,  and  any 
fact  which  tended  to  show  the  correspondence  in  the  size  between 
the  tracks  and  the  boots,  and  it  was  for  the  jury  to  determine 
the  value  of  such  proof  when  made.  Babbitt  v.  Com.  of  Ky., 
5  Ky.  Opin.  522.    See  title  Bloodhounds. 

TRACT  OF  LAND  DESCRIBED.— Sale  und^r  judgment  in 
suit  to  enforce  a  lien  on  two  tracts  of  land  where  the  judgment 
simply  directs  the  sale  of  **the  tract  of  land  described  in  the 
petition,''  will  be  set  aside.    Lawless  v.  Barger,  9  Bush,  666. 

TRACTION  ENGINE. — ^Where  a  public  crossing  was  out  of 
repair,  causing  a  traction  engine  to  be  delayed,  whereby  it  was 
struck  by  a  passing  train  and  destroyed,  the  railroad  company 
is  liable.  L.  &  N.  B.  Co.  v.  Bloyd,  55  S.  W.  694,  21  R.  1469. 
See,  also,  TnREsmNG  Machine. 

TRADE. — ^Whether  the  accused  and  M.  had  made  a  ** trade" 
depended  upon  whether  they  had  had  such  negotiations  as  re- 
sulted in  a  legal  contracft  between  them.  The  result  of  such 
negotiations  is  a  question  of  law.  Com.  v.  Bray,  123  Ky.  336, 
96  S.  W.  522,  29  R.  757. 

TRADE  AND  COMMERCE.— An  ordinance  which  is 
intended  to,  and  does,  add  to  the  comfort  and  safety  of  em- 
ployes charged  with  the  duty  of  operating  the  cars  of  a  street 
railway,  using  the  city's  streets,  must  necessarily  be  promotive 
of  the  comfort  and  safety  of  the  citizens  of  the  municipality, 
who  become  passengers  on  the  cars.  In  this  way  the  ordinance, 
it  may  well  be  said,  will  serve  to  promote  **good  government,  the 
health  and  welfare  of  the  city,"  and  also  its  ** trade  and  com- 
merce."   SilvaY.  City  of  Newport,  150  Ky.  781,  150  S.  W.  1024. 

TRADE  OR  COMMERCE.— The  Scale  Inspection  Act  (Acts 
1910,  Chap.  90)  does  not  apply  to  railroad  scales.  It  can  not 
be  said  that  the  railroad  company  is  engaged  in  selling  **  trans- 
portation," and  that  transportation  is  an  article  of  commerce 
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within  the  phrase  used  in  the  Act,  ''or  other  articles  of  trade 
or  commerce.''  L.  cfe  A'.  R.  Co,  v.  Com.,  155  Ky.  189,  159  S.  W. 
667. 

TRADE-MARKS. — ''It  is  somewhat  difScult  to  give  a  concise 
definition  of  a  trade-mark.  It  may  consist,  however,  of  a  name  or 
a  device,  or  a  peculiar  arrangement  of  words,  lines  or  figures, 
or  indeed  any  peculiar  mark  or  symbol,  not  theretofore  in  use, 
adopted  and  used  by  a  manufacturer,  or  a  merchant  for  whom 
goods  may  be  manufactured,  to  designate  them  as  those  which  he 
manufactures  or  sells.  It  may  be  put  either  upon  the  article 
itself  or  its  case,  covering  or  wrapper,  and  is  assignable  with  the 
business.  The  term  can  not  be  properly  applied  to  a  mere  label. 
It,  however,  may  contain  one.  It  may  be  the  vehicle  or  embodi- 
ment of  it.  The  object  is  to  show  the  origin  of  the  article.  The 
general  rule  is  against  the  use  of  mere  words  as  a  trade-mark. 
An  exception  to  this,  however,  is  where  they  indicate  origin, 
ownership  or  the  maker.  If  they  are  of  common  use,  indicating 
merely  kind  or  quality,  as  for  instance,  'superfine,'  or  'first 
quality,'  or  are  merely  descriptive  of  the  nature  of  the  article, 
or  of  a  generic  character,  as  'hemp'  or  'cotton,'  then  they 
can  not  be  so  appropriated."  Metcalfe  v.  Brcmd,  86  Ky.  343, 
9  R.  801. 

A  trade-mark  is  a  sign  or  symbol  primarily  confined  to  the 
indication  of  the  origin  or  ownership  of  the  goods  to  which  it 
may  be  attached,  and  may  be  composed  of  any  name,  device  or 
combination  which  will  meet  the  purpose,  and  which  no  other 
person  can  use  with  truth.    Avery  v.  Meikle,  81  Ky.  73,  4  R.  759. 

A  trade-mark  in  its  last  analysis  is  a  name,  sign  or  symbol 
which  indicates  or  certifies  that  a  given  article  or  commodity  is 
in  reality  what  it  claims  or  purports  to  be,  and  while  a  trade- 
mark, in  a  qualified  sense,  is  property  in  the  hands  of  its  owner; 
it  has  no  intrinsic  value,  being  merely  a  certificate  of  the  truth- 
Corn.  V.  Kentucky  Distilleries  &  Warehouse  Co,,  132  Ky.  521, 
116  S.  W.  766,  21  L.  R.  A.  (N.S.)  30,  136  Am.  St.  Rep.  186. 

A  trade-mark  used  in  the  sale  of  a  commodity  is  not  property 
as  that  term  is  used  in  Ky.  Constitution,  Art.  174,  and  Ky. 
Stata,  Sec  4020,  providing  for  the  taxation  of  all  * 'property" 
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in  the  State,  etc.  Com.  v.  Kentucky  Distilleries  &  Warehouse 
Co.,  132  Ky.  521, 116  S.  W.  766,  21  L.  R.  A.  (N.S.)  30,  136  Am. 
St  Rep.  186. 

Where  a  trade-mark  is  registered,  the  registry  must  be  pre- 
sumed to  show  what  the  trade-mark  is,  and  things  which  are  dis- 
claimed as  going  to  make  up  the  trade-mark  must  be  considered 
as  abandoned.  E.  H.  Taylor,  Jr.,  &  Sons  Co.  v.  Taylor,  85  S.  W. 
1085,  27  R.  625. 

Where  the  registry  of  a  trade-mark  of  a  whisky  firm  stated 
that  the  name  **01d  Taylor"  was  non-essential,  these  words  did 
not  constitute  a  part  of  the  trade-mark.    Id. 

A  man  is  entitled  to  be  protected  in  the  exclusive  use  of  a 
trade-mark,  because  he  is  justly  entitled  to  all  profits  by  reason 
of  his  skill  as  a  manufacturer,  and  because  the  use  of  it  by  an- 
other is  a  fraud  on  him.  A  trade-mark,  to  be  such  in  a  legal 
aense,  must  have  the  name  of  the  manufacturer  attached,  so  as 
to  give  correct  information  in  relation  thereto.  McOUl  v.  Oor- 
man,  1  Ky.  Opin.  352. 

One  who  sells  a  product  of  a  particular  region  or  countr}^ 
can  not  appropriate  the  name  of  that  region  to  indicate  the  article 
he  sells,  yet  a  geographical  name,  as  applied  to  a  manufactured 
article  in  connection  with  which  the  manufacturer  was  the  first 
to  use  it,  may  acquire  a  secondary  meaning  and  thus  become  a 
valid  trade-mark,  but  the  right  must  be  clearly  shown.  Metcalfe 
V.  Brand,  86  Ky.  331,  9  R.  801. 

There  is  a  distinction  between  a  trade-mark  and  the  use  of  a 
person's  name  merely.  A  trade-mark  is  a  subject  of  commerce, 
and  passes  to  the  assignee  of  a  bankrupt  owner,  while  the  use  of 
a  person's  name  in  connection  with  words  of  common  use  is  a 
personal  right  and  does  not  pass  to  his  assignee  in  bankruptcy. 
Maitingly  v.  Stone,  12  R.  72. 

Where  a  firm  which  owned  a  distillery,  upon  the  product  of 
which  they  used  the  firm  name  as  a  trade-mark,  sold  the  distil- 
lery, the  **good  will  of  the  firm  name"  and  **all  trade-marks, 
brands  and  labels,"  the  firm  had  no  right  thereafter  to  simulate 
any  of  the  brands  or  trade-marks  transferred,  or  to  resort  to 
any  other  device  to  cause  the  public  to  associate  with  the  distil- 
lery sold  goods  manufactured  at  a  diflPerent  place,  or  to  receive 
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letters  addressed  to  the  firm  name,  or  to  fill  orders  manifestly 
referring  to  whisky  manufactured  according  to  the  established 
formula  at  the  distillery  in  question ;  and  the  purchaser  of  the 
distillery  may  enjoin  them.  The  fact  that  plaintiflP  had,  prior 
to  the  action,  been  in  the  habit  of  placing  on  the  revenue  head 
of  each  barrel  of  whisky  a  brand  representing  the  old  firm  as 
** distillers,"  even  if  a  fraud  on  the  public,  does  not  deprive 
him  of  the  right  to  the  relief  sought.  J.  0.  MatUngly  Co.  v. 
Maiiingly,  96  Ky.  430,  17  R.  1. 

Infringement.  Infringement  of  a  trade-mark  is  a  continu- 
ing injur>%  and  neither  laches  nor  limitation,  though  av^able 
as  a  defense  to  an  action  for  damages,  is  available  as  a  defense 
to  an  action  for  relief  from  such  infringement  by  way  of  injunc- 
tion.   Bonnie  &  Co.  v.  Bonnie  Bros.,  160  Ky.  487, 169  S.  W.  871. 

Trade-marks  intended  to  deceive  and  practice  a  fraud  upon 
the  public  will  not  be  protected  by  a  court  of  equity;  the  court 
will  not  secure  to  a  party  the  exclusive  privilege  of  deceiving 
the  public  in  a  particular  way,  although  in  doing  so  it  might 
prevent  another  equally  guilty  from  committing  the  same  wrong. 
Laird  v.  Wilder,  9  Bush,  132. 

Where  a  manufacturer  so  closely  imitates  the  goods  of  an- 
other as  to  destroy  the  eflSciency  of  the  latter 's  trade-mark  and 
deceive  the  public,  there  is  as  much  violation  of  the  rights  of 
property  in  the  trade-mark  as  if  the  trade-mark  itself  had  been 
used.    Avery  v.  Meikle,  85  Ky.  435,  9  R.  69. 

TRADE-NAME. — ^No  one  will  be  prevented  from  the  use 
of  any  generic  term  in  connection  with  the  conduct  of  his  busi- 
ness as  a  trade-mark,  or  part  of  a  corporate  or  firm  name,  so  long 
as  such  use  is  confined  to  a  fair  and  legitimate  purpose.  It  is 
only  when  the  use  of  such  term,  in  connection  with  or  as  a  part 
of  a  trade-name,  Is  calculated  to  bring  about  an  unfair  competi- 
tion in  business,  that  a  court  will  enjoin  its  use.  It  is  not  enough 
that  the  use  of  such  generic  term  may  possibly  produce  confusion 
or  result  in  bringing  about  unfair  competition,  but,  to  warrant 
the  court's  inference,  it  must  reasonably  appear  that  such  will 
be  the  result.  Travelers  Ins.  Machine  Co.  v.  Travelers  Ins.  Co., 
142  Ky.  523,  134  S.  W.  877. 
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The  right  to  the  use  of  any  word  or  figure  as  a  part  of  a  trade- 
name or  trade-mark  or  indicia  of  one's  business  is  not  an  abso- 
lute right,  but  a  qualified  one — ^a  privilege  that  must  be  exer- 
cised with  due  regard  to  the  rights  of  others,  as  property  rights 
are  enjoyed.  Newport  Sand  Bank  Co,  v.  Monarch  Sand  Mining 
Co.,  144  Ky.  7,  137  S.  W.  784,  34  L.  R.  A.  (N.S.)  1040. 

PlaintiflPs  and  their  predecessors,  through  whom  they  pur- 
chased, had  conducted  a  saloon  for  thirty-five  years  under  the 
name  of  **The  Saratoga,"  and  had  advertised  their  business 
under  such  name.  Held,  that  it  had  become  a  trade-name  rather 
than  the  name  of  the  building  or  location,  and  that  plaintiffs 
were  entitled  to  be  protected  in  its  use  on  their  removal  to 
another  location.    Dmriit  v.  Mathey,  35  S.  W.  1113,  18  R.  257. 

The  owners  of  certain  natural  springs,  having  for  many  years 
used  the  words  **Blue  Lick  Water"  to  designate  the  water  from 
the  springs,  will  be  protected  in  their  use  as  a  trade-mark. 
Northcuit  v.  Tumey,  101  Ky.  314,  41  S.  W.  21,  19  R.  483. 

**No  person  is  liable  on  the  instrument  whose  signature  does 
not  appear  thereon,  except  as  herein  otherwise  expressly  pro- 
vided. But  one  who  signs  in  a  trade  or  assumed  name  will  be 
liable  to  the  same  extend  as  if  he  had  signed  in  his  own  name." 
Negotiable  Inst.  Law,  Ky.  Stats.  (1915),  Sec.  3720-6,  Subsec.  18. 

One  who  sells  his  business  of  distilling  whisky  sells  also  the 
trade-name  or  mark  of  the  business  when  such  name  or  make  is 
not  reserved  in  the  sale.  Miller  (&  Co.  v.  Cvmmins,  12  Ky.  Opin. 
666. 

TRADING--- Siee  Dealing  or  Trading. 

TRADING  STAMP  COMPANIES.— The  weight  of  authority 
is  that  the  issfual  of  trading  stamips  to  punchasers  of  goods,  en- 
titling the  latter  to  articles  on  exhibition  at  the  store  of  the 
trading  stamip  eomipany,  is  not  a  lottery. 

The  trading  stamp  scheme  is  one  by  which  the  trading  stamp 
comipany  sells  -coupons  to  merchants  at  the  rate  of  about  three 
or  four  dollars  for  the  nunvber  of  coupons  which  the  merchants 
give  away  with  each  one  hundred  dollars'  worth  of  merchandise 
pupohased  from  him.  These  coupons  are  redeemable  at  the  place 
of  business  of  the  trading  stamp  company  in  cash  or  merchan- 
dise.   Com.  V.  Jenkins,  159  Ky.  83,  166  S.  W.  794. 
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Ky.  Stats.,  Sec.  4224,  requiring  that  **all  resident  or  foreign 
trading  stamp  camipanies  or  corporations  doing  'business  in  this 
State  shall  annually  pay  a  license  tax  to  the  County  Court  cleit 
of  each  county  wherein  such  business  is  conducted,  ten  dollars," 
applies  only  to  all  resident  or  foreign  **  trading  stamp  companies 
or  corporations"  doing  business  in  this  State,  and  was  not  de- 
signed to  prohibit  bona  fide  merchants  from  offering  discounts 
or  rebates  to  <5ash  purchasers  of  their  goods.  Com.  v.  Gibson  Co., 
125  Ky.  440, 101  Sl  W.  385,  31  R.  51. 

A  merchandise  company  which  gives  cash  customers  checks 
amounting  to  four  per  cent,  of  their  purchase,  which  checks 
may  be  redeemed  in  the  store  for  merchandise  or  cash,  is  not  a 
trading  stamp  company.    la. 

TRADITIO  LOQUI  FACIT  CHARTAM.— Delivery  makes  a 
deed  speak;  t.  e.,  come  into  operation.    Cochran's  Law  Liexicon. 

TRAFFIC  ARRANGEMENT.— Kentucky  Statutes,  1903,  Sec. 
4077,  provides  for  the  payment  of  a  franchise  tax  by  railroads, 
express  companies,  chair  and  dining  car  companies,  etc.,  to  the 
State,  and  also  a  local  tax  to  the  county,  city  or  taxing  district. 
Sec.  4081  provides  for  the  ascertainment  of  the  franchise  tax 
according  to  that  proportion  of  the  capital  stock  which  the  length 
of  lines  operated,  owned  or  leased  in  the  State  bears  to  the  total 
mileage  operated,  owned  or  leased  and  the  proportion  of  the 
tax  to  be  paid  in  any  locality  is  to  be  computed  the  same  way. 
Held,  that  a  traflSc  arrangement  by  which  one  railroad  obtains 
the  right  to  use  the  tracks  of  another  for  a  certain  period  of 
time  at  a  certain  rental,  in  order  to  obtain  ingress  to  a  terminal 
city,  is  a  ** lease"  within  the  meaning  of  the  statute,  for  the 
mileage  operated  under  which  the  railroad  is  liable  to  pay  a 
franchise  tax.  Jefferson  County  v.  Board  Valuation  and  Assess- 
ment of  Kentucky,  117  Ky.  531,  78  S.  W.  443,  25  R.  1637. 

TRAFFICKING  IN  PUBLIC  OFFICES.— An  agreement  that 
defendant  would  obtain  the  resignation  of  the  sheriflf  for  a  money 
consideration  and  cause  plaintiff  to  be  appointed  to  the  vacancy, 
and  that  plaintiff  would  then  appoint  defendant  as  his  deputy, 
is  contrary  to  public  policy  and  void.  Eversole  v.  HoUiday,  131 
Ky.  202,  114  S.  W.  1195.    See,  also,  Sale  op  Oppicb. 
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TRAILER. — ^A  passenger  on  a  street  ear  who  gets  off  on  a 
curve  just  before  the  car  reaches  its  stopping  place  to  avoid 
walking  back  to  the  crossing,  and  is  struck  by  a  trailer  attached 
to  the  car  that  he  was  riding  on,  can  not  recover  of  the  company 
for  his  injuries  which  were  the  result  of  a  risk  voluntarily  taken 
by  him,  he  having  seen  the  trailer  when  he  got  on  the  car  and 
knowing  that  it  was  there.  Louisville  By.  Co,  v.  Furnas,  155 
Ky.  470, 159  S.  W.  994. 

TRAILING  GRABS. — In  an  action  by  a  servant  against  his 
master  for  injuries  by  the  use  of  ** trailing  grabs''  which  were 
furnished  the  servant,  it  being  shown  by  the  evidence  that  the 
grabs  were  reasonably  safe  and  sufficient  to  perform  the  work 
required  of  them,  and  the  only  proof  being  that  plaintiff  over- 
loaded them,  there  was  no  evidence  to  authorize  the  submission 
c^  the  case  to  the  jury.  Justice  v.  Bitter  Lumber  Co.,  89  S.  W. 
171,  28  R.  242. 

TRAIN  DISPATCHER'S  SHEETS.— In  an  action  by  a 
trespasser  who  claimed  to  have  been  injured  by  a  train  in  a 
yard,  where  there  is  a  controversy  whether  there  was  or  not  more 
than  one  train  at  that  point  at  that  time,  the  ** train  sheet"  of 
the  train  dispatcher,  which  purports  to  show  the  time  of  the 
arrival  and  departure  of  every  train  passing  over  that  road  on 
that  day,  where  the  witness  who  made  the  record  is  produced 
and  testifies  that  it  was  made  in  the  regular  course  of  his  busi- 
ness; that  it  was  his  duty  to  keep  such  a  record,  and  that  the 
entries  were  correct  when  made — ^nothing  appearing  to  show  that 
it  has  since  been  altered — ^was  competent  evidence  to  show 
whether  or  not  there  was  more  than  one  train  at  that  point  at 
the  time  of  the  accident,  and  such  ** train  sheet"  was  better  evi- 
dence than  the  mere  recollection  of  the  train  dispatcher.  L.  &  N. 
B.  Co.  V.  Darnel,  122  Ky.  256,  91  S.  W.  691,  28  R.  1146,  3  L.  R.  A. 
(N.S.)  1190. 

Train  sheets  are  admissible  in  evidence  to  prove  the  leaving 
time  of  certain  trains  from  a  station.  Lou.,  H.  &  St.  L.  By,  Co. 
V.  Hall,  94  S.  W.  26,  29  R.  584. 

TRAIN  OR  PROPERTY.— A  contract  between  the  L.  R.  Co. 
and  the  C.  R.  Co.  for  the  use  by  the  C.  Co.,  in  common  with  the 
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L.  Co.,  of  a  part  of  the  L.  Co.  's  track,  provided  that  the  L.  Co. 
ghould  maintain  that  part  of  its  road  in  good  condition,  but  that 
the  cost  of  the  maintenance  should  be  charged  to  joint  account. 
It  was  farther  provided  that  all  persons  employed  in  the  main- 
tenance or  care  or  operation  of  the  property  jointly  nsed  should, 
''in  respect  of  the  liability  of  the  parties  using  said  line,  to  each 
other  or  to  third  persons,  growing  out  of  the  fault  or  neglect  of 
said  servants  or  employes,  be  deemed  and  held  to  be  the  sole 
servants  of  the  party  to  or  upon  or  in  connection  with  whose 
train  or  property  any  loss  or  damage  may  have  occurred."  Held, 
that  the  words  ** train  or  property"  do  not  refer  to  any  prop- 
erty in  the  joint  use  of  both  parties,  or  any  property  mot  used 
in  the  operation  of  trains  and  locomotives;  and  therefore  work- 
men employed  on  a  hand-car  owned  by  the  L.  Co.,  but  at  the  time 
being  used  in  the  work  of  maintaining  and  repairing  the  road- 
bed, were  the  joint  servants  of  the  two  companiea  L.  &  N.  R. 
Co.  V.  C.  &  0.  R.  Co.,  107  Ky.  191,  53  S.  W.  277,  21  R.  875. 

TRAIN  RATES. — ^Train  rates  may  be  made  higher  than 
ticket  rates.  Ponder  v.  L.  dt  E.  Ry.  Co.,  164  Ky.  69,  174  S.  W. 
786. 

TRAMPS. — In  a  proceeding  to  condemn  land  for  a  railroad, 
it  is  not  proper  to  take  into  consideration  the  fact  that  the  con- 
struction of  the  road  might  open  a  highway  for  tramps  and  that 
the  tramps  would  likely  use  defendant's  bam  as  a  lodging  place. 
L.  &  N.  R.  Co.  V.  HaU,  143  Ky.  497,  136  S.  W.  905. 

TRANSACT  ALL  KINDS  OF  BUSINESS.— The  powers  of 
a  general  manager  of  a  corporation,  who  is  authorized  by  reso- 
lution **to  transact  all  kinds  of  business"  for  the  corporation, 
are  confined  to  such  business  matters  as  relate  to  the  affairs  of 
the  corporation  in  the  conduct  of  the  business  it  is  carrying  on, 
and  he  has  no  authority  to  sell  the  property  of  the  corporation 
or  to  bind  the  corporation  by  a  paper  agreeing  to  pay  a  stipu- 
lated sum  to  a  third  party  who  assisted  in  making  the  sale.  Elk 
Valley  Coal  Co.  v.  Thompson,  150  Ky.  614,  150  S.  W.  817. 

TRANSACTIONS  WITH  DECEDENT.— Under  Subsea  2, 
Sec.  606,  Civil  Code,  prohibiting  any  person  from  testifying  for 
himself  concerning  any  verbal  statement  of,  or  any  transaction 
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with,  or  any  act  done  or  omitted  to  be  done  by,  one  who  is  dead, 
when  the  testimony  is  oflfered  to  be  given,  except  in  certain  in- 
stances not  involved,  a  physician  is  not  competent,  in  an  action 
against  him  by  the  administrator  of  a  patient  to  recover  dam- 
ages for  the  patient's  death,  alleged  to  have  resulted  from  mal- 
practice in  the  performance  of  an  operation,  to  testify  to  any 
verbal  statement  made  to  him  by  the  decedent,  or  as  to  what  he 
saw  or  did  in  performing  the  operation.  Bamett's  Admr,  v. 
Brand,  165  Ky.  616. 

The  word  ** transaction,"  as  used  in  a  statute  relating  to  the 
admissibility  of  evidence  of  transactions  or  communications  with 
deceased  persons,  has  often  received  judicial  interpretation,  and 
is  held  to  mean  every  variety  of  affairs  which  forms  the  subject 
of  negotiations  or  actions  between  the  parties.  Whitney  v.  Brown, 
90  Pac.  277,  75  Kan.  678,  11  L.  R.  A.  (N.S:)  468,  12  Ann.  Gas. 
768,  8  Words  and  Phrases,  7062;  Holliday  v.  McKinne,  22  Pla. 
153.  It  is  also  said,  in  substance,  that  a  personal  transaction  or 
communication  between  a  witness  and  the  decedent  embraces 
every  variety  of  affairs  which  can  form  the  subject  of  negotia- 
tions, interviews  or  actions  between  two  persons,  and  includes 
every  method  by  which  one  person  can  derive  impressions  or 
information  from  the  conduct,  condition  or  language  of  another. 
BameiVs  Admr,  v.  Brand,  165  Ky.  621. 

See  also  definitions  of  ** transaction"  copied  in  opinion  in  Cun- 
ningham's  Admr.  v.  Speagle,  106  Ky.  285,  286. 

An  operation  performed  by  a  physician  is  a  transaction  within 
the  meaning  of  the  Code.  Bameit's  Admr.  v.  Brand,  165  Ky. 
622. 

Where  plaintiff  sued  to  recover  for  services  rendered  a  de- 
cedent, it  was  not  error  to  allow  her  to  state  what  property  the 
husband  of  decedent  had  when  he  made  a  transfer  to  his  wife 
shortly  before  his  deatih,  this  being  in  no  sense  a  transactibn 
between  plaintiff  and  deceased.  McCoy's  Admr.  v.  McCoy,  125 
S.  W.  177. 

Under  Civil  Code,  Sec.  606,  defining  the  competency  of  wit- 
nesses where  one  of  the  parties  to  the  action  is  dead,  the  evidence 
of  the  other  party  is  competent,  although  it  may  affect  the  estate 
of  one  who  is  dead,  where  it  does  not  undertake  to  relate  trans- 
actions with  the  deceased,  but  bears  on  material  points  and 
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things  occurring  since  his  death.  Hiuitsherry  v.  Smith,  90  S.  W. 
601,  28  R.  877. 

Civil  Code,  Sec  606,  providing  that  no  person  shall  testify 
for  himself  concerning  any  verbal  statement  of,  or  transaction 
with,  or  act  done  or  omitted  by,  a  person  who  is  dead  when  the 
testimony  is  offered,  does  not  prevent  plaintiff  in  an  action 
against  a  decedent's  representatives  from  testifying  in  his  own 
behalf,  if  his  testimony  relates  to  none  of  the  matters  mentioned. 
Chenault  v.  Thomas,  119  Ky.  130,  83  S.  W.  109,  26  R.  1029. 

In  an  action  in  which  the  issue  was  as  to  the  contents  of  a 
deed  to  a  corporation,  since  lost,  the  testimony  of  a  witness,  as 
stockholder  in  the  corporation,  that  he  had  seen  the  deed  in  the 
presence  of  the  grantor,  and  also  his  testimony  as  to  the  contents, 
was  competent,  although  the  grantor  was  dead  at  the  time  wit- 
ness testified,  such  testimony  not  relating  to  a  transaction  with 
a  decedent.  Kendall  v.  Hillsboro,  etc.,  T,  P.  R,  Co.,  67  S.  W. 
376,  2:1  R.  2^72. 

Where  one  of  intestate's  heirs  occupied  and  used  a  tract  of 
land  belonging  to  intestate  prior  to  the  death  of  intefirtate,  his 
statements  thai;  he  had  paid  the  rent  to  his  father  are  incom- 
petent, as  relating  to  transactions  with  a  decedent  OarroU  v. 
Rives,  80  S.  W.  519,  25  R.  2165,  26  R.  10.  See  Witnbbsbb,  in 
Digests. 

Civil  Code,  Sec.  606,  does  not  prevent  an  agent  from  testify- 
ing for  his  principal  as  to  transactions  had  by  him  as  such 
agent  through  the  agent  of  another,  although  the  agent  of  the 
other  person  be  dead  at  the  time  of  the  giving  of  such  testimony, 
where  it  appears  that  the  agent  has  no  personal  interest  in  the 
business  of  his  principal.  Paducah  Cooperage  Co.  v.  Paducdk 
Veneer  &  Lumber  Co.,  135  Ky.  53, 121  S.  W.  986. 

Under  the  Code,  a  party  to  a  suit  can  not  testify  concerning 
a  transaction  with  a  deceased  agent  of  the  adversary  party. 
Swearijigen's  Exr.  and  Trustee  v.  Tyler,  132  Ky.  458,  116  S.  W. 
331. 

Under  Civil  Code,  Sec.  606,  in  an  action  to  recover  for  injuries 
caused  by  plaintiff's  team  running  away  by  being  frightened  by 
unusual  noises  of  a  train,  where  the  engineer  had  died  since  the 
accident,  plaintiff  could  not  testify  for  himself  as  to  anything 
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which  the  engineer  did  or  omitted  to  do  in  operating  the  train. 
/.  C,  R.  Co.  V.  Martin,  33  R.  666, 110  S.  W.  815. 

Plaintiff,  suing  for  cancellation  of  a  deed  executed  by  him, 
can  not  testify  to  transactions  between  himself  and  the  grantee, 
who  has  since  died.    Jones  v.  Oailiff,  113  S.  W.  436. 

Under  Civil  Code,  Sec.  606,  Subsec.  2,  providing  that,  subject 
to  certain  exceptions,  no  person  shall  testify  for  himself  concern- 
ing any  oral  statement  of  or  transaction  with  a  person  since 
deceased,  a  passenger  ejected  from  a  carrier's  train  was  inc<«i- 
petent  to  testify  as  to  what  took  place  between  himself  and  de- 
fendant's conductor,  who  died  prior  to  the  trial.  Anderson  v. 
L.  &  N.  R.  Co.,  134  Ky.  343,  120  S.  W.  298. 

Under  Civil  Code,  Sec.  606(2),  prohibiting  one  to  testify  for 
himself  to  a  transaction  with  a  decedent  to  affect  a  living  person, 
etc.,  in  contesting  a  will  for  uitdue  influence  exercised  over  tes- 
tatrix by  decedent,  her  husband,  contestant  could  not  testify 
that  decedent  told  her  that  contestant  could  not  break  the  will 
and  it  was  no  use  trying,  and  that  decedent  was  to  blame  for  the 
whole  thing.  Wall's  Exr.  v.  Dimmett,  132  Ky.  747,  117  S.  W. 
299. 

A  party  can  ndt  testify  to  conversations  and  a  transaction  had 
with  a  person  who  is  dead  when  the  testimony  is  offered.  Skin-' 
ner  v.  Creasy,  116  S.  W.  753. 

Where  one  of  the  parties  to  a  contract  has  died,  the  contract' 
can  not  be  proved  by  the  testimony  of  the  living  party.  Richard- 
son V.  Isaacs,  118  S.  W.  1003. 

A  party  is  not  competent  to  testify  for  himself  concerning  a 
statement  or  transaction  with  one  who  was  dead  when  the  testi- 
mony was  given.    Arthur  v.  Humble,  140  Ky.  56,  130  S.  W.  958. 

When  two  appeals  are  prosecuted  on  the- same  transcript  only 
one  transcript  fee  should  be  charged,  and  this  should  be  divided 
between  the  parties  using  the  transcript;  and  where  only  one- 
fifth  of  the  transcript  related  to  one  appeal,  only  one-fifth  of  the 
transcript  fee  should  be  taxed  on  that  appeal.  Upton's  Com- 
mittee V.  Bush,  147  Ky.  195,  144  S.  W.  28. 

TRANSFER. — ^Withdrawal  of  one  member  of  a  firm  to  which 
a  peddler's  license  has  been  issued  does  not  deprive  the  remain- 
ing members  of  the  firm  of  the  right  to  do  business  under  the 
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license;  it  is  not  such  a  transfer  as  the  statute  daionnoes.  Hill 
V.  Thixton,  94  Ky.  96,  13  R.  333,  14  R.  900;  Jam^s  v.  Com.,  16 
II.  445. 

An  order  that  "this  cause  be  stricken  from  the  equity  docket, 
per  ordinary  docket,"  entered  upon  a  motion  in  proper  form  to 
transfer  the  case  to  the  ordinary  docket,  is  suflScient  to  show  the 
court's  intention  to  so  transfer  the  case,  it  being  thereafter 
treated  by  both  parties  as  an  ordinary  action.  Combs  v.  Combs, 
41  S.  W.  7,  19  R.  439. 

The  assignment  of  an  insurance  policy  by  a  husband  to  his 
wife  is  not  such  a  transfer  from  husband  to  wife  as  is  required 
by  statute  to  be  acknowledged  and  recorded.  Steeley's  Creditats 
V.  Steeley,  64  S.  W.  642,  23  R.  996. 

Sec.  2128,  Ky.  Stats.,  providing  that  **a  gift,  transfer  or  as- 
signment of  personal  property  between  husband  and  wife  shall 
not  be  valid  as  to  third  persons  unless  the  same  be  in  writing 
and  acknowledged  and  recorded  as  chattel  mortgages  are  re- 
quired by  law  to  be  acknowledged  and  recorded,"  does  not  apply 
to  a  policy  of  insurance  which  at  the  time  of  its  assignment  had 
no  surrender  value,  and  therefore  the  assignment  of  such  a 
policy  is  valid,  though  not  acknowledged  or  recorded.  More- 
head'a  Admr.  v.  May  field,  58  S.  W.  473,  22  R.  580. 

The  terms  ** assignment"  and  ** transfer,"  when  applied  to 
contracts  of  sale  of  promissory  notes,  are  used  synonymously  by 
the  general  public,  and  also,  in  some  instances,  by  the  courts. 
Wright  v.  Banks'  Exr,,  5  Ky.  Opin.  716. 

TRANSFER  OF  THE  POSSESSION.— The  transfer  of  all 
the  capital  stock  of  a  corporation  by  the  owner  thereof  to  an- 
other person  for  a  fraudulent  purpose,  does  not  constitute  such 
a  transfer  of  the  possession  of  the  insured  property  of  the  cor- 
poration as  will  avoid  a  policy  of  insurance  which  contains  a 
provision  that  the  insurance  is  to  be  void  in  case  there  should  be 
a  change  of  title,  interest  or  possession  of  the  property  insured. 
Eamburg-Bremen  Fire  Ins.  Co.  v.  Ohio  Valley  Dry  Ooods  Co/s 
Trustee,  160  Ky.  252,  169  S.  W.  724. 

TRANSFERRED.— An  act  entitled  ** An  act  to  amend  the 
charter  of  the  city  of  Covington,"  provided  that  when  property 
charged  with  a  tax  changed  hands,  the  city  auditor  should  trans- 


Digitized  by  VjOOQIC 


TRANSIENT  INSAN.    3443     TRANSITORY  AC. 

f er  it  on  the  tax  books  to  the  name  of  the  new  owner ;  and  in 
another  clause  prohibited  the  county  clerk,  under  -penalty y  from 
recording  any  deed  until  the  auditor  had  indorsed  it  "trans- 
ferred" or  ** transfer  unnecessary."  Held,  that  the  two  clauses 
relate  to  different  matters;  only  the  first  was  embraced  in  the 
title,  and  the  act  is  therefore  unconstitutional  as  to  the  second. 
Wulftange  v.  McCuUom,  83  Ky.  361,  7  R.  334. 

TRANSIENT  INSANITY.— See  Insanttt. 

TRANSIENT  MERCHANTS.— See  Temporary  or  Tran- 
SEEKT  Merchants. 

TRANSIT  IN  REM  JUDICATUM.— The  cause  of  action  is 
changed  into  matter  of  record.  This  maxim  held  not  appli- 
cable in  Bernard's  Exrs  v.  ClUles,  7  Dana,  22.  See,  also. 
Brown's  Legal  Maxims,  p.  248. 

TRANSIT  TERRA  CUM  ONERE.— The  land  passes  with  its 
incumbrance.     Cochran's   Law   Lexicon. 

This  maxim  is  applied  in  Cox  v.  Femuick,  4  Bibb,  539. 

TRANSITORY  ACTIONS.— ^he  Code  divides  actions  into 
local  and  transitory.  Those  that  are  local  are  described  in 
Sees.  62  to  77,  inclusive.  Sec.  78  provides:  ''An  action  which 
is  not  required  by  the  foregoing  sections  of  this  article  to  be 
brought  in  some  other  county  may  be  brought  in  any  county 
in  which  the  defendant,  or  in  whifeh  one  of  several  defendants, 
who  may  be  properly  joined  as  such  in  the  action,  resided  or 
is  summoned."  Smith's  Admr.  v.  MUler,  140  Ky.  308,  131 
S.  W.  5. 

An  action  of  assumpsit  for  cutting  and  removing  timber  is 
transitory,  and  governed  by  Civil  Code,  Sees.  78  and  79.  Asher 
V.  Comett,  113  S.  W.  131. 

An  action  for  debt  is  transitory  and  may  be  brought  in 
the  county  of  the  defendant's  legal  residence,  and  summons 
thereon  may  be  served  on  the  defendant  in  another  county. 
Cecil's  Trustee  v.  Robertson  &  Bro,,  105  S.  W.  926,  32  R.  357. 

Under  Civil  Code,  Sees.  62-82,  an  action  on  an  injunction 
bond  is  ** transitory,"  and  can  not  be  maintained  in  the  Cir- 
cuit Court  of  a  county  in  which  none  of  the  defendants  reside. 
Smith's  Admr.  v.  MUler,  140  Ky.  308,  131  S.  W.  5. 
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A  suit  to  enforce  a  specific  performance  of  or  to  rescind 
a  contract  for  land  is  transitory,  and  defendant  must  be  sum- 
moned in  the  county  or  enter  appearance  to  give  jurisdiction. 
A  contingent  prayer  for  the  sale  of  land  within  the  county, 
when  the  bill  shows  that  no  sale  should  be  decreed,  will  not 
obviate  this  diflSculty.    Kendrick  v.  Wheatleu,  3  Dana,  34. 

An  action  in  ejectment,  under  the  Kentucky  Code,  is  local, 
and  not  transitory.  Kentucky  Coal  Lands  Co,  v.  Mineral  De- 
velopment Co.,  219  Fed.  45. 

An  action  to  cancel  a  patent  for  fraud  being  a  transitory 
action,  the  P.  County  Circuit  Court  had  no  jurisdiction  of 
parties  who  did  not  reside  in  and  were  not  served  in  F. 
County;  the  only  defendant  residing  therein  not  being  a  proper 
party.     Com.  v.  James,  138  Ky.  472,  128  S.  W.  338. 

An  action  instituted  to  have  a  conveyance  of  land  in  various 
counties  and  personalty,  made  by  a  prisoner  in  the  penitentiary 
to  one  of  his  creditors,  declared  to  be  a  conveyance  in  con- 
templation of  insolvency  to  prefer  the  creditor,,  is  transitory. 
McCallister  v.  Savings  Bank  of  Louisville,  80  Ky.  684,  4  R.  682. 

The  chancellor  has  jurisdiction  over  the  whole  estate,  real 
and  personal,  for  purposes  of  distribution,  although  the  land 
may  lie  in  diflferent  counties.     Id. 

The  performance  of  an  equitable  obligation,  or  an  obliga- 
tion enforcible  by  an  action  in  personam,  and  not  in  rem,  may 
be  enforced  where  jurisdiction  of  the  person  can  be  obtained, 
although  it  relates  to  land  in  another  State.  An  action  lies 
in  this  State  to  compel  one  who  holds  the  legal  title  to  land 
in  another  State  to  whom  he  is  under  l^al  obligation  to  con- 
vey the  title.     McQuerry  v.  Gilliland,  89  Ky.  434,  11  B.  656. 

The  cause  of  action  which  the  executor  has  against  the  bank 
to  compel  it  to  transfer  the  stock  as  directed  by  the  will  is 
transitory.  Citizens  Nat.  Bank  of  Louisville  v.  Boswell,  93 
Ky.  92,  14  R.  17,  12  R.  468. 

An  action  by  an  executrix  for  the  price  of  bank  stock,  ^r 
to  specifically  enforce  the  contract  of  sale,  is  transitory  and 
not  local  in  its  nature,  and  need  not  be  brought  in  the  county 
where  the  will  was  probated.  Trimble  v.  Lebus,  94  Ky.  304, 
15  R.  85. 
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A.  suit  to  compel  a  conveyance  of  land  is  transitory.  Page 
V.  McKee,  3  Bush,  136. 

Suit  to  compel  surrender  of  legal  title  to  land  or  the  con- 
veyance of  land  is  a  personal  action,  and  may  \>z  brought  in 
a  county  other  than  that  in  which  the  land  lies.  Page  v.  Mc- 
Kee,  3  Bush,  136. 

In  chancery  suits  are  transitory  where  the  decree  shall  be 
against  the  person,  and  here  the  jurisdiction  is  in  circuit  where 
defendant  may  be  served  with  process.  Austin  v.  Bodley,  4 
Mon.  436. 

Wherever  defendant  is  found  transitory  actions  may  be 
brought.     Watts  v.  Thomas,  2  Bibb,  458. 

Assault  and  battery  is  a  transitory  action,  and  may  be 
brought  in  Kentucky  for  a  battery  in  another  State.  Waits 
V.  Thomas,  2  Bibb,  458. 

On  a  bill  for  foreclosing  an  equity  of  redemption  alone 
any  court  where  a  necessary  defendant  may  be  served  with 
process  has  jurisdiction;  dliter  if  a  decree  of  sale  is  asked. 
Caufmam.  v.  Sagre,  2  B.  M.  203. 

The  cause  of  action  which  the  executor  has  against  the  bank  to 
compel  it  to  transfer  the  stock  as  directed  by  the  will  is  transi- 
tory. Citizens  Nat.  Bank  of  Louisville  v.  BosweU,  93  Ky.  92, 
14  R.  17,  12  R.  468. 

A  suit  by  vendee  for  compensation  for  the  deficiency  of 
the  quantity  sold  and  paid  for  by  mistake,  is  transitory,  not 
local,  and  the  jurisdiction  appertains  to  the  circuit  where  the 
defendant  may  be  served  with  process,  and  no  other,  unless  he 
appear  and  waive  the  objection.  WilMams  v.  Burnett,  6  Mon. 
323. 

A  suit  in  chancery  by  a  purchaser  of  land  to  have  a  return 
of  the  purchase  money,  where  the  land  has  been  lost,  is  a 
transitory  action,  not  in  rem,  and  process  must  be  served  in 
the  county  where  the  bill  is  filed,  otherwise  the  court  has  no 
jurisdiction.     Dicken  v.  King,  3  J.  J.  M.  591. 

An  action  to  enforce  judgment  under  Sec.  474  of  the  Code 
is  transitory  to  the  extent  that  it  may  be  instituted  in  any 
county  in  which  the  defendant  can  be  served  with  process. 
McDormant  v.  L.  C.  dt  L,  R,  Co.,  11  Bush,  387. 
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An  action  to  set  up  lost  Ixmd  in  chancery  is  transitory. 
Webb  V.  Bowman,  3  J.  J.  M.  76. 

Actions  on  recognizances  and  judgment  bonds  of  courts  are 
not  local  or  confined  to  the  court  whose  records  they  are. 
Hamilton  v.  Com.,  3  Mon.  214. 

An  action  by  an  owner  of  Virginia  landa  against  tenants 
for  damages  for  waste  is  transitory.  Campbell  v.  Lumber  Co., 
140  Ky.  312,  131  S.  W.  20. 

There  is  no  provision  in  the  Code  limiting  the  jurisdiction 
of  transitory  actions  to  citizens  of  this  State.  The  only  re- 
quirement is  that  the  action  shall  be  brought  in  the  county 
in  which  the  defendant  resides  or  is  summoned,  and  the  fact 
that  one  resides  in  a  foreign  State  does  not  prevent  him  from 
instituting  an  action  in  any  county  in  this  State,  whether  the 
defendant  lives  in  this  State  or  not.  Bishop  v.  Jackson,  91 
S.  W.  263,  28  R.  1136. 

An  action  for  the  recission  of  a  contract  concerning  land 
is  transitory,  and  may  be  brought  in  a  county  other  than  that 
in  whicL  the  land  is  situated.  Thompson  v.  Elmore,  18  S.  W. 
235,  13  Ky.  Law  Rep.  692. 

An  action  for  the  use  and  occupation  of  land  is  transitory. 
Swart  V.  Reveal,  29  S.  W.  24,  16  Ky.  Law  Rep.  503. 

When  the  court  has  jurisdiction  for  other  reasons,  it  may 
order  a  sale  of  land  in  another  county  or  cancel  a  deed  to  land 
lying  in  another  county.  Fishback  v.  Oreen,  87  Ky.  107,  7 
S.  W.  881,  9  Ky.  Law.  Rep.  959 ;  Dehaven  v.  Dehaven,  104  Ky. 
41,  46  S.  W.  215,  47  S.  W.  597,  20  Ky.  Law  Rep.  663;  Daus 
kins  V.  Hough,  112  Ky.  855,  66  S.  W.  1047,  23  Ky.  Law  Rep. 
1997. 

TRANSPORTATION.— *' In  the  Interstate  Commerce  Act 
the  term  *  transportation'  is  thus  defined:  *The  term  **  trans- 
portation" shall  include  cars  and  other  vehicles  and  all  instru- 
mentalities and  facilities  of  shipment  or  carriage,  irrespective 
of  ownership  or  of  any  contract,  express  or  implied,  for  the 
use  thereof,  and  all  services  in  connection  with  the  receipt, 
delivery,  elevation,  and  transfer  in  transit,  ventilation,  refrig^ 
eration,  or  icing,  storage  and  handling  of  property  tran»> 
ported.'  In  view  of  this  definition  of  'transportation'  and  the 
broad  language  of  the  Carmack  Amendment  the  latter  most 
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be  presumed  to  have  been  intended  by  Congress  to  go  as  far 
as  Congress  had  power  to  regulate  the  subject  and  to  make 
the  initial  carrier  liable  for  any  loss  of  the  property  until  ito 
interstate  shipment  was  completed."  Nashville,  C.  &  St,  L. 
By.  Co.  V.  Dreyfuss-Weil  Co.,  150  Ky.  333,  150  S.  W.  321. 

TRANSPORTATION  FOR  REWARD.— The  transportation 
by  a  merchant  of  his  customers  across  a  water-course  within 
a  mile  of  an  established  ferry  is  a  transportation  for  reward 
in  the  meaning  of  Sec.  19,  Chap.  42,  Gen.  Stats.  Kevil  v. 
Wharton,  5  R.  421. 

TRANSPOSING  WORDS.— In  the  construction  of  wills, 
contracts,  and  statutes,  the  courts  may  transpose  words  and 
sometimes  sentences  to  arrive  at  the  intention  of  the  makers. 
Busch&meuer  v.  Klein,  139  Ky.  124,  129  S.  W.  551. 

TRASH. — ^Railroad  ties  would  not  fall  within  the  meaning 
of  the  term,  * 'trash, "  as  it  is  usually  understood,  nor  would 
iron  or  steel  rails  be  understood  to  pass  by  this  term,  ''trash." 
Woodruff  V.  Bourbon  Stock  Yards  Co.,  149  Ky.  576,  149  S. 
W.  960. 

TRAVELERS'  INSURANCE.— In  an  action  by  the  Trav- 
elers Insurance  Co.  to  enjoin  the  Travelers  Insurance  Machine 
Co.  from  using  the  word  "travelers"  in  connection  with  the 
word  "insurance"  as  a  part  of  its  name,  evidence  examined 
and  held  to  show  that  "travelers'  insurance"  is  a  distinct  kind 
of  insurance.  Travelers  Ins.  Machine  Co.  v.  Travelers  Ins.  Co., 
142  Ky.  523,  134  S.  W.  877. 

The  term  "travelers'  insurance"  is  a  generic  term,  and  no 
one  has  a  right  to  the  exclusive  use  of  it  or  may  complain  of 
its  use  by  another,  so  long  as  that  use  is  not  made  to  operate 
to  the  detriment  of  its  competitor.     Id. 

TRAVELING  AGENT.— A  traveling  agent,  merely  taking 
orders,  held  not  to  be  a  peddler.  Citizens^  Bank  v.  Crittenden 
Becord  Press,  150  Ky.  634. 

TRAVELING  BY.— What  constitutes  "traveling  by"  publio 
conveyance.    See  note  on  this  subject  in  37  L.  R.  A.  (N.S.)  619. 


Digitized  by  VjOOQIC 


TRAVERSE  3448  TREATY 

TRAVERSE. — ^'^A  traverse  is  a  denial;  by  a  party,  of  facts 
alleged  in  an  adverse  pleading,  if  they  be  presumptively 
within  his  knowledge;  or  a  denial  of  them,  or  a  denial  that  he 
has  suflSeient  knowledge  or  information  to  form  a  belief  oon- 
ceming  them,  if  they  be  not  presumptively  within  his  knowl- 
edge."   Civil  Code,  See.  113. 

A  traverse  must  negative  every  material  fact  in  the  adverse 
pleading  to  constitute  a  complete  defense,  since  if  any 
material  fact  is  not  in  issue,  but  is  admitted,  the  pleader  is 
precluded  from  denying  obligations  implied  by  law  from  such 
admitted  facts.  Equitable  Life  Assur.  Soc.  v.  Winn,  137  Ky. 
641,  126  S.  W.  153. 

A  traverse  of  a  negative  is  not  good  pleading.  The 
defendant  should  plead  the  fact  aflSrmatively  if  he  relies 
on  it.  Vicars  v.  Aetna  Life  Ins.  Co.,  158  Ky.  1,  164  S.  W. 
106.    See,  also.  Denial. 

TREASON. — **  Treason  against  the  Commonwealth  shall  con- 
sist only  in  levying  war  against  it,  or  in  adhering  to  its 
enemies,  giving  them  aid  and  comfort."  Ky.  Constitution 
(1891),  Sec.  229. 

TREASURE. — *' Where  a  man's  treasure  is,  there  will  his 
heart  be  also.''     Com.  v.  Morrison,  2  A.  K.  Mar.  98. 

TREATY. — **A  treaty  is,  in  its  nature,  a  compact  between 
two  nations,  not  a  legislative  act.  It  does  not  generally  effect 
of  itself  the  object  to  be  accomplished,  especially  so  far  as 
its  object  is  infra-territorial,  but  is  carried  into  execution 
by  the  sovereign  powers  of  the  respective  parties  to  the 
instrument.  In  the  United  States  a  different  principle  is 
established.  Our  Constitution  declares  a  treaty  to  be  the 
law  of  the  land.  It  is  consequently  to  be  regarded  in  the 
courts  of  justice  as  equivalent  to  an  act  of  the  Legislature 
whenever  it  operates  of  itself,  without  the  aid  of  any  legis- 
lative provision."  Com.  v.  Eawes,  13  Bush,  702,  quoting 
from  Foster  v.  NeUson,  2  Peters,  253. 

Where  a  treaty  made  by  the  United  States  oonflicta  with 
a  state  law,  the  latter  must  give  way  to  the  extent  of  the 
conflict.     Yeaker  v.   Yeaker,  4  Met.   39. 
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TRESPASS. — ^When  the  act  complained  of  and  not  the  con- 
sequence of  the  act  causes  the  injury,  the  remedy  is  trespass 
and  not  case.    Anderson  v.  Arnold,  79  Ky.  370,  2  R.  364. 

Generally  when  the  injury  is  immediate,  trespass  is  the 
form  of  action;  where  consequential,  case  is  the  form,  and  it 
is  immaterial  whether  the  act  be  intentional  or  not.  John^ 
son  V.  Castlenum,  2  Dana,  379. 

One  in  possession  of  land  may  maintain  an  action  for 
trespass  against  one  who  has  no  color  of  title  to  the  land, 
although  he  does  not  show  a  perfect  title  in  himself.  Carson 
V.  Turk,  146  Ky.  733,  143  S.  W.  393. 

**It  was  unnecessary  after  stating  the  facts  which  consti- 
tute a  trespass  quare  clausum  fregit,  to  call  the  trespass  by 
its  name.  A  bear  well  painted  and  drawn  to  the  life  is  yet 
the  picture  of  a  bear,  although  the  painter  may  omit  to 
write  over  it,  'This  is  the  bear.' ''  Premtt  v.  Clayton,  5  T. 
B.  Monroe  5. 

Where  a  railroad  throws  smoke  and  cinders  upon  the 
proi)erty  of  another,  it  is  a  trespass  upon  the  property,  and 
this  is  an  injury  to  the  property,  for  which,  by  the  express 
mandate  of  the  Constitution  (Sec.  242),  compensation  must 
be  made.  And  if  the  injury  thus  inflicted  be  caused  by 
smoke  and  cinders  from  trains  standing  or  moving  on  a 
sidetrack,  the  owner  of  the  property  may  recover  damages 
therefor,  if  he  was  the  owner  thereof  when  the  sidetrack  was 
constructed.  C.  i&  0.  Ry.  Co,  v.  BUmkenship,  158  Ky.  270, 
164  S.  W.  943. 

An  action  to  recover  damages  for  earth  placed  on  the 
outside  of  the  right  of  way  in  the  construction  of  a  railroad, 
is  a  suit  for  a  trespass  and  is  barred  after  five  years,  although 
the  earth  so  placed  obstructed  the  flow  of  water  on  the 
plaintiff's  land.  Louisville  By,  Co.  v.  Wiggington,  156  Ky. 
400,  161  S.  W.  209. 

Corporation  may  be  responsible  for  a  trespass  by  its 
officers  if  it  commands  it  or  sanctions  it  after  done.  Under- 
wood V.  Newport  Lyceum,  5  B.  M.  130. 

One  standing  upon  his  own  ground  may  commit  a  tres- 
pass upon  the  land  of  another  by  throwing  stones  or  other 
missiles  and  doing  an  injury  to  the  house  of  another.    PreuHtt 
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V.  Clayton,  5  Mon.  5.  Or  by  reaching  over  with  a  pole  or 
other  instrument,  doing  an  injury  upon  the  land  of  another. 
Shean  v.  Withers,  12  B.  M.  441. 

Where  the  words  of  a  statute  are  descriptive  of  an  offense, 
the  'ndictment  should  follow  the  language,  but  the  words 
**not  with  felonious  intention"  are  not  descriptive  of  the 
offense  of  *' trespass  and  injury  to  property,'*  and  their  omis- 
sion is  immaterial.     Com.  v.  Sherman,  6  R.  656. 

In  an  action  upon  a  contract  for  the  shipment  of  live 
stock,  an  averment  that  defendant  was  guilty  of  negligoice 
which  was  a  violation  of  its  contract  does  not  convert  the 
action  into  one  on  the  case.  L.  cfc  N,  R.  Co.  v.  Wathen^  49 
S.  W.  185,  22  R.  82. 

An  action  to  recover  damages  for  diminution  of  value  of 
adjacent  property  occasioned  by  the  location  and  use  of 
railway  tracks  in  a  public  street  is  not  trespass  guare  dau9um 
fregit,  but  at  common  law  was  an  action  on  the  case.  J.  M. 
&  /.  R.  V.  Esterle,  13  Bush,  667. 

The  common  law  rule  requiring  plaintiff  to  be  in  actual 
possession  in  order  to  maintain  trespass  quare  clausum  fregit 
is  now  in  force,  the  provisioh  of  the  Revised  Statutes  chang- 
ing the  rule  being  omitted  from  the  General  Statutes.  Dttgan 
V.  Ferguson,  8  R.  342.     But  see  Ky.  Stats.,  Sec.  2361, 

The  entry  of  teacher  and  children  into  a  house  and  occu- 
pying it  for  a  school,  without  the  owner's  consent,  is  a 
trespass.    Broivn  v.  Lewis,  1  R.  238. 

One  in  the  actual  possession  of  the  land,  need  not  show 
legal  title  in  order  to  sustain  an  action  for  trespass.  Ste- 
phens V.  Stephens,  165  Ky.  353,  176  S.  W.  1137. 

To  commit  a  trespass  vi  ei  armis  the  trespass  must  have 
been  committed  with  at  least  a  knowledge  that  a  wrong  was 
being  done,  and  it  must  be  accompanied  with  some  force  and 
violence.  Com,  v.  Ratcliff,  119  Ky.  856,  84  S.  W.  1147,  27 
R.  297. 

The  act  of  the  sheriff  of  a  county  in  collecting  taxes  in 
excess  of  the  constitutional  limit  was  not  a  trespass  by  force 
and  violence  within  Ky.  Stats.,  Sec.  1661,  authorizing  the 
issuance  of  a  capias  on  all  judgments  for  a  trespass  vi  et 


Digitized  by  VjOOQIC 


TRESPASSERS   3451  TRESPASSERS  ON 

armis.    Com.  v.  BaicUff,  119   Ky.  853,  84  S.  W.   1147,   27 
R  297. 

TRESPASSERS.— 'A  landlord  entering  upon  the  poeaes- 
flion  of  his  tenant  -wihose  lease  depends  on  conditioDB  which 
have  not  been  violated,  is  a  trespasser.  McOee  v.  Gibsomy 
2  B.  M.  353. 

Misfeasance,  not  merely  nonfeasance,  makes  an  officer  a 
trespasser.  A  sheriff  can  not  be  made  a  trespasser  ab  imtia 
by  omitting  to  sell  property  under  execution.  Bell  v.  North, 
4  Litt.  133. 

Telephone  coimpany  taking  possession  of  streets,  without  con- 
sent of  city  is  a  trespasser.    Tel,  Co.  v.  RiissellviUe,  106  Ky.  667. 

TRESPASSERS  BY  RELATION.— To  constitute  one  a  tres- 
passer  by  relation  it  is  necessary  that  he  should  have  subse- 
quently assented  to  the  trespass,  and  that  it  should  have 
been  committed  for  his  benefit.  Justice  v.  MendeU,  14  B. 
M.  14. 

TRESPASSERS  ON  RAILROAD  TRACKS.— All  persons 
are  trespassers  who,  without  right  so  to  do,  use  the  tracks 
of  a  railroad  company  at  places  where  the  public  have  no 
right  to  be  or  at  places  where  the  use  of  the  tracks  by  the 
public  is  not  of  such  a  character  as  to.  con  vert  the  users  into 
licensees.  SubletVs  Admr.  v.  C.  &  0.  By.  Co.,  146  Ky.  530, 
142  S.  W.  1060. 

A  person  going  upon  a  railroad  bridge  or  trestle  for  his 
own  convenience  is  a  trespasser,  to  whom  the  company  owes 
no  lookout  duty.  Fields  v.  L.  d:  N.  B.  Co.,  163  Ky.  673,  174 
S.  W.  41. 

When  a  i)erson,  having  no  business  with  the  railroad  com- 
pany, goes  upon  its  tracks  or  private  property,  he  is  a  tres- 
passer. Adkins'  Admr.  v.  Biff  Sandy  &  Cumberland  B.  Co., 
147  Ky.  30,  143  S.  W.  764. 

A  person  walking  on  a  railroad  track  out  in  the  country 
is  a  trespasser  and  not  a  licensee,  although  the  track  may  be 
used  by  a  number  of  trespassers  each  day.  The  mere  use  of 
a  railroad   track  by   the   public   does   not   convert   the   users 
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from  trespassers  into  licensees  unless  this  use  is  at  a  place 
where  the  public  have  a  right  to  go  and  be,  as  at  a  public 
crossing  and  the  like,  or  unless  it  is  in  a  city  or  town  or 
populous  community  where  large  numbers  of  people  use  the 
tracks.  Willis'  Admx.  v.  L.  dk  N.  R.  Co.,  164  Ky.  124,  175 
S.  W.  18. 

One  who  sits  down  upon  a  railroad  track  and  goes  to  sleep 
is  a  trespasser,  though  at  a  point  where  persons  are  accus- 
tomed to  cross.  Lyon's  Admr.  v.  /.  C,  R.  Co.,  59  S.  W.  507, 
22  R.   1032. 

A  child  two  years  and  seven  months  old,  though  having 
no  right  to  be  on  a  railroad  track,  is  not  in  law  a  trespasser, 
80  far  as  regards  the  duty  of  trainmen  to  keep  a  lookout. 
Cincinnati,  etc,  R.  Co.  v.  Dickerson's  Admr.,  102  Ky.  560, 
44  S.  W.  99,  19  R  1817. 

Although  a  person  who  sits  down  on  a  railroad  track  may 
be  sick  or  faint,  or  under  the  influence  of  liquor,  he  is  never- 
theless a  trespasser,  to  whom  the  railroad  company  owes 
no  duty  except  that  of  ordinary  diligence  to  prevent  injur- 
ing him  after  his  peril  is  actually  discovered  by  those  in 
charge  of  its  train.  Starett  v.  C.  dt  0.  Ry.  Co.,  110  S.  W. 
282,  33  R  309. 

If  a  place  on  the  track  where  a  person  was  struck  was 
in  a  street,  the  traveling  public  were  entitled  to  the  use  of 
it  and  persons  so  using  it  were  not  trespassers,  and  the  rule 
in  regard  to  trespassers  would  not  apply  to  them.  I.  C.  R. 
Co.  v.  Johnson,  115  S.  W.  798. 

A  trespasser  on  a  railroad  track  can  demand  only  ordinary 
care  in  the  use  of  the  instrumentalities  which  the  engineer 
has  with  which  to  stop  his  train  and  avoid  injury  to  the 
trespasser,  and  can  not  complain  that  the  instrumentalities 
were  defective,  for  he  took  the  risk  when  he  went  on  the 
track.  7.  C.  R.  Co.  v.  Tyson's  Admr.,  108  S.  W.  863,  32 
R.  1390. 

Persons  who  walk  along  a  railroad  track  are  under  obli- 
gations to  keep  out  of  the  way  of  trains,  and  they  can  not 
complain  that  the  train  is  run  on  one  track  and  not  on 
another.    Boulden  v.  L.  &  N.  R.  Co.,  112  S.  W.  936. 
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Train  employes  were  not  bound  to  mtiintain  a  lookout  for 
a  trespasser  upon  the  track  and  owed  him  no  duty  until  he 
was  discovered,  but,  if  his  peril  was  discovered  before  he 
was  struck,  they  were  bound  to  exercise  ordinary  care  to  use 
all  reasonable  means  to  prevent  striking  him.  Creamer's 
Admr.  v.  I.  C.  R.  Co.,  134  Ky.  543,  121  S.  W.  458. 

A  trespasser  on  a  railroad  right-of-way  may  not  recover 
unless  the  trainmen  discovered  his  peril  in  time  to  prevent 
his  injury  by  the  exercise  of  ordinary  care  and  they  failed 
to  do  so.  Rager  v.  L,  &  N.  R.  Co,,  137  Ky.  811,  139  Ky. 
760,  127  S.  W.  155. 

Where  the  grounds  on  the  sides  of  a  railroad  track  in  a 
village  were  constantly  used  by  the  public  as  a  passway,  an 
individual  in  common  with  others  had  the  right  to  so  use  rt, 
and  where  he  did  so  use  it  he  was  not  a  trespasser,  and  the 
trainmen  who  knowingly  suflPered  a  truck  to  remain  on  the 
passway  and  so  close  to  the  track  as  to  bring  it  in  contact 
with  moving  trains  were  negligent,  making  the  railroad  liable 
for  injuries  to  a  person  on  the  passway  struck  by  the  truck 
moved  by  a  passing  train.  Rager  v.  L,  &  N,  R,  Co.,  137 
Ky.  811,  139  Ky.  760,  127  S.  W.  155. 

There  is  no  duty  of  lookout  or  warning  due  to  a  tres- 
passer. The  company  is  only  required  to  exercise  care  to 
save  him  from  injury  after  his  peril  is  actually  discovered. 
Southern  Ry.  Co.  in  Ky.  v.  Sanders,  145  Ky.  679,  141  S. 
W.  77. 

The  rule  that  a  railroad  company  ordinarily  owes  no  duty 
to  a  trespasser  until  his  peril  is  discovered,  and  that  it  is 
not  liable  for  an  injury  to  him  unless  after  his  peril  is 
discovered  the  injury  may  be  avoided  with  proper  care,  does 
not  apply  in  cities  and  towns  where  the  danger  to  life  is 
great,  and  in  such  localities  it  is  the  duty  of  those  operating 
trains  to  moderate  the  speed,  give  notice  of  their  approach, 
and  keep  a  lookout  and  take  such  precautions  as  the  circum- 
stances demand.  L.  &  N.  R.  Co,  v.  McNary's  Admr.,  128 
Ky.  408,  108  S.  W.  898,  32  R.  1266,  17  L.  R.  A.  (N.S.)  224, 
129  Am.  St.  Rep.  308. 

One  who  comes  on  the  track  with  the  knowledge  or  at 
the  request  of   an   employe   to   assist  in   the   work  is  still   a 
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trespasser  unless  the  employe  had  authority  to  emplc^  an 
assistant  Ky.  Central  B.  Co.  v.  Qastineau,  83  Ey.  119, 
7  R.  3. 

The  following  authorities  support  the  proposition  that 
mere  acquiescence  by  a  railroad  company  in  the  use  of  its 
tracks  at  places  similar  to  that  where  deceased  was  killed, 
gives  them  no  license  to  use  it  Eastern  Kentucky  Railroad 
Co.  V.  PoweU,  17  Ky.  Law  Rep.  1051;  IlUnois  Central  R.  Co. 
V.  Tyson,  32  Ky.  Law  Rep.  1390;  C.  &  0.  Ry.  Co.  v.  Perkins, 
20  Ky.  Law  Rep.  608;  Starett  v.  C.  dk  0.  Ry.  Co.,  110  S.  W. 
282;  C.  cfe  0.  Ry.  Co.  v.  See's  Admr.,  25  Ky.  Law  Rep.  1995; 
Brawn  v.  L.  &  N.  R.  Co.,  97  Ky.  228;  C.  c&  0.  Ry.  Co.  v. 
Nipp,  125  Ky.  49;  Adkins'  Admr.  v.  Big  Sandy  dt  Cumber- 
land  R.  Co.,  147  Ky.  30,  143  S.  W.  764. 

"We  have  written  in  a  number  of  cases  that  if  an  engineer 
sees  a  person  on  the  track  some  distance  ahead  of  the  engine, 
and  when  he  is  not  in  any  immediate  danger,  he  has  the 
right  to  assume  that  the  traveler  will  leave  the  track  in 
time  to  avoid  injury,  especially  when  the  conditions,  as  in 
this  case,  are  such  that  he  can  do  so  quickly  and  with  ease 
and  safety."  Reynolds'  Admr.  v.  C,  JV^.  0.  cfe  T.  P.  Ry. 
Co.,  148  Ky.  252;  L.  dk  N.  R.  Co.  v.  Hunt's  Admr.,  142  Ky. 
778;  Murray  v.  Southern  Ry.  Co.,  140  Ky.  453;  L.  &  N.  R. 
Co.  V.  Weiser's  Admr.,  164  Ky.  23;  Willis'  Admx.  v.  L.  & 
N.  R.  Co,,  164  Ky.  124,  175  S.  W.  18. 

TRESTLE. — Those  in  charge  of  a  railroad  train  owe  no 
lookout  duty  to  a  trespasser  upon  a  railroad  bridge  or  trestle; 
all  they  are  required  to  do  is,  after  actually  discovering  his 
peril,  to  exercise  ordinary  diligence  to  stop  the  train  in  order 
to  avoid  injuring  him.  Curd's  Admx.  v.  Cincinnati,  N.  O. 
&  T.  P.  Ry.  Co.,  163  Ky.  104,  173  S.  W.  335. 

A  person  going  upon  a  railroad  bridge  or  trestle  for  his 
own  convenience  is  a  trespasser,  to  whom  the  company  owes 
no  lookout  duty.  Fields  v.  L.  &  N.  R.  Co.,  163  Ky.  673, 
174  S.  W.  41. 

Trespasser  injured  in  jumping  off  of  trestle  on  approach 
of  train — railroad  company  held  not  liable.  L.  &  N.  R.  Co. 
V.  BeU,  108  S.  W.  335,  32  R.  1312. 

Person  injured  on  railroad  bridge,  see  Bbokss. 
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TRIAL. — **A  trial  is  a  judicial  examination  of  the  issues  of 
law  or  of  fact  in  an  action  or  proceeding."  Civil  Code, 
Sec.  311. 

The  trial  of  an  indictment  for  felony  does  not  begin  until 
the  issue  is  formed  and  the  jury  sworn.  WtUis  v.  Com.,  85 
Ky.  68,  8  B.  653. 

The  Criminal  Code,  by  Sec.  183,  provides  that  the  defend- 
ant must  be  present  ''during  the  trial"  of  a  felony.  This 
is  but  declaratory  of  the  common  law.  The  trial  begins  with 
the  swearing  of  the  jury,  and  ends  when  the  verdict  is  ren- 
dered. Every  step  taken  in  the  interim  is  a  part  of  the 
trial.  Submitting  the  case  to  the  jury,  and  sending  them 
to  their  room,  is,  therefore,  a  part  of  it,  and  should  not  be 
done  in  the  absence  of  the  accused.  AUen  v.  Com.,  86  Ey. 
645. 

Where  a  judgment  is  reversed  on  appeal  the  case  does 
not  stand  for  ''trial"  or  for  "other  proceedings"  at  the 
next  succeeding  term  of  the  lower  court,  unless  the  mandate 
of  the  Appellate  Court  has  been  filed  in  the  clerk's  office  of 
the  lower  court  and  notice  thereof  given  to  the  opposite  party 
ten  days  before  the  commencement  of  such  term;  and  thb 
though  the  mandate  directs  a  particular  judgment  to  be 
entered.    Lloyd  v.  Matthews,  92  Ky.  300,  13  R.  537. 

Where  a  petition,  accompanied  by  the  necessary  affidavits, 
was  tendered  and  motion  entered  for  change  of  venue  before 
the  jury  was  sworn,  it  was  error  to  overrule  the  motion  on 
the  ground  that  it  came  too  late,  because  the  preparation 
for  trial  had  been  begun.  A  trial  is  not  begun  until  the  jury 
is  sworn.    Minniard  v.  Com.,  85  S.  W.   187,  27  R.  396. 

The  fee  of  seventy-five  cents  allowed  to  clerks  for  trials 
applies  to  all  cases  in  which  a  jury  is  sworn  or  witnesses 
sworn  and  examined,  and  none  others.  Com.  v.  Bodes,  6  B. 
M.  187.    See,  also.  Jury  Trial;  Commencement  op  Trial. 

TRIAL  BY  JURY.— See  Jury  Trial;  ViciNAaB. 

TRIAL  AlDCE. — *'A  grave  responsibility  rests  upon  a  trial 
judge.    It  is  his  duty  to  see  to  it  that  justice  be  done  in 
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every  case,  if  it  can  be  done  according  to  law;  and  if  he 
thinks  that  the  attorney  for  either  party,  either  from  inad- 
vertence or  any  other  cause,  has  failed  to  ask  the  witnesses 
the  questions  necessary  and  proper  to  bring  out  all  the  tes- 
timony which  tends  to  ascertain  the  truth  of  the  matter 
under  investigation^  we  can  see  no  legal  objection  to  his 
propounding  such  questions;  but,  of  course  he  should  do  so 
in  a  fair  and  impartial  manner,  and  should  not  by  the  form 
or  manner  of  his  questions,  express  or  indicate  to  the  jury 
his  opinion  as  to  the  facts  of  the  case,  or  as  to  the  weight  or 
sufficiency  of  the  evidence."  Smith  v.  Com.,  154  Ky.  613, 
157  S.  W.  1089.    See,  also.  Judges. 

TRIAL  OF  RIGHT  OF  PROPERTY.— Trials  by  juries  sum- 
moned by  sheriflfs  or  other  officers  of  the  right  of  property 
taken  by  them  under  execution  or  distress  warrant  are  abol- 
ished.    Civil  Code,  Sec.  659. 

TRIBUTARIES. — The  State,  in  leasing  to  a  company  for 
thirty  years  the  Green  and  Barren  rivers  line  of  navigation 
and  their  tributaries,  did  not  include  the  improvements  on 
Rough  Creek  previously  granted  to  another  company.  It 
included  only  such  ** tributaries'*  as  were  within  the  control 
of  the  State — such  as  it  had  a  right  to  lease.  Cam.  v.  Stevens, 
3  B.  165. 

TRICK,  DEVICE,  SUBTERFUGE.— ''No  trick,  device,  sub- 
terfuge or  pretense  shall  be  allowed  to  evade  the  operation 
or  defeat  the  policy  of  the  law  against  selling  spirituous, 
vinous  or  malt  liquors  without  license,  or  in  violation  or 
evasion  of  any  local  option  laws  prevailing  in  any  county, 
town,  city,  precinct  or  municipality  of  this  Commonwealth." 
Ky.  Stats.  (1915),  Sec.  2570.  See,  also,  Ky.  Stats.  (1915), 
Sees.  2557,  2557a,  25576. 

The  ''trick,  device,  subterfuge,  or  pretense*'  referred  to  in 
Sec.  2570,  Ky.  Stats.,  is  not  confined  to  a  mechanical  device, 
such  as  is  frequently  used  in  "blind  tigers."  Bowe  v.  Com,, 
70  S.  W.  407,  24  R.  974. 

The  interstate  commerce  clause  of  United  States  Constitu- 
tion, Art.  1,  Sec.  8,  prevents  the  operation  of  the  Kentucky 
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statute  on  a  sale  of  whisky  in  Tennessee  and  its  shipment 
into  a  local  option  district  in  Kentucky,  though  the  seller 
also  did  business  in  Kentucky  and  opened  his  office  in  Ten- 
nessee for  the  purpose  of  taking  advantage  of  the  interstate 
commerce  clause  of  the  United  States  Constitution.  Doores 
V.  Com.,  109  S.  W.  302,  33  R.  69. 

What  a  man  has  a  legal  right  to  do  is  not  a  mck  or 
device.    Id. 

Under  Ky.  Stats.,  Sec.  2570,  providing  that  no  trick  or 
pretense  shall  be  allowed  to  evade  the  operation  of  any  local 
option  law,  evidence  that  a  gasoline  boat  on  the  Mississippi 
Biver  landed  in  Kentucky  and  took  on  the  defendant,  and 
went  to  the  Missouri  side  of  the  river,  where  defendant 
bought  liquor,  and  was  then  landed  on  the  Kentucky  side, 
no  fare  being  charged,  showed  an  evasion  of  the  law  within 
the  section  justifying  a  conviction.  Lemore  v.  Com.,  127 
Ky.  480,  105  S.  W.  930,  32  R.  387. 

In  a  prosecution  for  violation  of  the  local  option  law  the 
defendant  was  both  a  physician  and  druggist;  the  prose- 
cuting witness  testified  that  he  told  defendant  he  had  a  deep 
cold  and  wanted  some  whisky  or  something  for  it;  that 
defendant  told  him  he  could  not  let  him  have  straight  whisky, 
but  would  fix  him  up  something,  and  accordingly  did  fix  him 
up  half  a  pint  of  whisky  in  combination  with  something 
else,  part  of  which  he  drank  in  the  store.  The  defense  was 
that  the  combination,  which  was  whisky  with  a  little  "ga- 
dine"  cordial  and  about  ten  drops  of  creosote,  was  pre- 
scribed by  the  defendant  in  good  faith,  for  medical  purposes, 
and  furnished  by  him  upon  his  own  prescription.  Held, 
that  it  was  proper  to  submit  to  the  jury  the  question  of 
whether  there  was  a  trick  to  evade  the  law,  or  a  prescription. 
Rowe  V.  Com.,  70  S.  W.  407,  24  R.  974. 

Where  one  who  keeps  whisky  for  sale  in  a  local  option 
district  agrees  with  a  purchaser  to  sell  him  a  half  pint 
thereof,  and  goes  with  the  purchaser  across  the  line  into 
territory  in  which  the  local  option  law  is  not  in  force,  and 
there  delivers  the   whisky  and  receives   the  money,  such  act 
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i»  a  subterfuge  to  evade  the  statute,  and  a  violation  of  the 
local  option  law.    Merritt  v.  Com.,  92  S.  W.  611,  29  R.  184. 

Under  Ky.  Stats.,  Sec.  2570,  it  was  proper  to  instruct  that 
if  defendant  ''pretended  to  sell  the  witness  ten  gallons,  and 
let  him  have  it  by  the  small,  he  would  be  liable."  Chriffin 
V.  Cam.,  66  S.  W.  817,  23  R.  1992. 

An  instruction  telling  the  jury  that  if  they  believed  from 
the  evidence  beyond  a  reasonable  doubt  that  the  transacti<m 
detailed  by  the  witnesses  was  a  scheme  or  device  to  evade 
the  local  option  law,  was  not  misleading  or  improper,  flfot 
ings  V.  Com.,  154  Ky.  738,  159  S.  W.  563. 

Defendant's  conduct  in  placing  a  mere  boy  in  charge  of 
his  store  for  the  purpose  of  selling  spirituous  liquor  in  viola- 
tion of  the  law,  and  thus  screening  himself  behind  the  acts 
of  the  infant,  is  such  a  trick,  device,  or  subterfuge  as  is 
contemplated  by  the  statute.  Nohle  v.  Com.,  105  S.  W. 
413,  32  R.  73. 

Ky.  Stats.,  Sec.  2570,  provides  that  no  trick,  device,  sub- 
terfuge or  pretense  shall  be  allowed  to  evade  the  operation 
or  defeat  the  policy  of  the  law  against  selling  liquors  in 
violation  or  evasion  of  any  local  option  laws  prevailing  in 
any  county,  city,  town,  precinct  or  municipality  of  this  State. 
This  statute  modifies  the  general  rule,  and  under  it  the  jury 
are  authorized  to  look  beneath  the  surface  and  ascertain 
whether  the  dealer  is  undertaking  to  be  **  smarter  than  the 
law"  and  by  trick,  evasion  or  subterfuge  to  carry  on  a  pro- 
hibited business  in  spite  of  the  law.  Wiedemann  Brewing 
Co.  V.  Com.,  123  Ky.  556,  96  S.  W.  834,  29  R.  1026. 

When  a  party  living  in  a  county  where  local  option 
prevails  does  not  sell  liquor  in  that  county,  but  goes  into 
another  county  and  sells  it,  he  can  not  be  said  to  be  resorting 
to  a  trick  or  device  to  evade  the  local  option  law  of  the  county 
in  which  he  is  domiciled.  Duff  v.  Com.,  68  S.  W.  390,  24 
R.  201. 

A  railroad  operated  in  this  State  whose  line  extends  into 
a  foreign  State  is  engaged  in  interstate  commerce,  and  may 
convey  spirituous  liquors  from  such  foreign  State  and  deliver 
same  to  the  consignee  in  local  option  territory  in  this  State, 
and  the  question  of  the  shipment  being  a  trick  or  device  to 
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evade  the  local  option  law  has  no  place  in  the  transaction 
80  far  as  the  carrier  is  concerned.  C,  JV^.  0.  (&  T,  P.  By.  Co. 
V.  Com.,  104  S.  W.  394,  31  R.  954. 

It  was  error  to  instruct  as  to  trick,  pretense,  etc.,  without 
attempting  to  apply  the  instruction  to  the  facts,  where  there 
was  no  evidence  tending  to  show  that  defendant  had  resorted 
to  such  means.  Ayers  v.  Com.,  147  Ky.  801,  145  S.  W. 
1106. 

The  testimony  of  a  witness  that  on  two  occasions  he 
obtained  liquor  from  the  defendant  in  a  storeroom  where  it 
was  kept,  and  laid  money  upon  a  counter,  tended  to  show 
an  understanding  that  the  liquor  should  be  paid  for,  and 
justified  an  instruction  that  if  there  was  such  an  understand- 
ing the  transaction  was  a  sale.  Tatum  v.  Com.,  59  S.  W. 
32,  22  R.  927. 

Where  intoxicating  liquors  are  made  and  sold  by  a  dis- 
tiller in  this  State  in  quantities  less  than  five  gallons  and 
sent  to  Cincinnati,  0.,  to  be  shipped  to  the  purchaser  C.  0. 
D.,  in  a  town  where  the  local  option  law  is  in  force,  such 
shipment  being  for  the  purpose  of  imparting  to  it  the  quality 
of  interstate  commerce,  is  a  mere  device  to  evade  the  laws 
of  this  State,  and  is  no  protection  to  the  seller,  and  for  every 
such  sale  the  parties  so  engaged  are  liable  to  the  penalties 
prescribed  by  the  local  option  law  in  this  State.  Crigler 
V.  Com.,  120  Ky.  512,  87  S.  W.  276,  27  R.  918. 

TRICYCLE. — An  employe  of  a  railroad  company  who  takes 
a  railroad  tricycle  out  on  the  track  must  keep  out  of  the 
way  of  trains.  It  is  not  incumbent  on  the  railroad  company 
to  keep  a  lookout  for  him  at  places  where  the  presence  of 
persons  on  the  track  is  not  to  be  anticipated,  and  it  owes  him 
no  duty  until  his  presence  upon  the  track  is  discovered  by 
those  in  chaise  of  the  train.  L.,  E.  &  St.  L.  R.  Co.  v. 
Jolly's  Admx.,  90  S.  W.  977,  28  R.  989. 

It  is  incumbent  on  an  employe  using  a  tricycle  on  a  track 
by  permission  of  his  foreman,  to  keep  out  of  the  way  of 
trains,  and  the  trainmen  were  not  required  to  be  on  the 
lookout  for  him  at  a  remote  point  on  the  track.  Jacobs* 
Admr.  v.  C.  &  0.  By.  Co.,  72  S.  W.  308,  24  R.  1879. 
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Where  the  employe  knew  that  he  was  riding  on  the  time 
of  a  train  which  was  due,  and  there  was  a  dense  fog,  he  was 
guilty  of  gross  negligence.     Id. 

J.,  by  permission  of  the  superintendent  of  a  railroad  com- 
pany, was  riding  the  letter's  tricycle  on  the  railroad,  and  D. 
was  riding  with  J.  on  the  latter 's  invitation.  A  passenger 
train  struck  the  tricycle  and  killed  both  J.  and  D.  In  an. 
action  against  the  railroad  company  for  damages  for  the 
death  of  D.  it  was  proper  to  give  a  peremptory  instruction 
to  find  for  defendant,  as  the  proof  showed  that  the  injury 
occurred  early  in  the  morning,  when  it  was  very  foggy,  and 
that  after  the  engineer  discovered  their  presence  he  did  all 
he  could  do  to  prevent  the  injury,  and  as  J.  and  D.  were 
both  trespassers,  the  company  owed  them  no  duty  until  it 
discovered  their  peril.  Dilds*  Admr.  v.  C.  &  0.  By.  Co., 
71  S.  W.  492,  24  R.  1347. 

An  engineer  was  not  guilty  of  negligence  in  failing  to 
have  the  headlight  of  his  engine  burning  at  the  time  of  a 
collision  with  a  track  tricycle  in  the  early  morning,  where 
no  good  could  have  resulted  from  the  use  of  the  headlight 
in  such  a  fog  as  that  which  enveloped  the  railroad  track 
and  the  country  contiguous  thereto  at  the  time.     Id. 

Evidence  held  to  show  that  a  railroad  employe,  killed  in  a 
collision  with  a  train  while  riding  a  tricycle  in  performing 
his  duties  as  a  block-signal  inspector,  was  guilty  of  con- 
tributory negligence.  C,  N.  0.  <fe  T.  P.  Ry.  Co.  v.  Yocum^s 
Admr.,  137  Ky.  117,  123  S.  W.  247,  1200. 

Where  a  signal  inspector,  riding  on  a  tricycle,  was  struck 
by  a  train,  even  though  the  company  was  negligent  in  fail- 
ing to  have  the-  engine  headlight  burning,  no  recovery  could 
be  had  where  the  proximate  cause  of  the  injury  was  the 
contributory  negligence  of  deceased,  but  for  which  the  acci- 
dent would  not  and  could  not  have  happened.  Yocum's 
Admx.  V.  C,  N.  0.  &  T.  P.  Ry.  Co.,  143  Ky.  700,  137  S. 
W.  217. 

A  person  who  induces  a  station  agent  to  take  him  over  a 
railroad  on  a  railroad  tricycle,  against  the  orders  of  the 
railroad    company,    is    a   trespasser,    and   those   operating    an 
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engine  on  the  road  owe  such  trespasser  no  duty  except  to  use 
ordinary  care  in  the  use  of  the  instrumentalities  at  hand  to 
avoid  injuring  him.  /.  C.  B.  Co.  v.  Tyson's  Admx,,  108 
S.  W.  863,  32  R.  1390. 

The  place  on  a  railroad  track  where  a  section  hand  riding 
a  velocipede  by  permission  was  struck  by  a  train  being  out- 
side the  town,  and  where  the  presence  of  persons  was  not 
to  be  expected,  the  coiiipany  was  liable  only  in  case  there  was 
negligence  after  his  peril  was  discovered;  it  having  been 
incumbent  on  him  to  keep  a  lookout  for  and  get  out  of 
the  way  of  trains.  C,  &  0.  By,  Co.  v.  Lang^s  Admx.,  135 
Ky.  76,  121  S.  W.  993. 

TRIP. — ^Plaintiff  was  injured  while  feeding  an  embossing 
press,  attached  to  which  was  a  *'trip*'  used  to  prevent 
embossing  when  the  sheet  was  improperly  placed.  Though 
an  experienced  feeder  on  other  machines,  she  had  had  no 
experience  in  operating  the  machine  which  injured  her. 
There  was  a  safe  and  a  dangerous  way  of  handling  the 
'*trip."  Held,  that  as  she  was  put  to  work  by  defendant's 
foreman  without  being  warned  of  the  danger  as  to  the  hand- 
ling of  the  trip,  it  can  not  be  said  as  a  matter  of  law  that 
she  was  guilty  of  contributory  negligence.  Harcourt  &  Co. 
V.  Bedmon,  14&  Ky.  &12,  140  S.  W.  1009. 

TRIVIAL  ERRORS. — See  De  Minimis  Non  Curat  Lex. 
See  Technical  Erbors;  Teohnicauties. 

Where  a  verdict  is  for  $300,  instead  of  $299,  the  error  of 
$1  is  too  small  to  authorize  reversal.  Oambrell  v.  OambreU, 
130  Ky.  714,  113  S.  W.  885. 

'*In  general,  discretionary  variations  should  be  liberally 
dealt  with;  for  nothing  can  be  more  irrational  or  unjust  than 
to  apply  the  judicial  lash  of  a  new  trial  to  errors  of  trivial 
importance."  Wigmore's  Evidence,  Sec.  1873.  Bennett  v. 
Ciym.,  150  Ky.  604,  150  S.  W.  806. 

All  minor  irregularities  of  pleading  and  practice  should 
be  disr^arded  for  the  purpose  of  ending  a  painful  and  pro- 
tracted litigation.  Louisville  Trust  Co.  v.  LouisviUe  Fire- 
proof Cons.  Co.,  57  S.  W.  506,  22  R.  433. 
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TROUBLE. — ^Where  it  was  alleged  that  a  tenant  was  evicted 
against  his  will  and  consent  and  in  a  high-handed  manner, 
being  thereby  put  to  great  trouble,  annoyance  and  distress, 
it  was  proper  to  authorize  a  recovery  for  mortification  and 
humiliatioi^  The  word  distress  is  a  generic  term,  and 
includes  anguish  or  suffering,  both  of  mind  and  body. 
Humiliation  and  mortification  are  simply  phases  of  mental 
anguish,  and  under  the  allegation  of  distress,  or  mental 
anguish,  «ny  phase  of  mental  anguish  could  be  proven,  and 
a  recovery  had  therefor.  Perkins  v.  OgiMe,  148  Ky.  309, 
146  S.  W.  735. 

TROUBLE  MAN — ^A  lineman  or  *' trouble  man''  of  a  tele- 
phone company  was  engaged  in  erecting  poles,  stringing  wires, 
and  beeping  them  in  condition.  He  knew  of  the  defective 
condition  of  the  wires  of  an  electric  light  company  which 
were  carried  on  thfe  poles.  He  was  killed  by  a  shock  from 
the  wires  of  the  electric  light  company.  He  had  no  special 
directions  from  any  superior  as  to  the  work  he  was  perform- 
ing when  killed.  Held,  there  could  be  no  recovery  for  his 
death.  An^ea's  Admx.  v.  East  Tenn.  Tel.  Co.,  142  Ky.  539, 
134  S.  W.  1119. 

A  ** trouble  man''  for  a  telephone  company  assumes  the 
risk  of  coming  in  contact  with  a  live  wire  when  he  knows,  or 
has  information,  that  a  telephone  he  is  sent  to  repair  was 
injured  by  a  live  wire.  Cumberland  Tel.  &  Tel.  C(K  v. 
Magness'  Adnuc.,  156  Ky.  330,  160  S.  W.  1061. 

The  fact  that  a  telephone  company  may  be  guilty  of  neg- 
ligence in  failing  to  have  its  wires  property  insulated  at 
places  where  they  are  liable  to  come  in  contact  with  heavily 
charged  electric  wires,  does  not  diminish  the  risk  assumed  by 
the  ** trouble  man,"  or  lessen  the  care  he  must  take  to  save 
himself  from  injury  when  he  is  advised  before  receiving  the 
injury  that  the  trouble  he  was  sent  to  remedy  was  caused  by 
a  live  wire.  Curnberla/txd  TeL  <fe  Tel,  Co.  v.  Magness*  Admx., 
156  Ky.  330,   160  S.  W.   1061. 

The  business  of  a  **  trouble  man"  imposes  on  him  the 
duty  of  inspection  and  examination,  and  he  has  no  right  to 
assume  that  wires  at  places  where  he  is  sent  to  repair  tele- 
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phones  are  properly  insulated  or  protected  when  he  knows, 
or  has  reasonable  grounds  to  know,  that  the  trouble  he  is  sent 
to  adjust  was  caused  by  the  fact  that  the  wires  were  not 
properly  insulated  at  a  point  where  they  were  liable  to  come 
in  contact  with  heavily  charged  electric  wires.  Cumberland 
Td.  i&  Tel.  Co.  V.  Magness'  Admx..  156  Ky.  330,  160  S.  W. 
1061. 

TROVER  AND  CONVERSION.— See  Conversion. 

TRUANCY. — ^An  act  to  promote  and  compel  attendance  of 
children  in  schools,  to  prevent  truancy  in  cities  of  the  first, 
second,  third  and  fourth  class,  and  to  enable  boards  of  edu- 
cation or  boards  of  school  trustees  of  cities  of  the  first  and 
second  class  to  establish  and  maintain  parental  or  truant 
schools  for  the  care  and  discipline  of  truant  children  and 
for  the  purpose  of  reducing  truancy.  Act  March  23,  1910, 
Acts  1910,  Chap.  80,  p.  233;  Ky.  Stats.    (1915),  Sec.  2978c. 

TRUCK. — Where  the  ground  on  the  sides  of  a  railroad  track 
in  a  village  was  constantly  used  by  the  public  as  a  passway, 
an  individual  in  common  with  others  had  the  right  to  use 
it,  and  where  he  did  so  use  it  he  was  not  a  trespasser,  and 
the  trainmen  who  knowingly  suffered  a  truck  to  remain  on 
the  passway  and  so  close  to  the  track  as  to  bring  it  in  con- 
tact with  moving  trains,  were  negligent,  making  the  railroad 
liable  for  injuries  to  a  person  on  the  passway  struck  by  the 
truck  moved  by  a  passing  train.  Bager  v.  L.  dk  N.  B.  Co., 
139  Ky.  760,  127  S.  W.  155. 

TRUE. — ^An  affidavit  in  the  support  of  a  motion  for  a  con- 
tinuance on  the  ground  of  the  absence  of  a  material  witness, 
which  stated  that  affiant  would  prove  a  certain  fact  **  which 
is  true,"  but  did  not  state  that  affiant  believed  the  facts  to 
be  true  which  the  absent  witness  would  prove,  is  defective. 
Helfrich  8.  &  P.  MUl  Co.  v.  Everly,  32  S.  W.  750,  17  R.  795. 

TRUE  AND  COMPLETE.— The  certificate  of  the  clerk  to 
a  transcript  that  "the  foregoing  is  a  copy,  in  substance,  of 
the  record,'*  in  a  certain  case,  is  not  a  compliance  with  Sec. 
737,  Subsec.  12,  Civil  Code.    Brashears  v.  Holcomb,  43  S.  W. 

5,  19  R.  1286. 
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The  <?ertificate   of   circuit   clerk  to  transcript  filed  in  the 
Court   of   Appeals  on  appeal   that  **the  foregoing  is   a  true 
copy,  in  substance,  of  the  records  of  this  oflSce"  in  a  par-' 
ticular   action,    is   sufficient.    Braskears   v.    Fraeier,    102   Ky. 
237,  43  S.  W.  244,  19  R.  1265. 

The  certificate  of  the  clerk  that  the  transcript  '*  contains 
in  substance  the  complete  and  material  parts  of  the  proceed- 
ings" in  a  certain  case,  being  defective,  the  appeal  will  be 
dismissed.    Braskears  v.  Frazier,  43  S.  W.  244,  19  R.  1259. 

A  certificate  that  a  transcript  is  a  copy,  '*in  substance," 
of  the  record,  is  insuflScient.  Braskears  v.  Veniers,  43  S.  W. 
405,  19  R.  1285. 

A  certificate  to  a  transcript  that  **the  foregoing  is  a  true 
and  correct  copy  of  the  records  in  this  oflSce  had  from  pro- 
ceedings taken  in  the  action,"  naming  it,  is  a  compliance 
with  the  requirement  of  Sec.  737,  Subsec.  12,  Civil  Code. 
Cox  V.  Frazer,  52  S.  W.  796,  21  R.  579. 

Where  the  trial  judge  certifies  a  bill  of  exceptions  as  **a 
.rue  and  complete  bill  of  exceptions  herein,"  the  certificate 
is  conclusive  that  the  bill  contains  all  the  instructions  offered, 
given,  and  refused.     Duffy  v.  White,  16  R.  94. 

TRUE  BILL. — ^Whether  the  common  law  required  any  of 
the  grand  jurors  to  sign  the  indorsement,  '*a  true  bill,"  on 
an  indictment?  Quere.  Com.  v.  Ripperdon,  Idtt.  Sel.  Cas. 
195.  An  indictment  is  not  insufficient  because  the  word 
"foreman"  is  not  added  to  the  name  signed  to  the  indorse- 
ment of  a  '*true  bill,"  the  name  with  the  addition  being 
signed  at  the  foot  of  the  indictment  is  sufficient.  Com,  v. 
Walters,  6  Dana,  290.  The  signing  after  the  words  "a  true 
bill"  by  the  foreman  is  sufficient.  Overskiner  v.  Com.,  2  B. 
M.  344.     Crim.   Code,  Sec.   118. 

TRULY  ADMINISTER.— The  words,  ''well  and  truly  admin- 
ister according  to  law,"  create  no  liability  at  all  in  favor  of 
distributees.  Barbour  &  Ckaplin  v.  Robertson's  Heirs,  1 
Litt.  93. 

TRUNK. — ^In  a  personal  injury  action  under  a  general  allt?- 
gation  that  the  plaintiff  received  ''great  and  lasting  injuries 
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to  all  parts  of  plaintiff's  body,"  evidence  of  an  injury  to  his 
1^  or  ankle  may  be  introduced.  While  it  may  be  that  the 
trunk  of  a  man's  frame  is  the  main  part  of  his  body,  his 
head  and  limbs  are  also  parts  of  his  body  as  the  term  is 
generally  used.  Louisville  Ry.  Co.  v.  Veith,  157  Ky.  424, 
163  S.  W.  217. 

TRUNK  RAILWAY. — ^An  electric  railroad  company  author- 
ized to  perform  the  duties  of  a  carrier  of  freight  and  passen- 
gers between  two  cities  in  different  States  and  all  intermediate 
points  is  a  trunk  railway  within  Ky.  Constitution,  Sec.  164, 
declaring  that  no  city  shall  grant  any  franchise  to  street 
railways,  gas,  water,  or  certain  other  corporations,  except  to 
the  highest  and  best  bidder  therefor,  but  that  the  section  shall 
not  apply  to  a  trunk  railway.  Diebold  v.  Kij.  Traction  Co., 
117  Ky.  146,  77  S.  W.  674,  25  R.  1275,  63  L.  R.  A.  637. 

TRUST  FUND.— The  levying  and  collection  of  a  tax  by  a 
city  to  pay  its  bonds  does  not  make  the  taxes  a  trust  fund 
for  payment  of  the  bonds,  suit  on  which  is  barred  by  limi- 
tations. Wurth  V.  City  of  PaducaJi,  116  Ky.  403,  76  S.  W. 
143,  25  R.  586. 

The  capital  stock  of  a  bank  is  a  trust  fund  for  the  benefit 
and  protection  of  depositors  and  creditors  of  the  bank.  Cor- 
bin  Banking  Co.  v.  MiMiell,  141  Ky.  172,  132  S.  W.  426. 

TRUSTEE  IN  BANKRUPTCY.— A  trustee  in  bankruptcy 
is  defined  by  the  bankrupt  act  as  an  ofiBcer,  and  is  in  a 
certain  restricted  sense  an  officer  of  the  court,  but  he  is  not 
an  oflScer  of  the  court  in  any  such  sense  as  a  receiver.  He 
takes  the  legal  title  to  the  property  and  in  respect  to  suits 
stands  in  the  same  general  position  as  a  trustee  of  an  express 
trust  or  an.  executor.  Tiger  Shoe  Mfg.  Co/s  Trustee  v. 
Shanktin,  125  Ky.  719,  102  S.  W.  295. 

TRUSTEES  OF  SCHOOLS.— Sec.  4417,  Ky.  Stats.,  pro- 
viding that  the  county  superintendent  may,  for  certain  causes, 
remove  from  oflBce  ''any  trustee  or  teacher  of  any  school 
undler  "his  supervision,*'  does  not  apply  to  trustees  of  graded 
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school  districts,  the  whole  management  of  graded  school  dis- 
tricts being  left  with  their  trustees.  Matthews  v.  Rogers,  53 
S.  W.  413,  21  R.  905. 

TRUSTEE  OF  AN  EXPRESS  TRUST.— Under  Sec.  21, 
Civil  Code,  providing  that  the  trustee  of  an  express  trust 
may  sue  without  joining  with  him  the  person  for  whose 
b^efit  the  action  is  brought,  a  trust  company  holding  a 
mortgage  on  land  to  secure  bonds  sold  to  third  persons  may, 
on  default,  sue  to  foreclose.  Union  Trust  Co.  v.  Brashears, 
39  S.  W.  44,   19  R.  37. 

Under  Sec.  21  of  the  Civil  Code,  one  suing  as  trustee  is 
to  be  regarded  as  the  trustee  of  an  express  trust.  Sansom, 
Trustee,  v.  Ayer  it  Lord  Tie  Co.,  144  Ky.  555,  139  S.  W. 
778. 

A  master  with  whom  a  contract  of  insurance  is  made  for 
the  benefit  of  the  servant  is  a  trustee  of  an  express  trust; 
and  under  Sec.  21,  Civil  Code,  the  servant  need  not  be 
joined  with  him  in  an  action  on  the  contract.  .Fidelity  cfe 
Casualty  Co.  v.  BaUard  &  Ballard  Co.,  105  Ky.  253,  48  S. 
W.  1074,  20  R.  1169. 

TRUSTEES. — ^Directors  of  company  are  trustees,  and  funds 
in  their  hands  are  liable  for  the  debts  of  the  corporation, 
and  may  be  subjected  by  the  chancellor,  and  for  a  fraudu- 
lent misapplication  of  the  fund  they  are  personally  resp>on- 
sible,  or  the  fund  itself  may  be  pursued  in  the  hands  of 
one  not  an  innocent  purchaser.     Oratz  v.  Redd,  4  B.  M.  194. 

Where  an  agent  of  a  corporation  about  to  be  organized 
employed  an  architect,  the  latter,  when  the  scheme  fell 
through,  was  entitled  to  treat  J.  as  the  trustee  for  the  cor- 
poration.    Friedman  v.  Jamssen,  66  S.  W.  752,  23  R.  2151. 

Where  the  affairs  of  a  partnership  are  turned  over  to  (me 
of  the  firm  to  liquidate,  he  occupies  the  position  of  a  trustee 
and  is  under  a  duty  to  manage  and  control  the  business  and 
affairs  of  the  firm  in  a  prudent,  careful  and  businesslike  man- 
ner and  he  can  not,  for  his  own  advantage  or  benefit,  use  or 
manage  or  control  the  business  or  affairs  committed  to  his 
hands  as  liquidating  partner.    If  anything  is  lost  by  his  man- 
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agement  of  the  estate  in  a  prudent,  careful  way,  or  if  anything 
is  gained,  it  is  the  loss  or  gain  of  the  firm  and  not  his.  Brey- 
fogU  V.  Bowman,  157  Ky.  62,  162  S.  W.  787. 

''The  cases  go  the  length  of  maintaining  that,  where  the 
author  cf  the  gift  retains  the  legal  dominion  over  the  subject 
of  the  gift  in  himself,  but  fully  and  completely  declares  him- 
self to  be  trustee  of  the  property  for  the  purposes  indicated, 
there  he  will  be  treated  as  trustee,  and  the  object  of  his  bounty 
will  be  given  the  benefit  of  the  trust.  In  all  such  cases  the 
declaration  of  trust  is  considered  in  a  court  of  equity  as 
equivalent  to  an  actual  transfer  of  the  legal  interest  In  a 
court  of  law,  and  if  the  transaction  by  which  the  trust  is 
created  be  complete,  it  will  not  be  treated  as  invalid  for  want 
of  consideration.'*  Com.  v.  Louisville  Public  lAbrcMry,  151  Ky. 
420,  152  S.  W.  262. 

Where  the  will  directs  the  executor  after  collecting  the  estate 
to  manage  and  control  it  for  the  benefit  of  testator's  children, 
''with  full  power  to  act  and  do  for  them  as  he  would  by  his 
own  children,'*  the  duty  thus  devolved  on  him  is  that  of  trustee 
and  not  as  executor,  and  after  the  settlement  of  the  estate  and 
the  ascertainment  of  the  amount  to  be  held  for  the  benefit  of  the 
children  he  is  chargeable  with  interest  thereon,  although  the 
will  provided  he  should  act  as  executor  "without  interest  or 
being  required  to  give  security;"  that  provision  referred  only 
to  his  acts  as  executor.    Stamp  v.  Parrish,  15  R.  55. 

A  director  is  a  trustee  for  a  corporation,  and  it  being  his 
duty  to  act  in  good  faith  toward  his  beneficiary,  it  is  a  breach 
of  trust  to  create  any  relation  between  himself  and  the  trust 
property  whereby  it  would  become  his  interest  to  subserve,  his 
individual  interests  at  the  expense  of  or  to  the  injury  of  such 
beneficiary  or  to  the  trust  property.  C.  &  L.  R.  R,  v.  Bowler, 
9  Bush,  476. 

If  by  a  clear  and  explicit  declaration,  duly  executed  and 
intended  to  be  final  and  binding,  one  makes  himself  a  trustee, 
the  trust  will  te  enforced.  Tanner  v.  Skinner,  11  Bush,  120. 
See,  also.  Trusts. 

TRUSTING  AND  WHOLLY  CONFIDING.— See  Trusts,  on 
page  3470. 
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TRUSTS. — See,  also,  Precatory  Trusts;  BBsuLTma  Trusts. 

Generally.  A  right  of  property  held  by  one  person,  called 
the  trustee,  for  the  benefit  of  another,  called  the  beneficiary,  or 
cestui  que  trust.  Trusts  are  divided  into  active,  where  the  trus- 
tee has  some  duty  to  perform,  so  that  the  legal  estate  must 
remain  in  him  or  a  successor,  or  the  trust  be  defeated ;  passive, 
where  the  trustee  simply  holds  the  title  in  trust  for  the  cestui 
que  trust,  and  has  no  duties  to  perform;  express,  where  it  is 
created  by  express  terms  in  a  deed,  will,  or  other  instrument; 
implied,  including  precatory,  constructive,  and  resulting  truarts, 
where  a  court  of  equity  will  presume,  from  the  nature  of  the 
transaction,  the  relations  of  the  parties  and  the  requirements 
of  good  faith,  that  a  trust  was  intended,  though  no  express 
words  be  employed  to  create  it.    Cochran's  Law  Lexicon. 

To  create  a  trust  it  is  not  sufficient  that  the  words  of  the  tes- 
tator can  be  construed  as  mandatory,  and  that  the  person  in- 
tended to  be  the  beneficiary  is  certain,  but  the  subject  to  which 
the  obligation  relates  must  also  be  certain.  Webster  v.  Wathefty 
97  Ky.  318,  30  S.  W.  663,  17  R.  33. 

**No  particular  formality  is  required  for  the  creation  of  the 
trust.  Where  the  trust  is  required  to  be  in  writing,  it  is  suf- 
ficient if  it  set  out  the  terms  of  the  trust  with  sufficient  certainty 
to  render  it  enforceable.  It  is  not  always  necessary  that  the 
settlor  or  creator  of  the  trust  should  assign  the  instrument  cre- 
ating the  trust.  Thus,  in  England,  under  the  Statute  of  29 
Car.  II,  c.  3,  Sec.  7,  requiring  the  trust  to  be  manifested  in 
writing,  it  was  held  that  letters  from  the  trustee  disclosing  the 
trust  were  sufficient.  Forester  v.  Hale,  3  Ves.  Jr.,  696."  St, 
Catherine's  Cemetery  v.  Fidelity  Trust  Co.,  152  Ky.  797,  154 
S.  W.  29. 

"Where  a  testatrix,  after  devising  all  of  her  estate  to  one  of 
two  sisters,  directed  her  to  give  to  the  other  sister  **any  presents 
that  she  may  need  and  that  my  estate  can  afford,"  these  words 
were  too  uncertain  to  create  an  enforceable  trust.  Webster  v. 
Wathen,  97  Ky.  318,  30  S.  W.  663,  17  R.  33. 

To  create  an  enforceable  parol  voluntary  trust  it  is  not  neces- 
sary for  the  donor  to  declare  the  trust  in  express  terms,  it  being 
sufficient  to  employ  language  which  shows  clearly  an  intention 
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on  his  part  to  create  or  declare  a  trust  in  himself  for  the  donee. 
KrankeVs  Extx.  v.  Krankel,  104  Ky.  745,  47  S.  W.  1084,  20 
B.  901. 

At  the  common  law  a  use  or  trust  was  not  required  to  be 
declared  in  any  particular  way.    Smith  v.  Smith,  121  S.  W.  1002. 

**  There  is  no  certain  form  required  in  the  creation  of  a  trust. 
In  the  case  of  personal  property  or  choses  in  action,  trusts  may 
he  proved  by  parol.  If  the  declaration  be  in  writing,  it  is  not 
essential,  as  a  general  rule,  that  it  should  be  in  any  particular 
form.  It  may  be  couched  in  any  language  which  is  suflSciently 
expressive  of  the  intention  to  create  a  trust.  The  intention  must 
be  plainly  manifest,  and  not  derived  from  loose  and  equivocal 
expressions  of  parties,  made  at  different  times  and  upon  different 
occasions ;  but  any  words  which  indicate  with  sufBcient  certainty 
a  purpose  to  create  a  trust  will  be  effective  in  so  doing.  It  is 
not  necessary  that  the  terms  'trust'  and  'trustee'  should  be 
used.  The  donor  need  not  say  in  so  many  words,  *I  declare 
myself  a  trustee,'  but  he  must  do  something  which  is  equivalent 
to  it,  and  use  expressions  which  have  that  meaning;  for,  how- 
ever anxious  the  court  may  be  to  carry  out  a  man's  intention, 
it  is  not  at  liberty  to  construe  words  otherwise  than  according 
to  their  proper  meaning."  Cam,  v.  Louisville  Public  Librwry, 
151  Ky.  420,  152  S.  W.  262. 

The  intention  of  the  testator,  to  be  ascertained  from  the 
whole  context  of  the  will,  must  govern,  and  no  trust  will  be 
implied  when  no  such  intention  appears.  No  trust  is  implied 
when  the  words  simply  state  the  motives  leading  to  the  gift. 
The  testator  must  point  out  the  objects,  the  property,  and  the 
way  it  shall  go.    Knefler  v.  Shreve,  78  Ky.  297. 

Any  agreement  or  contract  in  writing,  made  by  a  person 
having  the  power  of  disposal  over  property,  whereby  such  per- 
son agrees  or  directs  that  a  particular  parcel  of  property,  or  a 
certain  fund  shall  be  held  or  dealt  with  in  a  particular  manner 
for  another,  raises  a  trust,  in  a  court  of  equity,  in  favor  of 
such  person  against  the  person  making  such  agreement.  Com. 
V.  Louisville  Public  Library,  151  Ky.  420,  152  S.  W.  262. 

''The  words  'desire,'  'will  and  desire,'  'request,'  'wish  and 
request,'  'entreat,*  'recommend,'  'hope,'   'in  the  fullest  confi- 
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dence/  'not  doubting/  'trusting  and  wholly  confiding/  have 
been  considered  su£9cient  to  raise  a  trust  where  the  subject  and 
object  of  the  trust  are  suflSciently  certain."  Major  v.  Hemdon^, 
78  Ky.  128. 

Where  a  trustee  empowered  to  name  his  successor  instituted 
an  action  for  the  purpose  of  resigning  his  trust  and  designated 
his  successor,  no  further  proof  of  his  acceptance  of  the  trust 
ought  to  be  required  after  a  great  lapse  of  time.  Barclay  v. 
Ooodloe,  83  Ey.  493,  5  B.  936. 

A  trustee  under  a  will,  having  once  accepted  the  trust,  is  not 
discharged  from  his  duties  by  the  mere  tender  of  his  resignaticm 
in  the  County  Court.    Tucker  v.  Orundy,  83  Ky.  540,  7  R.  567. 

Where  a  trust  is  created  for  a  special  purpose  it  ceases  with 
the  termination  of  the  cause  which  called  it  into  existence.  Weak- 
ley V.  Buckner,  91  Ky.  457,  13  R.  37. 

A  trust  created  from  necessity  or  for  a  special  purpose  will 
cease  with  the  necessity  which  gave  rise  to  it,  or  upon  the 
accomplishment  of  the  special  purpose.  Thomas  v.  Harkness, 
13  Bush,  23. 

A  devise  of  a  sum  to  trufitees  'Ho  be  devoted  by  them  to 
such  benevolent  objects  and  purposes  as  they  may  select,"  and 
in  making  distribution  **to  give  preference  to  charities  c<m- 
nected  with  or  under  the  control  of  the  Christian  brotherhood,'* 
is  sufSciently  certain  and  definite.    Givens  v.  Shotise,  5  R.  419. 

Where  a  party  by  a  written  instrument  transferred  and  de- 
livered to  a  trust  company  certain  securities  to  be  held  by  it, 
with  full  power  to  sell,  assign,  invest  and  reinvest,  with  the 
provision  that  the  donor  might  revoke  the  paper,  and  with  the 
further  provision  that  if  she  died  intestate,  the  estate  should 
pass  under  the  statute  of  descent  and  distribution  in  this  State, 
his  paper  created  a  trust  for  the  uses  and  benefits  therein  de- 
scribed, although  the  securities  did  not  contain  any  endorse- 
ment by  the  donor  evidencing  the  transfer.  Lee  v.  Belknap,  163 
Ky.  418,  173  S.  W.  1129. 

In  the  absence  of  a  contract  to  that  effect,  a  debtor  is  never 
a  trustee  for  his  creditor.  Brackets  Admr.  v.  Boreing's  Admr., 
131  Ky.  751,  110  S.  W.  276,  115  S.  W.  766,  33  R  292. 
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In  order  to  fasten  a  trust  by  mere  parol  declaration  the  sub- 
ject of  the  trust  as  well  as  the  cestui  que  trust  must  be  definitely 
ascertained.  Brovm  v.  Brown's  Admr,,  129  Ky.  138,  110  S.  W, 
83;L,  33  R.  601. 

Intention  to  Convey.  A  mere  intention  to  convey  property 
in  trust  is  not  suflBcient  to  create  a  trust,  if  the  proper  steps 
are  not  taken  for  the  purpose  of  making  a  valid  transfer  of  the 
legal  title  to  the  intended  trustee.  Reynolds  v.  Thompson,  161 
Ky.  772,  171  S.  W.  379. 

Where  the  owner  of  a  note  left  it  in  the  hands  of  his  agent, 
and  frequently  declared  his  intention  of  giving  the  note  to  a 
ward  of  the  agent,  but  never  carried  out  the  intention  by  en- 
dorsing or  delivering  the  note  so  as  to  pass  the  legal  title  to  the 
guardian,  there  was  no  valid  disposition  of  the  note  in  trust. 
Reynolds  v.  Thompson,  161  Ky.  772,  171  S.  W.  379. 

Trust  in  Personal  Property  May  be  Created  and  Proved 
by  Parol.  It  has  been  settled  by  nimierous  opinions  and  is 
a  general  rule  of  law,  that  a  trust  estate  in  personal  property 
may  be  created  by  parol  and  proved  by  parol  evidence.  Barkley 
V.  Lwne,  6  Bush,  587;  Roche  v.  Oeorge,  93  Ky.  609;  Brown  v. 
Brown,  129  Ky.  138;  Crews  v.  Crews,  113  Ky.  152;  Krankel  v. 
Krankel,  104  Ky.  745;  Williamson  v.  Yager,  91  Ky.  282;  Oror 
ham's  Admr.  v.  English,  160  Ky.  375,  169  S.  W.  836. 

A  trust  on  personal  property  may  be  created  by  parol  and 
proved  by  parol  evidence.  A  court  of  equity  may  enforce  a 
parol  trust,  change  the  trustee,  and  direct  the  funds  to  be  paid 
into  the  hands  of  a  receiver,  at  the  suit  of  the  cestui  que  trust. 
Holbrook  V.  Fyffe,  164  Ky.  435,  175  S.  W.  977. 

It  is  well  settled  in  this  State  that  trusts  can  be  created  in 
personal  property  by  parol  and  be  sustained  by  parol  evidence. 
Marshals  Admr.  v.  Marshall,  156  Ky.  20,  160  S.  W.  775. 

Use  of  Word  "Trustee"— Effect.  '*A  number  of  reputable 
authorities  take  the  position  that  the  words  'trusrtee,'  'agent,' 
'collector/  'guardian,'  etc.,  when  accompanying  the  signature  of 
a  party,  are  to  be  construed  as  mere  descriptio  personae  and  are 
insujBScient  to  give  notice  of  a  trust  relation.  .  .  .  Other  cases 
hold  that  such  words  alone  are  sufficient  to  give  notice  that  a 
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breach  of  trust  is  about  to  be  committed,  and  that  it  is  necessary 
for  the  purchaser  to  inquire  whether  the  circumstances  of  the 
case  constitute  reasonable  ground  to  conclude  that  a  fraud  is 
contemplated.  The  latter  view  has  been  adopted  by  this  court" 
Taylor  v.  Harris'  Admr.,  164  Ky.  654,  176  S.  W.  168. 

Note  payable  to  one  as  "trustee"  and  indorsed  in  blank  by 
him  as  "trustee,"  bore  upon  its  face  evidence  of  a  trust  suflS- 
cient  to  put  one  on  inquiry.    Prather  v.  Weissiger,  10  Bush,  128. 

"Where  the  petition  does  not  show  that  any  other  person  owns 
or  has  an  interest  in  the  lands  in  controversy,  the  word  "trustee" 
used  in  connection  with  his  name  as  plaintiff  should  be  treated 
as  merely  descriptive  of  the  person.  Sansom,  Trustee,  v.  Ayer 
iSk  Lord  Tie  Co,,  144  Ky.  555,  139  S.  W.  778. 

The  fact  that  an  order  of  the  County  Court  appointing  a  trus- 
tee for  a  fund  designated  him  as  a  trustee,  instead  of  as  "county 
treasurer,"  did  not  affect  the  liability  of  such  trustee's  surety. 
V.  S.  Fid.  <fc  Ouar.  Co.  v.  Com.,  104  S.  W.  1029,  31  R.  1179. 

"Where  the  purchaser  of  mortgage  bonds  payable  to  a  trust 
company  as  "trustee,"  or  bearer,  placed  them  in  the  hands  of 
the  trust  company  for  sale  or  exchange,  one  to  whom  the  trust 
company  pledged  the  bonds  for  its  own  debts  took  them  with 
constructive  notice  that  the  trust  company  was  not  the  beneficial 
holder  and  had  no  authority  to  pledge  the  bonds;  the  fact  that 
the  bonds  were  payable  to  the  trust  company  as  "trustee"  being 
sufiScient  to  put  the  pledgee  on  inquiry.  Louisville  Banking 
Co.  V.  Ogden,  61  S.  W.  289,  22  R.  1591. 

"Where  the  general  manager  of  a  foreign  corporation  pur- 
chased land  in  his  name  as  "trustee,"  as  he  was  accustomed  to 
do,  the  corporation  is  liable,  though  he  in  fact  acted  without 
authority  and  intended  to  hold  the  property  only  until  the 
formation  of  a  new  corporation  to  which  the  title  was  to  be 
transferred,  the  purchase  being  within  the  scope  of  his  duties. 
Hurst  V.  Americwn  Association,  Ltd.,  105  Ky.  793,  49  S.  "W.  800, 
20  R.  1624. 

Use  of  word  "trustee"  in  note  as  imparting  notice  of  right 
of  beneficiaries.  See  note  on  this  subject  in  1  L.  R.  A.  (N.S.) 
188. 
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The  word  ** committee''  in  a  will,  in  an  appointment  to  take 
charge  of  an  afflicted  legatee,  and  her  estate,  held  to  mean  ''tros- 
tee.''    Oudgell  v.  McClure,  3  Ky.  Opin.  518. 

A  trustee  who  receives  a  conveyance  of  real  estate  by  an 
ordinary  deed,  upon  trust  for  a  third  person,  does  not  vacate 
his  office  as  trustee  by  removing  from  the  State.  King  v.  Welch's 
Admr.,  9  Ky.  Opin.  482. 

An  amendment  to  the  charter  of  towns  of  the  sixth  class,  pro- 
viding how  the  vacancy  in  the  ''entire  board"  of  trustees  shall 
be  filled,  is  not  inconsistent  with  a  subsequent  amendment  pro- 
viding merely  for  the  filling  of  '*a  vacancy,"  and  the  former 
is  not  repealed  by  the  latter.  Lewis  v.  Toum  of  Brandenburg, 
105  Ky.  14,  47  S.  W.  862,  48  S.  W.  978,  20  R.  1011. 

A  company  organized  for  the  purpose  of  building  a  house 
for  and  maintaining  a  school  was  not  a  corporation  but  a  part- 
nership, and  subject  to  the  rules  governing  commercial  partner- 
ships, though  the  stock  was  divided  into  shares  and  each  mem- 
ber was  to  have  one  vote  for  each  share  he  owned,  it  being 
provided  that  the  officers  of  the  company  shall  be  **the  trustees 
of  said  institution."  Sebastian  v.  BoonevUle  Academj/  Co.,  56 
S.  W.  810,  22  R.  186. 

The  trustees  of  a  public  school  are  not  personally  liable  upon 
a  contract  made  by  them  with  a  teacher,  wherein  they  designate 
themselves  as  ''trustees"  and  expressly  provide  that  they  are 
not  to  be  responsible  in  any  way  for  the  amount  agreed  upon 
as  the  salary  of  the  teacher  "farther  than  the  payment  of  the 
tax  and  public  money."    Johnson  v.  Fox,  15  R.  447. 

Under  the  charter  of  cities  of  the  fifth  class,  which  became 
operative  July  3,  1893,  the  "trustees"  of  a  town  assigned  to 
that  class  held  over,  and  became  the  "city  council"  until  No- 
vember, 1893,  and  therefore  had  authority  prior  to  that  time 
to  pass  an  ordinance  for  the  annexation  of  territory  to  the  city. 
Bybee  v.  Smith,  57  S.  W.  789,  22  R.  467. 

Where  the  names  of  the  trustees  of  a  school  district  appear 
as  plaintiflEs  in  the  caption  of  a  petition,  followed  by  words 
describing  them  as  such  trustees,  and  it  is  alleged  in  the  peti- 
tion that  plaintiffs  are  the  trustees  of  the  district  and  as  such 
constitute  a  body  politic  and  corporate,  it  sufficiently  appears 
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that  they  sue  in  their  corporate  capacity  as  trustees.    Anderson 
V.  Oreen,  55  S.  W.  420,  21  R.  1439. 

Trust  Not  Defeated  for  Want  of  Trustee.  Ey.  Stats., 
Sec.  318,  providing  that  no  trust  shall  be  defeated  for  want 
of  a  trustee,  but  equity  may  uphold  the  same  by  appointing 
trustees,  etc.,  is  but  declaratory  of  the  rule  of  equity  on  the 
subject,  and  where  a  trust  is  once  properly  created,  the  incom- 
petency, disability,  or  non-appointment  of  a  trustee  will  not 
defeat  it,  but  equity  will  administer  and  enforce  the  trust,  and 
if  necessary  appoint  trustees.  Green's  Admrs.  v.  Fidelity  Trust 
Co.,  134  Ky.  311,  120  S.  W.  283. 

The  chancellor  will  not  permit  a  trust  to  fail  by  reason  of  the 
refusal  of  the  trustee  to  act  Roche  v.  Oeorge,  93  Ky.  609,  14 
B.  584,  13  ;B.  493. 

Continuing  Trusts.  Express  continuing  trusts  whieh  are  of 
a  purely  equitable  character  are  not  affected  by  the  statute  of 
limitations.  Railroad  Co,  v.  Bridges,  7  B.  M.  559 ;  L.  L.  P.  dk 
M.  Ins,  Co.  V.  Page,  17  B.  M.  451;  Mawum.  v.  Titsux>rih,  18  B. 
M.  601. 

"Where  trustees  appointed  by  an  executor,  pursuant  to  a  will 
giving  them  authority  when  appointed  to  prevent  the  disposition 
of  a  legacy  by  the  legatee  before  he  became  thirty  years  old, 
did  not  exercise  such  power  after  the  payment  of  the  legacy, 
no  continuing  express  trust  existed  which  would  prevent  the 
running  of  the  statute  of  limitations  against  a  claim  by  the 
legatee  for  deficiency  in  such  payment.  McChord  v.  Caldwell, 
96  Ky.  617,  16  R.  733. 

The  obligor,  by  executing  a  note  payable  to  the  sureties  in 
a  guardian's  bond  for  the  use  of  the  ward,  did  not  thereby  create 
such  a  '^ continuing  or  subsisting  trust"  as  prevented  the  statute 
from  running  in  his  favor.    Campbell  v.  Colvin,  4  R.  365. 

Constructive  Trusts.  Where  one  procures  a  testator  to 
devise  lands  to  him,  upon  his  promise  to  hold  it  for  the  benefit 
of  another,  it  creates  a  parol  constructive  trust,  and  may  be 
enforced  in  equity  upon  parol  testimony.  Taylor  v.  Pox's  Exrs., 
162  Ky.  804,  173  S.  W.  154. 

Where  one  who  managed  the  business  affairs  of  his  wife  and 
her  mother,  loaned  money  belonging  to  them  and  took  therefor 
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notes  made  payable  to  himself,  which  fact  was  discovered  after 
his  death,  equity  will  raise  a  constructive  trust  and  restore  the 
notes  to  those  to  whom  they  rightfully  belong.  Olass  v.  Brad- 
ford, 159  Ky.  660,  167  S.  W.  926. 

Constructive  trusts  include  those  raised  by  the  doctrines  of 
equity  for  the  purpose  of  working  out  justice  in  the  most  efB- 
cient  manner  where  there  is  no  intention  of  the  parties  to 
create  such  a  relation,  and  in  most  cases  contrary  to  the  inten^ 
tion  of  the  one  holding  the  legal  title.  They  arise  when  the 
legal  title  to  property  is  obtained  by  a  person  in  violation, 
express  or  implied,  of  some  duty  owed  to  the  one  who  is  equitably 
entitled,  and  when  the  property  thus  obtained  is  held  in  hoa- 
tility  to  his  beneficial  rights  of  ownership.  Oraham  v.  King,  96 
Ky.  339,  16  R.  440. 

Where  a  trustee  or  other  person  in  a  fiduciary  capacity,  acting 
apparently  within  the  scope  of  his  powers,  purchases  property 
with  trust  funds  and  takes  the  title  in  his  own  name  without 
any  declaration  of  trust,  a  trust  arises  in  favor  of  the  bene- 
ficiary which  belongs  to  that  class  of  trusts  known  as  construc- 
tive trusts,  and  as  to  such  trusts  limitation  applies.  Rogers  v. 
Reid,  14  R.  &11. 

Trust  Follows  Trust  Fund.  If  a  trust  fund  can  be  dis- 
tinctly traced,  the  chancellor  will  apply  it  as  it  should  have 
been  applied  unless  the  rights  of  innocent  third  parties  inter- 
vene.   Allen  V.  Russell,  78  Ky.  105. 

TUBES. — ^Plaintiffs  sued  to  recover  on  a  policy  of  boiler 
insurance,  alleging  that  the  steam  pressure  in  the  ''flues"  caused 
the  damage.  Defendant  answered  calling  them  ''tubes"  and 
alleging  that  they  were  burned  by  lack  of  water  in  the  boiler. 
The  words  "tubes,"  "flues,"  and  "pipes"  were  used  inter- 
changeably by  the  witnesses,  parties,  and  counsel.  Held,  that 
it  was  not  error  to  refer  to  them  as  "tubes."  Hartford  Steam 
BoOer  I.  &  I.  Co.  v.  Ashlwnd  Steel  PUmt,  74  S.  W.  730,  25  R.  97. 

TUITION. — Question  whether  the  word  "maintenance"  in 
a  contract  meant  tuition.  The  court  held  the  contract  to  be 
too  indefinite  to  show  this,  but  as  the  word  was  used  by  law- 
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writers  to  include  food,  clothing,  shelter,  or  tuition — clothing, 
foody  and  shelter,  according  to  the  circumstances,  the  condition 
and  surroundings  of  the  parties — submitted  the  question  to  a 
jury.    Park  v.  Anderson,  2  R.  228. 

TUMULTUOUS  ASSEMBLAGE.— When  city  liable  for  dam- 
age  done  by  riot,  mob  or  tumultuous  assemblage.  Ey.  Stats., 
Sec.  8.    See  Mob. 

TURN  A  DEAF  EAR.— Equity  will  turn  a  deaf  ear  to  one 
whose  prayer  is  unconscientious.  Shortridge  v.  Barilett,  14  B. 
M.  251. 

TURNPIKE  ROAD.— The  'words  ''turnpike  road"  held  to 
mean  a  maoadam  pavement.  City  of  Louisville  v.  Tyler,  111 
Ky.  596. 

TURNTABLE.— Plaintiff  after  alighting  from  a  train  at  a 
station,  started  home  on  the  right  of  way  of  the  company  over 
a  path  that  had  been  used  by  the  general  public  for  many  years. 
This  path  was  between  the  railroad  track  and  an  excavation  that 
had  been  made  for  a  turntable.  In  the  darkness  of  the  night 
she  lost  her  way  and  fell  into  the  excavation,  which  was  345 
feet  from  the  depot.  Held,  that  she  was  not  a  passenger  and 
the  company  did  not  owe  her  the  duty  of  keeping  the  way 
lighted  or  of  protecting  the  excavation  by  lights  or  barriers. 
L.  it  N.  B.  Co,  V.  Hobbs,  155  Ky.  130,  159  S.  W.  682. 

A  railroad  company  was  held  not  negligent  in  locating  its 
turntable  on  its  property  away  from  the  traveled  passway,  nor 
in  failing  to  enclose  or  lock  it.  Louisville,  C.  <fc  L.  R.  Co.  v. 
8toUe,  7  Ky.  Opin.  70. 

TURNTABLE  DOCTRINE.— See,  also.  Sand  Pile. 

**The  'Turntable  Doctrine*  was  established  upon  the  idea 
that  something  dangerous  to  children  had  been  constructed  at 
a  place  where  children  were  in  the  habit  of  passing  or  congre- 
gating or  at  a  place  easy  of  access  and  inviting  to  children, 
and  that  these  facts  were  known  to  the  owner  of  the  dangerous 
structure.  In  the  case  of  Branson's  Admr,  v.  Labrot,  81  Ky. 
638,  the  administrator  was  allowed  to  recover  for  the  death  of 
a  child  which  was  caused  by  the  overturning  of  a  lumber  pile^ 
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and  the  <;ourt  quoted  with  approval,  in  that  case,  from  Hargrtwe 
V.  Deacon,  25  Mich.  1,  the  following:  *The  owner  of  private 
grounds  is  under  no  obligation  to  keep  them  in  a  safe  condition 
for  the  "benefit  of  trespassers,  idlers,  bare  licensees,  or  others 
who  may  come  upon  them,  not  by  invitation,  express  or  implied, 
but  for  pleasure  or  to  gratify  their  curiosity,  however  innocent 
or  laudable  their  purpose  may  be'."  Myer  v.  Union  Light,  Heat 
d  P(nver  Co.,  151  Ky.  332,  151  S.  W.  941. 

''If  a  man  has  on  his  premises  something  that  can  be  operated 
by  a  child  of  tender  years,  and  made  dangerous  by  him,  and 
which  is  alluring  to  him,  attractive  to  him,  and  calculated  to 
induce  him  to  use  it,  that  man  who  has  that  thing  on  his 
premises  owes  it  to  the  child,  as  a  matter  of  common  humanity, 
to  protect  that  thing  so  that  a  child  of  tender  age  can  not  be 
hurt  by  it.  That  is  called  the  'Turntable  Doctrine.'  "  Banv- 
hiU's  Admr.  v.  Mt.  Morgan  Coal  Co,,  215  Fed.  610. 

A  child  of  tender  age  must  be  less  than  fourteen  years  old.  Id. 

The  "Turntable  Doctrine,*'  by  which  railroad  companies  are 
held  liable  for  injuries  to  children  playing  about  turntables  left 
unguarded  or  not  securely  fastened,  will  not  be  departed  from 
by  the  Court  of  Appeals  as  unsound,  though  the  courts  of  several 
States  have  seemingly  repudiated  it.  Brown  v.  C.  dk  0.  By.  Co., 
135  Ky.  798,  123  S.  W.  298,  25  L.  R.  A.  (N.S.)  717. 

If  a  railroad  company  can  with  slight  expense  and  little 
inconvenience  keep  its  turntables  guarded  or  locked  so  as  to 
prevent  trespassing  children  from  using  them  they  should  be 
compelled  to  do  so,  and  if  they  fail  to  perform  this  duty  they 
should  be  made  liable  in  damages  for  any  injury  occasioned  to 
children  of  tender  years  in  playing  with  them.    Id. 

The  acts  of  third  persons  in  putting  in  motion  an  unlocked 
turntable,  whereby  a  child  was  injured,  is  not  the  proximate 
cause  of  the  injury,  and  does  not  relieve  the  railroad  from  lia- 
bility for  its  negligence  in  failing  to  make  it  secure.    Id. 

See  the  opinion  in  Brovm  v.  C.  <&  0.  By.  Co.,  135  Ky.  807, 
123  S.  W.  298,  25  L.  R.  A.  (N.S.)  717,  for  list  of  cases  in  which 
the  "Turntable  Doctrine"  has  been  considered  and  approved 
by  the  Court  of  Appeals. 

The  "Turntable  Doctrine"  held  not  to  authorize  recovery  by 
a  fourteen-year-old  boy  for  injuries  received  in  falling  from  a 
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concrete  retaining  wall  of  a  railroad  viaduct.  Cocw  v.  KeniwJcy 
&  Indiana  Bridge  Co.,  163  Ky.  223,  173  S.  W.  325. 

**In  the  famous  Turntable  Case  (Railroad  Co.  v.  Sioui,  17 
Wall.  [U.  S.]  657,  21  L.  Ei  745)  the  child  injured  or  killed 
was  sitting  upon  the  table  when  it  was  put  in  motion  by  another 
child.  The  court  in  that  case  determined  that  the  child  was 
entitled  to  recover,  notwithstanding  the  intervening  act  of  the 
third  peraon.''  Z7.  8.  Nat.  Oas  Co.  v.  Hicks,  134  Ky.  17,  119 
S.  W.  166,  23  L.  R.  A.  (N.S.)  249,  135  Am.  St.  Rep.  407. 

The  owner  of  a  dangerous  instrument  is  not  liable  for  an 
injury  occasioned  thereby,  if  it  is  located  in  a  place  that  is  not 
attractive  and  inviting  to  children  and  other  persons  and  where 
they  do  not  pass  or  congregate  with  the  knowledge  of  the  owner, 
or  where  it  can  not  be  reasonably  anticipated  that  they  will  pass 
or  congregate.  Myer,  Jr.,  v.  Union  Light,  Heat  d:  Power  Co., 
151  Ky.  332,  151  S.  W.  941. 

Child  climbing  ladder  and  falling  from  coal  chute — defendant 
held  not  liable.  Hermes'  Admr.  v.  Hatfield  Coal  Co.,  134  Ky. 
300,  120  S.  W.  351,  23  L.  R.  A.  (N.S.)  724. 

Where  children  trespass  on  the  property  of  another  they  take 
the  risk,  unless  the  circumstances  in  the  case  are  within  the 
principle  applicable  to  cases  where  dangerous  instrumentalities 
are  maintained  alluring  to  children.  May  field  Water  &  Light 
Co.  V.  WeU's  Admr.,  129  Ky.  395,  111  S.  W.  712,  33  R.  909, 
18  L.  R.  A.  (N.S.)  179,  130  Am.  St.  Rep.  469. 

An  electric  wire  eighteen  feet  above  the  ground,  which  could 
only  be  reached  by  climbing  a  pole  or  guy-wires  stretched  from 
a  pole  to  the  ground  at  an  angle  of  forty-five  degrees,  was  not  a 
dangerous  instrumentality  attractive  or  alluring  to  children.    Id. 

One  maintaining  an  instrumentality  alluring  to  children  tres- 
passing on  his  premises  is  not  liable  for  injuries  to  the  children 
unless  he  knows,  or  in  the  exercise  of  reasonable  care  ought  to 
know,  that  his  structure  is  attractive  to  children  and  endangers 
them.  Thompson  v.  Cumberlamd  Tel.  &  Tel.  Co.,  138  Ky.  109, 
127  S.  W.  531. 

A  telegraph  company,  maintaining  a  pole  with  a  guy-wire 
attached  and  prongs  exposed,  does  not  maintain  an  instru- 
mentality attractive  or  dangerous  to  children  so  as  to  render  it 
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liable  for  injuries  to  a  child  attempting  to  climb  the  pole  and 
slipping  and  catching  his  finger  in  the  angle  between  the  pro- 
jecting prong  and  the  rest  of  the  wire,  whereby  it  was  torn 
off.    Id. 

Defendants  maintained  a  cistern  on  their  premises  in  connec- 
tion with  their  distillery,  nearly  100  feet  from  a  turnpike.  When 
plaintiff's  horse,  which  had  strayed  from  the  turnpike,  and  had 
been  drowned  in  the  cistern,  was  found,  the  covering  of  the 
cistern  had  been  displaced,  and  some  of  the  pieces  had  fallen 
into  it.  Grain  was  sometimes  spilled  on  the  ground  near  the 
distillery.  One  witness,  who  was  uncontradicted,  testified  that 
he  had  never  seen  stock  eat  the  malt  that  was  thrown  on  the 
ground,  but  at  the  time  the  horse  was  drowned  the  distillery 
had  not  been  operated  for  several  days.  Held,  that  such  evi- 
dence was  insufScient  to  establish  that  defendants  maintained 
an  ''attractive  nuisance'*  on  the  premises,  by  which  the  horse 
was  invited  thereon,  and  that  defendants  were  therefore  not 
liable  for  his  death.  Uuir  v.  Thixtan,  119  Ky.  753,  78  S.  W. 
466,  25  R.  1688. 

An  electric  light  company  has  been  held  not  liable  for  injuries 
to  a  boy  who  climbed  over  upon  a  rock  pile  and  thence  over  a 
wall  into  a  churchyard  where  he  was  injured  by  electrical  appa- 
ratus, where  the  company  did  not  know  of  the  rock  pile,  or  that 
boys  were  in  the  habit  of  entering  the  churchyard.  Meyer  v. 
U.  L.  H.  it  P.  Co.,  151  Ky.  332,  151  S.  W.  941. 

For  other  cases  discussing  the  ''Turntable  Doctrine,"  dan- 
gerous places  attractive  to  children,  see  Brcmsom's  Admr.  v. 
Labrot,  81  Ky.  638,  5  R.  827,  50  Am.  Rep.  193;  U.  8.  Nat.  Q<m 
Co.  V.  Hicks,  134  Ky.  16;  Indim  Refining  Co.  v.  Mobley,  134 
Ky.  836;  Suwiriwood's  Odn.  v.  L.  &  N.  R.  Co.,  129  Ky.  253; 
sand  pile  in  street;  child  injured  by  slacking  lime.  On€m  v. 
Ackerman,  166  Ky.  258. 

The  Court  of  Appeals  has  approved  the  following  instruc- 
tion: "The  court  instructs  the  jury  that  the  defendant  had  the 
right  to  stack  the  iron  building  material  where  it  was  at  the 
time  plaintiff  was  injured,  using  ordinary  care  in  so  doing,  but 
if  it  was  so  stacked  as  to  be  attractive  or  inviting  to  children 
to  go  upon  it,  and  they  did  go  upon  it,  to  play,  and  the  defend- 
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ant,  or  its  agents  or  employes  knew  that  fact,  it  was  the  duty 
of  the  defendant  to  exercise  ordinary  care  to  prevent  the  said 
stack  of  material  from  being  dangerous  to  children  so  using  it, 
and  if  the  jury  shall  believe  from  the  evidence  that  the  defend- 
ant, or  its  agents  or  employes,  did  not  exercise  that  degree  of 
care  for  the  protection  from  injury  of  the  children  who  so  used 
the  said  stack,  and  that  by  reason  of  that  failure  the  plaintiff 
received  the  injury  of  which  he  complains,  then  the  law  is  for 
the  plaintiff  and  they  should  so  find,  unless  they  shall  further 
believe  from  the  evidence  that  the  plaintiff  was  negligent  and 
thereby  helped  to  cause  or  bring  about  his  injuries,  and  but 
for  which  he  would  not  have  been  injured,  as  defined  in  instruc- 
tion (6)." 

LouisviUe  By.  Co.  v.  Essdman,  93  S.  W.  50,  29  R.  333, 
the  court  holding  that  ''the  instructions  with  commendable 
clearness  presented  the  law  of  the  cause."  The  court  also  held 
that  one  who  is  permitted  under  a  city  ordinance  to  use  not 
more  than  one-third  of  a  street  adjoining  his  lot  for  stacking 
building  material  while  erecting  a  building,  should  so  stack  up 
his  building  material  in  the  street  as  to  have  a  due  regard 
for  the  safety  of  all  persons,  including  children  playing  there- 
about, as  to  provide  against  accident  to  them  as  far  as  may 
reasonably  be  within  his  power  to  do  so. 

In  an  action  for  injuries  to  a  child  six  years  of  age  by  falling 
from  a  pile  of  lumber  unlawfully  placed  in  a  street  and  left 
unguarded,  where  young  children  were  in  the  habit  of  playing, 
the  defendant  is  liable,  though  he  may  not  have  stacked  the 
lumber  negligently.    Harper  v.  Kopp,  73  S.  W.  1127,  24  R.  2342. 

For  note  on  doctrine  of  attractive  nuisance  as  applied  to  road 
vehicles,  see  50  L.  R.  A.  (N.S.)  1147. 

Application  of  ** Turntable  Doctrine.''  See  note  on  this  sub- 
ject in  39  L.  R.  A.  (N.S.)  1059. 

See  note  on  subject  of  ** attractive  nuisance''  in  19  L.  R.  A. 
(N.S.)  1094. 

Doctrine  of  ** attractive  nuisance"  as  implied  to  injury  from 
building  material.  See  note  on  this  subject  in  19  L.  R.  A.  (N.S.) 
1129. 

TWELVE  O'CLOCK.— See  Noon. 
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TWENTY-FOUR  MONTHS.— ''Twenty-four  months/'  in 
the  time  of  the  payment  of  a  replevin  bond,  is  equivalent  to  the 
two  years  directed  by  the  statute.  Hopkins  v.  Chambers,  7  Mon. 
262. 

TWENTY-ONE  YEARS  OLD.— A  person  is  twenty-one 
years  old  on  the  day  preceding  the  twenty-first  anniversary  of 
his  birth,  and  may  on  that  day  vote  at  a  local  option  election. 
Envin  v.  Bentcm,  120  Ky.  536,  87  S.  W.  291,  27  R.  909. 

TWO-THIRDS  MAJORITY.— Two-thirds  majority  of  those 
voting  at  a  city  election  to  incur  an  indebtedness  beyond  the 
income  for  that  year  is  a  sufficient  compliance  with  Ky.  Consti- 
tution, Sec.  157.  Kentucky  Light  <fc  Power  Co,  v.  James  H, 
WiUiams  <fe  Co.,  124  S.  W.  840. 

TWO-THIRDS  OF  THE  ELECTORS.— Belknap  v.  Ciiy  of 
Louisville,  99  Ky.  974,  36  S.  W.  1118,  18  R.  313,  holding  that 
under  Sec.  157,  Ky.  Constitution,  providing  that  no  **  county, 
city,  town,  taxing  district,  or  other  municipality  shall  be  author- 
ized or  permitted  to  become  indebted  in  any  manner  or  form 
for  any  purpose  to  an  amount  exceeding  in  any  year  the  income 
and  revenue  provided  for  said  year  withbut  the  assent  of  two- 
thirds  of  the  voters  thereof  voting  at  an  election  held  for  that 
purpose,"  a  proposition  to  create  such  an  indebtedness  must 
receive  the  assent  of  two-thirds  of  the  whole  number  of  electors 
voting  at  that  election,  that  is,  the  ** general  election,"  and  not 
merely  two-thirds  of  the  votes  cast  on  that  particular  proposi- 
tion, is  overruled  by  Montgomery  County  Fiscal  Court  v.  Trinv- 
lie,  104  Ky.  629,  47  S.  W.  773,  20  R.  827,  42  L.  R.  A.  738,  hold- 
ing that  it  is  sufficient  that  such  a  proposition  receive  the  assent 
of  two-thirds  of  the  electors  voting  on  that  subject.  Also  over- 
ruled by  Board  of  Education  of  Winchester  v.  City  of  Winches- 
ter, 120  Ky.  593,  87  S.  W.  768,  27  R.  994. 

The  meaning  of  Sec.  157  of  the  Constitution  is  that  the  assent 
of  tWo-thirds  of  the  electors  whose  votes  are  cast  on  the  question 
of  incurring  an  indebtedness  is  all  that  is  necessary.  Iglehart 
V.  City  of  Dawson  Sprvngs,  143  Ky.  140,  136  S.  W.  210. 

The  meaning  of  Sec.  157  of  the  Constitution  is  that  the  assont 
of  two- thirds  of  the  electors  whose  votes  are  cast  on  the  question 
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of  incoiring  the  indebtedness  is  all  that  is  necessary;  othan^eise 
the  Constitution  would  have  required  the  Legislature  to  indicate 
by  statutory  enactment  some  means  of  ascertaining  the  entire 
number  of  legal  voters  in  the  municipality.  Render  v.  City  of 
LouisvUle,  142  Ky.  409,  134  S.  W.  458. 

Under  Sec.  157,  Ky.  Constitution,  providing  that  no  county 
shall  be  permitted  to  become  indebted  to  an  amount  exceeding, 
in  any  year,  the  income  and  revenue  provided  for  such  year, 
"without  the  assent  of  two-thirds  of  the  voters  thereof,  voting 
at  an  election  to  be  held  for  that  purpose,"  to  authorize  an 
indebtedness  in  excess  of  the  limit  prescribed  the  assent  of  two- 
thirds  of  the  voters  voting  on  that  question  is  8u£Scient,  it  not 
being  necessary  to  have  the  assent  of  two-thirds  of  the  voters 
voting  at  the  same  time  for  public  offices.  (Overruling  McOood- 
win  V.  City  of  Franklin,  38  S.  W.  481, 18  R.  752;  City  of  Owew- 
bora  V.  Bak^r,  37  S.  W.  1129,  18  R.  324;  Belknap  v.  City  of 
Louisville,  99  Ky.  474,  36  S.  W.  1118,  18  R.  313.)  Montgomery 
County  Fiscal  Count  v.  Trimble,  104  Ky.  629,  47  S.  W.  773,  20 
R.  827,  42  L.  R.  A.  738. 

TWO-HORSE  VEHICLE.— A  ''two-horse  vehicle"  does  not 
include  a  street  car  drawn  by  two  horses.  Coafinffton,  etcx,  Bridge 
Co.  V.  St.  By.  Co.,  93  Ky.  136. 

TYPOGRAPHICAL  ERROR.— In  an  action  for  coal  shipped, 
the  petition  described  the  numbers  of  the  cars  in  which  it  was 
shipped  €knd  the  name  and  residence  of  the  consignee.  In  the 
answer  it  was  denied  that  the  coal  mentioned  in  the  petition 
was  shipped  in  the  cars  numbered  as  given  in  the  petition,  or 
to  the  consignee  or  places  therein  named.  A  material  issue  was 
formed  by  these  pleadings  in  respect  to  the  numbers  of  the 
cars  in  which  the  coal  was  shipped,  as  well  as  the  name  of  the 
consignee  and  the  destination.  The  amended  petition,  filed  over 
the  objection  of  defendants,  corrected  a  number  of  what  were 
called  in  the  amended  petition  ''typographical  errors,**  by 
stating  as  an  illustration  that  **I.  C.  car  No.  86,593,  which 
the  petition  stated  was  shipped  to  Canton,  Miss.,  should  be 
to  Fulton  Ice  Co.,  and  that  I.  C.  car  No.  88,423  should  be 
88,422."     The  diflference  in  the  numbers  of  the  cars,  as  well 
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as  the  places  of  destination,  were  important  features  in  the 
case.  Held,  that  the  amendment  stated  new  issues.  Theodore 
B.  Troendle  Coal  Co.  v.  B.  Morgan  Coal,  Coke  <&  Mining  Co., 
114  S.  W.  312. 

u 

UBERRIMA  FIDES.— (Utmost  good  faith.)  Contracts  made 
between  persons  in  a  particular  relationship  of  confidence,  as 
guardian  and  ward,  or  attorney  and  client,  require  the  fullest 
information  to  be  given  beforehand  by  the  person  in  whom  the 
confidence  is  reposed  to  the  person  confiding,  and  perfect  fair- 
ness in  dealing,  or  the  court  will  refuse  to  enforce  the  contract 
on  behalf  of  the  former.     Cochran's  Law  lexicon. 

^^Suppressio  veri  is  tantamount  to  suggestio  falsi,  and  in  all 
such  relations  of  trust  and  confidence,  principle,  policy,  and 
law  require,  and  one  at  least  of  the  parties  expect,  uberrima 
fides."    Burkes  v.  Wanterline,  6  Bush,  23. 

This  phrase  is  used  in  Pilant  v.  Davis,  2  Ky.  Opin.  44. 

UBI  NULLA  EST. — Ubi  nulla  est  amhigmtas  ibi  nulla  exposito 
contra  verba  fienda  est,  is  a  maxim  of  sound  sense  as  well  as  of 
law,  and  applies  with  equal  force  and  propriety  to  statutes, 
and  to  every  other  written  instrument.  Connelly  v.  Magowan  di 
Stockton,  3  T.  B.  Monroe,  153.  See,  also,  Hopkins  v.  Clay, 
3  A.  K.  Mar.  489. 

UBI  EADEM  RATIO,  IBI  EADEM  LEX.— Where  the  same 
reason  exists,  there  the  same  law  prevails.  Cochran's  Law 
Lexicon. 

This  maxim  is  applied  in  Whitledge  v.  Kenwy,  Hughes,  225. 

UBI  JUS,  IBI  REMEDIUM.— Where  there  is  a  right,  there  is 
a  remedy.    Cochran's  Law  Lexicon. 

ULTRA  VIRES.— (Beyond*  their  powers.)  A  company,  or 
corporation,  is  said  to  act  ultra  vires,  when  it  exceeds  the  au- 
thority imparted  to  it  by  its  charter,  articles  of  association,  etc. 
Cochran's  Law  Lexicon. 

A  contract  of  a  corporation,  which  is  uUra  vires,  in  the 
proper  sense,  that  is  to  say,  outside  the  object  of  its  creation 
as  defined  in  the  law  of  its  organization,  and,  therefore,  beyond 
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the  powers  conferred  upon  it  by  the  Legislature,  is  not  voidable 
only,  but  wholly  void,  and  of  no  legal  effect.  Louisville  Prop- 
erty Co,  V.  Com.,  146  Ky.  827,  143  S.  W.  386. 

"Lord  Chancellor  Selbome  in  Attorney  General  v.  Cfreat 
Eastern  R.  Co,  (L.  R.),  5  App.  Cas.  478,  while  declaring  his 
fiense  of  the  importance  of  the  doctrine  of  ultra  vires,  he  said: 
'This  doctrine  ought  to  be  reasonably,  and  not  unreasonably, 
understood  and  applied,  and  that  whatever  may  be  fairly  re- 
garded as  incidental  to,  or  consequential  upon,  those  things 
which  the  Legislature  has  authorized,  ought  not,  unless  expressly 
prohibited,  to  be  held,  by  judicial  construction,  to  be  ultra  vires,* 
In  the  application  of  the  doctrine  the  court  must  be  influenced 
somewhat  by  the  special  circumstances  of  the  case."  Louisville 
Property  Co,  v.  Com,,  146  Ky.  827,  143  S.  W.  412. 

There  is  no  presumption  that  a  corporation  has  exceeded  its 
powers.  On  the  contrary,  the  defense  of  ultra  vires  must  be 
pleaded  {Louisville  Tobacco  Warehouse  Company  v.  Stewart, 
24  R.  935).  Martin  v.  Ky.  Lands  Investment  Co.,  146  Ky.  525, 
142  S.  W.  1038. 

A  corporation,  in  dealing  with  an  ordinary  creditor,  can. 
not  retain  the  benefit  of  an  ultra  vires  contract  and  refuse  to 
perform  the  obligations  imposed  upon  it  by  the  contract, 
but  this  rule  does  not  apply  to  a  contract  between  the  cor- 
poration and  a  director  where  the  claim  of  the  latter,  for 
which  it  is  sought  to  hold  the  corporation  liable,  is  one 
which  the  corporation  was  without  power  to  make.  Croninger 
V.  Bethel  Grove  Camp  Ground  Association,  156  Ky.  356,  161 
S.  W.  230. 

A  city  has  no  right  to  recover  land  which  it  has  deeded  to 
aid  a  manufacturing  concern,  because  the  conveyance  was  ultra 
vires,  where  no  taxpayer  of  the  city  is  complaining  and  where 
the  grantee  has  spent  a  great  deal  of  money  in  improvements 
on  the  land.  Green  River  Chemical  Co.  v.  Board  of  Trustees, 
142  Ky.  609,  134  S.  W.  1164. 

A  corporation  may  be  bound  by  the  ultra  vires  acts  of  its 
oflScers,  where  it  subsequently  ratifies  them  or  accepts  the  b«ie- 
fits  of  the  acts.  Star  Mills  v.  Bailey,  140  Ky.  194,  130  S.  W, 
1077. 
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Under  a  statute  conferring  on  banks  **such  powers  as  may 
be  necessary  to  carry  on  the  business  of  banking  by  discounting 
and  negotiating  notes,  drafts,  bills  of  exchange,  and  other  evi- 
dences of  debt,"  the  act  of  a  bank,  in  pledging  its  liquid  assets 
to  secure  the  deposits  of  a  county  treasurer,  was  ultra  mres  and 
void.  Commercial  Bwnking  &  Trust  Co,  v.  Citizens  Trust  <& 
Guaranty  Co.,  153  Ky.  566,  156  S.  W.  160. 

The  establishment  of  a  pest  house  by  city  oflScers  within  pro- 
hibited territory  is  not  ultra  vires  in  the  sense  that  no  liability 
is  imposed  on  the  city  therefor.  Clayton  v.  City  of  Henderson, 
103  Ky.  228,  44  S.  W.  667,  20  R.  87,  44  L.  R.  A.  474. 

The  doctrine  of  ultra  vires  can  not  be  used  by  a  corporation 
as  a  shield  against  its  own  wrongs.  Com.  v.  C,  St.  L.  <&  N.  0. 
R.  R.  Co.,  7  R.  305. 

One  corporation  can  not  guarantee  the  stock  of  another  cor- 
poration where  there  is  no  power  conferred  upon  it  by  its  charter 
to  do  so.  The  fact  that  a  corporation  has  received  a  considera- 
tion for  an  ultra  vires  act  does  not  prevent  it  making  the  de- 
fense that  the  act  was  ultra  vires,  though  it  must  return  the 
consideration.  Oreene  v.  Middlesborough  Toum  &  Larnds  Co., 
121  Ky.  355,  89  S.  W.  228,  28  R.  303. 

UMPIRE. — ^An  umpire  is  one  who  is  to  decide  in  case  the 
arbitrators  can  not  agree.    Kewns  v.  Rankin,  2  Bibb,  88. 

An  umpire  is  one  called  into  the  arbitration  to  act  only  after 
a  disagreement  between  the  arbitrators,  and  while  his  opinion 
and  judgment  as  to  the  points  of  disagreement  must  control  and 
determine  the  award,  he  has  no  right,  in  the  absence  of  one 
of  the  parties  and  one  of  the  arbitrators,  to  act  alone  upon 
mere  information  from  the  other  party  and  arbitrator  as  to 
what  the  points  of  disagreement  were.  Cravens  v.  Estes,  144 
Ky.  511,  139  S.  W.  761. 

UNABLE  TO  OBTAIN  EMPLOYMENT.— A  petition  setting 
up  the  contract  and  its  breach  by  the  master,  and  averring  that 
the  servant  was  able,  ready,  and  willing  to  perform  his  part  of 
the  contract,  and  that  he  had  been  unable  to  obtain  employ- 
ment after  his  discharf?e  although  he  had  endeavored  to  do  so, 
stated  a  good  cause  of  action.     Bridgeford  dc  Co.  v.  Meagher, 
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144  Ky.  479,  139  S.  W.  750.     See,  also,  Kentucky  Shoe  Mfg. 
Co.  V.  Carranffoy,  136  Ky.  581,  124  S.  W.  852. 

UNACCEPTED  ORDER.— The  holder  of  an  unaccepted 
order  drawn  by  the  holder  of  a  promissory  note  upon  his  debtor 
for  a  part  of  the  amount  due  on  the  note  can  not  maintain  an 
action  on  the  order  against  such  debtor  to  recover  the  amount 
thereof.    Weinsiock  v.  Bellwood,  12  Bush,  139. 

UNACCOMPLISHED  PURPOSE.— An  unaocompliahed  pur- 
pose can  only  be  determined  by  surrounding  circumstances. 
Hatchett  v.  Blacketer,  162  Ky.  266,  172  S.  W.  533. 

UNAPPROPRIATED  LAND.— If  land  has  been  patented 
under  an  adversary  claim  of  any  kind  before  a  survey  was  exe- 
cuted on  a  Kentucky  land  warrant,  it  ceased  to  be  unappropri- 
ated land  and  the  survey  is  of  no  eflfect.  McConib  v.  Sharp, 
5  Litt.  16. 

UNAVOIDABLE  ACCIDENT.— A  railroad  company  is  Uable 
for  a  derailment  caused  by  a  "buckling  of  rails,"  as  this  was 
not  an  "unavoidable"  accident.  C,  &  0.  JBy.  Co.  v.  Burke,  147 
Ky.  694,  145  S.  W.  370. 

It  was  error  to  instruct  the  jury  to  find  for  defendant  if 
they  believed  from  the  evidence  that  the  collision  was  caused 
by  "an  unavoidable  accident,"  there  being  no  plea  to  that 
eflfect  and  the  jury  having  already  been  instructed  to  find  for 
defendant  unless  they  believed  the  collision  was  caused  by  the 
negligence  of  the  driver  of  the  wagon.  Shaw  v.  Hoilenback^ 
55  S.  W.  686,  21  R.  1561. 

Insured  can  not  avail  himself  of  the  defense  of  sickness  as 
preventing  prompt  payment  of  the  premium  on  a  fire  insur- 
ance policy.  It  is  a  well-settled  rule  of  law  that  where  the  law 
itself  creates  a  duty,  the  non-performance  of  it  will  be  excused 
by  an  unavoidable  accident  previous  to  its  performance.  But 
this  principle  has  no  application  to  a  case  where  a  person  has 
created  a  charge  or  obligation  upon  himself  by  an  express  con- 
tract. In  the  latter  case  he  will  not  be  permitted  to  excuse  him- 
self therefrom  by  pleading  an  act  of  God  rendering  perform 
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ance  impossible.    Rome  Ins.  Co.  v.  Wood,  72  S.  W.  15,  24  K. 
1638. 

UNAVOIDABLE  CASUALTY.— The  <jasualty  or  misfortune 
that  will  authorize  the  granting  of  a  new  trial  must  be  ''unavoid- 
able." A  mere  ordinary  ''casualty  or  misfortune"  is  not  suf- 
ficient. It  must  be  such  casualty  or  misfortune  as  could  not, 
by  the  exercise  of  reasonable  skill  and  diligence,  have  been 
avoided.    Ray  v.  Ameit,  106  S.  W.  828,  32  R.  562. 

The  granting  of  a  new  trial  in  a  case  where  the  petition  was 
dismissed  where  plaintiff  was  ill  and  neither  she  nor  her  counsel 
appeared,  is  not  governed  by  Civil  Code,  Sees.  344,  340,  or  342, 
but  by  Civil  Code,  Sec.  518,  Subsec.  7,  providing  that  the  court 
may  grant  a  new  trial  "for  unavoidable  casualty  or  misfortune" 
preventing  the  party  from  appearing  or  defending.  Ray  v. 
Amett,  106  S.  W.  828,  32  R.  562. 

The  defendant  in  ejectment  is  not  entitled  to  a  new  trial 
because  of  an  error  of  the  surveyor  which  was  not  discovered 
in  time  to  be  corrected,  where  the  failure  to  discover  the  error 
was  due  to  negligence,  and  not  to  "unavoidable"  casualty. 
Bruce  v.  Bowren,  56  S.  W.  414,  21  R.  1764. 

Defendant  lived  some  sixty  miles  from  the  court  house.  He 
had  employed  an  attorney  whom  he  relied  upon  to  represent 
him  in  the  suit  and  advise  him  when  his  presence  was  required. 
This  attorney  had  died;  and  another  attorney  whom  he  had 
consulted  was  sick  at  the  time.  When  the  case  was  called  he 
was  not  represented,  and  judgment  went  against  him.  It  was 
held  that  he  was  entitled  to  a  new  trial  on  the  ground  of  un- 
avoidable casualty  or  misfortune.  SnelUnff's  Admr,  v.  Lewis, 
25  R.  1856;  Chicago  Life  Ins.  Co.  v.  Robertson,  147  Ky.  61,  143 
S.  W.  740. 

Mistake  of  commissioners  in  partition  suit  in  making  errone- 
ous division  held  to  be  unavoidable  casualty.  Rudy  v.  Ramey, 
160  Ky.  842,  170  S.  W.  179. 

That  one  was  accidentally  shot,  preventing  his  appearing  at 
court,  is  ground  for  setting  aside  judgment  on  his  forfeited 
bail,  within  Civil  Code,  Sec.  518,  empowering  the  court  ren- 
dering a  judgment  to  vacate  it,  after  the  term,  "for  unavoidable 
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casualty  or  misfortune  preventing  the  party  from  appearing 
or  defending;"  ** casualty*'  being  that  which  happens  without 
design  or  without  being  foreseen.  Hargis  v.  Begley,  129  Ky. 
477,  112  S.  W.  602,  33  B.  1020,  23  L.  R.  A.  (N.S.)  136. 

Where  a  party  is  sued  he  must,  when  able,  take  steps  to 
prepare  for  and  make  his  defense,  yet  where  he  has  a  good 
defense  and  is  incapacitated  by  sickness  to  prepare  therefor, 
and  incapable  of  attending  to  any  businesss,  and  these  facts  are 
made  to  appear,  the  trial  court  should  not  hesitate  to  vacate  a 
judgment  and  grant  a  new  trial  on  account  of  unavoidable 
casualty  or  misfortune  which  prevented  him  appearing  or  de- 
fending. Baker  v.  Owensboro  Swvings  Bank  &  Trust  Co.^s  Re- 
ceiver, 140  Ky.  121,  130  S.  W.  969. 

Where  defendant,  while  engaged  in  a  difficulty  with  third 
persons,  shot  and  killed  deceased,  of  whose  presence  he  was  not 
aware,  he  is  excusable  on  the  ground  of  unavoidable  casualty, 
if  he  was  acting  in  his  self-defense.  Shelton  v.  Com.,  145  Ky. 
543,  140  S.  W.  670. 

**Mere  'sickness,'  as  vaguely  alleged,  without  any  specifica- 
tion of  its  degree  or  its  effect  on  the  mind,  can  not  be  judicially 
recognized  as  per  se  preventing  the  appellant  from  employing 
a  representative  and  communicating  to  him  the  proper  defense. 
As  to  the  extent  of  the  disability  resulting  from  the  alleged 
sickness,  specific  facts,  and  not  the  appellant's  opinion,  must 
determine  the  judicial  mind,  which  can  not  know  that  the  sick- 
ness was  such  as  prevented  defense."  Kendrick  v.  Fields,  2 
Bush,  154. 

The  negligence  of  the  designated  agent  of  a  corporation, 
properly  served  with  summons,  in  failing  to  notify  the  corpora- 
tion of  the  service  thereof,  will  not  entitle  the  latter  to  the 
vacation  of  a  default  judgment  rendered  against  it  on  such  ser- 
vice, or  to  a  new  trial,  on  the  ground  of  "unavoidable  casualty 
or  misfortune"  as  provided  by  Subsec.  7,  Sec.  518,  Civil  Code; 
as  in  such  a  case  the  negligence  of  the  agent  is  imputed  to  the 
corporation  and  estops  it  to  complain  of  the  negligence  of  the 
agent.  Reese  Lumber  Co,  v.  Licking  Coal  <fe  Lumber  Co.,  156 
Ky.  723,  161  S.  W.  1124. 
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Where  the  civil  docket  was  disarranged  by  the  trial  of  the 
criminal  docket,  and  appellant's  cause  was  disposed  of  while 
his  attorney  was  temporarily  absent  from  the  court  room,  knowl- 
edge of  which  did  not  reach  him  until  several  days  thereafter, 
appellant  is  entitled  to  vacation  of  the  judgment  under  Sees.  518, 
520,  Civil  Code,  on  the  ground  of  unavoidable  casualty  or  mis- 
fortune. Cooley  V.  Barbourville  Land  Cc's  Assignee,  43  S.  W. 
464,  19  R.  1454. 

The  ** casualty  or  misfortune"  that  authorizes  the  granting 
of  a  new  trial  must  be  ** unavoidable."  Mere  ordinary  ** casualty 
or  misfortune"  is  not  suflBcient.  It  must  be  such  casualty,  or 
misfortune  as  could  not  by  the  exercise  of  reasonable  skill  and 
diligence  have  been  avoided.  L.  &  N,  R.  Co.  v.  Paynter's  Admx., 
125  Ky.  533,  101  S.  W.  935. 

For  other  cases  as  to  what  circumstances  will  amount  to 
unavoidable  casualty,  see  Bone  v.  Blankenbaker,  71  S.  W.  638, 
24  R.  1438;  Oill  v.  Fugate,  117  Ky.  257;  City  of  Louisville  v. 
Keher,  117  Ky.  841.    See,  also,  Inevttable  Misfortune. 

It  is  not  a  ground  for  the  vacation  of  a  judgment  that  pend- 
ing the  suit  the  defendant  fed  the  county  to  avoid  arrest  on 
the  charge  of  illicit  distilling,  and  was  therefore  prevented  from 
defending  the  action.    Magee  v.  Phelps,  4  R.  615. 

Where  defendant  was  prevented  from  making  defense  by 
reason  of  sickness  a  judgment  by  default  against  him  should 
be  set  aside  upon  the  ground  of  unavoidable  casualty,  his  peti- 
tion showing  that  he  had  a  good  defense.  Simpkinson  v.  Miles, 
13  R.  94. 

To  authorize  the  vacation  of  a  judgment  it  must  appear  that 
the  party  was  prevented  from  appearing  or  defending  by  un- 
avoidable casualty  or  misfortune,  and  that  there  is  a  valid  cause 
of  action  if  the  plaintiff  is  complaining,  or  a  valid  defense  if 
the  defendant  is  complaining.    Thomas  v.  Duncan,  7  R.  371. 

New  trial  granted  on  account  of  the  unavoidable  non-attend- 
ance of  defendant's  counsel,  the  defendant  residing  in  a  remote 
county  and  having  a  good  defense  and  no  knowledge  of  the 
non-attendance  of  his  attorney.     Tripleti  v.  Scoit,  5  Bush,  85. 

That  a  party's  counsel  failed  to  attend  on  account  of  sick- 
ness, is  no  ground  for  a  new  trial  where  the  party  himself  did 
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not  attend  or  procure  other  counsel,  when  he  does  not  make  it 
appear  that  he  was  prevented  from  attending  by  any  unavoid- 
able accident.    Landrum  v.  Fanner,  7  Bush,  50. 

UNAVOIDABLE  CIRCUMSTANCES.— Where  land  is  sold, 
the  vendor  reserving  the  timber,  stipulating  that  he  is  to  have 
a  su£Scient  time  to  remove  it,  '^  unavoidable  circumstances  con- 
sidered, be  what  they  may,"  he  is  entitled  to  only  so  much 
timber  as  he  removes  in  a  length  of  time  which  is  reasonably 
sufficient  for  the  removal  of  the  timber  by  ordinary  diligence. 
8Uer  V.  Lovdsville  Property  Co.,  107  S.  W.  266,  32  R.  911. 

UNAVOIDABLE  DANGERS.— Where  a  poUcy  insures 
against  the  perils  of  the  sea  or  river,  the  mere  neglect  of  those 
in  charge  of  the  vessel  will  not  free  the  insurer  of  liability, 
although  the  policy  insures  against  the  '^ unavoidable  dangers'' 
of  the  rivers,  as  such  a  provision  relates  to  the  peril  embraced 
by  the  policy,  and  not  to  the  skill  or  care  to  be  exercised  by  the 
master  of  the  boat.    93  Ky.  96,  14  R.  21. 

UNAVOIDABLY  PREVENTED.— Undter  Civil  Code,  Sec.  342^ 
if  a  person  making  a  motion  for  a  new  trial  is  '* unavoidably'' 
prevented  from  making  it  within  the  three  days,  it  may  be  made 
at  any  time  during  the  term.  But  the  words  **  unavoidably  pre- 
vented" do  not  extend  the  time  for  making  the  application 
beyond  the  term.  If  a  party  lets  the  term  at  which  a  judgment 
is  rendered  go  by,  then  he  must  look  to  other  provisions  of  the 
Code  for  relief.    Wobble  v.  Finch,  110  S.  W.  808,  33  R.  588. 

UNBRIBED. — ^The  averment  in  a  petition  that  the  majority 
of  those  voting  in  favor  of  the  subscription  '*were  not  unbribed" 
is  not  equivalent  to  an  allegation  that  a  majority  of  those  voting 
in  favor  of  the  subscription  were  bribed.  Woolley  v.  LouisvUU 
Southern  R.  Co.,  93  Ky.  223,  15  R.  13. 

UNCERTAINTY.— Sec.  8M,  Ky.  Stats.,  providing  that  it 
shall  be  unlawful  for  carriers  to  give  **any  undue  or  unrea- 
sonable preference  or  advantage"  is  void  for  uncertainty.  Com, 
V.  L.  &  N.  R.  Co.,  46  S.  W.  700,  20  R.  491. 

Sec.  2715,  Ky.  Stats.,  is  void  for  uncertainty  to  the  extent 
that  it  authorizes  the  State  Board  of  Health  to  revoke  the  license 
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of  a  physician  for  '*  grossly  unprofessional  conduct  of  a  char- 
acter likely  to  deceive  or  defraud  the  public"  Mathev^  v. 
Murphy,  63  S.  W.  785,  23  R.  750,  54  L.  R.  A.  415. 

An  act  which  provides  that  it  shall  be  unlawful  to  sell  liquors 
within  a  certain  precinct,  and  that  any  person  thus  offending 
''shall  be  punished  according  to  existing  laws  for  the  illegal 
sale  of  whisky,"  is  not  inoperative  for  uncertainty.  Cam.  v. 
EcUnger,  7  R.  441. 

UNCHASTE. — A  woman  may  not  have  a  general  reputa- 
tion for  unchastity,  yet  in  fact  be  unchaste.  If  it  be  true  that 
a  woman  has  made  merchandise  of  her  virtue,  such  fact  will 
strongly  militate  against  the  probability  that  she  did  not  con- 
sent in  the  case  at  hand.  Stewart  v.  Cam.,  141  Ky.  522,  133  S. 
W.  202. 

Where  the  reasonable  and  well-understood  meaning  of  the 
words  alleged  to  have  been  spoken  amount  to  a  statement  that 
plaintiff,  an  unmarried  woman,  was  unchaste,  the  words  were 
actionable  per  se.  Lyons  v.  Strattan,  102  Ky.  317,  43  S.  W. 
446,  19  R.  1343. 

Words  imputing  want  of  chastity  to  a  woman  are  actionable 
per  se  without  allegation  of  proof  of  special  damage.  Nicholsan 
V.  Bust,  52  S.  W.  933,  21  R.  645. 

Words  imputing  want  of  chastity  to  a  woman  may  be  action- 
able, though  they  do  not  make  such  charge  in  express  terms,  it 
being  suflScient  that  they  would  naturally  and  presumably  be 
understood  by  the  hearers  as  charging  the  offense.  Nicholsan 
V.  Rust,  52  S.  W.  933,  21  R.  645. 

UNCONDITIONAL  AND  SOLE  OWNERSHIP.— See  Ovm- 

EBSHIP. 

UNCONDITIONAL  ORDER  OR  PROMISE.— "An  unquaU- 
fied  order  or  promise  to  pay  is  unconditional  within  the  meaning 
of  this  act,  though  coupled  with  it:  (1)  An  indication  of  a 
particular  fund,  out  of  which  reimbursement  is  to  be  made,  or 
a  particular  account  to  be  debited  with  the  amount;  or  (2)  a 
statement  of  the  transaction  which  gives  rise  to  the  instrument. 
But  an  order  or  promise  to  pay  out  of  a  particular  fund  is  not 
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unconditional."  Negotiable  Inst.  Law,  Ky.  Stats.  (1915),  Sec. 
37206,  Subsec.  3. 

UNCONDITIONALLY.— The  word  "unconditionally"  held 
to  create  a  separate  estate  in  a  devisee.  Hathaway  v.  Yeaman^ 
8  Bush,  395. 

UNCONSCIENTIOUS.— Equity  will  turn  a  deaf  ear  to  one 
whose  prayer  is  unconscientious.  Shoriridge  v.  Bartlett,  14  B. 
M.  251. 

UNCONSCIENTIOUS  BARGAIN.— Where  a  cUent,  under 
Us  attorney's  influence,  is  induced  to  make  an  unconscientious 
bargain  for  fees,  the  chancellor  will  relieve  the  client  from  the 
contract  or  from  the  excess  above  a  fair  compensation  for  the 
services  rendered.  Douming  v.  Major,  2  Dana,  228;  Jenkins  v. 
Dodge,  11  B.  M.  180. 

UNCONTRADICTED  TESTIMONY.— Where  in  an  action 

on  a  life  insurance  policy  the  defense  is  based  upon  fraud  and 
misrepresentations  contained  in  the  application,  the  materiality 
of  said  representations  being  proven  by  expert  testimony,  such 
testimony  must  be  absolutely  uncontradicted  in  the  strictest  sense 
of  the  term  in  ordfer  to  authorize  the  court  to  deprive  the  jury 
of  the  privilege  of  passing  thereon.  Security  Mutiuil  Life  Ins. 
Co.  V.  Little,  157  Ky.  276,  162  S.  W.  1131. 

Where  a  witness  testifies  unequivocally  to  a  fact,  and  there 
is  nothing  in  his  evidence  to  warrant  the  jury  in  rejecting^  it, 
and  he  is  not  contradicted  or  impeached,  the  jury  can  not  dis- 
regard his  testimony.  Sinclair's  Admr.  v.  /.  C.  R.  Co.,  129  Ky. 
828,  112  S.  W.  910. 

Where  a  witness  testifies  unequivocally  to  a  fact,  and  there 
is  nothing  in  his  evidence  to  warrant  the  jury  in  rejecting  it, 
and  he  is  in  no  wise  contradicted  or  impeached,  the  jury  are 
at  liberty  to  disregard  his  testimomy.  HudcReston's  Admr.  v. 
Straight  Creek  Coal  Co,,  138  Ky.  511,  and  cases  cited. 

UNCORE  PRIST.— (Always  ready.)  Verdict  upon  plea 
uncore  prist  passes  for  plaintiff  for  the  property,  but  no  dam- 
ages will  go  against  defendant.  TunstaU  v.  McClelland,  1  Bibb, 
188. 
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UNDERSTANDING.— The  fact  that  a  witness  for  defendant 
who  was  to  be  used  to  impeach  a  witness  for  plaintiff  was  absent 
on  the  trial,  is  not  sufficient  to  warrant  a  discharge  of  the  jury, 
though  defendant  stated  in  his  affidavit  that  he  went  into  the 
trial  "with  the  understanding  that  the  said  witness  would  be 
produced  and  he  would  have  the  benefit  of  his  testimony,"  where 
he  did  not  show  with  whom  he  had  the  understanding.  Hays 
V.  Com.,  140  Ky.  184,  130  S.  W.  987. 

On  a  trial  for  murder,  a  witness  testified  to  threats  made  by 
the  accused,  stating  that  the  name  of  the  deceased  was  not  called, 
but  that  witness  **took  it"  that  accused  was  talking  about  de- 
ceased. Held,  that  it  was  error  to  admit  this  opinion  of  the 
witness  against  the  defendant's  objection.  Johnson  v.  Com.,  9 
Bush,  225. 

The  words  **mind"  and  "understanding"  in  instructions  in 
a  will  case  held  improperly  used.    Toebhe  v.  Williams,  80  Ky.  664. 

UNDERSTANDINCLY.— Gen.  Stats.,  1888,  p.  324,  requires 
a  certificate  of  acknowledgment  by  a  man  and  wife  to  recite 
that  the  instrument  was  produced  to  the  officer  taking  the 
acknowledgment  by  the  parties,  and  that  "the  contents  and 
effect  of  the  instrument  being  explained  to  the  wife"  by  him, 
apart  from  the  husband,  she  declared  that  she  did  freely  and 
voluntarily  execute  and  deliver  the  same,  etc.  Held,  that  a 
recital  that  the  wife,  apart  from  her  husband,  acknowledged 
the  existence  of  the  mortgage,  and  that  it  was  done  freely,  volun- 
tarily, and  **understandingly,"  and  for  the  purposes  therein 
expressed,  substantially  complied  with  the  statute.  Shaw  v. 
Shaw,  15  R.  592. 

UNDERSTOOD. — At  an  execution  sale  a  bid,  when  accepted, 
is  a  contract  to  pay  the  sum  bid.  Therefore,  when  a  bidder 
sued  admits  that  he  **bid  in"  what  was  sold,  but  denies  that 
he  at  any  time  promised  to  pay,  alleging  that  *'it  was  under- 
stood" that  another  would  pay,  the  denial  that  the  defendant 
promised  must  be  understood  as  referring  to  a  time  after  his  bid 
was  accepted,  which  is  immaterial.    MulUns  v.  Hand,  10  R.  79. 

Where  the  defendant,  in  an  action  to  recover  damages  for 
personal  injuries,  relied  for  defense  upon  a  writing  signed  by 
the  plaintiff  acknowledging  the  receipt  of  a  certain  sum  from 
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the  defendant  ''in  full  settlement"  of  all  claims  against  defend- 
ant on  account  of  injuries  received,  it  was  error  to  instruct  the 
jury  that  the  burden  was  on  defendant  to  show  that  the  plain- 
tiff ''fully  understood"  and  assented  to  the  agreement  as  a 
settlement  of  his  claim  for  damages.  Addyston  Pipe  <fe  Steel 
Co.  V.  Copple,  94  Ky.  292. 

Testimony  of  a  witness  that  he  "understood"  from  "some 
of  the  crowd"  and  construed  what  he  heard  to  be  to  the  "effect" 
that  a  smaller  amount  than  that  recited  in  a  deed  was  the  true 
consideration,  was  hearsay  and  inadmissible  to  vary  the  terms 
of  the  instrument.  Combs  v.  Combs,  130  Ky.  827,  114  S.  W.  334. 

Statement  that  a  tenant  entered  claiming  so  much  land  or 
under  such  a  title  "as  witness  understood"  (not  stating  from 
whom  he  understood)  is  too  uncertain.  Jones  v.  ChUes,  2  Dana, 
32. 

UNDERSIGNED  MORTGAGORS.— In  order  to  bind  a  mar- 
ried  woman  by  a  stipulation  in  the  mortgage  waiving  the  home- 
stead exemption,  it  is  not  necessary  that  her  name  appear  in 
the  mortgage  if  she  is  otherwise  certainly  identified  therein  as  a 
grantor,  as  where  husband  and  wife,  instead  of  mentioning  their 
names  in  the  granting  clause,  describe  themselves  as  "the  under- 
signed mortgagors."    Withers  v.  Pugh,  91  Ky.  522,  13  R.  104. 

UNDER  PROPER  PROCESS.— The  statement  that  the  fines 
were  placed  in  the  hands  of  the  marshal  "under  proper  process" 
is  not  the  averment  of  a  fact,  but  of  a  legal  conclusion.  Douglas 
V.  City  of  Owensboro,  9  Ky.  Opin.  179. 

UNDER  REASONABLE  REGULATIONS.— A  gas  tsompany, 
whose  viharter  requires  it  to  furnish  gas  to  private  consumers, 
"under  reasonable  regulations,"  at  a  price  not  to  exceed  $1.35 
per  1,000  cubic  feet,  can  not  charge  a  meter  rent  in  addition, 
where  less  than  a  certain  quantity  of  gas  is  used.  Louisville  Gas 
Co,  V.  Dulaney,  100  Ky.  405,  38  S.  W.  703,  18  R.  849,  36  L.  R, 
A.  125. 

UNDER  USUAL  EXISTING  CIRCUMSTANCES.— In  sig- 
naling the  movement  of  a  train  it  was  not  necessary  to  ring  the 
bell  of  the  locomotive  continually.  If  the  ringing  of  the  bell 
upon   starting   was   sufiBcient   "under   usual   existing   circtun- 
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stances"  to  give  passers-by  reasonable  warning  of  the  train's 
approach,  nothing  more  was  required.  Illinois  Cent.  R.  Co.  v. 
Dick,  91  Ky.  434,  12  R.  772,  11  R.  861. 

UNDISCLOSED  AGENCY.— A  person  who  deals  with  an 
agent  of  an  undisclosed  principal  may,  on  learning  of  the 
agency,  look  to  the  principal  for  the  debt.  Cecil  v.  Citizens  Nat. 
Bank,  145  Ky.  842,  141  S.  W.  416. 

UNDISPOSED  OF.— The  words  ** undisposed  of*  in  a  will 
held  to  mean  property  not  disposed  of  after  paying  a  legacy. 
Johnson  v.  Johnson,  7  Ky.  Opin.  399,  401. 

UNDISPUTED  FACTS.— It  is  a  w«ll-known  rule  of  law, 
that  where  the  facts  of  the  case  are  undisputed,  and  but  one 
legitimate  inference  can  be  drawn  from  them,  the  court,  and 
not  the  jury,  should  determine  their  effect.  W.  U.  T.  Co.  v. 
league,  134  Ky.  601;  Thompson  v.  Brannin,  40  S*  W.  914; 
Western  Union  Telegraph  Co.  v.  Smith,  164  Ky.  270,  175  S.  W. 
375. 

When  the  facts  in  a  case  are  admitted,  or  established  by 
undisputed  testimony,  it  is  the  duty  of  the  court  to  declare 
the  law  applicable  to  them,  and  where  there  is  but  one  legiti- 
mate conclusion  which  one  can  arrive  at  from  the  facts,  the 
court  should  determine  the  question.  Ashland  Coal  &  Iron  Ry. 
Co.  V.  Wallace,  101  Ky.  626;  Stratton  v.  Northeast  Coal  Co., 
164  Ky.  299,  175  S.  W.  332. 

UNDIVIDED  INTEREST.— Where  the  sale  was  of  only 
an  undivided  interest  in  land,  the  purchaser  should  not  be  put 
in  possession  of  the  whole  tract.  Stevenson  v.  Riddle,  68  S.  W. 
649,  24  R.  404. 

UNDUE  EMPHASIS.— See  Undue  Prominence. 

UNDUE  INFLUENCE.— ''Undue  influence  as  used  in  these 
instructions  is  such  an  influence  as  obtains  dominion  over  the 
mind  of  the  decedent  to  an  extent  that  destroys  free  agency 
on  his  part  in  the  disposal  of  his  estate  and  constrains  hira  in 
respect  thereto,  to  do  that  which  he  would  not  have  done  if 
left  to  the  free  exercise  of  his  own  judgment,  and  it  is  not 
material  when  this  undue  influence  was  exerted  if  it  was  present 
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and  operating  on  the  mind  of  the  decedent  at  the  time  the  paper 
read  in  the  evidence  was  executed.*'  Given  in  Wood  v.  Bigg, 
152  Ky.  242,  153  S.  W.  214,  and  approved  in  Hall  v.  HaU,  153 
Ky.  379.  The  court  said  that  these  instructions  were  practically 
taken  from  the  opinion  in  Watson  v.  Watson,  137  Ky.  25,  and 
that  they  have  been  often  approved. 

"Undue  influence  is  any  influence  obtained  over  the  mind 
of  the  deceased  to  such  an  extent  as  to  destroy  his  free  agency 
and  constrain  him  to  do  against  his  will  what  he  would  other- 
wise refuse  to  do,  whether  exerted  at  one  time  or  another, 
directly  or  indirectly,  if  it  so  operated  upon  his  mind  at  the 
time  he  executed  the  paper.  But  any  reasonable  influence  ob- 
tained by  acts  of  kindness  or  by  appeals  to  the  feelings  or  under- 
standing, and  not  destroying  free  agency,  is  not  undue  influence. ' ' 
See  Instructions  to  Juries  (Ky.),  Sec.  629. 

It  is  proper  to  instruct  that  if  any  clause  in  the  will  was 
obtained  by  undue  influence,  the  jury  should  find  this  clause 
was  not  testator's  will,  where  there  is  evidence  that  certain  parts 
of  the  will,  and  not  others,  were  obtained  by  undue  influence. 
Wood  V.  Bigg,  152  Ky.  242,  153  S.  W.  214. 

Slight  evidence  of  undue  influence  is  sufficient  to  authcHrize 
an  instruction  on  that  subject,  that  being  peculiarly  a  question 
for  the  jury.  Liscliy  v.  Schrader,  104  Ky.  657,  47  S.  W.  611, 
20  R.  843. 

On  the  contest  of  a  will  the  court  is  not  required,  unleas 
requested,  to  instruct  on  the  issue  of  undue  influence,  though 
such  issue  is  supported  by  evidence.  Turner's  Guardian  v.  King, 
98  Ky.  253,  32  S.  W.  941,  17  R.  871. 

The  failure  to  give  an  instruction  as  to  undue  influence  in  a 
will  contest  is  not  error  where  there  is  no  testimony  on  which 
to  base  such  an  instruction.  Ellis  v.  Ellis,  104  Ky.  121,  46  S. 
W.  521,  20  R.  438. 

In  the  absence  of  evidence  tending  to  show  undue  influence 
it  is  error  to  give  an  instruction  on  that  subject.  Boone  v. 
Bitchie,  53  S.  W.  518,  21  R.  864. 

Undue  influence  defeating  a  will  is  any  influence  over  the 
mind  of  testator  to  an  extent  that  destroys  his  free  agency  and 
to  constrain  him  to  do  against  his  will  what  he  would  otherwise 
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refuse  to  do,  whether  exerted  at  one  time  or  another,  directly 
or  indirectly,  if  it  so  operated  on  his  mind  at  the  time  he  exe- 
cuted the  paper,  but  any  reasonable  influence  obtained  by  acts 
of  kindness  or  by  appeals  to  the  feelings  or  understanding,  and 
not  destroying  free  agency,  is  not  undue  influence.  Watson's 
Exr.  V.  Watson,  137  Ky.  25,  121  S.  W.  626. 

It  was  proper  to  instruct  the  jury  to  find  the  paper  in  eon- 
test  not  to  be  the  will  of  D.  if  they  believed  from  the  evidence 
that  it  was  obtained  by  undue  influence  exercised  on  D.,  either 
by  any  of  the  beneficiaries-  named  in  the  paper,  or  by  any  other 
person,  and  that  undue  influence  in  the  law  is  influence  which 
gives  dominion  over  the  will  of  the  testator  to  such  an  extent 
as  to  destroy  free  agency,  or  const^rain  him  to  do  against  his 
will  what  he  is  unable  to  refuse,  when  exercised  by  any  one 
immediately  over  the  testamentary  act,  whether  by  direction  or 
indirection,  or  obtained  at  any  time  or  another.  Dean  v.  Phillips, 
61  S.  W.  10,  22  R.  1621. 

Instructions  should  not  intimate  to  the  jury  the  possibility 
of  testator  having  been  prompted  or  swayed  by  designing  rela- 
tives or  pretended  friends.    Milton  v.  Hunter,  13  Bush,  163. 

Where  evidence  as  to  imdue  influence  was  not  limited  to 
that  exercised  at  the  very  time  of  making  the  will,  an  instruc- 
tion was  held  not  misleading  for  failing  to  tell  the  jury  that 
in  order  to  invalidate  the  will  the  undue  influence  need  not 
have  been  exerted  at  the  time  of  making  the  will.  OvefaU  v. 
Bland,  12  S.  W.  273,  11  R.  371. 

It  was  error  for  the  court  to  refuse  to  instruct  *Mf  they  find 
from  the  preponderance  of  the  evidence  that  any  clause  of  the 
paper  .  .  .  was  procured  by  the  undue  influence  of  the 
person  or  persons  taking  luider  said  clause  .  .  .  they  should 
find  that  such  clause  of  said  paper  was  not  the  true  will,"  as 
the  refusal  to  so  instruct  constrained  the  jury  to  sustain  the 
will  as  an  entirety  in  order  to  uphold  the  valid  portions  of  it. 
WaU  V.  Tarmer,  18  S.  W.  166,  13  R.  741. 

An  instruction  confining  the  question  of  undue  influence  to 
the  subscription  of  the  will  was  not  ground  for  reversal  of  a  judg- 
ment for  proponents,  where  another  instruction  told  the  jury 
that  the  paper  was  not  testator's  will  if  any  part  of  it  was 
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procured  by  undue  influence.  Morris  v.  Morris*  Exrs.,  20  S. 
W.  287,  14  Rw  360. 

Where  testator  had  been  on  affectionate  terms  with  some  of 
her  relatives  who  were  ignored  in  her  will,  and  had  not  been 
on  friendly  terms  with  the  two  chief  devisees,  and  was  old  and 
infirm,  the  court  should  have  submitted  to  the  jury  the  question 
of  undue  influence,  along  with  incapacity,  for  incapacity  and 
undue  influence  in  will  cases  go  hand  in  hand,  for  the  greater 
the  incapacity,  the  more  subject  the  person  is  to  undue  influ- 
ence.   Dunaway  v.  8moot,  67  S.  W.  62,  23  R.  2289. 

If  the  execution  of  the  paper  was  procured  by  undue  influ- 
ence, it  is  immaterial  when  such  influence  was  exerted,  if  it 
operated  upon  testator's  mind  at  the  time  of  the  execution  of 
the  paper.    Id. 

It  is  well  established  that  an  influence  sufScient  to  invalidate 
a  will  must  be  such  as  to  destroy  the  testator's  free  agency  and 
as  to  isnduce  him  to  do  against  his  will,  that  which  he  would 
otherwise  not  do.  Baison  v.  Baison,  Extx,,  148  Ey.  116,  146 
S.  W.  400. 

Undue  influence  that  would  defeat  a  will  is  any  influence 
over  the  mind  of  the  testatrix  to  an  extent  that  destroys  her 
free  agency,  and  constrains  her  to  do  against  her  will  what  she 
otherwise  would  refuse  to  do,  whether  exerted  at  one  time  or 
another,  directly  or  indirectly,  if  it  so  operated  on  her  mind 
at  the  time  she  executed  the  paper ;  but  any  reasonable  influence 
obtained  by  acts  of  kindness  or  by  appeals  to  the  feelings  or 
understanding,  and  not  destroying  free  agency,  is  not  undue 
influence.     Ydhr  v.  Hynes,  159  Ky.  518,  167  S.  W.  680. 

It  was  proper  to  instruct  that  undue  influence  is  ''such  an 
influence  as  to  obtain  dominion  over  the  mind  of  the  decedent 
to  such  an  extent  as  to  destroy  free  agency,  and  to  constrain 
him  .to  do  against  his  will  what  he  would  otherwise  refuse  to  da'* 
Oberdorfer  v.  Newberger,  67  S.  W.  267,  23  R.  2323. 

In  order  to  establish  undue  influence  in  the  execution  of  a 
will,  it  is  not  sufficient  that  it  be  shown  that  there  was  an  oppor- 
tunity to  exercise  undue  influence,  or  that  there  was  a  possibility 
that  it  was  exercised ;  some  evidence  must  be  adduced  showing 
that  such  influence  was  exercised.  Crump  v.  Chenault,  154  Ky. 
187,  156  S.  W.  1053. 
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The  burden  of  proof  upon  the  issue  of  undue  influence  is 
upon  the  contestants  of  the  will,  but  it  may  be  established  by 
a  simple  preponderance  of  the  evidence;  and  in  a  will  case, 
where  the  grounds  of  contest  are  mental  incapacity  and  und^e 
influence,  the  evidence  is  necessarily  allowed  to  take  a  wide 
range,  and  every  fact  and  circumstance  that  may  throw  light 
upon  either  of  these  facts,  is  admissible.  Murphy's  Exr.  v. 
Murpky,  146  Ky.  396,  142  S.  W.  1018 

As  undue  influence  is  generally  employed  surreptitioualy,  the 
evidence  by  which  it  is  established  is  in  a  very  large  degree 
circumstantial,  and  the  question  of  undue  influence  is  especially 
one  for  the  jury.  Murphy's  Exr.  v.  Murphy,  146  Ky.  396,  142 
S.  W.  1018. 

As  seed  time  and  harvest  come  at  different  seasons,  so  the 
fruit  of  an  evil  and  improper  influence  is  borne  long  after  the 
influence  is  exercised.  lAsle  v.  Couchman,  146  Ey.  345,  142  S. 
W.  1023. 

Direct  proof  of  undue  influence  can  seldom  be  had.  Like 
fraud  it  must  be  proved,  ordinarily  by  circumstances,  and 
though  each  circumstance  standing  alone  might  be  quite  incon- 
clusive, yet  the  effect  of  all  the  circumstances,  when  taken  to- 
gether, may  be  more  convincing.  It  has  often  been  said  that 
if  under  all  the  circumstances  of  the  case  the  will  is  unnatural 
in  its  provisions,  and  inconsistent  with  the  obligations  of  the 
testator,  to  the  different  members  of  his  family,  the  burden 
rests  upon  the  propounder  to  give  some  reasonable  explanation 
of  its  unnatural  character.  Walls  v.  Walls,  30  R.  950;  Murphy's 
Exr.  V.  Murphy,  146  Ky.  396,  142  S.  W.  1018. 

While  it  is  the  doctrine  in  this  State  that  the  burden  of  proof 
upon  the  issue  of  undue  influence  is  upon  the  contestants  of 
the  will,  yet  it  may  be  established  by  a  simple  preponderance 
of  the  evidence.  Johnson  v.  Stevens,  93  Ky.  128;  Barlom  v. 
Waters,  16  B.  426 ;  Dunaumy  v.  Smoot,  23  R.  2289 ;  Powers  v. 
Powers,  25  R.  1468;  MUton  v.  Hunter,  76  Ky.  163;  Lichy  v. 
Schroder,  104  Ky.  657 ;  Johnson's  Actmr.  v.  Johnson,  20  R.  139 ; 
Fry  V.  Jones,  95  Ky.  149;  Murphy's  Exr.  v.  Murphy,  146  Ky. 
396,  142  S.  W.  1018. 
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It  will  be  presumed  that  a  deed  was  obtained  by  undae  influ- 
ence where  the  grantor  was  in  feeble  health,  the  grantee  had 
acquired  a  dominating  influence  over  him,  the  deed  was  incon- 
sistent with  the  oft  expressed  intentions  of  the  grantor  previ- 
ously made,  and  gave  the  grantee,  who  was  one  of  his  children, 
a  great  advantage  over  some  of  the  others,  it  appearing  that 
the  father,  who  was  the  grantor,  loved  all  his  children  and  wished 
to  treat  them  all  with  equality.  EaU  v.  Orme,  146  Ky.  467,  142 
S.  W.  1077. 

It  is  extremely  diflScult  to  show  by  evidence  the  exercise  of 
fraud  or  undue  influence,  and  in  almost  every  case  where  these 
questions  arise  they  must  be  established,  if  at  all,  by  the  cir- 
cumstances. McDowell  V.  Edivards'  Admr.,  156  Ky.  475,  161 
S.  W.  534. 

''The  question  always  is,  to  what  extent  may  undue  influ- 
ence be  presumed  from  the  relation  of  the  parties?  This  pre- 
sumption of  undue  influence  is  more  or  less  strong,  according 
to  the  nature  of  the  relation  which  the  parties  occupy  towards 
each  other.  The  relation  in  which  the  presumption  exists,  per- 
haps, in  the  highest  degree,  is  that  of  solicitor  and  client;  the 
next  highest,  that  of  guardian  and  word;  then,  that  between 
parent  and  child,  and  trustee  and  cestui  que  trust."  ShackUtte 
V.  Ooodally  151  Ky.  20,  151  S.  W.  23. 

Undue  influence,  like  fraud,  is  not  easily  proven.  It  is  ooiy 
in  rare  cases  that  it  can  be  shown  by  the  express  declaration 
or  overt  acts  of  a  party  that  he  procured  the  execution  of  a  will 
by  undue  influence.  The  exercise  of  this  power  over  the  mind 
of  the  testator  must  necessarily  be  shown,  in  the  main,  by  cir- 
cumstantial evidence.  All  that  can  be  done  is  to  prove  certain 
acts  and  facts,  and  it  is  from  these,  when  connected  into  a  com- 
posite whole,  that  the  evidence  of  undue  influenee  is  made  to 
appear.    Livermg  v.  Russell,  100  S.  W.  840,  30  R.  1185. 

Direct  proof  of  undue  influence  can  seldom  be  had.  Lake 
fraud,  it  must  be  proved  ordinarily  by  circumstances,  and 
though  each  circumstance  standing  alone  might  be  quite  ine<m- 
clusive,  yet  the  effect  of  all  the  circumstances  when  taken  to- 
gether may  be  more  convincing.  Wails  v.  Walls,  99^  S.  W.  969, 
30  R.  948. 
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Undue  influence  necessary  to  render  a  will  void  need  not  be 
exerted  over  the  testamentary  act  at  the  time  it  was  done.  WaUs 
V.  WaUs,  99  S.  W.  969,  30  R.  948. 

Incapacity  opens  the  door  to  undue  influence,  and  when  op- 
portunities for  such  influence  are  shown,  and  the  favored  de- 
visees are  the  beneficiaries  of  a  will  unnatural  in  its  provisions, 
to  the  exclusion  of  others  having  equal  claims  at  least  upon  hia 
bounty,  very  slight  circumstances  are  suflScient  to  make  the  ques- 
tion of  undue  influence  one  for  the  jury.    Id. 

See  opinion  for  facts  held  insufiBcient  evidence  of  undue  in- 
fluence or  coercion  on  the  part  of  the  husband  in  procuring  a 
conveyance  of  his  wife's  estate.  Kennedy  v.  Ten  Broeck,  11 
Bush,  245. 

When  a  deed  is  made  by  an  old  and  feeble  person  to  a  young 
person  who  has  the  care  of  him,  there  at  once  arises  a  strong 
presumption  of  undue  influence  on  the  part  of  the  grantee,  and 
there  is  put  upon  him  the  burden  of  showing  that  the  gift  or 
conveyance  or  favor  of  value,  whatever  it  may  be,  wag  not 
obtained  by  any  improper  methods.  Oross  v.  CouriUy,  161  Ky. 
152,  170  S.  W.  600. 

Proof  with  reference  to  intoxicants  and  the  long  continued 
use  of  the  same  by  the  testator,  was  competent  as  affecting  his 
mental  capacity  as  well  as*  his  susceptibility  to  undue  influence. 
Holliday  v.  Holliday,  161  Ky.  500,  171  S.  W.  156. 

It  is  the  duty  of  the  court  to  give  an  instruction  on  undue 
influence  where  all  the  circumstances  taken  together  raise  that 
question.    EolUday  v.  HoUiday,  161  Ky.  500,  171  S.  W.  156. 

'*It  is  equally  well  recognized  that  direct  proof  of  undue 
influence  can  seldom  be  had,  and,  as  a  rule,  must  be  proven  by 
circumstances.  Each  -circumstance  standing  alone  might  be  incon- 
clusive; yet,  if  all  the  circumstances  taken  together  raise  the 
question,  it  is  the  duty  of  the  court  to  give  an  instruction  on 
undue  influence.  Milton  v.  Hunter,  13  Bush,  163 ;  Frye  v.  Jones, 
96  Ky.  149;  Lischy  v.  Schroder,  104  Ky.  657;  Wood's  Exr.  v. 
Devei»s,  14  Ky.  L.  R.  82;  Meuth's  Exr,  v.  Meuth,  157  Ky.  790. 
We  quote  from  McCmnelVs  Exr.  v.  McConndl,  138  Ky.  783 :  'In 
will  cases,  where  the  grounds  of  contest  are  undue  influence 
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and  mental  capacity,  the  evidence  is  necessarily  allowed  to  take 
a  wide  range,  and  every  fact  and  circumstance  that  may  throw 
light  up<Hi  either  of  these  facts  is  admissible.'  "  HoUiday  v. 
HoOiday,  161  Ky.  500,  171  S.  W.  156. 

Where  there  exists  between  two  persons  a  relation  of  con- 
fidence and  trust,  by  which  one  exerts  such  influence  over  the 
judgment  of  the  other  as  to  subvert  the  latter 's  will  and  inde- 
pendence, a  conveyance  by  the  latter  to  the  former  will  be  set 
aside  as  fraudulent  upon  seasonable  complaint.  Hoeb  v.  Maecki- 
not,  140  Ky.  330,  131  S.  W.  23. 

In  a  suit  to  set  aside  certain  transfers  of  corporate  '?tock 
under  powers  of  attorney  alleged  to  have  been  obtained  by  undue 
influence  over  the  grantor,  the  court,  in  submitting  the  question 
of  undue  influence,  should  have  charged  that  any  influence  ob- 
tained over  the  grantor  to  such  an  extent  as  to  destroy  his  free 
agency  and  to  constrain  him  to  do,  against  his  will,  what  he 
would  otherwise  refuse  to  do,  is  ^^ undue  influence,"  and  the  law 
condemns  as  undue  such  an  influence  when  exercised  over  a 
testamentary  act,  whether  obtained  directly  or  indirectly  or  at 
one  time  or  another,  but  any  reasonable  influence  obtained  by 
acts  of  kindness,  or  by  argument  addressed  to  the  imderstanding, 
is  not  in  law  ** undue  influence."  Bannon  v.  Patrick  Bammon 
Sewer  Pipe  Co,,  136  Ky.  556,  119  S.  W.  1170,  124  S.  W.  843. 

To  set  aside  a  will  because  procured  by  undue  influence  it  is 
not  sufficient  to  show  that  there  was  an  opportunity  to  exer- 
cise undue  influence,  or  that  there  was  a  possibility  that  it 
was  exercised,  but  there  must  be  evidence  showing  its  exercise. 
Childers'  Extx,  v.  Cartwright,  136  Ky.  498,  124  S.  W.  802. 

In  proceedings  to  contest  a  will  on  the  ground  of  undue 
influence,  the  evidence  is  allowed  to  take  a  wide  range,  and 
every  fact  throwing  light  on  the  issue  is  admissible.  McCor^ 
nelVs  Exr.  v.  McCormeU,  138  Ky.  783,  129  S.  W.  106. 

While  gross  inequality  of  distribution  between  the  natural 
objects  of  the  testator's  bounty  does  not  of  itself  or  by  itself 
establish  undue  influence  or  the  want  of  testamentary  capacity, 
yet,  in  connection  with  other  evidence  of  testamentary  inca- 
pacity or  undue  influence,  such  inequality  is  competent  evidence. 
Bottom  v.  Bottom,  106  S.  W.  216,  32  R.  494. 
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In  an  action  against  a  bank  by  a  well  known  physician  in 
the  same  county,  a  showing  that  the  bank  has  a  large  number 
of  depositors  and  borrowers,  many  stockholders,  is  the  leading 
financial  institution  of  the  community,  and  has  considerable 
influence  in  the  county,  is  insufficient  to  establish,  undue  influ- 
ence, warranting  a  change  of  venue.  MatJiis  v.  Bank  of  Toy- 
lorsviUe,  136  Ky.  634,  124  S.  W.  876. 

''It  is  in  rare  instances  that  undue  influence  can  be  estab- 
lished by  direct  evidence.  Its  existence  is  usually  shown  by 
the  grouping  of  certain  facts  and  circumstances  together. 
Bhea  v.  Madison,  151  Ky.  263.  In  Wise  v.  Foote,  81  Ky.  15, 
the  court  undertook  to  define  undue  influence,  as  follows: 
'Influence  obtained  by  modest  persuasion  and  arguments  ad- 
dressed to  the  understanding,  or  by  mere  appeals  to  the  aflfec- 
tions,  can  not  be  properly  termed  undue  influence  in  a  legal 
sense;  but  influence  obtained  by  flattery,  importunity,  threats, 
superiority  of  will,  mind,  or  character,  or  by  what  art  soever 
that  human  thought,  ingenuity,  or  cunning  may  employ,  which 
would  give  dominion  over  the  will  of  the  testator  to  such  an 
extent  as  to  destroy  free  agency,  or  constrain  him  to  do  against 
his  will  what  he  is  unable  to  refuse,  is  such  an  influence  as  the 
law  condemns  as  undue  when  exercised  by  any  one  immediately 
over  the  testamentary  act,  whether  by  direction  or  indirection, 
or  obtained  at  one  time  or  another.'  This  language  was  quoted 
with  approval  in  Sherley  v.  Sherley's  Exr.,  81  Ky.  246." 
Meuth's  Extx.  v.  Meuth,  157  Ky.  784,  164  S.  W.  63. 

"The  undue  influence  contemplated  by  law  is  often  exceed- 
ingly difficult  to  establish  by  proof.  It,  of  necessity,  depends 
largely  upon  circumstantial  evidence.'*  Meuth's  Extx.  v. 
Meuth,  157  Ky.  784,  164  S.  W.  63,  quoting  from  Lischy  v. 
Schrader,  104  Ky.  657. 

"It  may  be  said  of  the  teistimony  that  it  sufficiently  estab- 
lishes the  mental  ability  of  the  testator  to  make  the  will,  and 
unless  the  proof  discloses  a  state  of  fact  from  which  the  jury 
could  legitimately  infer  the  existence  and  the  exercise  of  an 
improper  influence  over  him,  the  verdict  must  be  set  aside.  It 
must  be  admitted  that  the  rules  by  which  may  be  ascertained 
the   existence    of   a    mental    force    or    power   so    subtle    and 
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intangible  as  that  denominated  as  'influence,'  or  'undue  influ- 
ence,* are  not  clearly  defined  or  perhaps  definable.  Certainly 
no  general  rule  may  be  laid  down  by  which  this  obnoxious 
force  may  be  detected.  We  can  easily  say  that  the  force  must 
be  such  as  to  control  the  mental  operations  of  the  testator, 
and  amount  to  a  substitution  of  the  will  of  the  dominant  over 
the  weaker  mind.  But  this  is  merely  a  statement  of  the  effects 
of  the  inhibited  influence.  The  question  is,  how  shall  we  detect 
its  presence?  ^lanifestly  this  may  best  be  done  by  that 
tribunal  to  which  is  afforded  the  opportunity  of  meeting  the 
witnesses  face  to  face  and  hearing  them  testify  in  any  given 
case.  Before  such  the  general  hearing  and  conduct  of  all  the 
witnesses,  and  especially  the  mental  characteristics  of  those 
who  are  charged  with  having  controlled  another  become  mat- 
ters of  personal  observation  and  oversight.  To  a  jury  of  the 
vicinage,  therefore,  must  be  left  in  a  large  measure  the  detec- 
tion of  this  refined  and  subtle,  though  reprehensible,  power. 
They  may  not  determine  its  presence  without  evidence  of  it, 
but  we  may  well  hesitate  to  determine  the  absence  of  such 
evidence  when  in  their  wisdom  it  is  found  to  be  present." 
Meuth's  Extx.  v.  Metith,  157  Ky.  784,  164  S.  W.  63,  quoting 
from  Fry  v.  Jones,  95  Ky.  149. 

Any  reasonable  influence  obtained  by  a»*ts  of  kindness  or  by 
appeals  to  the  feeling  or  understanding,  but  not  destrojring  free 
agency,  is  not  undue  influence.  Undue  influence  over  the 
mind  of  another  is  such  as  to  destroy  his  free  agency  and  to 
constrain  him  to  do  against  his  will  what  he  would  otherwise 
refuse  to  do.  Watson's  Exr.  v.  Watson,  137  Ky.  25,  121  S.  W. 
629;  Collier  v.  Dtindon,  164  Ky.  345,  175  S.  W.  635. 

Undue  influence,  like  fraud,  is  not  easily  proven.  Only  in 
rare  cases  can  it  be  shown  by  the  express  declarations  or  overt 
acts  of  the  person  exercising  it;  for  which  reason  it  must  neces- 
sarily be  shown,  in  the  main,  by  circumstantial  evidence. 
Bramd's  Exr,  v.  Grain's  Guardian,  157  Ky.  671,  163  S.  W. 
1125. 

The  validity  of  a  will  would  not  be  affected  by  the  mere  fact 
that  it  was  obtained  by  the  importunity  of  devisees;  therefore 
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an  instraction  that  if  the  jury  believed  it  was  **  obtained  by 
fraud,  undue  influence,  or  importunity,*'  they  must  find,  etc., 
was  erroneous.  But  a  counter-instruction  "that  unless  the  will 
was  obtained  by  undue  influence  and  importunity"  they  must 
find,  etc.,  is  correct,  and  the  mere  slip  in  one  instruction  is  not 
likely  to  have  misled  the  jury,  and  is  not  sufScient  to  set 
aside  the  verdict.    Singleton  v.  Singleton,  8  Dana,  319. 

"Prompted  or  swayed  by  designing  relations  or  pretended 
friends."  The  unnecessary  use  of  these  terms  in  an  instruc- 
tion was  calculated  to  impress  the  jury  with  the  idea  that 
the  court  thought  the  evidence  justified  the  belief  that  the 
testator  had  been  surrounded,  when  he  published  the  paper 
in  contest,  by  friends  and  relations  falling  within  this  descrip- 
tion.   Milton  V.  Hunter,  13  Bush,  166. 

Undue  influence  must  be  such  as  amounted  to  coercion 
or  force,  or  such  as  destroyed  the  power  of  the  testator  to 
act  in  accordance  with  his  own  purposes  in  the  disposition 
of  his  property.    Broaddus  v.  Broaddus,  10  Bush,  303. 

Undue  influence  can  not  be  presumed  from  the  fact  of 
unlawful  cohabitation,  though  the  fact  along  with  other 
facts  may  be  considered  as  evidence  of  such  influence. 
Porschet  v.  Porschet,  82  Ky.  93,  5  R.  893. 

Undue  influence  must  be  an  influence  obtained  by  flattery, 
excessive  importunity,  threats,  or  in  some  other  mode  by 
which  dominion  is  acquired  over  testator's  will,  destroying  his 
free  agency;  that  which  is  obtained  by  modest  persuasion,  or 
by  arguments  addressed  to  the  understanding  or  by  mere 
appeals  to  the  affections,  is  not  undue  influence.  Lucas  v. 
Cannon,  13  Bush,  650. 

Appeals  to  the  affection,  modest  persuasion,  or  arguments 
addressed  to  the  understanding,  which  do  not  destroy  his  free 
agency,  do  not  constitute  undue  influence.  Barlow  v.  Waters, 
16  R.  425.  But  influence  obtained  by  flattery,  threats,  etc, 
so  as  to  enable  a  party  to  destroy  the  free  agency  of  the 
testator,  is  undue  influence.  Wise  v.  Foate,  81  Ky.  10,  4  R. 
643;  Bush  V.  Lisle,  89  Ky.  393,  11  R.  708. 

In  order  to  invalidate  a  will  upon  the  ground  of  undue 
influence  it   must  appear   that   the   testator   at   the    time   of 
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making  the  will  could  not  resist  the  alleged  undue  influence 
and  waa  not  a  free  agent.  Zimlich  v.  Zimlich,  90  Ey.  657,  12 
R.  589 ;  Overall  v.  Bland,  11  R.  371 ;  Sherley  v.  Sherley,  7  TL  612. 
Undue  Influence  in  Signing  Note.  If  the  jury  believe 
from  the  evidence  that  at  the  time  the  said  note  was  signed 
and  delivered  to  the  defendant,  V.  B.,  the  said  decedent, 
J.  B.,  was  induced  to  sign  and  deliver  the  same  to  the  said 
V.  B.,  by  the  exercise  then  and  there  of  undue  influence 
upon  him  upon  the  part  of  the  defendant,  V.  B.,  and  that 
but  for  said  undue  influence  he  would  not  have  signed  and 
delivered  the  same,  then  you  will  find  for  the  plaintiffs  and 
against  the  said  V.  B.  Undue  influence,  as  used  in  these 
instructions,  is  defined  as  follows:  The  court  instructs  the 
jury  that  infiuence  obtained  by  modest  persuasion  and  argu- 
ment addressed  to  the  understanding,  or  by  mere  appeals  to 
the  affection,  can  not  be  properly  termed  undue  infiuence  in 
a  legal  sense;  but  infiuence  obtained  by  fiattery,  importunity, 
threats,  superiority  of  will,  mind  or  character,  or  by  any  art 
that  human  ingenuity  may  employ,  which  would  give  domin- 
ion over  the  will  of  the  decedent  to  such  extent  as  to  destroy 
free  agency,  or  constrain  him  to  do  against  his  will  what 
he  is  unable  to  refuse,  is  such  an  infiuence  as  the  law  con- 
demns as  undue  when  exercised  by  any  one  immediately  over 
the  act,  whether  by  direction  or  indirection,  or  obtained  at 
one  time  or  another.  Barton  v.  Barton* s  Admr.,  142  Ky. 
487,  134  S.  W.  902. 

UNDUE  MEANS.— If  an  arbitrator  use  ''undue  means"  to 
enable  him  to  make  up  an  award,  as  conversing  privately  with 
witness,  it  vitiates  the  award,  whatever  his  motive,  Hickey  v. 
Orooms,  4  J.  J.  Mar.  125. 

UNDUE  PREFERENCE.— See,  also,  Pbeferekgb. 

Sec.  818,  Ky.  Stats.,  providing  that  it  shall  be  unlawful 
for  carriers  to  give  **any  undue  or  unreasonable  preference 
or  advantage"  is  void  for  uncertainty.  Com,  v.  L.  &  N.  B. 
Co.,  46  S.  W.  700,  20  R.  491. 
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UNDUE  PROMINENCE. — It  is  error  to  give  undue  promi- 
nence in  the  instructions  to  certain  facts  and  issues.  L,  &  N. 
R.  Co,  V.  Banks,  33  S.  W.  627,  17  R.  1065;  Jones  v.  Jones, 
102  Ky.  450,  43  S.  W.  412,  19  R.  1516;  Bowling  Green  Sione 
Co.  V.  Capshatv,  64  S.  W.  507,  23  R.  945;  C.  dk  0.  Ry.  Co.  v. 
Lang's  Admx.,  141  Ky.  592,  133  S.  W.  570;  Drake  v.  HoU 
hrook,  92  S.  W.  297,  28  R.  1319;  Louisville  Ry.  Co.  v.  Boss- 
meyer,  104  S.  W.  337,  31  R.  997. 

But  where  the  instructions  present  to  the  jury  the  whole 
array  of  facts  put  in  issue  by  the  pleadings,  the  objection 
that  they  single  out  and  bring  into  undue  p7t)niinence  certain 
facts  is  not  well  taken.  The  rule  that  it  is  not  proper  to 
point  out  particular  evidence  in  an  instruction  or  to  give 
undue  prominence  to  any  fact  applies  to  parol  evidence,  and 
not  to  written  evidence  of  a  contract.  C,  N.  0.  ds  T.  P. 
Ry.  Co.  V.  Ricliardson,  14  R.  367;  Doyle  v.  Offui  &  Black- 
hum,  135  Ky.  296,  122  S.  W.  156. 

An  instruction  which  groups  certain  facts  shown  by  the 
evidence  and  accentuates  them,  and  which  tells  the  jury  what 
presumption  arises  from  them,  is  objectionable  under  the 
accepted  rule  of  practice  in  this  Sta;te.  Tines  v.  Com.,  77 
S.  W.  363,  25  R.  1233. 

An  instruction  is  to  be  condemned  that  singles  out  specific 
facts,  or  groups  of  facts,  and  gives  them  undue  prominence. 
C(m.  V.  Thomas,  104  S.  W.  326,  31  R.  899. 

An  instruction  telling  the  jury  that  if  they  found  for 
plaintiff  they  should  allow  him  what  they  might  believe  from 
the  evidence  was  the  fair  and  reasonable  market  value  of 
«nch  machinery  or  articles  mentioned  in  the  evidence  and 
"shown  by  the  list  hereto  attached,  if  any,  as  the  jury  may 
believe  from  the  evidence  were  totally  destroyed,  and  what 
they  may  believe  from  the  evidence  was  the  difference,  if  any, 
between  the  fair  and  reasonable  market  value,  just  before 
and  just  after  the  fire,  of  such  of  said  machinery  or  articles 
as  the  jury  may  believe  from  the  evidence  were  only  dam- 
aged and  not  totally  destroyed  by  the  fire;  but  if  any  dam- 
ages  are  allowed  the   plaintiff   the   total   should  not   exceed 
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$6,098.50,  the  sam  claimed  Ly  the  plaintiff  in  the  petition," 
is  not  open  to  the  criticism  that  it  singled  oat  and  gave 
undue  emphasis  to  certain  parts  of  the  evidence.  L.  &  N. 
R.  Co.  V.  McArthur,  163  Ky.  291,  173  S.  W.  770. 

Some  of  the  facts  which  go  to  make  out  a  defense  to  a 
homicide  should  not  be  singled  out  and  given  prominence  in 
a  self-defense  instruction,  any  more  than  it  should  be  done 
in  any  other  instruction,  but  the  question  of  self-defense 
should  be  left  to  the  jury  on  all  the  facts,  under  the  usual 
instructions.     Heck  v.  Com.,  163  Ky.  518,  174  S.  W.  19. 

It  was  proper  for  the  court  to  refuse  to  give  instructions 
which  singled  out  and  gave  undue  emphasis  to  a  part  of  the 
facts  relevant  to  the  issues  made  by  the  pleadings  and  proof. 
C.  &  0.  Ry.  Co.  V.  La/ng's  Admx.,  141  Ky.  592,  133  S.  W.  570. 

The  court  should  not  in  his  instructions  single  out  a  fact 
not  complained  of  in  the  petition,  or  give  undue  prominence 
to  certain  facts  which  with  others  go  to  make  out  a  cause  of 
action.  L.  &  N.  R.  Co.  v.  Earrod's  Admr.,  155  Ky.  155, 
159  S.  W.  685. 

There  is  great  danger  of  giving  undue  importance  to 
isolated  facts  by  singling  them  out  and  giving  a  special 
instruction  on  them.    Rothchild  v.  Floyd,  1  Ky.  Opin.  297. 

UNEARNED  PREMIUMS.— A  taxpayer  in  listing  under 
the  equalization  law  can  not  deduct  contingent  liabilities. 
Therefore  an  insurance  company  in  listing  its  property  can 
not  deduct  from  its  assets  its  contingent  liability  to  policy 
holders  for  losses,  or  by  reason  of  their  right  to  reclaim 
premiums  paid  in  the  event  of  a  cancellation  of  the  policy. 
A  company  is  held  liable  to  taxation  upon  its  reserve  fund, 
or  ''unearned  premiums,''  although  as  much  as  this  fund 
amounts  to  may  be  required  to  pay  losses  for  the  year.  Ken- 
tm  Ins.  Co.  V.  City  of  Covington,  86  Ky.  213,  9  R.  513. 

UNEQUAL. — ^An  allegation  that  a  license  tax  of  $25  on 
real  estate  agents  is  unequal,  unjust,  and  disproportionate  to 
that  on  other  occupations,  without  the  recital  of  any  facts 
to  support  it,  is  a  mere  conclusion  of  law.  City  of  Covington 
V.  Herzog,  116  Ky.  725,  76  S.  W.  538,  25  B. 
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UNEXPENDED. — 'Wihen  money  on  hand  has  been  set  apart 
for  a  specific  purpose  it  is  no  longer  ''unexpended"  Norman  v. 
Central  Ky.  Asylum,  92  Ky.  10. 

UNEXPENDED  BALANCE.— Und^r  Sec.  2962,  Ky.  Stats., 
part  of  charter  of  cities  of  the  first  class,  providing  that  ''any 
unexpended  balance  of  an  appropriation  in  any  current  fiscal 
year  shall  be  added  by  the  comptroller  to  the  amount  appro- 
priated for  the  same  purpose  out  of  the  levy  for  the  succeed- 
ing year,"  and  that  "unappropriated  balances  of  levies  in 
any  current  fiscal  year  shall  be  passed  to  the  credit  of  the 
same  funds  for  the  succeeding  year,"  the  board  of  public 
safety  has  no  power  to  use  in  any  year,  in  addition  to  the 
amount  appropriated  by  the  general  council  for  the  police 
department,  any  balance  in  the  treasury  arising  from  a  levy 
for  the  same  purpose  for  previous  years  until  it  has  been 
appropriated  by  the  council.  Neumeyer  v.  Krakel,  62  S.  W. 
518,  23  R.  190. 

UNFAIR  COMPETITION.— "Unfair  competition'*  piay  be 
defined  as  passing  off,  or  attempting  to  pass  off,  iipon  the 
public  the  goods  or  busii^ess  of  one  man  as  being  the  goods 
or  business  of  another.  Any  conduct  tending  to  produce  this 
effect  constitutes  unfair  competitiop  and  may  be  enjoined. 
The  means  employed  are  wholly  immaterial.  The  plaintiff 
need  not  show  a  proprietary  interest  in  the  names  or  symbols 
employed  by  the  defendant  to  work  the  deception.  Newport 
Sand  Bank  Co,  v.  Monarch  Sa/nd  Mining  Co,,  144  Ky.  7,  137 
S.  W.  784,  34  L.  R.  A.  (N.S.)  1040,  quoted  approvingly  in 
Crutther  &  Siarks  v.  Starks,  161  Ky.  690,  171  S.  W.  433. 

A  trade-name  does  not  have  to  be  identical  with  that  of 
another  in  order  to  justify  a  court  in  denying  its  use  because 
calculated  to  produce  unfair  competition.  It  is  sufficient  if 
it  is  so  similar  to  the  earliei*  adopted  trade-name  as  to  make 
it  likely  that  ordinary  and  unsuspecting  persons — ^prospective 
purchasers — would  be  led  to  believe  that  it  was  the  same.    Id. 

Where  there  is  a  similarity  in  the  main  distinguishing 
features  of  the  article  in  question,  it  is  usually  regarded  as 
sufficient  to  constitute  unfair  competition.    And,   again,   sini- 
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ilaxity  in  a  number  of  paints  tends  to  cqnstitate  unfair  com- 
petitiom,  where  similarity  in  any  one  of  the  points  might  not 
do  80.    Id, 

Where  for  a  long  term  of  years  a  retail  business  is  con- 
ducted at  the  same  place  in  a  city,  under  the  same  firm  or 
corporate  name,  it  is  unfair  competition  for  other  persons  to 
organize  a  corporaticm  and  adopt  a  part  of  the  corporate 
name  of  the  older  corporation  and  operate  a  similar  business 
under  such  corporate  name  two  blocks  from  the  older  busi- 
ness. Even  though  the  incorporators  of  a  new  corporation 
adopt  the  name  used  in  good  faith  and  without  purpose  to 
injure  the  older  concern  or  to  confuse  or  mislead  the  public, 
it  is  stiU  unfair  competition  if  it  tends  to  produce  such  result. 
Crutcher  &  Starks  v.  Starks,  161  Ky.  690,  171  S.  W.  433. 

Where  a  member  of  a  whiskey  firm  retires  and  selUr  all  his 
interest  in  the  business,  including  his  interest  in  the  trade- 
mark ''Bonnie  Bye,"  to  the  other  members  of  the  firm,  and 
afterwards  goes  into  the  same  business  and  sells  whiskey 
under  the  brand  and  label  of  *' Bonnie  &  Co.  Bye,"  and  the 
label  ia  similar  in  its  essential  features  to  the  label  used  by 
the  firm  of  which  he  was  formerly  a  member,  such  label  is 
an  infringement  of  the  trademark  ''Bonnie  ByB,"  and  is  so 
calculated  to  deceive  the  public  as  to  constitute  unfair  oompe- 
tition.  Bonme  &  Co.  v.  Bonnie  Bros.,  160  Ky.  487,  169 
S.  W.  871. 

One  who,  by  the  style  of  the .  bottle  used  and  the  label 
thereon,  undertakes  to  put  a  medicine  on  the  maricet  by 
deceiving  the  public  into  the  belief  that  they  are  buying 
medicine  made  and  sold  by  another  who  by  much  advertising 
and  expenditure  of  money  created  a  public  demand  therefor, 
is  guilty  of  unfair  competition.  Wilder  &  Co.  v.  Wilder^ 
6  Ky.  Opin.  432. 

"We  can  well  undeipstand  that  fire  insurance  companies, 
acting  together,  may  have  owners  of  property  practically  at 
their  mercy  in  the  mlttter  of  rates>  and  may  have  it  in  their 
power  to  deprive  the  public  generally  of  the  advantages  fiow- 
ing  from  competition  between  rival  organizations  engaged  in 
the  business  of  fire  insurance.     In  order  to  meet  the  evils  of 
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such  combinations  or  associations,  the  State  is  competent 
to  adopt  appropriate  regulations  that  will  tend  to  substitute 
competition  in  the  place  of  combination  or  monopoly."  Bell 
V.  Louisville  Board  of  Fire  Underwnters,  146  Ky.  841,  143 
S.  W.  388,  quoting  from  Complainant  v.  Hale,  219  U.  S.  307. 

UNFORESEEN  REASON^The  words  ''unforeseen  rea- 
son" in  a  contract,  permitting  one  of  the  parties  "for  any 
unforeseen  reason"  to  excuse  himself  from  performance,  left 
it  with  him  to  assign  any  reason  he  might  see  proper  for 
declining  to  perform  the  contract.  It  was  not  necessary  that 
the  reason  should  be  a  good  reason  or  a  reasonabie  reason. 
Behm-Zeiher  Co.  v.  Walker  Co.,  156  Ky.  6,  160  S.  W.  777. 

UNGOVERNABLE  PASSIONS.— See  Self-defense. 

UNHITCHED. — ^An  ordinance  of  a  town  imposing  a  fine  for 
leaving  a  team  on  a  street  thereof  hitched  to  a  wagon,  is 
valid  and  not  void  for  indefiniteness,  the  ordinance  meaning 
that  it  is  unlawful  for  one  in  charge  of  a  team  to  Ipave  it 
unhitched  or  unattached  upon  a  public  street.  Bowe  v. 
Beneer,  99  S.  W.  250,  30  R.  545. 

UNIFORMITY.— See  Tax. 

UNILATERAL  CONTRACT.— A  unilateral  executory  con- 
tract  is,  in  law,  a  nudAim  pactum,  and  is  unenforcible.  Where 
it  is  left  to  one  of  the  parties  to  an  agreement  to  choose 
whether  he  will  proceed  or  abandon  it,  neither  can  specifically 
enforce  its  execution  in  equity;  nor  is  a  recited  consideration 
of  $1  sufScient  to  uphold  an  action  for  the  specific  enforce- 
ment of  a  contract  otherwise  unsupported  by  consideration. 
Berry  v.  Frisbie,  120  Ky.  337,  86  S.  W.  558,  27  R.  724. 

UNILATERAL  EXECUTORY  CONTRACT.— A  lease  for  ten 
years  of  land  to  be  mined  for  phosphates  which  binds  the 
lessor  to  furnish  the  land  for  a  royalty  of  25  cents  per  ton 
for  the  phosphate  mined,  but  reserved  to  the  lessees  the  right 
to  begin  or  discontinue  the  work  of  mining  the  phosphate 
at  any  time  within  the  ten  years,  or  not  commence  at  all, 
as  they  may  elect,  is  a  unilateral  executory  contract,  which, 
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because  of  its  lack  of  mutuality,  is  in  law  unenforeible.  Nor 
is  a  recited  consideration  of  a  rental  of  $5  per  annum,  to  be 
paid  the  lessor  by  the  lessee,  for  the  year  or  years  mining 
operations  are  not  conducted,  sufficient  to  give  validity  to 
the  contract  Killebrew  v.  Murray,  151  Ky.  345,  151  S.  W. 
662. 

UNION  LABELS. — Statutes  protecting  union  labels  and 
brands.    Ky.  Stats.,  Sees.  4749-4755. 

UNITE. — ^A  charter  power  given  a  railroad  company  to  unite 
with  other  roads  refers  only  to  a  physical  connection  of  the 
tracks,  and  does  not  confer  power  to  purchase  or  to  lease  such 
roads,  or  authorize  any  union  of  franchises.  L.  &  .V.  £.  Co, 
V.  Kentucky,  161  U.  S.  677. 

UNITED  STATES.— These  words  include  District  of  Colum- 
bia and  Territories.    Ky.  Stats.,  Sec.  446. 

It  is  provided  in  Civil  Code,  Sec.  732,  that  in  the  construc- 
tion of  the  Code  the  words  "United  States"  embrace  the 
States  and  Territories  thereof  and  the  District  of  Columbia. 

The  United  States  is  in  law  a  corporation.  LouisviUe  v. 
Com.,  1  Duvall,  295. 

"We  can  not  know  judicially  what  the  cabalistic  letters 
*U.  S.'  mean.  Certainly  there  is  no  legal  definite  technical 
meaning  attached  to  them;  nor  can  we  determine  that  the 
words  'the  government'  mean  any  other  government  than 
that  of  Kentucky."    McCormick  v.  Oarth,  1  Ky.  Opin.  588. 

UNIVERSAL  AGENT.— See  Agency— Agent. 

UNJUST  DISCRIMINATION.— See  Discrimination. 

UNKNOWN. — The  fact  that  in  a  school  census  the  number 
of  school  children  listed  as  being  six  years  of  age  was  nine 
thousand,  two  hundred  and  eight,  and  the  number  listed  as 
being  nineteen  years  of  age  was  listed  as  nine  thousand, 
two  hundred  and  eighty-five,  while  the  average  of  all  ages 
between  six  and  nineteen  was  only  five  thousand,  together 
with  the  fact  that  a  large  number  were  returned  as  ** un- 
known"  or   '* names   unknown,"   is   sufl8cient    to   justi^   the 


Digitized  by  VjOOQIC 


UNKNOWN  CHILD.    3513    UNLAWFUL-UNLAW. 

court  in  finding  that  said  list  should  be  cut  down.  Louis- 
ville School  Board  v.  Superintendent  of  Public  Instruction, 
102  Ky.  394,  43  S.  W.  718,  19  R.  1350. 

UNKNOWN  CHILDREN.— A  summons  must  name  the 
defendant  to  be  summoned.  A  writ  commanding  the  ofiScer 
to  summon  ''unknown  children"  of  a  certain  person  is  not 
a  valid  summons,  and  the  issual  of  such  a  process  is  not  the 
commencement  of  an  action.  Kellar  v.  Stanley,  86  Ky.  240, 
9  R.  388. 

UNKNOWN  DEFENDANT.— "In  an  action  against  a  person 
whose  name  is  unknown  to  the  plaintiff  he  shall  be  described 
in  the  petition  and  process  as  unknown  defendant."  Civil 
Code,  Sec.  691. 

UNKNOWN  DEVISEES,  UNKNOWN  HEIRS.— Assessment 

of  property  in  name  of,  by  cities  of  the  first  class.  See  Ky. 
Stata,  Sec.  2990. 

UNLAWFUL— UNLAWFULLY.— The  word  "unlawful"  in 
the  statutes,  making  it  an  offense  to  *' unlawfully  take,  drive 
or  operate  a  motor  vehicle  without  the  consent  of  the  owner" 
should  be  construed  to  promote  the  purpose  of  the  act  and 
confined  to  persons  who  wrongfully,  illegally  and.  purposely 
take  and  operate  vehicles  without  the  consent  of  the  owner. 
A  person  who,  under  the  honest  mistake  that  he  had  the 
right  to  take  the  machine,  or  in  good  faith  believed  that  he 
was  the  owner  of  it,  would  not  be  guilty  of  an  unlawful 
taking  within  the  meaning  of  the  statute.  Singleton  v.  Com., 
164  Ky.  243,  175  S.  W.  372. 

An  indictment  for  selling  liquor  in  violation  of  a  local 
law  need  not  use  the  word  ** unlawfully"  in  naming  the 
offense,  it  being  sufficient  that  in  stating  the  acts  constituting 
the  offense  it  is  charged  that  the  liquor  was  unlawfully  sold. 
Farris  v.  Com.,  63  S.  W.  615,  23  R.  580. 

An  indictment  under  the  provisions  of  Sec.  1155  of  the 
Kentucky  Statutes,  which  charges  that  the  defendant  did 
willfully  and  feloniously  have  carnal  knowledge  of  a  female 
under  sixteen  years  of  age,  is  not  fatal  on  demurrer  because 


Digitized  by  VjOOQIC 


UNLAWFUL-UNLAW.  3514    UNLAWFUL-UNLAW. 

of  its  failure  to  allege  in  the  language  of  the  statute  that 
he  unlawfully  had  such  carnal  knowledge.  Clark  v.  Com., 
165  Ky.  472,  177  S.  W.  251. 

An  indictment  charging  that  defendant  **  unlawfully  exliib- 
ited  a  theatrical  performance"  without  stating  how  or  why 
the  exhibition  was  unlawful,  is  insufficient.  Pike  v.  Com., 
2  Duv.  89. 

Where,  in  a  prosecution  for  unlawfully  carnally  knowing^ 
a  female  under  sixteen  in  violation  of  Ky.  Stats.,  Sec.  1155, 
accused  admitted  that  at  the  time  he  had  carnal  knowledge 
of  the  prosecutrix  he  was  married  to  another  woman,  the 
failure  of  the  court  to  use  the  word  ''unlawfully"  in  its 
instructions  was  not  error,  since  any  intercourse  between 
defendant  and  prosecutrix  was  unlawful.  Moss  v.  Com.,  138 
Ky.  404,  128  S.  W.  296. 

'*In  Overstreet  v.  Commonwealih,  147  Ky.  471,  144  S.  W. 
751,  the  court  had  under  consideration  the  sufficien<gr  of  an 
indictment  on  demurrer.  The  indictment  failed  to  contain 
the  word  'unlawfully,'  and  was  in  other  respects  more  objec- 
tionable than  the  one  here  under  consideration.  In  that  case 
the  court  said:  'An  indictment  may  contain  more  than  is 
necessary,  or  it  may  be  phrased  in  inapt  words,  or  the  sen- 
tence may  be  ungrammatically  or  awkwardly  expressed,  or 
the  spelling  not  conform  to  approved  standards,  but  if,  when 
considered  as  a  whole,  the  charge  is  stated  with  sufficient 
clearness  and  certainty  to  enable  a  person  of  common  under- 
standing to  ^ow  what  he  is  charged  with,  and  to  enable 
the  court  to  pronounce  judgment,  no  error  in  form  or  expres- 
sion will  make  the  indictment  bad.'  "  Oreer  v.  Com,,  164 
Ky.  396,  175  S.  W.  665. 

In  Miller  v.  Commonwealth,  163  Ky.  246,  this  court  held 
that  it  was  unnecessary  to  use  this  phrase  (unlawfully)  in 
the  instructions  on  wilful  murder  and  voluntary  man- 
slaughter; and  the  same  reasoning  is  applicable  to  the  use 
of  language  negativing  innocence,  in  the  indictment.  See  22 
Cyc,  305;  Oreer  v.  Com.,  164  Ky.  396,  175  S.  W.  665. 
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Ky.  Stats.,  Sec.  1155,  provides  that  whoever  shall  **uiilaw- 
fally"  carnally  know  a  female  under  sixteen  shall  be  con- 
fined, etc.  Held,  that  the  word  ** unlawfully''  was  inserted 
to  exempt  carnal  knowledge  of  a  woman  under  sixteen  where 
the  parties  were  husband  and  wife,  and  that,  though  an 
indictment  under  such  section  must  charge  that  the  inter- 
course was  unlawful,  it  was  not  necessary  that  the  word 
"unlawful''  should  be  used  in  the  accusatory  part  thereof. 
Moss  V.  Com.,  138  Ky.  404,  128  S.  W.  296. 

In  action  for  unlawful  seizure  and  conversion  of  a  horse, 
wagon,  and  harness,  a  denial  that  plaintiflf  was  the  owner  of 
the  ** horse,  wagon,  and  harness,"  is  not  a  suflBcient  denial  of 
ownership;  nor  is  the  denial  that  defendant  ** unlawfully 
seized"  the  property  a  suflScient  denial  of  the  seizure.  Akin 
V.  OoocK,  6  R.  666. 

UNLAWFULLY,    FELONIOUSLY    AND   MALICIOUSLY.— 

Indictment  charging  that  *' defendant  did  unlawfully,  felon- 
iously, and  maliciously,  with  intent  to  kill  him,  cut  and 
wound  one  P.  Y.,"  import  an  exercise  of  will,  and  is  sufS- 
cient  under  Sec.  2,  Art.  6,  Chap.  29,  Gen.  Stats.  (Ky.  Stats., 
Sec.  1166).    Flint  v.  Com.,  81  Ky.  186,  5  R.  51. 

UNLAWFUL  ASSEMBLY.— It  is  necessary  to  state  in  an 
indictment  the  acts  constituting  the  offense,  and  not  mere 
conclusions  of  the  pleader,  and  to  charge  an  unlawful  assem- 
bly it  was  necessary  to  allege  that  the  parties  charged 
assembled  with  the  intention  to  aid  each  other,  and  to  charge 
the  thing  intended  to  be  done,  so  that  the  court  might  judge 
whether  it  was  unlawful.    Dowries  v.  Com,,  9  Ky.  Opin.  112. 

UNLAWFUL  BUSINESS.— A  corporation  is  not  organized 
for  an  unlawful  business,  so  as  to  make  its  officers  liable  for 
money  invested  in  its  bonds,  because  the  coupons  thereon  are 
to  be  paid,  as  money  accumulated,  in  order  of  their  number, 
though  the  business  is  bottomed  on  a  scheme  which,  under 
ordinary  conditions,  will  not  result  in  all  the  coupons  being 
paid.    Yokes  v.  Eatoru,  119  Ky.  913,  85  S.  W.  174,  27  R.  358. 

UNLESS  CONSENT  IN  WRITING.— The  verbal  consent  of 
the  agent  that  the  insured  property  might  remain  vacant  for 
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thirty  days  without  avoiding  the  policy  binds  the  company, 
although  the  policy  provided  that  if  the  building  should 
become  vacant  the  policy  should  become  void,  "unless  con- 
sent in  writing  by  the  company  be  indorsed  thereon.'*  N. 
0.  Ins.  Co.  V.  O'Brien,  8  R.  785. 

UNLIQUIDATED  CLAIM^The  Bankruptcy  Act  of  1898, 
Sec.  63,  subd.  '*b,"  permits  unliquidated  claims  against  the 
bankrupt  to  be  liquidated  as  the  court  may  direct,  and  may 
thereafter  be  proved.  Plaintiffs  were  partners  with  defend- 
ants in  buying  and  selling  tobacco,  and  plaintiffs  knew,  when 
defendants  filed  a  petition  in  bankruptcy  that  the  venture 
would  result  in  loss,  leaving  defendants  indebted  to  plaintiffs, 
though  the  exact  amount  was  not  then  known  and  could  not 
be  known  until  the  rest  of  the  tobacco  was  sold.  Held,  that 
plaintiffs  had  an  ''unliquidated  claim"  against  defendants 
within  Sec.  63,  subd.  **b,"  which  was  provable  when  plain- 
tiffs filed  their  petition,  and  was  barred  by  failure  to  present 
it,  and  the  provisions  of  the  bankrupt  act,  permitting  non- 
bankrupt  partners  to  administer  the  assets,  did  not  relieve 
them  from  reporting  to  the  court  the  amount  received  in  the 
settlement  of  the  partnership  affairs;  its  purpose  not  being 
to  defeat  the  rights  of  creditors  of  bankrupt  partners.  Dycus 
V.  Brown,  135  Ky.  141,  121  S.  W.  1010,  28  L.  R.  A.  (N. 
S.)   190. 

UNMARRIED.— In  Sams  v.  Sams'  Admr.,  86  Ky.  400,  the 
court  read  into  a  statute  the  word* ''unmarried,"  so  as  to 
make  it  express  the  true  legislative  intent.  Where  the  statute 
used  the  word  *'man,"  it  was  construed  by  this  court  to  mean 
''unmarried  man,"  although  the  word  "unmarried"  was 
omitted  from  the  statute.  James  v.  U.  S.  F.  &  0.  Co.,  133 
Ky.  310,  117  S.  W.  406. 

Meaning  of  words  "unmarried,"  and  "without  having  been 
married,"  in  will.  See  note  on  this  subject  in  15  L.  R.  A. 
292. 

UNMARRIED  AND  WITHOUT  ISSUE.— The  phrase  '*un. 
married   and   without   issi.e,"    used   in   a    devise   to   children. 
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held  to  mean  "without  lawful  issue."    Kennedy  v.   Arthur, 
3  Ky.  Opin.  466. 

UNNECESSARY  FORCE. — ''No  unnecessary  force  or  vio- 
lence shall  be  used  in  making  the  arrest."  Crim.  Code, 
Sec.  43. 

The  provision  in  Criminal  Code,  Sec.  43,  that  '*no  unnec- 
essary force  or  violence  shall  be  used"  means  that  no  more 
force  shall  be  used  than  ** reasonably  appears'*  to  the  person 
making  the  arrest  to  be  necessary.  Bowling  v.  Com,,  7  R 
821 ;  Hamlin  v.  Com.,  11  R.  348. 

UNOCCUPIED. — ^As  relating  to  vacancy  of  insured  prop- 
erty.   See,  also,  Vacancy. 

Where  a  policy  of  fire  insurance  describes  the  house  insured 
as  "occupied  as  a  family  residence,"  and  by  a  subsequent 
clause  provides  that  the  policy  shall  become  void  if  the  house 
''shall  be  or  become  vacant  or  unoccupied,"  the  words  ** occu- 
pied as  a  family  residence"  must  be  regarded  as  but  a  rep- 
resentation as  to  the  then  use  of  the  house,  and  the  subse- 
quent words  as  but  an  undertaking  by  the  insured  that  the 
house  shall  not  be  without  an  occupant  during  the  time  cov- 
ered by  the  policy.  Imperial  Fire  Ins,  Co,  v.  Kieman,  83 
Ky.  468. 

The  fact  that  a  tenant  of  insured  and  his  servants  had  for 
two  days  before  the  fire,  which  occurred  in  the  night,  been 
cleaning  the  insured  dwelling  house  preparatory  to  its  occu- 
pation did  not  constitute  an  occupation  within  the  meaning 
of  the  policy.  Thomas  v.  Hartford  Fire  Ins,  Co.,  53  S.  W. 
297,  21  R.  914. 

UNPROFESSIONAL  CONDUCT.— A  physician's  license 
may  be  revoked  for  unprofessional  conduct  which  is  dishonor- 
able, fraudulent  and  involves  moral  turpitude.  Forman  v. 
State  Board  of  Health,  157  Ky.  123,  162  S.  W.  796. 

Sec.  2715,  Ky.  Stats.,  is  void  for  uncertainty  to  the  extent 
that  it  authorizes  the  Sttate  Board  of  Health  to  revoke  the 
license  of  a  physician  for  "grossly  unprofessional  conduct 
of  a  character  likely  to  deceive  or  defraud  the  public.'' 
Mathews  v.  Murphy,  63  S.  W.  785,  23  R.  750,  54  L.  R.  A.  415. 
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UNQUALIFIED  ORDER  OR  PROMISE.— ''An  nnqualified 
order  or  promise  to  pay  is  unconditional  within  the  meaning 
of  this  act,  though  coupled  with  it:  (1)  an  indication  of  a 
particular  fund,  out  of  which  reimbursement  is  to  be  made, 
or  a  particular  account  to  be  debited  with  the  amount;  or 
(2)  a  statement  of  the  transaction  which  gives  rise  to  the 
instrument.  But  an  order  or  promise  to  pay  out  of  a  par- 
ticular fund  is  not  unconditional/'  Negotiable  Inst.  Law, 
Ky.  Stats.   (1915),  Sec.  37206,  Subsec.  3. 

UNREASONABLE  TIME.— In  an  indictment  of  a  railroad 

company  for  allowing  a  bridge  to  remain  out  of  repair  ''an 
unreasonable  length  of  time/'  the  words  quoted  need  not  be 
used  if  the  language  used  conveys  the  idea;  and  a  charge 
that  it  was  suffered  to  remain  in  such  condition  tw  a  period 
of  nearly  six  months  is  sufficient.  7.  C.  B.  Co.  v.  Cam., 
138  Ky.  742,  129  S.  W.  94. 

An  indictment  charged  that  a  railroad  company  by  its 
track,  ties,  rails  and  earth  did  for  a  long  and  unreasonable 
time  and  for  more  than  three  months  next  before  November 
18,  1909,  continuously,  willfully  and  unlawfully  obstruct  a 
road  and  prevent  public  travel  thereon  and  thereover,  and 
willfully  failed  to  prepare  or  maintain  any  reasonable  cross- 
ings or  approaches  to  its  ties,  track  or  rails  upon  the  highway, 
and  so  prevented  the  citizens  of  the  county  and  all  the  good 
people  of  the  Commonwealth  from  using  the  road  at  that 
point.  Held,  a  sufficient  charge  that  the  road  was  obstructed 
unnecessarily  long.  Madisonville,  Hartford  <&  E.  R.  Co.  v. 
Com.,  140  Ky.  255,  130  S.  W.  1084. 

**In  determining  what  is  a  'reasonable  time'  or  an  'unrea- 
sonable time,'  regard  is  to  be  had  to  the  nature  of  the  instru- 
ment, the  usage  of  trade  or  business  (if  any)  with  respect  to 
such  instruments,  and  the  facts  of  the  particular  case.** 
Negotiable  Inst.  Law,  Ky.  Stats.  (1915),  Sec.  37206,  Sub- 
sec.  192.    See,  also.  Reasonable  Timb. 

UNSAFE. — In  an  action  for  injuries  to  a  passenger  alighting; 
an  instruction  was  more  favorable  to  the  railroad  company 
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than  it  was  entitled  to,  where  it  required  the  jury  to  believe 
the  place  to  have  been  both  *'uniisuar'  and  ** unsafe"  before 
finding  for  the  plaintiff,  when  she  was  entitled  to  recover 
if  the  place  was  not  reasonably  safe,  whether  it  was  the  usual 
place  to  alight  or  not.  Louisville,  H.  <&  St.  L.  Ry,  Co.  v. 
Davis,  157  Ky.  239,  162  S.  W.  1124. 

An  instruction  that  it  was  the  duty  of  a  street  railway 
company  to  exercise  ordinary  care  to  so  lay  and  maintain 
its  tracks  on  public  streets  as  not  to  render  the  streets  unsafe 
or  dangerous  for  vehicles  is  equivalent  to  an  instruction 
that  it  was  its  duty  to  so  construct  and  maintain  them  that 
the  streets  would  be  so  nearly  on  a  level  with  the  rails  as  to 
reasonably  prevent  injury  to  the  traveling  public.  Perry  v. 
South  Covington  it  Cincinnati  St.  By.  Co.,  155  Ky.  378,  159 
S.  W.  800. 

Naphtha  was  shipped  in  a  car  billed  as  ** carbon  oil'* 
under  an  arrangement  with  the  railroad  that  it  was  to  be  so 
shipped.  The  barrels  were  branded  ''unsafe  for  illuminating 
purposes."  On  the  trip  the  conductor  entered  the  car  with 
a  lantern  to  stop  a  leak,  and  was  injured  by  an  explosion. 
Held,  that  the  shipper  was  bound  to  so  mark  the  barrels  that 
the  employe  of  the  carrier  in  the  exercise  of  ordinary  pru- 
dence would  ascertain  the  nature  of  the  goods;  and  whether 
the  brand  mentioned  was  sufficient  for  that  purpose  was  a 
question  for  the  jury.  Standard  Oil  Co.  v.  Tiemey,  92  Ky. 
367,  13  R.  626. 

The  general  rule  that  there  is  no  right  of  contribution 
between  joint  tort-feasors,  does  not  apply  between  a  city  and 
another,  where  a  sidewalk  is  made  unsafe  by  their  joint  neg- 
ligence. City  of  Bowling  Oreen  v.  Bowling  Oreen  Oaslight 
Co.,  112  S.  W.  917. 

UNSOUND  MIND.— See,  also,  title  Soundness  of  Mind. 

It  is  provided  in  Ky.  Stats.,  Sees.  446,  450,  that  in  the 
construction  of  the  statutes  '*the  words  *  unsound  mind'  shall 
be  construed  to  include  every  one  who  is  an  idiot,  lunatic, 
non  compos  or  deranged." 
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It  is  provided  in  Civil  Code,  See.  732,  Subsec.  31,  that  in 
the  construction  of  the  Code  the  word  "disability'*  means 
coverture,  infancy,  unsoundness  of  mind,  or  imprisonment 
in  a  penitentiary  of  this  State  or  of  any  other  country. 

Ky.  Stats.,  Sees.  2149,  2162,  conferring  on  Circuit  or 
County  Courts  jurisdiction  over  the  persons  and  estates  of 
''those  whose  minds,  on  account  of  any  infirmity  or  weight 
of  age,  have  become  so  imbecile  or  unsound"  as  to  be  incom- 
petent, and  providing  for  an  inquest  on  persons  of  "unsound 
mind,"  apply  only  to  persons  of  unsound  mind,  and  juris- 
diction of  the  Circuit  and  County  Courts  to  assume  the 
care  and  custody  of  the  estate  of  persons  incompetent  to  man- 
age their  estates  is  limited  to  those  whose  incompetency  is  due 
to  mental  unsoundness  or  imbecility;  and  therefore  the  ver- 
dict of  a  jury  that  a  woman  charged  to  be  of  unsound  mind 
"is,  by  reason  of  great  age  and  physical  infirmity,  unable 
to  control  and  manage  her  estate  and  care  for  same,"  is  void. 
Taylor  v.  Moore,  112  Ky.  330,  65  S.  W.  612,  23  R.  1572. 

"Under  the  general  head  of  mental  unsoundness  connected 
with  sleep,  Wharton  &  Stille  group  somnolentia,  somnam- 
bulism, and  nightmare.  They  define  somnolentia  *to  be  the 
lapping  over  of  a  profound  sleep  into  the  domain  of  apparent 
wakefulness,'  and  say  that  it  produces  a  state  of  involun- 
tary intoxication,  which  for  the  time  destroys  moral  agency." 
(Med.  Jour.,  Sec.  151.)     Fain  v.  Com.,  78  Ky.  187. 

A  request  to  charge  that  if  B.,  on  September  2,  1902,  did 
not  have  mental  capacity  sufficient  to  understand  his  prop- 
erty rights  and  the  character,  object,  and  nature  of  the  trans- 
fer of  the  corporate  stock  in  question  and  to  transfer  the 
same  according  to  a  definite  purpose  and  desire  of  his  own, 
then  he  was  of  "unsound  mind,"  but  if  he  had  mental 
capacity  sufficient  to  understand  his  property  rights  and 
character,  object,  and  nature  of  the  transfer  of  the  stock  by 
means  of  the  powers  executed  and  to  transfer  the  same 
according  to  a  definite  purpose  and  desire  of  his  own,  he  was 
not  of  unsound  mind,   sufSciently  presented  the  question  of 
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lack  of  capacity  to  the  jury.  Bannan  v.  Patrick  Bamum 
Sewer  Pipe  Co.,  136  Ky.  556,  119  S.  W.  1170,  124  S.  W.  843. 

The  words  **of  unsound  mind''  are  equivalent  to  the  terms 
non  compos  mentis,  and  necessarily  import  a  total  deprivation 
of  reason.    Jenkins  v.  Jenkins,  2  Dana,  103. 

The  fact  that  one  believes  in  spiritualism  is  not  an  evidence 
of  an  unsound  mind.  A  belief  founded  upon  evidence,  however 
unsaftiafaetory  that  evidence  may  be  to  some  other  mind  which 
measures  it  to  test  its  sufiSciency,  is  not  an  insane  delusion. 
Schildnechi  v.  Rompf's  Executrix,  4  S.  W.  235;  Raison  v. 
Baison,  Extx,,  148  Ky.  116,  146  S.  W.  400. 

If  defendant's  mind  was  **free  from  disease,  then  no 
impulse  to  shoot"  the  deceased,  *'no  matter  how  violent,  and 
no  matter  how  completely  it  dominated  his  will,  was  unsound- 
ness of  mind"  so  as  to  excuse  the  homicide.  McCarty  v. 
C(m.,  114  Ky.  620,  71  S.  W.  656,  24  R.  1427. 

Under  Civil  Code,  See.  35,  Subsec.  3,  a  person  of  unsound 
mind  having  no  committee,  may  sue  by  his  next  friend ;  and  the 
expression,  "person  of  unsound  mind,"  as  used  in  that  section, 
em!braces  not  only  lunatics,  but  persons  whose  minds  have  be- 
come so  impaired  by  disease  or  other  cause  as  to  be  unable  to 
take  care  of  their  own  interests.  Howard  v.  Howard,  87  Ky. 
616,  9  S.  W.  411,  10  R.  478,  1  L.  R.  A.  610. 

UNSOUNDNESS. — Every  sickness  is  not  unsoundness.  If 
in  the  sale  of  a  slave  the  state  of  health  is  concealed  or  mis- 
represented, the  purchaser  may  be  absolved  from  the  contract. 
Smith  V.  Rowzee,  3  Mar.  530. 

UNTIL. — Where  defendants  were  given  until  the  twenty- 
second  day  of  the  term  to  file  their  answer,  and  they  ten- 
dered it  on  the  twenty-second  day,  they  were  in  time.  ComSb9 
V.  Frick  Co.,  162  Ky.  42,  171  S.  W.  999. 

A  judgment  that  a  party  is  not  to  pay  a  sum  adjudged 
against  him  *'till  further  ordered"  is  not  final.  Tinley  v. 
MaHin,  80  Ky.  463,  4  R.  327. 

** Until"  a  designated  time  or  event.  See  notes  on  this 
subject  in  49  L.  R.  A.  202,  15  L.  R.  A.  687. 
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UNTIL  ACCEPTED. — ^A  provision  in  a  contract  giving  a 
construction  company  all  the  earnings  of  a  railroad  ''during 
construction"  and  ''until  accepted"  held  not  to  give  it  a 
lien  on  the  road.  Wright  v.  Kentucky  &  Great  Eattem  By. 
Co.,   117  U.   S.   72,  96. 

UNTIL  ATTACKED  FOR  FRAUD.— A  mortgage  of  prop- 
erty  to  be  acquired  in  future  is  constructivdy  fraudulent  as 
to  the  other  creditors  of  the  mortgagor,  and  while  it  is  said 
that  such  a  mortgage  is  good  against  creditors  "until  attacked 
for  fraud,"  it  is  sufScient  to  constitute  such  an  attack  to 
state  that  the  property  sought  to  be  subjected  was  obtained 
subsequent  to  the  giving  of  the  mortgage.  Loth  v.  Carty, 
85  Ky.  591,  9  R.  131. 

UNTIL  CHANGED  BY  LAW.— For  meaning  of  these  words 
in  Ky.  Const.,  Sec.  184,  see  Marsee  v.  Eager,  125  Ky.  453, 
101  S.  W.  882,  31  R.  79. 

UNTIL  OTHERWISE  PROVIDED.— "Sec.  209,  Const.,  reads 
as  follows:  'The  powers  and  duties  of  the  railroad  conmiis- 
sioners  shall  be  regulated  by  law;  and  until  otherwise  pro- 
vided by  law,  the  commission  so  created  shall  have  the  same 
powers  and  jurisdiction,  perform  the  same  duties,  be  sub- 
ject to  the  same  regulations,  and  receive  the  same  compensa- 
tion, as  now  conferred,  prescribed  and  allowed  by  law  to  ttie 
existing  railroad  commissioners.'  When  the  constitutional 
convention  said  'until  otherwise  provided  by  law'  the  rail- 
road commission  shall  have  the  same  jurisdiction  as  then 
conferred  by  law,  it  did  not  intend  to  keep  in  force  laws 
which  were  inconsistent  with  its  self -executing  provisions." 
Com,  V.  L.  it  N,  B.  Co.,  112  Ky.  83,  65  S.  W.  158,  23  R.  1382. 

UNTIL  PAID.— Where  the  petition  alleged  that  the  laws  of 
Ohio,  under  which  the  note  sued  on  was  executed,  author- 
ized contracts  for  the  payment  of  eight  per  cent,  interest, 
and  the  note  stipulated  for  that  rate,  without  adding  the 
words    "until    paid,"    the    note    bore    eight    per    cent,    only 
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until  maturity,  and  after  that  six  per  cent.,  there  being  no 
allegation  that  by  the  laws  of  Ohio  the  eight  per  cent,  runs 
until  the  debt  is  paid.  Thomas  v.  Bruce,  50  S.  W.  63,  20 
R.  1818. 

Where  in  an  action  on  a  note  which  bore  ten  per  cent, 
interest  from  date  the  petition  alleged  that  the  agreement 
was  that  it  was  to  bear  ten  per  cent,  interest  until  paid,  and 
that  the  words  ** until  paid"  were  omitted  by  mistake,  and 
there  was  evidence  of  such  agreement  by  one  of  the  obligors, 
a  judgment  against  him  for  ten  per  cent,  until  paid  was 
proper;  but  as  to  the  others,  as  to  whom  there  was  no  evi- 
dence of  such  agreement,  judgment  should  go  only  for  six  per 
cent.    McNeil  v.  WcUkins,  15  R.  780. 

UNTIL  THE  DECISION  OF  THE  APPEAL.— Under  Grim. 
Code,  Sec.  336,  Subsec.  3,  which  provides  that  an  appeal 
shall  suspend  the  execution  of  the  judgment  only  **  until  the 
decision  of  the  appeal,"  the  mandate  may  issue  immediately 
on  an  aflBrmance  of  a  judgment  of  conviction.  Nelson  v. 
Com.,  94  Ky.  594,  15  R.  255. 

UNTIL  THE  LAST  PAYMENT.— A  covenant  to  convBy  at 
a  future  day  for  a  sum  of  money  **in  hand  paid,"  and  reserv- 
ing a  lien  ** until  the  last  payment,"  binds  the  covenantor  to 
convey  on  the  day  named,  whether  the  consideration  is  then 
paid  or  not.     Hemdon  v.  Venable,  7  Dana,  371. 

UNUMQUODQUE  D\SSOL\/\T[JR.—Unumquodque  dissd- 
viiur  eodem  m4)do  quo  colHgaium  est.  Every  obligation  must 
be  dissolved  with  the  same  solemnity  with  which  it  was 
created;  e.  g.,  an  obligation  incurred  under  a  deed  can  only 
be  released  by  another  deed.     Cochran's  Law  Lexicon. 

This  maxim  is  applied  in  Cooper  v.  Fisher  &  Smith,  7  J.  J. 
Mar.  398. 

UNUM  EST  TACERE,  ALIUD  CELARE.— It  is  one  thing 
to  be  silent,  another  to  conceal;  e.  g.,  a  vendor,  in  most  cases, 
is  not  bound  to  disclose  latent  defects  to  an  intending  pur- 
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chaser;  but  if  he  by  fraudulent  device  conceal  a  defect  which 
would  otherwise  be  patent,  the  contract  will  be  voidable  by 
the  purchaser.    Cochran's  Law  Lexicon. 

UNUSUAL. — ^In  an  action  for  injuries  to  a  passenger  alight- 
ing, an  instruction  was  more  favorable  to  the  railroad  c<Mn- 
pany  than  it  was  entitled  to,  where  it  required  the  jury  to 
believe  the  place  to  have  been  both  **unusuar*  and  ** unsafe" 
before  finding  for  the  plaintiflF,  when  she  was  entitled  to 
recover  if  the  place  was  not  reasonably  safe,  whether  it  was 
the  usual  place  to  alight  or  not.  LcyicisviUe,  H.  it  St.  L.  Ry. 
Co.  V.  Davisy  157  Ky.  239,  162  S.  W.   1124. 

UNUSUALLY  DANGEROUS  CROSSING.— Where  a  street 
crossing  over  railroad  tracks  is  used  by  many  persons,  and  is 
more  than  ordinarily  dangerous  to  such  persons,  the  com- 
pany, in  addition  to  the  usual  signals,  must  provide  such 
signals  as  are  reasonably  necessary  to  give  notice  of  a  train's 
approach  to  the  crossing.  Southern  Ry.  Co.  in  Ky.  v.  Win- 
chester's Extx.,  127  Ky.  144,  105  S.  W.  167,  32  R,  19. 

It  is  the  duty  of  a  pedestrian  in  approaching  a  railroad 
crossing  to  use  such  care  as  may  be  usually  expected  of  an 
ordinarily  prudent  person  to  learn  of  the  approach  of  trains 
and  keep  out  of  their  way,  and  if  the  crossing  is  especially 
dangerous  he  must  exercise  increased  care  commensurate  with 
the  danger;  and  if  his  failure  to  do  so  causes  him  injury  he 
can  not  recover,  though  the  company  is  negligent  in  not 
keeping  its  train  under  reasonable  control  in  approaching^ 
the  crossing,  in  not  keeping  a  reasonable  lookout,  and  in  giv- 
ing inadequate  warning.    Id. 

UNWORTHY.— Under  Sec.  4503,  Ky.  Stats.,  providing  that 
the  county  superintendent  shall  revoke  the  certificate  of  a 
teacher  if  he  ehall  be  found  'incompetent,  ineflBcient,  immoral, 
or  otherwise  unworthy  to  be  a  teacher,"  the  fact  that  a  teacher 
has  on  a  single  occasion  assisted  an  applicant  for  a  certificate 
in  his  examination  does  not  authorize  the  revocation  of  his 
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certificate.    8upt.   Com.   Schools  v.   Taylor,   105   Ky.   387,   49 
S.  W.  38,  20  R.  1241. 

UPON. — Kentucky  Stats.,  Sec  768,  Subsec.  5,  authorizes 
railroads  to  construct  their  roads  across  any  water  course, 
road,  street,  etc.,  and  provides  that  in  case  the  road  is  con- 
structed upon  any  public  street  or  alley,  it  shall  be  upon 
sueh  terms  as  shall  be  agreed  upon  between  the  company  and 
the  city.  Held,  that  the  railroad  company  can  not  construct 
its  line  across  a  public  street  or  sidewalk  without  the  consent 
of  the  city,  as  the  words  **upon''  and  ** across"  mean  sub- 
stantially the  same  thing;  a  railroad  line  across  a  street  being 
upon  it.  City  of  Covington  v.  L.  &  N.  B.  Co.,  158  Ky.  136, 
164  S.  W.  329. 

UPON  ARRIVAL. — These  words  in  Wilson  Act,  refer  not  to 
State  lines,  but  to  the  consignee,  and  importations  can  not  be 
interfered  with  until  they  reach  the  persons  for  whom 
intended.    Rhodes  v.  lousi,  170  TJ.  S.  412. 

UPON  CONVICTION.— Ky.  Stats.,  Sec.  819,  to  the  extent 
that  it  provides  that  indictments  against  railroad  corporations 
for  unjust  discrimination  shall  be  made  only  upon  the  recom- 
mendation or  request  of  the  railroad  commission,  violates  Ky. 
Constitution,  Sec.  217,  prescribing  a  penalty  for  that  offense 
"upon  conviction  by  a  court  of  competent  jurisdiction," 
there  being  nothing  in  the  Constitution  to  authorize  the  rail- 
road commission  or  the  Legislature  to  relieve  any  carrier  from 
the  penalty  prescribed.  Com.  v.  L.  &  N.  B.  Co.,  112  Ky.  75, 
65  S.  W.  158,  23  R.  1382. 

UPON  ITS  ROAD. — Plaintiff  sued  to  recover  for  injuries 
received  while  a  passenger  on  a  railroad  train  between  certain 
I>oints  in  Florida,  alleging  that  defendant  running  and  ope- 
rating the  road  contracted  to  (narry  him  **upon  its  road" 
between  the  points  named.  Plaintiff  purchased  a  ticket  from 
defendant  in  Cincinnati,  Ohio,  to  carry  him  from  that  point 
to  Jacksonville,  Florida.  The  proof  showed  that  another  com- 
pany than  the  defendant  controlled  and  operated  that  part  of 
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the  road  upon  which  plaintiff  was  injured.  Held,  that  he 
was  not  entitled  to  recover.  L,  &  N.  R.  Co.  v.  Thorpe,  8  R. 
783. 

UPON  OR  ACROSS.— Words  in  a  statute  authorizing  a  rail- 
road company  to  construct  its  road  ''upon  or  across"  a  pub- 
lic highway  do  not  give  it  the  right  to  lay  its  tracks  longi- 
tudinally in  the  highway.  County  of  Jefferson  v.  LouisviUe 
&  Inierurban  B.  Co.,  155  Ky.  810,  160  S.  W.  502. 

UPON  THE  BONDS. — ^An  agreement  by  an  agent  with  his 
principal,  whose  money  he  had  invested  in  bonds,  which  after- 
wards depreciated,  **for  value  received"  in  the  bonds  to  pay 
the  principal  a  named  price — ^the  face  value  of  the  bonds, 
and  interest  annually  **upon  the  bonds"  until  collected,  "not 
to  pay  the  principal  until  collected,"  shows  a  sale  of  the 
bonds  to  the  agent.    Denny  v.  Campbell,  9  R.  367. 

UPON  THE  DAY. — ^As  the  fraction  of  a  day  is  not  regarded 
in  law,  the  sale  or  gift  of  spirituous,  vinous,  or  malt  liquors 
at  any  time  during  the  twenty-four  hours  of  an  election  day 
must  be  held  a  violation  of  Sec.  154  of  the  Constitution, 
which  requires  the  General  Assembly  to  prescribe  such  laws 
as  may  be  necessary  for  the  restriction  of  the  sale  or  gift  of 
spirituous,  vinous,  or  malt  liquors  "on  election  day,"  as  well 
as  of  the  statute  enacted  in  pursuance  thereof,  which  pro- 
hibits the  sale  or  gifts  of  such  liquors  "upon  the  day"  of 
any  general  or  primary  election.  Com.  v.  Murphy,  95  Ky. 
38,  15  R.  411. 

UPON  THE  SAME  CONDITIONS.— Where  an  indictment 
charges  a  violation  of  Sec.  215  of  Constitution  by  charg^g 
A.  a  greater  rate  for  shipment  of  molasses  than  to  B.  be- 
tween the  same  points,  but  omits  the  words  "upon  the  same 
conditions,"  this  omission  is  fatal,  as  it  is  required  under 
Sec.  124,  Criminal  Code.  Com.  v.  C.  &  0.  Ry.  Co.,  72  S.  W. 
758,  24  R.  1887. 

UPON  TRUST— Oifts  ''in  trust"  or  "upon  trust"  See 
note  on  this  subject  in  37  L.  B.  A.   (N.S.)   401. 
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UPSET  PRICE. — In  a  judicial  sale  the  court  may,  when 
it  seems  proper  and  right,  fix  a  price  below  which  the  prop- 
erty can  not  be  sold.  Spence  v.  Com.,  140  Ky.  272,  130  S. 
W.  1113. 

UP  THE  BRANCH.— Where  a  patent  describes  a  line  as 
beginning  at  a  comer  on  a  branch  and  running  ''up  the 
branch  and  binding  thereon,"  the  line  must  follow  the  water- 
course, and  not  the  course  and  distances  as  found  by  survey. 
Bailey  v.  McConneU,  12  R.  473. 

U.  8. — The  letters  U.  S.  used  in  an  indictment  do  not  neces- 
sarily mean  the  United  States.    Sulzer  v.  Com,,  4  R.  365. 

**We  can  not  know  judicially  what  the  cabalistic  letters 
*U.  S.'  mean.  Certainly  there  is  no  legal  definite  technical 
meaning  attached  to  them;  nor  can  we  determine  that  the 
words  'the  government'  mean  any  other  government  than 
that  of  Kentucky.''    McCormick  v.  Oarth,  1  Ky.  Opin.  588. 

"The  letters  *U.  S.',  are  universally  understood  to  stand  for 
the  United  States."    Allen  v.  C<m.,  73  S.  W.  1027,  24  R.  2259. 

USAGE. — See,  also.  Custom. 

"In  England  mnnicipal  corporations  claim  and  exercise 
many  powers  wholly  in  virtue  of  a  long-established  usage, 
or  of  prescription,  which  implies  a  lost  charter  conferring 
such  powers.  .  .  .  But  usage  in  this  country  has  a  much 
more  limited  operation.  It  is  the  necessary  result  of  the 
manner  in  which  our  municipal  corporations  are  created, 
viz — ^by  express  legislative  act,  wherein  their  powers  and 
duties  are  wholly  prescribed — that  the  powers  themselves  can 
not  be  added  to,  enlarged,  or  diminished  by  proof  of  usage." 
Creekmore  v.  Justice  &  Co,,  152  Ky.  514,  153  S.  W.  738. 

An  agreement  between  a  labor  nnion  and  an  employer 
of  labor  is  not  a  contract  but  a  usage,  which  the  employer 
intends  to  adopt  and  maintain,  for  the  time  therein  stipu- 
lated, in  the  conduct  of  his  business.  Hudson  v.  Cincinnati, 
N.  0.  do  T,  P.  Ry.  Co,,  152  Ky.  711,  154  S.  W.  47. 

"Usage  can  not  alter  the  case.  An  unlawful  expenditure 
of  money  by  a  town  can  not  be   rendered  valid  by  usage, 
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however  long  continued.  Abuses  of  power  and  violation  of 
right  derive  no  sanction  from  time  or  custom.'*  Creekmore 
V.  Justice  d'  Co.,  152  Ky.  514,  153  S.  W.  738. 

**In  Btjrd  v.  Beall,  150  Ala.  122,  the  court,  in  defining 
usage  said,  'usage'  refers  to  'an  established  method  of  deal- 
ing, adopted  in  a  particular  place,  or  by  those  engaged  in  a 
particular  vocation  or  trade,  which  acquires  legal  force, 
because  people  make  contracts  in  reference  to  it.'  In  sup- 
port of  this  definition,  29  Am.  &  Eng.  Ency.  of  Law,  365,  and  12 
Cyc.  1033,  are  cited.''  Hudson  v.  Cincinnaii,  N,  0.  c&  T.  P. 
Ry.  Co.,  152  Ky.  711,  154  S.  W.  47. 

A  usage  or  custom  of  trade  to  be  a  guide  in  the  construc- 
tion of  contracts,  must  be  uniform,  reasonable  and  generally 
known,  and  the  evidence  in  this  case  falls  short  of  establish- 
ing the  custom  according  to  these  well  known  rules.  KendaU 
V.  Russell,  35  Ky.  503;  Houston  v.  Peters,  58  Ky.  558;  Cald- 
well V.  Dawson,  61  Ky.  121;  Eagle  Dist,  Co.  v.  McFarUmd, 
14  R.  360.  In  Tamplett  v.  Saffell,  15  R.  31,  the  rule  in  ques- 
tion ii^  stated  in  these  words:  ''No  custom  or  usage,  however 
well  established,  can  be  incorporated  into  a  contract  if  it  is 
inconsistent  with  the  clear  intention  of  the  parties.  An 
expressed  exclusion  is  not  necessary;  it  is  sufiScient  that  the 
custom  is  excluded  by  necessary  implication."  Shaw  v. 
Ingram-Day  Lumber  Co.,  152  Ky.  329,  153  S.  W.  431. 

USAGE  OF  LANGUAGE.— Statutes  are  to  be  construed 
liberally.  Words  and  phrases  must  be  construed  according" 
to  the  common  and  approved  usage  of  language,  but  tech- 
nical words  and  phrases,  and  such  others  as  may  have  acquired 
a  peculiar  and  appropriate  meaning  in  the  law  shall  be  con- 
strued and  understood  according  to  such  meaning.  See  Ky. 
Stats.,  Sec.  460. 

USE. — Stock  held  by  a  married  woman  in  a  corporation  in 
her  name  is  not  her  separate  estate  under  Sec.  15,  Art.  4, 
Chap.  52,  Gen.  Stats.,  unless  there  is  some  indication  or 
expression  on  the  face  of  the  certificate  or  transfer-book  of 
such  stock  to  the  effect  that  it  is  for  her  "use."  The  require- 
ments of  the  statute  that  it  shall  be  expressed,  "that  it  is 
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for  the  use  of  such  female,"  means  the  same  thing  as  the 
requirement  of  the  former  statute,  that  it  should  be  expressed 
to  be  for  her  ** exclusive  use."  LotUsviUe  Oas  Co.  v.  Clay,  95  Ky. 
363,  15  R.  770. 

Testator  gave  certain  property  to  his  wife  **to  have,  to 
hold,  and  to  use  as  she  may  wish."  Held,  that  the  wife  took 
the  fee.  The  words  **as  she  may  wish,"  in  the  will,  modify 
not  only  the  words  **to  use,"  but  also  the  words  **to  have 
and  to  hold."    Scott  v.  Scott,  105  S.  W.  896,  32  R.  464. 

Under  a  contract,  whereby  plaintiflP  transferred  certain  pat- 
ents and  inventions  to  defendant  in  oonsideration  of  defendant's 
agreement  to  emrploy  plaintiff  at  a  salary  of  $200.00  a  month 
and  expenses  so  long  as  defendant  continued  to  use  the  patents 
and  inventions  the  word  ''use"  means  the  right  to  use,  and  an 
instPDiCtion  telling  the  jury  that  the  failure  of  the  defendant  to 
retransfer  the  patents  and  inventions  to  the  plaintiff,  or  offer 
to  do  so,  amounted  to  a  continued  use  of  the  patents  and  inven- 
tions, was  proper.    Hudson  Engineering  Co.  v.  Shaw,  167  Ky.  27. 

USE  AND  BENEFIT.— Testator  devised  land  to  his  wife  and 
three  younger  children  **for  their  use  and  benefit,"  during 
the  Jjfe  of  his  wife,  should  she  remain  a  widow,  with  the 
provision  that,  if  the  mother  should  die  before  the  youngest 
child  became  of  age,  the  land  should  be  taken  care  of  and 
used  for  the  benefit  of  the  children  until  the  youngest  should 
arrive  at  maturity,  the  land  to  be  then  sold  and  all  the  tes- 
tator's children  made  equal  out  of  the  proceeds.  Held,  that 
the  widow  took  a  life  estate  in  the  whole  land,  in  case  she 
remained  a  widow,  for  the  use  and  benefit  of  herself  and 
three  youngest  children.    Moore  v.  Moore,  7  R.  767. 

"Where  it  appears  on  the  face  of  the  petition  that  G.,  who 
as  plaintiff  sues  for  the  **use  and  benefit"  of  W.,  has  no 
interest  in  the  matter,  and  W.  is  not  a  plaintiff,  the  petition 
should  be  dismissed.  But  even  if  W.  should  be  considered 
a  party  to  the  petition,  G.,  having  no  interest,  can  not  prose- 
cute an  appeal  alone.     Oarrigus  v.  Blakey,  7  R.  677. 

USE  AND  ENJOY  AT  HER  PLEASURE— Where  testator's 
will  gave  all  his  property  to  his  wife,  to  use  and  enjoy  at 
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her  pleasure  and  with  power  to  convey  all  his  real  estate, 
she  became  the  unqualified  owner  of  all  his  real  estate.  Reid 
V.  Singer  Mfg.  Co.,  128  Ky.  50,  107  S.  W.  310,  32  R.  927. 

USE  AND  ENJOYMENT  OF  PROPERTY-— The  use  and 

enjoyment  of  property  guaranteed  by  the  State  and  Federal 
constitutions  mean  such  use  and  enjoyment  as  will  not  unneces- 
sarily endanger  or  destroy  the  property  of  others.  0 'Bryan  v. 
Highland  Apartment  Co.,  128  Ky.  282, 108  S.  W.  257,  33  R.  349, 
15  L.  R.  A.  (N.S.)  419. 

USE  AND  MANAGE.— ''The  words  'use  and  manage,'  con- 
sidered in  connection  with  the  right  to  sell  and  invest  the 
proceeds  for  the  interest  of  the  testator's  family,  conferred 
upon  her  no  right  to  consume  and  sell  the  property  for  her 
support  and  maintenance  alone.  The  only  right  to  sell  is 
for  the  purpose  of  reinvestment"  Mason  v.  Tuell,  161  Ky. 
392,  170  S.  W.  950. 

USE  AND  OCCUPATION.— Unless  the  relation  of  landlord 
and  tenant  existed  at  some  period  between  the  parties,  there 
can  be  no  implied  promise  to  pay  rent;  and  without  the 
existence  of  such  a  promise,  express  or  implied,  an  action  at 
law  can  not  be  maintained  and  rent  recovered  thereon  for  the 
use  and  occupation  of  land.  Rogers  v.  Wiggs,  12  B.  M.  505 ; 
R.  &  L.  T.  P.  R.  Co.  V.  Rogers,  7  Bush,  534;  Hall  v.  Jacobs, 
7  Bush,  595. 

USE  BY  THE  PUBLIC— It  is  the  duty  of  a  city  to  use  ordi- 
nary  care  to  maintain  its  streets  in  a  reasonably  safe  condition 
for  use  by  the  public;  and  that  means  for  all  the  use  to  which 
the  poiblic,  including  pedestrians,  have  a  right  to  put  them,  and 
to  which  the  city  may  reasonably  expect  the  public,  including 
pedestrians,  to  put  theuL  City  of  LotUsviUe  v.  Haugh,.  157 
Ky.  648. 

USED. — ^It  is  not  essential  to  the  validity  of  a  holding  of 
land  by  a  corporation  that  it  be  immediately  used  by  the 
corporation.  Com.  v.  Louisville  Property  Co.,  139  Ky.  693, 
121  S.  W.  399,  132  S.  W.  413. 
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For  discusedon  of  word  "used**  as  relating  to  materials 
furnished  for  construction  work,  see  Avery  &  Sons  v.  Wood- 
ruff, 144  Ky.  231,  137  S.  W.  1088,  36  L.  R.  A.  (N.S.)  866. 

USE  OR  LET  FOR  HIRE. — ^Where  an  ordinance  provides 
for  the  payment  of  licenses  by  the  owners  of  vehicles  **used 
or  let  for  hire,"  one  who  uses  horses  and  wagons  in  the 
business  of  hauling  merchandise  can  not  escape  the  payment 
of  sueh  license  on  the  ground  that  he  makes  contracts  with 
persons  who  do  hauling,  and  then  either  goes  himself  or  sends 
his  employes.  The  object  of  the  ordinance  was  to  include 
peraons  who  operated  wagons  and  teams  for  pay.  Swetnum 
V.  City  &f  Covington,  82  S.  W.  386,  26  R.  701. 

u3ed  such  means  as  were  at  his  command.— 

Plaintiff  sued  for  personal  injuries  received  when  his  buggy 
was  struck  by  a  street  car.  The  proof  showed  that  there 
were  two  ways  of  stopping  the  car — by  reversing  the  current 
or  by  applying  the  brake.  Both  of  these  ways  were  at  the 
command  of  the  motorman.  Held,  that  it  was  error  to 
instruct  the  jury  to  find  for  plaintiff  unless  after  the  motor- 
man  saw  or  could  have  seen  the  danger  of  the  collision  he 
"used  such  means  as  were  at  his  command"  to  avoid  it>  as 
the  jury  may  have  concluded  that  it  was  negligence  on  the 
part  of  the  motorman  to  fail  to  use  both  means,  whereas  the 
law  only  required  him  to  use  ordinary  care  in  the  use  of  the 
means  at  his  command  to  avoid  danger.  Lexington  By.  Co. 
V.  Woodward,  106  S.  W.  853,  32  R.  653. 

It  is  not  negligence  to  fail  to  stop  a  car  if  the  motorman 
in  the  exercise  of  ordinary  care  and  with  the  means  at  his 
command  can  not  do  so.  Blue  Orass  Traction  Co,  v.  Ingles, 
140  Ky.  492. 

USQUE  AD  COELUM. — One  who  owns  land  owns  it  by  an 
absolute  right  from  the  center  u^que  ad  coetum.  Langhome 
V.  Turman,  141  Ky.  809,  133  S.  W.  1008,  34  L.  R.  A.  (N.S.) 
211. 

USUAL  DUTIES. — ^Where,  in  an  action  for  i)€rsonal  injuries, 
plaintiff  alleged  that  by  reason  of  her  injury  and  bruises  she 
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was  for  a  long  time  unable  to  attend  to  her  usual  duties,  and 
confined  to  her  bed  for  a  long  time,  and  was  unable  to  teach 
school,  in  which  occupation  she  was  then  engaged,  this  author- 
ized a  recovery  for  impaired  ability  to  labor  and  earn  money 
and  for  loss  of  time.  C,  N.  0.  &  T,  P.  Ry.  Co.  v.  Halcomb, 
105  S.  W.  968,  32  R.  381. 

USUAL  GUARANTEE.— In  an  action  for  damages  for 
breach  of  the  ** usual  guarantee''  in  the  sale  of  an  automobile, 
where  there  was  no  competent  evidence  tending  to  establish 
the  warranty  claimed  by  plaintiff,  the  trial  court  properly 
directed  a  verdict  in  favor  of  defendant.  Johnson  v.  Stude- 
baker  Corporation,  160  Ky.  567,  169  S.  W.  992. 

USUAL  PAYMENTS. — The  executor  insists  that  the  words 
**with  usual  payments"  mean  such  payments  as  were  usual 
at  the  time  of  the  death  of  the  testator.  The  devisees  con- 
tend that  these  payments  are  to  be  regulated  by  the  sale  of 
land  at  the  date  of  the  bill.  Held,  that  the  intention  of  the 
devisor  will  control  the  decision  of  the  question.  Coons  v. 
Coons,  Exor.,  4  Ky.  Opin.  663. 

USUAL  SPEED. — In  an  action  against  a  railroad  company 
for  killing  stock  the  finding  of  the  jury  that  the  train  was 
running  at  a  rate  of  speed  greater  than  usual,  that  this  was 
not  rendered  necessary  by  any  unavoidable  accident  or  delay, 
and  that  it  conduced  to  the  killing  of  the  cattle,  "was  not 
sufficient  to  establish  negligence,"  the  '* usual  speed"  not 
being  shown.    L.  &  N.  R.  Co,  v.  Marriott,  5  R.  932. 

USUALLY  RESIDES.— The  averment  that  plaintiff  ''now 
resides  and  for  some  time  has  resided  in  6.  county"  is  prima 
fade  equivalent  to  the  expression  ''usually  resides"  in  Sec. 
76,  Code.    Lochnane  v.  Lochnane,  78  Ky.  467. 

USURPATION— USURPER.— "If  a  person  usurp  an  office 
or  franchise,  the  person  entitled  thereto,  or  the  Common- 
wealth may  prevent  the  usurpation  by  an  ordinary  action." 
Civil  Code,  Sec.  483. 
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**To  usurp  an  oflBce  is  to  seize  it  by  force,  actual  or  con- 
structive, without  any  color  of  right  or  title.  Usurpation  is 
entirely  different  from  holding  an  oflBce  originally  rightfully 
possessed,  but  to  which  the  incumbent  becomes  ineligible  by 
the  happening  of  some  extraneous  fact  or  circumstance." 
Palmer  v.  Com.,  122  Ky.  697,  92  S.  W.  588,  29  R.  219. 

It  is  not  necessary  to  allege  scienter.    Id. 

"A  person  who  continues  to  exercise  an  oflBce  after  having 
committed  an  act,  or  omitted  to  do  an  act,  the  commission  or 
omission  of  which,  by  law,  creates  a  forfeiture  of  his  oflBce, 
may  be  proceeded  against  for  usurpation  thereof."  Civil 
Code,  Sec.  486. 

The  quality  of  an  act  claimed  to  be  oflScial  in  its  nature 
is  materially  affected  by  the  assumption  of  the  authority 
with  which  it  is  attended,  where,  unexplained,  the  act  might 
itself  import  the  authority.  Com.  v.  Bush,  131  Ky.  384,  115 
S.  W.  249. 

A  ** usurper"  is  one  who  intrudes  himself  into  an  oflSce 
which  is  vacant,  or  ousts  the  incumbent  without  any  color  of 
title.    Id. 

One  who  holds  over  after  his  term  has  expired,  which 
under  our  statute  would  mean  after  his  successor  had  been 
elected  and  qualified,  virtually  usurps  the  oflBce;  for  he, 
without  color  of  title,  ousts  the  incumbent  and  presumes 
without  legal  warrant  to  discharge  the  duties  devolved  on 
that  oflBce.    Id. 

For  one  to  be  a  usurper  in  any  of  the  instances  denounced 
by  our  statute,  he  must  have  assumed  not  only  to  exercise 
some  of  the  functions  of  the  oflBce,  but  must  have  assumed 
to  do  so  as  an  oflScer  entitled  to  do  the  act  in  question.    Id. 

Where  a  sheriff  collected  taxes  after  his  term  has  expired, 
giving  a  receipt  therefor  as  an  ex-sheriff,  it  was  not  a  usur- 
pation of  oflSce,  within  Ky.  Stats.,  Sec.  1364,  as  he  did  not 
profess  in  so  doing  to  hold  the  oflBce  of  sheriff  or  to  be 
entitled  to  discharge  its  duties.     Id. 

A  usurper  is  not  an  oflBcer  at  all,  or  for  any  purpose;  for 
there  can  not  he  bl  de  facto  oflBcer  when  a  de  jure  oflBcer 
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already  fills  the  office.    Com.  v.  Bush,  131  Ky.  384,   115  S. 
W.  249. 

One  who  holds  an  office  to  which  he  is  ineligible  is  goilty 
of  nsorpation  of  office,  or  he  may  be  proceeded  against  by 
quo  warranto,  and  where  there  is  an  adequate  remedy  at  law, 
an  injunction  will  not  be  granted  restraining  trustees  who 
are  ineligible  from  acting.  HUl  v.  Anderson,  90  S.  W.  1071, 
28  B.  1032. 

Usurpation  of  office  is  punishable  under  first  part  of  Sec.  1, 
Art.  25,  Chap.  29,  Gen.  Stats.,  for  the  usurpation  without 
regard  to  the  usurper's  motives,  while  the  class  who  "know- 
ingly hold"  and  exercise  an  office,  denounced  by  the  latter 
part  of  said  section,  are  only  punishable  when  there  is  an 
evil  intent.     Wayman  v.  Com.,  14  Bush,  466. 

Under  Sec.  483  of  the  Civil  Code,  providing  that  if  a 
X>er8on  usurp  an  office,  the  person  entitled  thereto  may  pre- 
vent the  usurpation  by  an  ordinary  action;  a  person  who  is 
legally  entitled  to  an  office  may  bring  a  suit  for  its  posses- 
sion against  the  person  who  is  wrongfully  holding  it,  although 
such  person  may  have  been  elected  or  appointed  by  a  body 
that  believed  it  had  the  authority  to  elect  or  appoint  him. 
PoweU  V.  Hambri^k,  164  Ky.  340,  175  S.  W.  633. 

The  action  of  quo  warranto  can  not  be  brought  against 
a  contestee  holding  an  election  certificate,  as  he  is  not  a 
usurper  in  office.  Scholl  v.  Bell,  125  Ky.  750,  102  S.  W. 
248,  31  R.  335. 

If  ineligible  to  hold  an  office,  a  person  becomes,  when 
inducted  into  it,  a  usurper,  and  the  law  provides  a  distinct 
and  exclusive  remedy  for  his  removal,  which  must  be  pur- 
sued.   Francis  v.  Sturgill,  163  Ky.  650,  174  S.  W.  753. 

Civil  Code,  Sec.  486,  providing  that  one  who  continues  to 
exercise  an  office  after  having  committed  an  act  which  by 
law  creates  a  forfeiture  of  his  office  may  be  proceeded  against 
for  usurpation  thereof,  does  not  apply  where  a  candidate 
for  an  office  alleges  that  the  one  who  was  elected  and  who 
has  qualified  was  elected  by  fraudulent  and  illegal  votes. 
Stine  v.  Berry,  96  Ky.  63,  16  R.  279. 
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One  elected  to  the  office  of  coxmiy  attorney,  to  which  he 
was  ineligible,  not  having  been  a  licensed  practicing  attorney 
for  two  years,  and  exercising  the  functions  and  receiving  the 
emoluments  of  the  office  is  guilty  of  usurpation,  and  may  be 
prosecuted  by  indictment  to  recover  the  fine  imposed  by 
statute.    Com.  v.  Adams,  3  Met.  7. 

Contra-distinguished  from  the  officer  de  facto  is  the  mere 
usurper  or  intruder,  who  is  one  who  has  intruded  upon  the 
office  and  assumed  to  exercise  its  functions  without  either  the 
lawful  title,  or  the  color  of  right  to  it  His  acts,  therefore, 
are  entirely  void.  He  may,  however,  as  is  stated  in  the  last 
section,  grow  into  an  officer,  de  facto,  if  his  assumption  of  the 
office  is  acquiesced  in.  Renter  v.  Meacham  Contracting  Co,, 
143  Ky.  561,  136  S.  W.  1028. 

USURY. — ^'^ AH  contracts  and  assurances  made,  directly  or 
indirectly,  for  the  loan  or  forbearance  of  money,  or  other 
thing  of  value,  at  a  greater  rate  than  legal  interest,  shall  be 
void  for  the  excess  over  the  legal  interest.  The  amount 
loaned,  with  legal  interest,  may  be  recovered  on  any  such 
contract  or  assurance;  but  if  the  lender  refuse,  before  suit 
.  brought,  a  tender  of  the  principal,  with  legal  interest,  he  shall 
pay  the  costs  of  any  suit  brought  on  such  contract  or  assur- 
ance."   Ky.   Stats.    (1915),  Sec.  2219. 

"Legal  interest  shall  be  at  the  rate  of  six  dollars  upon  one 
hundred  dollars  for  one  year,  and  at  the  same  rate  for  a 
greater  or  less  sum,  and  for  a  longer  or  shorter  time."  Ky. 
Stats.  (1915),  Sec.  2218. 

**  Usury  is  the  taking  of  more  for  the  use  of  money  than  the 
law  allows.    Oaar  v.  LotUsviUe  Banking  Co,,  11  Bush,  180,  189. 

Since  the  statute  of  1819  contracts  to  pay  usurious  inter- 
est are  no  further  void  than  as  they  stipulate  for  the  pay- 
ment of  more  than  six  per  cent,  interest.  Clayton  v.  WMon, 
6  J.  J.  M.  523;  Rhodes  v.  Ely  the,  2  B.  M.  337;  WeUs  v. 
Porter,  5  B.  M.  423;  Berry  v.  Walker,  9  B.  M.  467. 

"Every  shift,  device  or  subterfuge,  which  the  art  or 
ingenuity  of  man  can  invent,  to  take  unlawful  interest,  either 
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directly  or  indirectly,  or  by  any  shift,  or  deceitful  way  or 
means,  is  included  in  the  proposition  of  the  statute."  Chimes 
V.  Shrive,  6  T.  B.  Monroe,  553. 

To  make  a  contract  usurious  it  is  essential  that  the  sub- 
stance of  the  transaction  should  have  been  a  lending  and  bor- 
rowing.    Tardeveau  v.   Smith,  Hardin,   186. 

To  constitute  usury,  there  must  be  a  lending  and  bor- 
rowing; but  what  is  a  lending  and  borrowing,  is  a  matter  of 
legal  discretion.    Heyile  v.  Logan,  1  A.  K.  Mar.  530. 

The  laws  against  usury  prohibiting  schemes  resorted  to 
by  lenders  to  enable  them  to  charge  more  than  the  legal  rate 
of  interest  are  rigidly  enforced,  and  no  plan  will  be  allowed 
to  defeat  them.  Emdg^s  Admr.  v.  Mutual  Benefit  Life  Ins. 
Co,,  127  Ky.  588,  106  S.  W.  230,  32  R.  484,  23  L.  B,  A. 
/N.S.)  828. 

Where  a  mortgage  embraces  the  amount  due  to  the  agent 
for  negotiating  the  loan  it  is  to  that  extent  usurious.  MagiU 
V.  Mercantile  Trust  Co,,  81  Ky.  129,  4  R.  927. 

The  agreement  of  the  execution  defendant,  where  land  has 
been  sold,  to  pay  more  than  the  legal  rate  of  interest  in  con- 
sideration of  the  right  to  redeem  after  the  time  for  redemp- 
tion had  expired  and  before  a  deed  is  made,  if  made  after 
the  right  to  redeem  had  been  acquired  by  plaintiff's  accept- 
ance of  part  of  the  execution  debt,  is  usurious;  it  is  a  con- 
tract for  the  forbearance  to  collect  the  remainder  of  the  debt. 
Fitzpatrick  v.  Apperson,  79  Ky.  272,  2  R.  250. 

A  firm,  owning  timber  trees,  contracted  with  a  sawmill 
firm  that  the  latter  should  advance  them  money  and  mer- 
chandise to  get  the  logs  out,  and  buy  the  logs  at  the  market 
price,  the  two  firms  to  divide  the  profits.  Later  the  sawmill 
firm  retransferred  their  interest  in  the  venture  to  the  others, 
who  agreed  to  pay  back  advances  already  made,  with  interest 
at  ten  per  cent.  The  sawmill  firm  was  to  continue  to  buy 
the  logs,  and  to  make  advances  for  the  work  at  the  same 
rate  of  interest.  Held,  that  the  agreement  to  pay  ten  per 
cent,    on    the   advances   already   made    was   valid,    not   being 
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"a  contract  or  assurance  for  the  loan  or  forbearance  of 
money,"  but  merely  part  of  the  consideration  of  the  sale 
of  the  sawmill  firm's  interest  in  the  venture;  otherwise  as 
to  the  future  advances.    Eddy  v.  Northrup,  15  R.  435. 

Where  a  note  is  executed  for  land  and  is  not  to  bear  inter- 
est until  after  maturity,  the  interest  stipulated  for  is  no  part 
of  the  price  of  the  land,  but  is  for  forbearance,  and  if  the 
rate  is  greater  than  the  legal  rate  it  is  usurious.  McCann 
V.  Bell,  79  Ky.  112,  1  R.  421. 

The  criterion  of  recovery  for  usury  paid  a  national  bank 
is  twice  the  amount  of  interest  paid,  and  not  merely  the 
excess  of  interest  above  the  legal  rate.  Henderson  Nat.  Bank 
V.  Alves,  91  Ky.  142,  12  R.  722;  Nat.  Bank  of  Lancaster  v. 
J(^nson,  91  Ky.  181,  12  R.  759,  11  R.  904. 

The  limitation  of  two  years  prescribed  by  the  Revised 
Statutes  of  the  United  States  within  which  the  action  to 
recover  usury  may  be  commenced,  begins  to  run  **from  the 
time  the  usurious  transaction  accrued,"  which  in  this  case 
was  at  the  date  of  the  note,  and  not  at  the  time  of  its  pay- 
ment.   Henderson  Nat.  Bank  v.  Alves,  91  Ky.  142,  12  R.  722. 

Where  one  purchases  land  subject  to  a  mortage  and,  as  a 
part  of  the  consideration,  agrees  to  pay  the  mortgage  debt, 
he  can  not  set  up  usury  as  a  defense  in  an  action  to  enforce 
the  mortgage  lien.  Brock's  Heirs  v.  Elliott,  8  Rep.  537; 
Ma/nn  v.  Bank  of  Elkton,  20  Rep.  1033;  Nance  v.  Gregory, 
6  Lea,  343 ;  Cramer  v.  Lepper,  26  Ohio,  59 ;  Freeman  v.  Auld, 
44  N.  Y.  50;  B.  <fe  L.  Assn.  of  Dakota  v.  Price,  46  S.  W.  92; 
Jones  on  Mortgages,  Sees.  644,  745,  1494;  Burnett  v.  Young 
Men's  Building  &  Loan  Association^  155  Ky.  59,  159  S.  W. 
609. 

A  contract  for  the  sale  and  purchase  of  land  at  a  stated 
price,  payable  at  a  stated  date  with  interest  payable  semi- 
annually at  eight  per  cent,  until  maturity,  is  not  usurious, 
as  the  interest  is  part  of  the  consideration  money,  and  there 
is  no  loan  or  forbearance.     Tousey  v.  Robinson^  1  Met.  664. 

The  privilege  of  taking  a  greater  rate  of  interest  than  is 
allowed  by  the  general  laws  can  not  be  constitutionally  con- 
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ferred  upon  a  oorporation.     Oordon  v.  W.  B.  dk  A.  F.  Asso- 
ciation, 12  Bush,  112. 

A  premium  in  excess  of  lawful  interest  paid  as  an  induce- 
ment to  make  a  loan  of  money  must  be  deemed  as  usury.    IcL 

Usury  is  recovered  back  upon  the  principle  that  it  is 
extorted  from  the  debtor  under  circumstances  of  necessity 
and  oppression.     Smith  v.  Berry,  5  B.  M.  318. 

Banks  are  authorized  by  their  charters  to  deal  in  bills  of 
exchange,  and  the  law  does  not  fix  the  rate  of  exchange  or 
limit  the  discount  on  bills  purchased  by  them;  they  may  buy 
at  a  greater  or  less  discount,  proportioned  to  the  time  they 
have  to  run  and  the  risk  to  be  incurred  by  the  fluctuation 
of  the  money  market,  without  being  guilty  of  usurious  exac- 
tions; but  a  loan  of  money  under  pretext  of  buying  a  bill 
in  which  more  than  legal  interest  is  charged  is  usurious. 
packer  V.  The  Banks,  7  B.  M.  549. 

An  attorney's  fee  paid  to  a  creditor  in  addition  to  legal 
interest,  as  a  consideration  for  forbearance  in  the  collection, 
of  a  judgment,  may  be  recovered  as  usury  paid.  Fidelity 
Tnist  <fe  Safety  Vault  Co,  v.  Ryan,  58  S.  W.  610,  22  R.  734. 

The  discounting  *by  a  national  bank  of  a  note  at  a  usurious 
rate  of  interest  is  merely  ** charging"  or  ** reserving*'  of  usury, 
and  not  the  ** taking"  or  ** receiving"  of  usury,  and  the  debtor's 
right  of  action  under  Sec.  5198,  U.  S.  Rev.  Stats.,  to  recover 
twice  the  amount  of  usurious  interest  paid  does  not  accrue  when 
the  note  is  discorunted.  Citizens  Nat,  Bank  v.  Fomum's  Assignee, 
111  Ky.  206,  63  S.  W.  454,  23  R.  613. 

Where  an  assigned  note,  bearing  interest  at  six  per  cent., 
has  upon  it  the  endorsement  of  a  credit  by  ** interest  paid" 
to  a  certain  date  prior  to  the  assignment,  the  testimony  of 
the  obligor  that  interest  was  calculated  at  eight  per  cent,  is 
not  sufficient  to  establish  the  plea  of  usury  against  a  bona 
fide  purchaser  for  value;  there  being  no  testimony  as  to  the 
amount  paid  and  the  calculation  having  been  made  by  another 
than  the  obligor,  in  his  absence.  Netuman's  Admr.  v.  Blades, 
54  S.  W.  849,  21  R.  1353. 

It  is  competent  for  parties  to  agree  to  pay  a  legal  rate  of 
interest  in  advance,  and  such  payment  is  not  regarded  as  usuri- 
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ons.  Bramblett  v.  Dep.  Bank  of  Carlisle,  92  S.  W.  283,  28  R. 
1228,  6  L.  R.  A.  (N.S.)  612. 

An  agreement  to  pay  interest  on  a  Kentucky  contract  at  a 
rate  lawful  in  Kentucky  is  not  usurious,  though  the  loan  was 
payable  in  New  York,  where  the  legal  rate  was  lower.  Oatdt 
V.  Equitable  Trust  Co,,  100  Ky.  578,  38  iS.  W.  1065,  18  R.  1038. 

Where  R.  sold  land  to  S.,  and  B.  executed  his  notes  to  R. 
for  the  purchase  price,  S.  executing  his  notes  to  B.,  bearing 
eight  per  cent,  interest,  and  thereafter  the  notes  sued  on  were 
executed  by  S.  to  B.  for  the  interest  calculated  at  eight  per  cent., 
the  interest  in  excess  of  six  per  cent  was  usurious.  Stohdy 
V.  Buckler,  61  S.  W.  460,  22  R.  1740. 

Where  the  provision  of  a  note  for  the  payment  of  eight  per 
cent,  interest  ** until  paid"  was  valid  when  the  note  was  exe- 
cuted, a  subsequent  modification  of  the  contract  so  as  to  pro- 
vide for  the  payment  of  seven  per  cent,  semi-annually  was 
valid,  though  the  rate  thus  provided  for  was  in  excess  of  that 
then  allowed  by  law.  Mix  v.  Fidelity  Trust  &  8.  V.  Co.,  103 
Ky.  77,  44  S.  W.  393,  19  R.  1714. 

**  Usury  may  be  by  the  reservation  of  interest  as  rent, 
on  a  lease  made  by  the  lessor,  so  intending  to  get  interest  to 
the  lessee,  at  an  unreasonable  rent,  or  by  obtaining  a  bene- 
ficial lease  at  an  inadequate  rent."  Orimes  v.  Shrieve,  6  T.  B. 
Monroe,  553. 

A  corporation,  although  authorized  by  its  charter,  can  not 
loan  money  at  a  usurious  rate  of  interest  xmder  the  device 
of  redeeming  stock.    Haly  v.  Frankfort  B.  &  L.  Asso,,  4  R.  362. 

Where  an  ordinance  undertook  to  require  money  lenders 
who  charged  interest  in  excess  of  twelve  per  cent  to  pay  a 
license  fee  and  subjected  them  to  a  penalty  for  the  failure  so 
to  do,  the  ordinance  was  void,  as  money  lenders  are  not  author- 
ized by  law  to  charge  more  than  six  per  cent  interest  and  the 
city  could  not  by  ordinance  authorize  them  to  charge  twelve 
per  cent.,  or  any  sum  in  excess  of  six  per  cent.  Jones  v.  City 
of  Paducah,  157  Ky.  781,  164  S.  W.  101. 

An  agreement  for  a  loan  from  an  insurance  company  on  a 
policy,  providing  that  in  default  of  payment  of  the  interest 
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for  a  month  after  due  the  company  could  cancel  the  policy  for 
the  customary  cash  surrender  value  after  deducting  the  loan 
and  accrued  interest,  being  a  stipulation  for  forfeiting  a  sub- 
stantial benefit  under  the  policy,  was  in  the  nature  of  usurious 
extortion,  and  void  as  against  the  statutes.  New  York  Life 
Ins.  Co.  V.  Evans,  136  Ky.  391,  124  S.  W.  376. 

The  redemption  by  the  employer  at  bi-monthly  pay  days  of 
checks  issued  to  employes  for  services  at  a  reduction  of  ten 
per  cent,  of  their  face  value  is  a  violation  of  the  usury  law. 
Ky.  Stats.,  Sec.  2219.  Kentucky  Coal  Mining  Co.  v.  MaitingHy, 
133  Ky.  526,  118  S.  W.  350. 

An  answer,  simply  charging  usury  without  facts,  is  insuf- 
ficient as  a  bar,  and  subject  to  a  judgment  as  by  default. 
Blythe  v.  Eardy,  3  Ky.  Opin.  693. 

A  receipt  for  $80.00  for  'indulgence'*  on  a  note,  where 
shown  by  the  pleadings  to  have  been  given  for  usury  paid,  and 
was  for  forbearance,  would  not  release  the  sureties,  except  for 
the  usury  thus  paid.    Davison  v.  Gee,  3  Ky.  Opin.  461. 

Where  one  gives  his  note  for  $3,500  and  actually  receives 
from  the  loan  company  only  $2,956.59,  it  amounts  to  an  inva- 
sion of  the  usury  laws.  Fitzgerald,  Trustee,  v.  Mawpin^s  Admr., 
12  Ky.  Opin.  246. 

To  receive  usurious  interest  in  advance  is  as  much  a  viola- 
tion of  the  statute  as  to  contract  for  its  payment  at  a  future 
time.     Wade  v.  First  National  Bank,  8  Ky.  Opin.  518. 

The  word  ** charge"  used  in  our  statute  was  intended  to 
cover  every  phase  of  a  usurious  transaction.  Wade  v.  First 
Naiional  Bank,  8  Ky.  Opin.  521. 

Compounding  interest  at  the  lawful  rate,  once  a  year,  is 
not  usurious.    Fox  v.  Apperson  <fe  Reid,  8  Ky.  Opin.  233. 

Usurious  interest  paid  can  be  recovered  only  by  the  person 
who  pays  it.  A  surety  when  sued  upon  a  note  can  not  plead 
usury  paid  by  his  principal  either  as  a  set-oflP  or  counterdaim. 
Vandivier  v.  Winchester  Building,  etc.,  Association,  8  Ky.  Opin. 
575. 

One  who  has  paid  usury  may  disaffirm  and  maintain  an 
action  to  recover  it  back,  but  is  under  no  obligation   to  his 
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creditors  to  exercise  such  right.  Bell's  Assignee  v.  Merri- 
weather,  8  Ky.  Opin.  699. 

Under  our  statute  it  is  not  contrary  to  law  in  the  sense 
that  a  penalty  is  prescribed  for  its  infraction,  to  maintain  a 
place  where  money  is  habitually  loaned  at  usurious  rates;  but 
is  contrary  to  law  only  in  the  sense  that  such  contracts  are 
unenforceable  to  the  extent  of  the  usury  contracted  for.  Our 
statute  is  directed  only  to  the  preservation  of  the  rights  of 
individuals  by  providing  that  such  contracts  shall  be  unen- 
forceable. Com.  V.  Mutual  Loan  <&  Trust  Co,,  156  Ky.  299, 
160  S.  W.  1042. 

Whether  a  contract  to  receive  more  than  legal  interest  be 
upon  the  loan  of  money  or  for  the  forbearance  of  a  debt  due, 
it  is  usurious.  Skinner  v.  Miller,  5  Litt.  85;  Craig  v.  Hetuitt, 
7  B.  M.  476. 

If  the  facts  be  set  forth  which  constitute  a  usurious  trans- 
action the  court  will  draw  the  legal  conclusion.  Farming  v. 
Pritchett,  6  Mon.  81;  Freeman  v.  Brown,  7  Mon.  263;  Craig 
V.  Hewitt,  7  B.  M.  476. 

Interest  stipulated  to  be  paid  on  the  deferred  payment  of 
land  as  part  of  the  price  is  not  usurious.  Orudl  v.  Smalley, 
1  Duv.  359. 

A  note  at  the  foot  of  an  obligation  to  pay  fifteen  per  cent, 
on  the  amount  till  paid  does  not  necessarily  make  a  case  of 
usury.    Bush  v.  Bush,  7  Mon.  53. 

A  conditional  sale  whereby  more  than  legal  interest  is  ex- 
acted as  a  condition  of  repurchase  is  usurious.  Shanks  v.  Kenr- 
nedy,  1  Mar.  65;  Knox  v.  Black,  1  Mar.  299;  Heytle  v.  Logan^ 
1  Mar.  530;  Butt  v.  Bondurant,  7  Mon.  423;  Perkins  v.  Drye, 
3  Dana,  173. 

Contract  for  the  loan  of  a  sum  of  money  for  the  use  of 
property,  the  hire  of  which  greatly  exceeds  the  interest,  is 
usurious.  Reed  v.  Lansdale,  Hard.  7;  Richardson  v.  Brown, 
3  Bibb,  207;  MoOinnis  v.  Hart,  4  Bibb,  327;  Mints  v.  Mints, 
3  J.  J.  M.  108;  Bishop  v.  Rutlege,  7  J.  J.  M.  217. 

Usury  consists  of  the  agreement  for  extraordinary  interest 
on  a  loan,  or  for  forbearance.    Bush  v.  Bush,  7  Mon.  54. 
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A  contract  to  be  usurious  must  be  substantially  a  borrowing 
or  lending.  No  shift  or  contrivance  will  enable  the  parties  to 
evade  the  law.  But  if  it  be  a  fair  contract  for  the  purchase 
of  property,  the  parties  may  stipulate  the  damages  to  be  paid 
in  case  of  failure,  and  such  contract  will  not  be  usurious, 
although  the  damages  may  exceed  legal  interest  in  the  value 
of  the  property  which  ought  to  have  been  paid.  Tardeveau 
V.  Smith,  Hard.  175;  Hey  tie  v.  Logan,  1  Mar.  530;  Talbot  v. 
Warfield,  3  J.  J.  M.  84;  Tousey  v.  Robinson,  1  Met.  664. 

When  debtor  by  terms  of  his  contract  can  avoid  payment 
of  a  larger  by  a  smaller  sum  at  an  earlier  day,  the  contract 
is  not  usurious,  but  the  difference  between  the  two  sums  is  a 
penalty;  but  when  he  can  not  discharge  his  contract  according 
to  its  terms  at  maturity  by  the  payment  of  the  debt  and  lawful 
interest,  the  contract  is  usurious.  Oarr  v.  Lou.  Banking  Co., 
11  Bush,  189. 

Loan  of  depreciated  banknotes,  or  bonds  payable  in  such 
banknotes,  to  be  repaid  at  the  nominal  amount  in  specie,  is 
usury,  and  the  borrower  is  bound  but  for  the  value  of  the 
paper  when  loaned  with  legal  interest.  Collins  v.  Secreh,  7 
Mon.  336;  Bumham  v.  Oentrys,  7  Mon.  354;  Morris  v.  Cald- 
well, 3  J.  J.  M.  694;  Fleming  v.  Thomas,  4  J.  J.  M.  48;  War- 
field  V.  Boswell,  2  Dana,  225 ;  Moore  v.  Vance,  3  Dana,  369. 

Building  and  Loan  Associations.  Payments  made  to  a 
building  and  loan  association  in  excess  of  six  per  cent,  interest 
upon  a  loan  were  usurious.  National  B.  &  L.  Assn.  v.  GW- 
lagher,  54  S.  W.  209,  21  R.  1140. 

A  contract  whereby  a  borrowing  member  of  a  building  and 
loan  association  agrees  to  pay  premiums  for  each  share  bor- 
rowed upon,  in  addition  to  the  interest  at  the  legal  rate,  is 
usurious  as  to  the  premium,  and  can  be  enforced  by  the  asso- 
ciation only  to  the  extent  of  the  legal  interest.  Simpson  v. 
Ky,  Citizens  B.  <&  L.  Assn.,  101  Ky.  496,  41  S.  W.  570,  42  S. 
W.  834,  19  R.  1176. 

The  exaction  by  a  loan  association  from  a  member,  in  addi- 
tion to  the  principal  of  the  loan,  of  a  sum  comprising  fines. 
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premiums,  and  interest  paid,  exceeding  six  per  cent,  on  the 
principal  sum,  constitutes  usury.  V.  8.  Savings  <6  Loan  Assn. 
V.  Scott,  98  Ky.  695,  34  S.  W.  235,  17  R.  1244. 

Renewal  Note.  A  note  given  in  renewal  of  one  which  con- 
tained usury  is  without  consideration  to  the  extent  of  the  usury 
embraced  therein.    Bttdd  v.  PUmters  Bank  Ky.,  78  Ky.  513. 

The  renewal  of  a  note  tainted  with  usury  is  not  a  payment 
of  the  usury,  and  the  statute  of  limitation  as  to  the  usury  does 
not  begin  to  run  at  completion  of  the  novation.  So  long  as 
the  usury  can  be  traced  it  may  be  extracted.  Paine  v.  Levy, 
142  Ky.  619,  134  S.  W.  1160. 

Plea — Personals  The  plea  of  usury  is  a  personal  one,  and 
is  allowed  for  the  benefit  of  the  borrower;  he  may  renounce 
the  benefit  if  he  chooses  or  he  may  avail  himself  of  its  pro- 
tection. Appellants  are  not  entitled,  therefore,  to  sue  not  only 
for  themselves,  but  for  the  benefit  of  numerous  unknown  parties 
who,  it  is  alleged,  have  paid  usury  to  appellees  in  large,  but 
indefinite  sums.  Thomas  v.  Kentucky  Trust  &  Security  Co., 
156  Ky.  260,  160  S.  W.  1037. 

The  right  to  plead  usury  is  personal,  and  the  borrower  may 
renounce  the  benefit  of  the  usury  statutes  if  he  chooses  and 
refuse  to  avail  himself  of  their  protection.  Marcum^s  Achnr.  v. 
Marcum,  154  Ky.  401,  157  S.  W.  1101. 

Plea  Not  Personal.  The  plea  of  usury  is  not  a  personal 
privilege,  but  may  be  interposed  by  a  junior  lien  holder  as 
against  a  prior  lien  where  the  property  is  sought  to  be  sub- 
jected to  satisfy  the  liens.  Hart  v.  Haydon,  79  Ky.  346,  2  R. 
219;  Shaitks  v.  Stephens,  6  R.  525,  4  R.  838. 

Plea,  Generally.    Reply  denying  that  '*said  sum  of  . 

or  any  other  sum,  is  for  interest  calculated  upon  the  debt  at  a 
greater  rate  than  adx  per  cent.,*'  is  substantially  good,  especially 
after  judgment.    Orimes  v.  Williams,  2  R.  222. 

The  allegation  that  defendants  were  charged  interest  on  the 
full  amount  of  the  loan,  after  they  had  paid  **  large  amounts 
of  money  on  the  loan,"  is  too  indefinite  to  entitle  them  to 
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recover  anything  therefor  on  the  score  of  usury.  Buffra  v. 
Kenton  Bldg,  Asso,,  5  R.  698. 

An  answer  alleging  that  the  whole  note  sued  on  is  usury  is 
too  indefinite;  it  should  allege  facts  showing  that  the  debt 
embraces  usury.    Boyd  v.  Smoot,  5  R.  119. 

The  statement  of  the  defendant  that  he  was  **  confident  that 
of  the  debts  sued  for  by  the  plaintiff  $500  or  $600  was  usurious 
interest"  is  too  indefinite.    Latham  v.  Olasscock,  10  R.  77. 

Burden  of  Proof.  The  burden  is  upon  him  who  asserts  a 
charge  of  usury  to  establish  his  contention  with  reasonable  cer- 
tainty.    Woolfoik  V.  Thomas,  164  Ky.  43,  174  S.  W.  739. 

UT  RES  MAGIS  VALEBAT  GUAM  PEREAT.— That  the 

thing  may  rather  have  effect  than  be  destroyed. 

"Nowhere  in  our  jurisdiction  is  there  to  be  found  an  apter 
place  for  the  application  of  the  maxim  Uit  res  magis  vtdeai 
quam  pereat'  than  when  the  chancellor  is  called  on  to  construe 
a  bequest  to  charitable  uses."  Oreen's  Admrs,  v.  Fidelity  Trust 
Co.,  134  Ky.  329,  120  S.  W.  282. 

**The  rule,  as  laid  down  by  Blackstone,  is,  that  'one  part  of 
a  statute  must  be  so  construed  by  another  that  the  whole  may 
(if  possible)  stand:  ut  res  m>agis  valeat,  quam  pereat.'  '^  Mad- 
dox  V.  Graham  <fe  Knox,  2  Met.  76;  Breckenridge  v.  Duncan, 
2  A.  K.  Mar.  51;  Preston's  Heirs  v.  Bowmar,  2  Bibb,  497; 
Com,  V.  English,  2  Bibb,  81 ;  Daniel  v.  Thompson,  14  B.  Mon. 
688;  Bosworth  v.  Maxwell,  Hardin  208. 

This  maxim  is  applied  in  Moore  v.  Smith,  6  T.  B.  Monroe, 
65;  Preeble  v.  Vaiihoozer,  2  Bibb,  121;  Morriso  v.  CoghUVs 
Legatees,  Sneed,  323. 

UTILE  PER  INUTILE  NGN  VITIATUR.— The  useful  is  not 
vitiated  by  the  useless ;  e.  g.,  clear  words  of  grant  are  not  affected 
by  words  which  are  superfluous.     Cochran's  Law  Lexicon. 

This  maxim,  utUe  per  inutile  non  vitiatur,  is  applicable  as 
well  to  criminal  as  to  civil  proceedings.  Commonwealth  v.  Rip- 
perdon,  Litt.  Sel.  Cases,  195. 

The  maxim,  utile  per  inutile  non  vitiatur,  applies  as  strongly 
to  verdicts  as  to  any  other  part  of  judicial  proceedings.  Tuley 
V.  Mauzey,  4  B.  Mon.  7. 
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A  full  discussion  of  the  meaning  and  application  of  this 
maxim  may  be  found  in  Broom's  Legal  Maxims. 

This  maxim  is  applied  in  Markham  v.  M'Oee,  Hardin,  378; 
Bosworth  V.  Maxwdl,  Hardin,  240;  Ham  v.  Tinchener,  3  T.  B. 
Monroe,  197 ;  Crcdg  v.  Machir,  1  Bibb,  13. 

UTMOST  CARE. — See,  also.  Highest  Degree  op  Care. 

**By  'utmost  care  and  skill,'  as  used  in  these  instructions  is 
meant  the  highest  degree  of  care  and  skill  which  may  be  used 
under  the  same  or  similar  circumstances.''  This  instruction 
was  approved  in  Mangan's  Admr.  v.  Louisville  EL  Light  Co., 
122  Ky.  476,  91  S.  W.  703,  29  R.  38,  6  L.  R.  A.  (N.S.)  459. 

Plaintiff,  while  a  passenger  on  a  street  car,  was  injured  by 
a  horse  running  into  the  car.  Her  evidence  tended  to  show 
that  the  horse  was  standing  unhitched,  became  frightened  before 
the  car  reached  him,  and  that  the  motorman  did  not  check  the 
speed  of  the  car.  The  evidence  for  the  car  company  was  that 
the  car  was  barely  moving  at  the  time  it  got  opposite  the  horse ; 
that  as  soon  as  the  horse  showed  signs  of  fright  the  motorman 
shut  off  the  current  and  put  on  the  brakes,  and  that  just  as 
the  car  got  opposite  the  horse  it  suddenly  wheeled  in  the  direc- 
tion of  the  car.  Held,  that  an  instruction  requiring  utmost 
care  on  defendant's  part  and  directing  a  verdict  for  plaintiff 
unless  defendant  used  the  utmost  care  to  avoid  injury  to  the 
passenger,  was  proper.  Wyrm  v.  Paducak  City  By,  Co.,  102 
S.  W.  824,  31  R.  478. 

Use  of  emphatic  words  like  ** great  care,"  ** utmost  care" 
or  "highest  care"  in  instructing  jury  as  to  duty  of  carrier  to 
passengers.  See  note  on  this  subject  in  3  L.  R.  A.   (N.S.)  94. 

The  duty  of  a  street  railroad  company  to  a  passenger  to 
protect  her  from  injuries  from  its  appliances  is  not  fulfilled 
by  recent  inspection  of  its  cars,  or  by  an  inspection  by  a  com- 
petent employe,  but  the  law  requires  of  it  '*the  utmost  care 
and  skill  which  prudent  men  are  accustomed  to  use  under  simi- 
lar circumstances."  D<wis  v.  Paducak  By.  &  Light  Co.,  113 
Ky.  267,  68  S.  W.  140,  24  R.  135. 

It  was  proper  to  instruct  that  ** utmost  care  and  skill,"  as 
used  in  the  instruction,  means  the  highest  care  and  skill  known. 
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which  may  be  used  under  the  same  or  similar  circumstances. 
Smith's  Admx.  v.  Middlesboro  Electric  Co.,  164  Ky.  46,  174 
S.  W.  773. 

UTTERING  A  FORGERY.— See  Porgkbt. 


VACANCY  IN  OFFICE.— It  is  provided  in  Ky.  Stats.  (1915), 
Sec.  1521,  in  the  chapter  on  ''Elections,"  that  '*The  term 
'vacancy  in  oflSce,'  or  any  equivalent  phrase,  as  used  in  this 
article,  means  such  as  exists  when  there  is  an  unexpired  part 
of  a  term  of  office  without  a  lawful  incumbent  therein,  or  when 
the  person  elected  or  appointed  to  an  oflSce  fails  to  qualify- 
according  to  law,  or  when  there  has  been  no  election  to  fill  the 
office  at  the  time  appointed  by  law.  It  applies  whether  the 
vacancy  is  occasioned  by  death,  resignation,  removal  from  the 
State,  county  or  district,  or  otherwise." 

Though  Ky.  Stats.,  Sec.  1521,  defines  the  phrase  "vacancy 
in  office,"  or  an  equivalent  phrase,  when  used  in  that  article 
of  the  statutes,  since  the  phrase  means  the  same  wherever  it 
may  appear  in  the  statutes,  the  definition  therein  given  must 
control  elsewhere,  unless  there  be  some  statutory  interdiction. 
Dixon  V.  CaudiU,  143  Ky.  623,  136  S.  W.  1043. 

"An  office  may  also  become  vacant  by  its  abandonment  by 
the  officer.  Such  an  abandonment  may  be  evidenced  by  a 
variety  of  acts  and  events,  and,  while  the  classification  may 
not  be  the  best  possible,  there  will  for  convenience  sake,  be 
treated  under  this  head  the  vacation  or  abandonment  of  the 
office:  (1)  By  refusing  or  neglecting  to  qualify;  (2)  by  refusing 
or  neglecting  to  perform  the  duties;  (3)  by  removing  from  the 
district;  (4)  by  engaging  in  rebellion;  (5)  by  death."  City 
of  WUUatnsburff  v.  Weesner,  164  Ky.  769,  176  S.  W.  224. 

Under  a  statute  providing  for  filling  a  vacancy  by  election 
at  the  next  succeeding  annual  election  if  three  months  inter- 
vene from  the  happening  of  the  vacancy  to  the  time  of  the 
election,  a  petition  alleging  that  the  incumbent  of  an  office 
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** resigned'*  on  a  certain  date,  which  was  three  months  before 
the  next  annual  election,  does  not  show  that  a  vacancy  then 
occurred,  there  being  no  allegation  that  the  resignation  was 
then  accepted,  and  is  insufficient  to  compel  the  placing  of  one's 
name  on  the  official  ballot  as  a  candidate  for  the  office  at  the 
next  annual  election,  Pairick  v.  Hoggins,  41  S.  W.  31,  19  B. 
482. 

Under  Sec.  152,  Ey.  Constitution,  providing  that  vacancies 
in  elective  offices  shall  be  filled  by  appointment  until  ^Hhe  next 
succeeding  annual  election  at  which  either  city,  town,  county, 
district,  or  State  officers  are  to  be  elected,"  and  then  filled  by 
election  for  the  remainder  of  the  term,  a  vacancy  in  the  office 
of  sheriff  can  not  be  filled  at  an  election  at  which  only  a  repre- 
sentative in  Congress  is  to  be  voted  for  in  the  county  in  which 
the  vacancy  exists,  though  an  election  for  judge  of  the  Court 
of  Appeals  is  being  held  in  another  district.  Nedy  v.  McCul- 
lum,  53  S.  W.  37,  21  R.  823. 

A  county  superintendent,  by  declaring  a  vacancy  in  the  office 
of  school  trustee  when  none  in  fact  existed,  did  not  create  a 
vacancy,  and  an  appointment  to  fill  the  supposed  vacancy  was 
void.    Mattingly  v.  Varicleave,  61  S.  W.  257,  22  R.  1761. 

Under  Ky.  Constitution,  Sec.  99,  providing  that  certain  county 
officers,  including  justices  of  the  peace,  shall  hold  their  offices 
four  years,  **and  until  the  election  and  qualification  of  their 
successors,''  where  one  who  was  elected  justice  of  the  peace 
died  before  qualifying,  the  incumbent  had  no  right  to  hold  for 
another  term,  but  there  was  a  vacancy  in  the  office,  to  be  filled 
by  appointment  of  the  (Governor.  Olmstead  v.  Augtistus,  112 
Ky.  365,  65  S.  W.  817,  23  R.  1772. 

"Where  the  Fiscal  Court  has  abolished  the  office  of  supervisor 
of  roads  and  adopted  rules  for  the  maintenance  of  the  roads, 
there  is  no  vacancy  in  the  office  of  supervisor,  and  an  attempted 
appointment  to  such  office  is  invalid.  O'Connor  v.  Weissinger, 
142  Ky.  452,  134  S.  W.  1127. 

An  amendment  to  the  charter  of  towns  of  the  sixth  class, 
providing  how  the  vacancy  in  the  ''entire  board''  of  trustees 
shall  be  filled,  is  not  inconsistent  with  a  subsequent  amendment 
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providing  merely  for  the  filling  of  **a  vacancy,"  and  the  former 
is  not  repealed  by  the  latter.  Lewis  v.  Tovm  of  Brandenburg, 
105  Ky.  14,  47  S.  W.  862,  48  S.  W.  978,  20  R.  1011. 

The  language  of  Sec.  152  of  the  Constitution  imports  on  its 
face  the  power  of  the  Chief  Executive  to  fill  vacancies  in  ofiSces 
for  the  unexpired  terms  thereof,  which  we  know  he  may  fill 
only  temporarily  and  until  the  next  succeeding  annual  election 
after  the  happening  of  the  vacancy.  The  power  given  is  not 
to  fill  the  vacancy,  in  the  ordinary  acceptation  of  these  words, 
but  to  fill  the  appointive  part  thereof.  Shelley  v.  McCuUock, 
97  Ky.  164;  McCreary  v.  Waiiams,  153  Ky.  49,  154  S.  W.  417. 

Where  the  insured  premises  are  occupied  by  a  tenant  who 
moves  out  on  Saturday  evening,  and  another  tenant  is  to  move 
in  on  Monday  morning,  but  the  premises  are  destroyed  by  Sre 
the  same  morning,  the  interval  incident  to  the  change  of  tenants 
is  within  the  contemplation  of  the  parties  to  the  contract,  and 
is  not  such  as  to  avoid  the  policy  on  the  ground  of  non-occu- 
pancy. Farmers  Mutual  Equity  Ins.  Society  v.  Smith,  158  Ky. 
459,  165  S.  W.  675. 

Sec.  2791,  Ky.  Stats.,  enacted  pursuant  to  Sec.  160  of  the 
Constitution,  which  provides  that  it  shall  be  the  duty  of  the 
mayor  to  fill  "all  vacancies  in  executive  and  ministerial  offices 
not  herein  otherwise  provided  for,"  does  not,  when  considered 
in  connection  with  the  provisions  of  the  Constitution,  authorize 
the  mayor  to  fill  such  vacancies  for  the  whole  of  the  unexpired 
term,  without  regard  to  when  the  vacancy  occurred.  Where  a 
vacancy  in  the  office  of  a  tax  receiver  occurred  more  than  three 
months  before  the  next  general  election  the  mayor  had  power 
to  appoint  only  until  that  election,  and  not  for  the  whole  of  the 
unexpired  term.  Shelley  v.  McCulloch,  97  Ky.  164,  30  S.  W. 
193,  17  R.  53. 

A  person  can  not  be  appointed  presently  to  fill  a  vacancy 
where  there  is  no  vacancy,  but  he  can  be  appointed  to  fill  a 
vacancy  that  will  shortly  occur;  his  appointment  to  take  effect 
when  it  does.    Dixon  v.  Caudill,  143  Ky.  623,  136  S.  W.  1043. 

Under  Sec.  152  of  the  Constitution  an  office  is  vacant  when 
there  is  no  legal  incumbent  to  discharge  its  duties.  When  the 
Legislature  creates  the  office  of  an  additional  circuit  judge  the 
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office  is  vacant,  in  legal  contemplation,  until  an  incumbent  is 
appointed  or  elected.  Yates  v.  McDonald,  123  Ky.  596,  96  S. 
W.  865,  29  R.  1056. 

Insanity  of  officer  and  confinement  in  asylum  creates  a  va- 
cancy in  office.    Lang  v.  Bowen,  94  K.  540. 

A  person  holding  one  office  is  not  rendered  ineligible  to  an- 
other office  by  the  provisions  of  the  Constitution,  but  the  accept- 
ance of  a  second  office  incompatible  with  the  one  already  held 
operates  as  a  vacation  of  the  office  already  held.  Ooodlae  v. 
Fox,  96  Ky.  627,  16  R.  653. 

Temporary  absence  of  a  justice  from  his  county  is  not  a 
vacation  of  his  office;  his  removal  must  be  with  the  absolute 
intent  to  change  his  residence.  L.  &  H,  T.  P.  R.  Co.  v.  Mc- 
murtry,  6  B.  M.  218. 

** Vacancies"  through  failure  to  file  certificate  in  time.  See 
note  on  this  subject  in  41  L.  R.  A.  (N.S.)  1088. 

Temporary  removal  from  the  county  with  intent  to  return 
in  four  months  does  not  vacate  commission  of  justice.  Lyon 
V.  Com.,  3  Bibb,  430. 

A  permanent  removal  by  a  State,  county,  or  district  officer 
from  his  State,  county,  or  district,  will  at  once  ipso  facto  vacate 
his  office.  L.  &  H.  T.  P.  R.  v.  McMurtry,  6  B.  M.  217;  Pago 
V.  Hardin,  8  B.  M.  667;  Curry  v.  Stewart,  8  Bush,  563. 

Temporary  absence  of  a  county  judge  or  justice  from  the 
county  for  which  he  is  appointed  or  elected  is  not  a  vacation 
of  his  office.  L,  &  H.  T.  P.  R.  v.  McMurtry,  6  B.  M.  217; 
Curry  v.  Stewart,  8  Bush,  563. 

If  an  officer  without  intending  a  permanent  change  of  office 
or  residence  so  absents  himself  from  his  county  or  district  as 
to  be  guilty  of  willful  neglect  in  the  discharge  of  his  official 
duties,  he  is  liable  to  prosecution  and  removal  from  office;  but 
the  mere  existence  of  such  official  neglect  would  not  of  itself 
operate  to  vacate  the  office.     Curry  v.  Stewart,  8  Bush,  563. 

No  partial  neglect  or  non-user  of  office  can  be  regarded  as 
sufficient  evidence  of  abandonment,  unless  it  be  not  only  total 
and  complete  but  of  such  continuance  as  to  preclude  all  future 
question  of  fact.    Page  v.  Hardin,  8  B.  M.  666. 
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The  common  law  principle  hy  which  one  office  is  vacated 
by  the  acceptance  of  another  which  is  incompatible  with  the 
first,  applies  to  cases  where  both  offices  are  held  under  the 
same  government,  or  under  authorities  one  of  which  is  in  strict 
subordination  to  the  other.    Rodman  v.  Harcourt,  4  B.  M.  226. 

By  accepting  an  office  incompatible  with  that  which  he  held, 
officer  vacates  his  office.  Richardson  v.  Justices  of  Franklin, 
Sneed,  172;  Wilson  v.  King,  3  Litt.  459;  Rodnum  v.  Harcourt, 
4  B.  M.  226;  Page  v.  Hardin,  8  B.  M.  667;  Hoaglan  v.  Car- 
penter, 4  Bush,  89. 

VACANT  BUILDING.— See,  alao,  Unoccupibd. 

When  a  dwelling  is  left  merely  in  the  care  of  a  person  living 
within  the  same  indosure,  it  is  vacant,  witbin  the  clause  of  an 
insurance  policy  providing  that  the  policy  should  be  void  if 
the  building  should  become  vacant  and  so  remain  for  ten  days. 
Burner's  Admr.  v.  Oerman^American  Ins.  Co.,  103  Ky.  370, 
45  S.  W.  109,  20  R.  71. 

No  recovery  can  be  had  on  a  policy  which  provides  that  it 
shall  be  void  if  the  house  remains  vacant  and  unoccupied  for 
more  than  ten  days  prior  to  the  flre  where  the  tenant,  with  thie 
knowledge  of  the  insured  or  his  agent,  vacated  the  premises 
about  fifteen  days  before  Uie  fire,  taking  with  him  all  his  valu- 
able furniture,  and  no  steps  were  taken  to  have  the  house  occu- 
pied or  watched.  Rdbinson  v.  ^tna  Ins.  Co.,  38  S.  W.  693, 
18  R.  865. 

Where  an  executor,  upon  the  death  of  the  testator,  took 
charge  of  property  on  which  there  was  a  policy  of  insurance 
payable  to  the  testator's  vendor  as  her  interest  might  appear, 
and  also  of  the  policy,  and  upon  the  property  becoming  vacant 
procured  from  the  insurance  company  a  ** vacancy  permit" 
for  thirty  days,  the  insurance  company  agreeing  to  extend  the 
permit  for  an  additional  thirty  days  upon  application,  the 
executor  was  negligent  in  failing  to  have  the  permit  extended 
upon  its  expiration,  and  the  property  being  destroyed  by  fire 
before  the  expiration  of  another  thirty  days  he  is  liable  for  the 
damages.  Henaerson  Trust  Co.  v.  Stuart,  108  Ky.  167,  55  S, 
W.  1082,  21  R.  1664,  48  L.  R.  A.  49. 
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Where  a  policy  of  fire  insurance  describes  the  house  insured 
as  '^occupied  as  a  family  residence/'  and  by  a  subsequent  clause 
provides  that  the  policy  shall  become  void  if  the  house  ''shall 
be  or  become  vacant  or  unoccupied,"  the  words  ''occupied  as 
a  family  residence"  must  be  regarded  as  but  a  representation 
as  to  the  then  use  of  the  house,  and  the  subsequent  words  as 
but  an  undertaking  by  the  insured  that  the  house  shall  not  be 
without  an  occupant  during  the  time  covered  by  the  policy. 
Imperial  Fire  In3,  Co.  v.  Eiem(m,  83  Ky.  468. 

VACANT  LAND.— Ky.  Stats.,  Sec  4704,  provides  that 
''None  but  vacant  land  shall  be  subject  to  appropriation  under 
this  chapter.  Every  entry,  survey  or  patent  made  or  issued 
under  this  chapter  shall  be  void  so  far  as  it  embraces  land 
previously  entered,  surveyed,  or  patented."  Held,  under  that 
section,  land  will  be  considered  as  vacant  at  the  time  of  entry 
thereon,  where  a  prior  survey  had  been  adjudged  void  in  a 
suit  and  the  judgment  in  that  suit  had  never  been  appealed 
from  or  in  any  way  modified.  Collinsworih  v.  Sevens,  125  S. 
W.  1060. 

Where  two  patents  call  to  join,  there  is  no  vacant  land 
between  them.     TKurman  v.  Leach,  116  S.  W.  300. 

VACATION. — ^Where  during  a  term  of  Circuit  Court  an 
adjournment  is  had  over  for  a  few  days,  the  interim  is  not 
vacation  with  the  meaning  of  the  rule  prohibiting  the  filing  of 
bills  of  exceptions  during  vacation.  City  of  Henderson'  v.  Peer- 
less DistUling  Co,,  161  Ky.  1,  170  S.  W.  210. 

VADIUM  MORTUUM.— A  dead-pledge  or  mortgage.  Coch- 
ran's  Law  Lexicon. 

VAGRANTS. — "The  following  persons  shall  be  deemed  to 
be  vagrants,  to- wit:  (1)  Any  able-bodied  male  person  who 
habitually  loiters  or  rambles  about  without  means  to  8upi)ort 
himself,  and  who  has  no  trade,  calling  or  profession  to  make 
an  honest  livelihood.  (2)  Any  able-bodied  male  person  who  is 
without  visible  means  of  support,  and  who  habitually  fails  or 
refuses  to  engage  in  honest  labor  for  his  own  support,  af  for 
the  support  of  his  family,  if  he  has  one.     (3)  Any  able-bodied 
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male  person  who  purposely  deserts  his  wife  or  children,  leaving 
them,  or  any  of  them,  without  suitable  subsistence  or  suitable 
means  of  subsistence,  and  himself  being  idle  and  dissolute. 
(4)  Any  able-bodied  person,  male  or  female^  who  has  no  visible 
means  of  support,  and  who  habitually  refuses  to  work,  and  who 
habitually  loiters  on  the  streets  or  public  places  of  any  village, 
town  or  city/'     Ky.  Stats.  (1915),  Sec.  4758. 

VAIN  THING-— See  Lex  Neminem. 

VALID  DEFENSE.— A  defendant,  within  the  meaning  of  the 
Code,  has  a  valid  defense  to  an  action  if  he  has  a  defense  that 
will  prevent  judgment  going  against  him,  no  matter  what  the 
basis  of  this  defense  is.  Oarr,  Scoit  &  Co,  v.  VamJiook,  162  Ky. 
332,  172  S.  W.  680. 

VALID  LIENS. — ^The  only  liens,  that  are  superior  to  the  lien 
of  the  landlord,  are  all  valid  liens  upon  the  personal  property 
of  the  lessee,  assignee  or  under-tenant,  created  before  the  prop- 
erty was  carried  upon  the  leased  premises.  In  Sec.  2316,  Ky. 
Stats.,  the  words  ** valid  liens"  mean  such  liens  as  are  valid 
under  Sec.  496,  providing  that  no  deed  or  deed  of  trust  or 
mortgage,  conveying  a  legal  or  equitable  title  to  real  or  per- 
sonal estate,  shall  be  valid  against  a  purchaser  for  a  valuable 
consideration  without  notice  thereof,  or  against  creditors,  until 
the  same  is  acknowledged  and  lodged  for  record.  Wender  Blue 
Oetn  Coal  Co,  v.  Louisville  Property  Co,,  137  Ky.  339;  Kloak 
Bros,  &  Co.  V.  Joseph,  150  Ky.  508,  150  S.  W.  651. 

VALIDATION  OF  TICKET.— There  is  an  afllrmative  obliga- 
tion  upon  a  railroad  passenger  laid  upon  him  by  the  contract 
into  which  he  enters  to  take  his  ticket  to  the  agent  at  the  turn- 
ing point,  in  order  that  it  may  be  validated  for  the  return 
journey,  but  when  once  he  has  presented  it  to  the  agent  and 
given  him  to  understand  that  he  is  entering  upon  his  return 
journey  the  duty  devolves  upon  the  agent  to  see  that  the  vali- 
dating is  done  properly.  At  this  point  the  passenger  has 
discharged  his  full  duty  and  is  not  to  suffer  because  of  the 
carelessness,  inattention  or  ignorance  of  the  agent  placed  in 
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charge  of  the  other  side  of  the  contract.    /.  C.  R.  Co.  v.  WU- 
liams,  147  Ky.  52,  143  S.  W.  760. 

VALUABLE  CONSIDERATION.— See  Consideration. 

VALUABLE  PRIVILEGE.— Plaintiflf  sued  a  fair  association 
to  recover  damages  for  breach  of  a  •contract  by  which  he  was 
given  the  exclusive  privilege  of  selling  melons  and  other  refresh- 
ments on  the  fair  grounds,  alleging  that  defendant  by  its  serv- 
ants and  agents  sold  melons  and  other  refreshments  over  the 
grounds,  thereby  greatly  damaging  plaintiff.  Held,  that  plain- 
tiflf had  a  valuable  privilege,  for  a  violation  of  which  he  is 
entitled  to  compensation.  Mason  v.  Dewis,  71  S.  W.  434,  24 
R.  1312. 

VALUATION  OF  POLICY.— Ky.  Stats.,  Sec.  653,  prescribing 
how  life  insurance  policies  shall  be  valued  by  the  Insurance 
Commissioner  in  determining  the  solvency  of  the  company,  has 
no  application  to  the  valuation  of  a  policy  for  the  purpose  of 
determining  insured's  rights  on  forfeiture,  the  policy  itself  pro- 
viding the  rules  for  its  valuation.  Mutual  Ben,  Life  Ins.  Co. 
V.  First  Nat.  Bank,  115  Ky.  757,  74  S.  W.  1066,  25  R.  172. 

VALUE. — See,  also,  IMakket  Value. 

Value  is  any  consideration  suflBcient  to  support  a  simple  con- 
tract.   Pratt  V.  Rounds,  160  Ky.  358,  169  S.  W.  848. 

"Value  is  the  eflfect  in  exchange  of  the  relative  social  desire 
for  compared  objects  expressed  in  terms  of  a  common  denomi- 
nator. It  is  a  fact,  and  generally  is  more  or  less  easy  to  ascer- 
tain." International  Harvester  Co.  v.  Kentucky,  234  U.  S.  216, 
34  Sup.  Ct.  853. 

**The  value  of  a  piece  of  machinery  is  not  to  be  determined 
by  multiplying  its  present  earning  power  by  the  length  of  its 
probable  use,  but  the  cost  of  maintenance  must  be  subtracted. 
The  value  of  the  human  machine  to  his  estate  must  be  deter- 
nuned  in  like  manner.  It  must  be  maintained — that  is,  it  must 
be  fed,  clothed  and  supplied  with  other  necessities.  What  the 
estate  would  lose  would  be  the  net  gain.  There  is  no  precise 
criterion  by  which  this  may  be  measured;  it  must  necessarily 
be  left  to  the  discretion  of  the  jury."    Stewart's  Admr.  v.  L. 
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A  N.  B.  Co.,  136  Ky.  717,  125  S.  W.  154;  Schmidts  Admr.  ▼. 
L.  <fe  N,  B.  Co.,  155  Ky.  237,  159  S.  W.  786. 

It  is  provided  in  Negotiable  Inst.  Law,  Ky.  Stats.  (1915), 
See.  37206,  Subsec.  190,  that,  unless  the  context  otherwise  re- 
quires, the  word  "value"  means  valuable  consideration. 

*' Every  negotiable  instrument  is  deemed  prima  faae  to  have 
been  issued  for  a  valuable  consideration,  and  every  person  whose 
signature  appears  thereon  to  have  become  a  party  thereto  far 
value."  Negotiable  Inst.  Law.  Ky.  Stats.  (1915),  Sec.  3720b, 
Subsec.  24. 

**  Value  is  any  consideration  sufficient  to  support  a  simple 
contract.  An  antecedent  or  pre-existing  debt  constitutes  a  value, 
and  is  deemed  such,  whether  the  instrument  is  payable  on 
demand  or  at  a  future  time."  Negotiable  Inst.  Law,  Ky.  Stats. 
(1915),  Sec.  37206,  Subsec.  25. 

In  an  action  by  the  holder  of  a  note  in  which  the  defense 
is  that  the  notes  were  obtained  by  fraud,  and  the  plaintifF 
relies  on  being  a  bona  fide  purchaser  without  notice,  the  value 
of  the  thing  for  which  the  notes  were  given  should  not  be  sub- 
mitted to  the  jury.  Pratt  v.  Bounds,  160  Ky.  358,  169  S.  W. 
848. 

In  ascertaining  whether  or  not  an  article  is  sol4  above  or 
below  its  real  value,  the  cost  of  sale  as  well  as  the  cost  of 
manufacture  should  be  taken  into  consideration.  Intemationfd 
Harvester 'Co,  of  America  v.  Com.,  147  Ky.  795,  146  S.  W.  12. 

**What  the  *real  value'  of  a  thing  is,  depends  upon  probative 
facts;  it  is  a  matter  not  to  be  fixed,  as  is  'just  and  reasonable 
compensation,'  but  one  that  has  already  been  established  by 
markets  open  to  all.  Market  value  depends  wholly  upon  proof 
of  pre-existing  facts,  and  therefore  may  be  known  at  any  mo- 
ment by  anybody.  *  Just  and  reasonable  compensation'  as  used 
in  the  statute,  in  the  L.  &  N.  B.  Case,  supra,  99  Ky.  132,  had 
no  necessary  connection  with  any  pre-existing  fact,  and  there- 
fore was  insusceptible  of  being  known  in  advance  of  its  deter- 
mination by  the  jury."  Cowu  v.  International  Harvester  Co., 
131  Ky.  578,  115  S.  W.  703. 

Where  the  goods  have  no  market  value  the  measure  of  dam- 
ages is  their  actual  value,  separated  from  any  inconvenience 
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resulting  from  their  loss,  and  when  the  thing  lost  has  an  actual 
value  as  a  part  of  a  work,  and  its  loss  must  be  supplied,  the 
measure  of  value  is  the  cost  of  supplying  it,  which,  nothing 
else  appearing,  is  the  cost  of  its  production.  Adams  Express 
Co.  V.  Hoeing,  9  R.  814. 

In  an  action  for  the  conversion  of  trees,  the  value  of  the 
trees  so  converted  should  be  stated  in  the  petition,  but  where 
their  size  and  quality  are  given  it  will  be  assumed  they  were 
of  some  value.  Ford  Lumber  &  Mfg,  Co.  v.  Burt  &  Brabb 
Lumber  Co.,  157  Ky.  706,  163  S.  W.  1105. 

In  a  condemnation  proceeding,  where  an  appeal  is  prose- 
cuted to  the  Circuit  Court,  evidence  of  the  value  of  the  property 
condemned  should  be  confined  to  its  value  at  the  time  of  the 
trial.  Sandy  Valley  &  Elkhom  Ry.  Co.  v.  Bentley,  161  Ky. 
555,  171  S.  W.  178. 

Persons  may  testify  to  the  value  of  property,  although  no 
sales  have  been  made  to  their  knowledge  of  that  or  similar 
property.  Sandy  Valley  <fe  Elkhom  By.  Co.  v.  Bentley,  161 
Ky.  555,  171  S.  W.  178. 

Evidence  of  value  in  condemnation  proceedings  furnishes 
an  exception  to  the  general  rule  that  witnesses  are  to  state  facts 
and  not  express  opinions.  Sandy  Valley  i&  Elkhom  By.  Co.  v. 
Bmtley,  161  Ky.  555,  171  S.  W.  178. 

Although  the  petition  in  an  action  on  an  insurance  policy 
was  defective  because  of  its  failure  to  allege  that  the  goods 
destroyed  had  any  value  and  what  their  value  was,  yet  where 
the  issue  as  to  value  was  fully  contested  by  the  parties  and 
passed  upon  by  the  commissioner,  and  considered  by  the  court 
on  exceptions,  the  doctrine  of  intendment  after  the  verdict  will 
be  applied.  Connecticut  Fire  Ins.  Co.  v.  Union  Mercantile  Co., 
161  Ky.  718,  171  S.  W.  407. 

Under  Ky.  Stats.,  Sec.  978,  authorizing  appeals  to  the  Cir- 
cuit Court  from  judgments  of  the  County  Court  where  **the 
amount  in  controversy"  is  over  $50.00,  orders  of  the  County 
Court  removing  and  appointing  sheriffs  are  not  appealable,  the 
word  ** amount"  in  the  quoted  phrase  applying  only  to  a  judg- 
ment for  money,  though  the  word  ** value'*  may  apply  to  judg- 
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ments  for  a  number  of  things  other  than  money.    Renshaw  v. 
Cook,  129  Ky.  347,  111  S.  W.  377,  33  R.  860. 

In  an  action  against  a  railroad  company  for  killing  and 
injuring  stock,  it  is  better  to  use,  in  the  instruction  as  to  the 
measure  of  damages,  the  words  ** reasonable  market  value," 
instead  of  the  single  word  ** value."  C  cfe  0.  By.  Co.  v.  Grigshy, 
131  Ky.  363,  115  S.  W.  237. 

The  estimate  which  the  parties  fix  upon  a  commodity  given 
and  received  in  payment  or  in  barter  must,  in  general,  be 
taken  by  the  chancellor  as  the  actual  value.  Wickliffe  v.  Clay, 
1  Dana,  590. 

Considering  the  fact  that  the  county  had  voted  to  free  the 
turnpikes  and  that  the  toUgate  raiders  had  put  an  end  to  the 
collection  of  tolls,  the  value  of  the  turnpike  road  can  not  be 
measured  by  the  price  it  would  bring  **at  a  fair,  voluntary 
sale,"  but  its  actual  or  real  value,  including  its  franchise,  should 
be  ascertained  by  considering  the  cost  of  construction,  its  con- 
dition when  turned  over  to  the  county,  the  income  from  its 
previous  use,  and  the  probable  profits  which  might  be  derived 
from  its  continued  use  as  private  property.  Bardstottm  A  Lou. 
T.  P.  Co.  V.  Nelson  Co.,  117  Ky.  674,  78  S.  W.  851,  25  R.  1900. 

On  failure  to  comply  with  contract  for  sale  of  store,  good 
will,  etc.,  the  true  criterion  of  damages  is  the  difference  between 
the  real  value  of  the  property  at  the  time  and  place  of  sale  and 
the  price  agreed  on.    Koch  v.  Oodshaw,  12  Bush,  319. 

The  value  of  personal  property  on  the  day  it  was  to  be  paid, 
with  interest  thereon,  is  the  most  equitable  general  rule  by 
which  to  ascertain  damages.    Pope  v.  Campbell,  Hard.  31. 

The  value  of  a  commodity  for  which  a  party  is  held  account- 
able 4s  not  its  value  to  him,  but  its  value  to  the  party  to  whom 
he  is  accountable.     Maysville  v.  Shultz,  3  Dana,  14. 

An  indictment  for  housebreaking  must  allege  that  the  thin^ 
taken  was  of  value.    Polin  v.  Com.,  40  S.  W.  927,  19  R.  453. 

Pleading  and  proving  value  in  burglary  prosecution.  See 
note  on  this  subject  in  34  L.  R.  A.  (N.S.)  246. 

Where  the  degree  of  the  offense  in  larceny  depends  npon 
the  value  of  the  property  stolen,  its  value  is  to  be  arrived  at 
by  the  jury  from  a  consideration  of  all  the  facts  and  circum- 
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stances  shown  in  the  evidence.  Allen  v.  Com.,  148  Ky.  327, 
146  S.  W.  762. 

In  fixing  compensatory  damages  for  loss  of  life,  the  inquiry 
should  be  limited  to  the  power  of  deceased  to  earn  money,  had 
he  not  been  killed,  and  the  jury  should  not  be  directed  to  inquire 
as  to  the  "value"  of  that  power.  K,  C,  R.  Co,  v.  Oastinea/u's 
Admr.,  83  Ky.  119. 

A  mere  representation  of  the  value  of  an  article  is  not  such 
a  representation  of  a  fact  as  will,  if  false,  amount  to  a  fraud 
in  law.    Atkins  v.  Atkins,  9  Ky.  Opin.  884. 

When  courts  or  jurors  are  called  upon  to  estimate  values 
they  may  do  so  from  their  personal  and  private  knowledge  of 
such  values.    Davis  v.  Watts,  9  Ky.  Opin.  169. 

An  instruction  fixing  the  measure  of  damages  for  injury 
to  land  as  the  diflEerence  between  the  value  of  the  land  in  its 
present  condition  and  the  value  thereof  in  **its  natural  con- 
dition" is  erroneous.  North  Jellico  Coal  Co,  v.  Trosper,  165 
Ky.  417,  177  S.  W.  241, 

VALUE    IN    CONTROVERSY.— See   Amount   in   Contro- 

VERST. 

VALUE  OF  THE  STOCK.— ''In  the  absence  of  a  known 
market  value,  it  is  proper  to  admit  evidence  of  the  value  of 
the  corporation's  assets  and  indebtedness,  for  the  purpose  of 
fixing  the  value  of  the  stock.  That  rule  is  approved  in  2  Cook 
on  Corporations,  1256,  in  the  following  language:  *In  general, 
the  courts  incline  to  the  rule  that  the  true  measure  of  damages 
is  the  value  of  the  stock  at  the  time  of  the  conversion,  or  a 
reasonable  time  thereafter.  By  the  phrase  *'the  value  of  the 
stock''  is  usually  to  be  understood  the  market  value.  The  fact 
that  the  shares  of  stock  have  no  known  market  value  will  not 
prevent  recovery,  where  the  actual  value  is  ascertainable,  in  an 
action  to  recover  damages.  The  value  may  be  proven  by  show- 
ing the  value  of  the  property  and  business  of  the  corporation, 
less  the  amount  of  the  liabilities.'  "  White  v.  Jouett,  147  Ky. 
197,  144  S.  W.  55. 

VALUE  RECEIVED.— A  note  which  recites  that  it  is  ''for 
value  received  and  in  consideration  of  love  and  affection"  im- 
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ports  a  valuable  consideration,  and  a  petition  upon  it  averring 
that  the  consideration  was  ** value  received"  and  **love  and 
affection/*  is  good  on  demurrer.  Cotton  v.  Graham,  84  Ky. 
672,  8  R.  658. 

A.,  a  judgment  creditor,  and  B.  entered  into  an  agreement, 
in  fulfillment  of  which  the  latter  bid  in  for  A.,  but  in  his  own. 
name,  the  debtor's  property  which  was  sold  by  order  of  court 
to  pay  first  the  costs,  and  then  a  debt  to  one  H.,  and  then  A.'s 
debt.  B.  advanced  the  money  to  pay  the  costs  and  H.'s  debt, 
and  **for  value  received"  A.  assigned  his  judgment  on  the 
record  to  B.  B.  paid  A.  nothing,  it  being  agreed  that  he  was 
to  hold  the  land  until  the  rents  repaid  to  him  the  money  he 
had  advanced.  The  sale  being  confirmed  by  the  court,  B.  en- 
tered into  possession,  and  afterward,  but  before  a' deed  waa 
made,  executed  a  mortgage  on  the  premises.  Held,  that  A.  waa 
estopped  to  assert  any  title  as  against  the  mortgagee,  who  had 
no  knowledge  of  the  agreement.  Craig  v.  Turieyy  86  Ky.  636, 
9  R.  769. 

VALUED  POLICY.— A  valued  policy  is  one  in  which  the 
value  of  the  thing  insured  is  settled  at  the  time  of  making  the 
insurance,  and  is  inserted  in  the  policy,  as  distinguished  from 
an  open  policy,  in  which  the  value  is  left  to  be  afterwards  ascer- 
tained.    Cochran's  Law  Lexicon. 

The  ** valued  policy  law"  is  Kentucky  Statutes,  Sec.  700. 
See  Total  Loss,  in  this  book. 

**A  valued  policy  is  one  in  which  the  value  of  the  property 
insured  has  been  agreed  upon  by  the  parties,  and  the  agree- 
ment inserted  therein.  Such  valuation  is  in  the  nature  of  liqui- 
dated demands,  and  in  case  of  a  total  loss,  no  proof  as  to  actual 
damages  is  admissible  to  fix  the  amount  of  recovery.  In  fact, 
insurance  valued  policies  are  uncommon;  and  the  presumption 
is  not  to  be  indulged  that  the  parties,  by  inserting  the  appli- 
cant's estimated  value  of  the  property,  intended  thereby  to  dose 
all  investigation  as  to  the  amount  necessary  to  make  good  any 
loss  that  may  be  sustained.  A  policy  against  fire  may  be  valued 
where  the  parties  choose  so  to  make  it,  but  it  must  be  made  so 
by  contract,  and  this  contract  must  be  evidenced  by  the  lan- 
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guage  of  the  policy  itself."  Phoenix  Ins.  Co.  v.  Haynes,  7 
Ky.  Opin.  643. 

Under  Ky.  Stats.,  Sec.  700,  all  policies  covering  real  estate 
are  valued  policies,  and  in  case  of  total  loss,  the  insurer  is  lia- 
ble for  the  full  amount  of  the  policy  on  which  the  premium  was 
paid,  though  the  policy  provides  that  the  liability  shall  not 
exceed  three-fourths  of  the  value  of  the  property.  Oermcmia 
Ins.  Co.  V.  Ashbtj,  112  Ky.  303,  65  S.  W.  611,  23  R.  1564. 

Under  Sec.  700,  Ky.  Stats.,  providing  that  insurance  com- 
panies taking  fire  risks  on  real  property  shall  in  case  of  total 
loss  be  liable  for  the  full  value  fixed  in  the  face  of  the  policy, 
the  insurer  can  not  escape  liability  for  the  full  amount  of  the 
policy  by  limiting  its  liability  to  three-fourths  of  the  value  of 
the  property  insured.  Phoenix  Ins.  Co.  v.  Peak,  47  S.  W.  1089, 
20  R.  1035. 

VARIANCE. — **No  varian-ce  between  pleadings  and  proof  is 
material,  which  does  not  mislead  a  party,  to  his  prejudice,  in 
maintaining  his  action  or  defense  upon  the  merits.  A  party  who 
claims  to  have  been  so  misled  must  show  that  fact  to  the  satis- 
faction of  the  court;  and,  thereupon,  the  court  majy  order 
the  pleading  to  be  amended,  upon  such  terms  as  may  be  just.'' 
Civil  Code,  Sec.  129.    See  Failure  op  Proof. 

A  variance  exists  when  the  evidence  does  not  sustain  the 
pleadings  on  which  a  recovery  is  sought  or  a  defense  rested. 
/.  C.  B.  Co.  V.  Curry,  127  Ky.  643,  106  S.  W.  294,  110  S.  W.  233, 
32  R.  513,  33  R.  283. 

It  is  not  a  matenal  variance  that  a  part  of  the  land 
described  in  the  defendant's  answer  lay  outside  of  the  plain- 
tiff's boundary.  Fuller  v.  Mullins,  143  Ky.  639,  137  S.  W. 
243. 

If  an  allegation  to  which  proof  is  directed,  be  unproved, 
not  in  some  particular  or  particulars  only,  but  in  its  general 
scope  and  meaning,  it  is  not,  under  Sec.  131  of  the  Civil  Code, 
to  be  deemed  a  case  of  variance,  but  a  failure  of  proof.  Pres- 
ionsburg  Coal  Co.  v.  Wallen,  159  Ky.  369,  167  S.  W.  395. 

The  elementary  rules  of  evidence  require  the  contract  set 
out  to  be  substantially  proved  as  stated,  as  this  is  essential 
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to  the  establiflliment  of  the  identity  of  the  claim;  and  it  is  a 
well  settled  legal  principle  that  a  contract  can  not  be  had 
upon  proof  without  corresponding  allegations.  And  if  the 
contract  alleged  is  materially  diflferent  from  that  offered  in 
evidence,  the  plaintiff  can  not  recover,  for  the  contract  must 
be  rejected  as  evidence,  in  as  much  as  the  variance  is  fatal. 
A  plaintiff  is  not  allowed  to  declare  on  one  cause  of  action 
and  recover  upon  proof  of  another,  because,  if  such  variances 
are  tolerated,  however  diligent  the  defendant  may  be,  he 
can  not  so  prepare  his  defense  as  to  meet  surprises.  Oatnes- 
boro  Tel  Co.  v.  Buckner,  160  Ky.  604,  169  S.  W.  1000. 

A  variance  which  does  not  affect  the  gist  of  the  action  as 
alleged  is  an  immaterial  variance.  Beard  v.  Klusmeier,  158 
Ky.  153,  164  S.  W.  319. 

Where  a  petition  stated  that  plaintiff's  cellar  had  been 
flooded  with  stagnant  water  and  filth  from  an  adjoining  pond, 
which  had  been  drained  into  the  street,  and  the  proof  showed 
that  the  flooding  was  probably  caused,  in  part  at  least,  by  a 
servant  of  the  city  attaching  a  hose  to  a  fire  plug  and 
attempting  to  clear  a  catch-basin  of  obstructions,  by  forcing 
into  it  water  from  the  fire  plug,  thereby  aiding  in  the  over- 
flow of  both  the  stagnant  water  and  the  fresh  water,  there 
was  not  such  a  departure  from  the  allegations  of  the  petition 
that  amounted  to  a  variance.  Board  of  CouncUmen  of  City 
of  Frankfort  v.  Bwitimer,  146  Ky.  815,  143  S.  W.  410. 

Where  the  indictment  alleges  the  forgery  of  a  warehouse 
receipt  for  whisky  in  a  distillery  in  the  ** Fifth  District," 
proof  that  the  distillery  was  in  the  Eighth  District  does  not 
constitute  a  variance.  Sutton  v.  Com.,  97  Ky.  308,  30  S.  W. 
661,  17  R.  184. 

Evidence  that  the  offense  of  striking  and  wounding  with 
intent  to  kill  alleged  to  have  been  committed  with  a  ''railroad 
spade"  was  committed  with  a  shovel,  does  not  constitute  a 
substantial  variance.  Willis  v.  Com.,  46  S.  W.  699,  20  R, 
368. 

Facts  not  proved  in  their  general  scope  and  meaning  will 
be  deemed  not  a  variance,  but  a  failure  of  proof.  Dodd  v. 
King,  1  Met.  433. 
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It  is  not  a  variance  when  the  act  alleged  to  be  that  of 
defendant  is  shown  to  have  been  done  by  him  by  his  agent. 
Big  Hill  Coal  Co,  v.  Abney,  125  Ky.  355,  101  S.  W.  394, 
30  R.  1304. 

A  variance  between  pleading  and  proof,  to  be  fatal,  must 
be  such  as  will  mislead  a  party  to  his  prejudice  in  maintain- 
ing his  action  or  defense  upon  the  merits  of  the  case.  The 
omission  of  the  word  ** Branch''  from  the  name  of  the  grantee 
railroad  company,  Owensboro,  Falls  of  Rough  &  Green  River 
Branch  R.  Co.,  as  set  out  in  the  petition,  was  not  a  material 
variance  between  the  allegation  and  the  proof,  especially 
where  the  exhibit  filed  with  the  petition  contained  the  cor- 
rect name  of  the  company.  Chicago,  St,  L,  &  N,  0,  B.  Co, 
V.  Wilson,  76  S.  W.  138,  25  R.  525. 

The  proper  mode  to  take  advantage  of  a  variance  between 
allegation  and  proof  is  a  motion  to  instruct  the  jury  to  find 
as  in  case  of  a  nonsuit.    Mitcherson  v.  Orays,  4  B.  M.  400. 

"Where  there  is  a  subsisting  claim  for  services  rendered, 
the  amount  of  which  is  definitely  ascertained  by  stating  an 
account,  the  law  implies  a  promise  to  pay,  which  is  not  quali- 
fied or  rendered  conditional  by  a  promise  on  the  part  of  the 
debtor  to  pay  **when  able;''  but  such  promise  binds  him  to 
pay  at  once,  and  proof  thereof  is  not  a  variance  from  a 
petition  alleging  an  unconditional  promise.  Maitingly  v. 
Shorten,  120  Ky.  52,  85  S.  W.  215,  27  R.  666. 

In  the  settlement  of  complicated  accounts  a  variance 
between  the  pleading  and  proof  of  certain  items  is  not 
material,  where  the  form  of  the  plea  is  not  objected  to, 
unless  the  party  complaining  was  misled  thereby  to  his  preju- 
dice.   Manion  v.  Mamion,  120  Ky.  1,  85  S.  W.  197,  27  R.  400. 

Where  there  is  no  failure  of  proof  a  variance  between 
pleadings  and  proof,  not  objected  to,  is  waived.  Tyler  v. 
Coleman,  97  S.  W.  373,  29  R.  1270. 

In  an  action  to  recover  damages  for  injuries  resulting  in 
death,  a  variance  between  the  allegation  and  proof  as  to  the 
exact  day  on  which  the  injuries  occurred  is  not  material. 
CUy  of  Louisville  v.  Walters,  76  S.  W.  516,  25  R.  893. 
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In  an  action  for  personal  injuries  occasioned  by  a  defective 
passway  from  a  railroad  to  a  covered  place  where  tanbark 
was  stacked,  the  designation  of  the  covered  place  as  a  yard 
instead  of  a  shed  was  not  material.  Conrad  Tanning  Co.  v. 
Munsey,  76  S.  W.  841,  25  R.  936. 

The  variance  was  immaterial  where,  in  an  action  for  dam- 
ages, the  place  of  injury  was  fixed  at  one  side  of  the  street 
in  the  pleadings  and  on  the  other  side  in  the  proof,  the 
mistake  evidently  being  one  that  could  not  have  misled  the 
adverse  party.  City  of  Covington  v.  MUes,  82  S.  W.  281, 
26  R.  609. 

In  an  action  on  the  sheriff's  bond  for  the  collection  of  a 
special  tax,  a  variance  between  the  pleading  and  proof,  as 
to  the  person  from  whom  the  commissioner  was  ordered  to 
collect  the  taxes,  is  immaterial.  Combs  v.  Breaihitt  County^ 
46  S.  W.  505,  20  R.  529. 

Under  a  petition  averring  that  live  stock  was  to  be  trans- 
ported by  defendant  carrier  from  L.  to  T.,  which  was  beyond 
its  terminus,  and  that  the  stock  was  injured  between  L.  and 
N.,  the  terminus  of  defendant's  line,  evidence  that  the  stock 
was  to  be  transferred  only  to  N.  does  not  constitute  a  vari- 
ance.   L.  <fe  N.  R.  Co.  V.  Wathen,  49  S.  W.  185,  22  R.  82. 

Where  plaintiff  sought  to  recover  the  price  of  whisky 
barrels  alleged  sold  in  July,  1891,  and  the  evidence  showed 
a  contract  by  plaintiff  to  furnish  barrels  during  the  season 
of  1891,  and  that  defendant  continued  to  make  whisky  during 
the  month  of  July,  1891,  there  was  not  a  material  variance. 
Jacksan-VandarsdaU  Dist.  Co,  v.  Moore,  61  S.  W.  368,  22 
R.  1749. 

For  additional  authorities  see  Digest  Kentucky  Reports 
(Morton  &  Co.)  title.  Pleading. 

In  Criminal  Cases.  Variances  are  regarded  as  material 
in  criminal  cases  only  when  they  mislead  the  defendant  in 
making  his  defense,  and  may  expose  him  to  the  danger  of 
being  again  put  in  jeopardy  for  the  same  offense.  Com.  v. 
Brown,  123  Ky.  20,  93  S.  W.  605. 

VEHICLES. — ^Under  a  statute  which  prescribed  tolls  to 
be  charged  for  the  use  of  turnpikes  by  ** vehicles,"  ** pleasure 
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carriages  or  hackney  coaches,"  ''stage  coaches"  and  "trac- 
tion or  other  engines,"  but  failed  to  fix  a  charge  for  auto- 
mobiles using  the  turnpike,  automobiles  will  be  classed  as 
*' stage  coaches,"  where  they  are  used  by  a  stage  coach  line 
in  the  place  of  stage  coaches.  Burton  v.  MonticeUo  &  Burvr 
ride  Tum/pike  Co.,  162  Ky.  787,  173  S.  W.  144. 

Louisville  city  ordinance,  September,  1898,  imposing  a 
three-dollar  vehicle  tax  on  every  wagon,  cart,  dray,  omnibus, 
or  other  Vehicle  not  specially  designated  therein,  drawn  by  a 
single  animal,  etc.,  imposed  a  uniform  tax,  and  was  therefore 
valid.  City  of  LouisvUle  v.  Weikel,  137  Ky.  784,  127  S.  W. 
147,  128  S.  W.  587. 

A  tax  on  vehicles  using  the  streets  has  been  held  to  refer 
to  a  vehicle  which  uses  them  continuously,  and  not  a  non- 
resident driving  through  the  city.  Evers  v.  City  of  Mayfidd, 
120  Ky.  77. 

An  automobile  is  a  ** vehicle."  City  of  Henderson  v.  Lockett, 
157  Ky.  366,  163  ^.  W.  199. 

VEHICLES  USED  OR  LET  FOR  HIRE.— Under  Ky.  Stata, 
Sec.  3058,  Subsec.  2,  providing  that  the  general  council  of 
cities  of  the  second  dass  shall  have  power  ''to  license,  tax  and 
regulate  .  .  .  livery,  board,  feed  and  sale  stables,  hansoms, 
cabs,  hackney-coaches,  carriages,  barouches,  buggies,  wagons, 
omnibuses,  carts,  drays,  job  wagons  and  all  other  vehicles 
used  or  let  for  hire,"  such  council  can  not  impose  a  license 
tax  on  such  vehicles  which  are  not  let  or  used  for  hire.  In  re 
City  of  Newport,  133  S.  W.  467. 

A  provision  of  the  charter  of  cities  of  the  second  class 
authorizing  the  general  council  of  such  cities  to  license,  tax, 
and  regulate  various  vehicles  specifically  named,  '*and  all 
other  vehicles  used  or  let  for  hire."  The  vehicles  specifically 
named  bein^  such  as  are  usually  let  for  hire,  does  not  authorize 
an  ordinance  imposing  license  fees  upon  vehicles  not  let  for 
hire,  whether  specifically  named  in  the  charter  or  not.  City  of 
Gov.  V.  Woods,  98  Ky.  344,  33  S.  W.  84,  17  R.  927. 

VELOCIPEDE. — Injuries  to  persons  riding  railroad  veloci- 
pedes or  tricycles.    See  Tricycle. 
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VENDEE  OF  REAL  PROPERTY.— Neither  the  fifteen  nor 
the  thirty  years'  statute  applies  to  an  action  by  ''a  vendee 
of  real  property,  in  possession  thereof,"  to  obtain  a  con- 
veyance.   Hampton  v.  Bailey,  9  R.  423. 

VENDITIONI  EXPONAS.— That  you  expose  for  sale;  a 
writ  directing  a  sheriff  to  sell  goods  which  he  has  taken  under 
a  ferx  facias,    Cochran's  Law  Lexicon. 

Form  of  writ.    Ky.  Stats.,  Sec.  1664. 

VENDOR. — ^The  theory  of  sales  of  real  estate  made  under 
the  orders  or  judgments  of  courts  is,  that  the  court  itself  is 
the  vendor  and  the  commissioner  or  master  its  mere  agent 
in  executing  its  will.    Miller  v.  Hall,  1  Bush,  232. 

VENDOR'S  LIEN.— Under  Soc.  2368,  Ky.  Stats.,  providing 
that  the  grantor  shall  not  have  a  lien  for  unpaid  purchase 
money  ''against  hona  fide  creditors  and  purchasers,  unless 
it  is  stated  in  the  deed  what  part  of  the  consideration  remains 
unpaid,"  real  and  personal  estate  having  been  sold  in  gross 
without  a  separate  valuation,  the  vendor,  where  there  are  no 
intervening  rights,  has  a  lien  on  the  real  estate  for  the  unpaid 
price  of  both  real  and  personal  estate.  Doty  v.  Deposit  B.  & 
L.  AssTi.,  103  Ky.  710,  46  S.  W.  219,  47  S.  W.  433,  20  R.  625, 
43  L,  R.  A.  551. 

The  vendor's  lien  is  upon  the  land  and  not  upon  the 
rents  and  profits.  Wilson  v.  Ewingy  79  Ky.  549,  3  R.  362; 
Cass  V.  Smithy  4  R.  990;  CoUins  v.  Richart,  14  Bush,  621. 

VENIRE  FACIAS.— (Make  to  come.)  A  writ  to  the  sheriflf 
to  summon  a  jury.  Venire  facias  ad  respondendum,  a  writ 
of  summons  to  answer  an  indictment  for  misdemeanor. 
Venire  facias  de  novo,  a  second  writ  to  summon  another  jury 
for  a  new  trial.     Cochran's  Law  Lexicon. 

VENTILATION.— The  statute  regulating  ventilation  of  coal 
mines  does  not  contemplate  a  system  of  ventilation  that  will 
keep  the  mines  free  from  negligent  explosions  of  powder  by 
the  men  working  in  an  unskillful  manner,  but  under  normal 
conditions  in  the  mine  the  draft  must  be  such  as  will  afford 
the  minimum  of  pure  air  stated  in  the  statute,  and  where 
the  miners  violate   the  rules  of  proper  mining,  so  that  the 
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means  provided  under  the  statute  for  suflScient  ventilation 
in  proper  mining  are  ineflfeetual,  the  mine  owner  is  not  civ- 
illy liable.  Edwards'  Admr.  v.  Lam,  132  Ky.  32,  116  S.  W. 
283,  119  S.  W.  175,  131  S.  W.  795.  (Opinion  as  originally 
delivered  was  modified,  see  132  Ky.  42,  46.) 

VERBA  ACCIPIENDA. — Verba  accipienda  suni  secundum 
suhjectam  materiam.  Words  are  to  be  understood  with  ref- 
erence to  the  subject-matter.     Cochran's  Law  Lexicon. 

VERBA  ALIQUID  OPERARI  DEBENT.— Words  ought  to  be 
interpreted  in  such  a  way  as  to  have  some  operation.  Coch- 
ran's Law  Lexicon. 

VERBA  CHARTARUM. — Verba  chartarum  fortius  accipiun- 
iur  contra  proferentem.  The  words  of  a  grant  are  to  be 
taken  most  strongly  against  the  person  employing  them. 
Cochran's  Law  Lexicon. 

VERBA    CUM    EFFECTU    ACCIPIENDA    SUNT.— Words 

ought  to  be  construed  so  as  to  give  them  effect.  Cochran's 
Law  Lexicon. 

VERBA  ILLATA,  VEL  RELATA,  INESSE   VIDENTUR.— 

Words  implied,  or  referred  to,  are  considered  to  be  incorporated. 
Cochran's  Law  Lexicon. 

VERBA  ITA  SUKT.— Verba  ita  sunt  intelligenda,  ut  res 
magis  vaieaf  ^uam  pereai.  Words  are  to  be  so  understood 
that  the  object  may  be  carried  out  rather  than  fail.  Coch- 
ran's Law  Lexicon. 

VERBAL  ACTS- — ^An  inspection  and  statement  held  to  con- 
stitute what  is  known  in  law  as  ** verbal  acts."  Ou^nsboro  City 
Ry,  Co.  V.  Rou^and,  152  Ky.  183. 

VERBAL  ADMONITIONS.— Verbal  admonitions  of  the 
court  made  during  the  progress  of  the  trial  in  reference  to 
questions  of  evidence,  are  not  ** instructions,"  within  the  mean- 
ing of  the  Code  provision  requiring  all  instructions  to  be  in 
writing.  The  Code  refers  to  instructions  that  are  given  at  the 
close  of  the  evidence.  Wendling  v.  Com,,  143  Ky.  588,  137 
S.  W.  205. 


Digitized  by  VjOOQIC 


VERBAL  SLANDER    3566  VERDICT 

VERBAL  SLANDER ''A  verbal  slander  is  the  indiyidual 

act  of  him  who  utters  it,  often  arising  out  of  his  momentary 
excitement  It  is  the  voluntary  and  tortious  act  of  the 
speaker.  There  can  be  no  joir.t  utterance;  and  so  two  per- 
sons are  not  liable.  He  alone  is  liable  who  spoke  the  words. 
Many  things  are  actionable  when  printed  or  published  which 
are  not  actionable  if  published  orally,  and  it  seems  to  us  a 
sound  principle  that  the  verbal  utterances  of  an  agent  of 
limited  powers  should  be  regarded  as  his  personal  act  rather 
than  the  act  of  his  principal,  unless  authorized  by  the  prin- 
cipal in  fact  or  ratified  by  him."  Stewart  Dry  Goods  Co.  v. 
Heuchtker,  148  Ky.  228,  146  S.  W.  423.    See  Libel. 

VERDICT. — See  Guilty.    See  Contbary  to  Law. 

**The  verdict  of  a  jury  is  general  or  separate-general. 
A  general  verdict  is  that  by  which  the  jury  pronounces  gen- 
erally, upon  all  the  issues,  for  the  plaintiff  or  for  the  defend- 
ant. A  separate-general  verdict  is  the  finding,  upon  any  of 
the  issues,  in  favor  of  the  plaintiff  or  of  the  defendant." 
Civil  Code,  Sec.  326. 

For  Code  provision  as  to  general  verdicts  in  criminal  cases, 
see  title,  General  Verdict. 

A  trial  upon  which  the  jury  has  failed  to  agree  will  not 
be  considered  as  one  of  the  'Werdicts,"  within  Civil  Code, 
Sec.  341,  precluding  sending  the  case  back  for  a  new  trial 
upon  the  ground  that  the  evidence  is  insuflScient  to  support 
the  verdict,  where  there  have  been  three  verdicts  upon  sub- 
stantially the  same  evidence.  L.  &  N.  R.  Co.  v.  Dcmiel, 
131  Ky.  689,  115  S.  W.  804,  1198,  119  S.  W.  229. 

A  separate-general  verdict  was  intended  to  apply  in  cases 
where  there  is  more  than  one  issue,  and  is  the  finding  for 
the  plaintiff  or  defendant  upon  a  particular  issue.  Witty 
V.  C.  O.  &  8.  W.  R.  Co.,  83  Ky.  21,  6  R.  321. 

Although  the  general  rule  is,  that  where  the  amount  is 
not  actually  in  issue,  a  simple  finding  for  the  plaintiff,  or 
the  defendant,  is  usually  suflScient  without  specifjring  any 
particular  sum,  this  rule  does  not  apply  where  the  jury  goes 
further  and  finds  for  the  plaintiff  a  specific  erroneous  sum 
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in  damages.  Dunn  v.  Blue  Grass  Realty  Co,,  163  Ky.  384, 
173  S.  W.  1122. 

The  finding  of  facts  by  a  jury  in  answer  to  questions 
submitted  to  them  in  writing  constitutes  a  special  verdict, 
and  to  entitle  the  plaintiff  to  judgment  upon  such  a  verdict 
the  jury  need  not  declare  that,  if  upon  the  facts  found  the 
plaintiff  is  entitled  to  recover,  he  is  entitled  to  a  certain  sum, 
naming  it,  or  that  his  damages  are  so  much.  Imperial  Fire 
Ins.  Co.  V.  Kieman,  83  Ky.  468,  7  R.  542. 

Verdict  by  a  jury  in  the  country  that  they  do  not  "think 
or  believe'*  the  defendants  guilty  authorizes  a  judgment  in 
their  favor.    PoUard  v.  Otter,  4  Dana,  517. 

A  verdict  against  but  one  defendant  imports  a  finding 
in  favor  of  a  co-defendant.  Pittsburgh,  C.  C.  &  St.  L.  By. 
Co.  V.  Darlington's  Admx.,  129  Ky.  266,  111  S.  W.  360,  33 
R.  818. 

The  courts  view  the  findings  of  a  jury  with  great  leniency, 
and  indulge  every  reasonable  presumption  in  aid  of  a  gen- 
eral verdict.  Pittsburgh,  C.  C.  &  St.  L.  Ry.  Co.  v.  DarUng- 
ton's  Admx.,  129  Ky.  266,  111  S.  W.  360,  33  R.  818. 

In  cases  brought  in  the  State  Court  under  the  Federal 
Employers'  Liability  Act,  three-fourths  or  more  of  the  jury 
may  return  the  verdict,  as  provided  in  Sec.  2268  of  the 
Kentucky  Statutes,  and  the  fact  that  under  our  Constitu- 
tion and  laws  three-fourths  of  the  jury  may  return  a  verdict, 
does  not  deny  the  courts  of  our  State  jurisdiction  to  enforce 
rights  under  the  Federal  Employers'  Liability  Act.  C.  & 
0.  Ry.  Co.  V.  Kelly's  Admx.,  161  Ky.  655,  171  S.  W.  185. 

A  verdict,  **We,  the  jury,  do  agree  and  fine  the  defendant 
one  hundred  and  fifty  dollars  and  six  months  in  jail  and 
work,"  will  not  be  set  aside  as  failing  to  find  defendant 
guilty.     Williams  v.  Com.,  140  Ky.  34,  130  S.  W.  807. 

The  failure  of  a  verdict  to  name  the  offense  for  which  the 
jury  finds  the  defendant  guilty  does  not  make  it  invalid, 
if  from  the  language  as  a  whole  no  doubt  can  arise  as  to 
the  offense  of  which  it  finds  him  guilty.  Hun/n  v.  Com., 
143  Ky.  143,  136  S.  W.  144. 
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The  Code  requires  that  the  jury  be  kept  together  in  certain 
until  a  verdict  is  found;  and  if  tiiey  find  and  report  it 
on  Sunday,  and  the  court  renders  judgment  the  Monday  fol- 
lowing, both  verdict  and  judgment  are  valid.  Meece  v.  Com., 
78  Ky.  586,  1  R.  337;  Bales  v.  dm.,  11  R.  297. 

Although  it  is  unusual  and  informal  for  a  jury  to  indi- 
cate in  their  verdict  upon  what  hypothesis  they  find  the 
accused  guilty,  still  their  statement  thus  made  will  be  con- 
aidered  for  the  purpose  of  determining  whether  or  not  an 
error  in  the  admission  of  testimony  was  prejudiciaL  Luker 
V.  Com,,  9  R.  385. 

A  verdict  found  and  reported  on  Sunday  in  a  felony  case, 
when  the  law  requires  the  jury  to  be  kept  together  until  a 
verdict  is  rendered,  is  valid;  it  would  perhaps  be  different  in 
a  dvil  case.  Meece  v.  Com.,  78  Ky.  586,  1  R.  337;  Bales  v. 
Com.,  11  R.  297. 

It  is  immaterial  whether  a  juror  signing  a  verdict  which 
is  returned  into  court  by  the  entire  jury  signs  as  foreman  or 
not.    Thomas  v.  Com.,  12  R.  903. 

In  a  suit  to  recover  specific  personal  property,  if  the  ver- 
dict is  for  the  plaintiff,  it  should  be  in  the  alternative — ^the 
property  or  its  value — and  damages  for  detention.  Strubee 
V.  Cin.  Ry.  Co.,  78  Ky.  481,  1  R.  25. 

In  an  action  to  recover  specific  personal  property,  if  plain- 
tiff is  in  possession  under  an  order  of  delivery,  a  verdict 
simply  **for  the  defendant"  is  not  suflScient.  The  jury  must 
assess  the  value  of  the  property  and  the  damages  for  the 
taking  or  detention  of  it,  if  their  verdict  authorize  a  judg^ 
ment  for  the  recovery  or  return  of  the  property.  Church 
V.  Halley,  7  R.  611. 

A  verdict  finding  for  the  plaintiff  ''the  amount  claimed  in 
the  petition"  was  suflScient  to  authorize  a  judgment.  The 
amount  is  rendered  suflSciently  certain  by  the  record.  BirckU 
V.  Baurn^  10  R.  545. 

The  word  "defendants'*  in  the  answer  of  the  jury  to  a 
special  interrogatory  is  treated  as  meaning  ''plaintiffs''  where 
it  is  plain  that  such  was  the  meaning  of  the  jury.  Oerman 
Ins.  Co.  V.  Reed,  9  R.  929. 
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Special  findings  must  be  treated  like  a  general  verdict, 
and  will  not  be  disturbed  unless  flagrantly  against  the  evi- 
dence. L.  &  N.  R.  Co.  V.  Brice,  84  Ky.  298,  8  R.  271 ;  Empire 
Coal  &  Mining  Co.  v.  Mcintosh,  82  Ky.  555,  6  R.  631. 

The  defendant  having  by  his  counterclaim  asked  judgment 
against  the  plaintiffs  for  $46,  the  amount  paid  by  him  on 
the  piano  which  plaintiffs  sought  to  recover  and  of  which 
they  took  possession  under  an  order  of  delivery,  a  verdict 
'*for  defendant"  is  sufficient,  in  the  absence  from  the  record 
of  the  instructions,  to  support  a  judgment  for  $46.  Baldunn 
&  Co.  V.  DeWitt,  43  S.  W.  246,  19  R.  1248. 

In  ejectment,  the  jury  having  rendered  a  verdict  for 
''amount  or  quantity  of  ground  claimed,"  it  is  proper  to 
direct  plaintiff's  attorney  to  formulate  the  verdict,  setting 
out  the  land  by  metes  and  bounds,  the  same  being  signed  by 
the  foreman,  read  to  the  jury,  and  delivered  by  them  to  be 
their  verdict.  Upon  the  verdict  as  originally  drawn  the 
court  could  have  rendered  judgment  describing  the  land  as  in 
the  petition.    Ooebel  v.  Pugh,  88  Ky.  34,  10  R.  661. 

In  an  equity  action  to  set  aside  a  deed,  the  verdict  of  the 
jury  is  only  advisory  to  the  chancellor.  He  can  disregard  it 
when  he  comes  to  render  his  final  judgment  if  he  sees 
proper.  The  verdict  of  the  jury  not  being  conclusive  in  the 
action,  it  was  within  the  power  of  the  chancellor  to  disre- 
gard it  and  to  hear  the  case  on  its  merits  as  finally  pre- 
pared by  the  parties.  McElwain  v.  Russell,  11  R.  649; 
HUl  V.  PhiUips,  87  Ky.  169;  Ford  v.  EVUs,  21  R.  1837;  EM 
V.  Orme,  146  Ky.  467,  142  S.  W.  1077. 

The  ex  parte  affidavit  of  a  juror  can  not  be  used  to 
explain  an  ambiguous  verdict.  If  the  meaning  of  the  verdict 
can  not  be  made  certain  from  the  record,  it  will  not  support 
a  judgment.  Romans  v.  McOimis,  156  Ky.  205,  160  S.  W. 
928. 

In  a  suit  for  damages,  a  verdict  which  reads,  "We  the 
jury,  do  not  find  the  defendant  guilty,"  was  sufficiently 
definite  and  specific  to  authorize  the  court  to  enter  a  judg- 
ment thereon  in  behalf  of  the  defendant.  Waiter  v.  Louis- 
ville Ry.  Co.,  150  Ky.  652,  150  S.  W.  824. 


Digitized  by  VjOOQIC 


VERDICT  3570        VERIFICATION 

The  verdict  reciting  that  defendant  is  found  guilty  is 
sufficient.  It  was  a  question  of  forcible  detainer;  there  was 
but  a  single  issue,  and  the  verdict  was  sufficiently  responsive. 
WiUig  V.  Linn,  148  Ky.  841,  147  S.  W.  148. 

Affidavit  of  juror  not  competent  evidence  to  prove  that 
the  verdict  was  the  result  of  an  agreement  that  such  verdict 
should  be  rendered  as  was  favored  by  a  majority  of  the  jiuy. 
Lucas  V.  Carmen,  13  Bush,  650.  It  is  otherwise  in  criminal 
cases.    P.  it  E,  B.  Co.  v.  Com.,  80  Ky.  147,  3  R.  650. 

The  court  did  not  abuse  its  discretion  in  keeping  the 
jury  together  a  day  and  a  half  after  they  reported  they  could 
not  agree,  telling  them  ''that  the  parties  were  entitled  to  a 
verdict"  and  that  they  should  exhaust  all  reasonable  means 
in  order  to  find  a  verdict.  Monroe  v.  Brann,  14  R.  764; 
Avery  v.  Meek,  14  R.  814. 

VERIFICATION.— "A  petition  filed  without  verifieation  shall 
not  be  dismissed  for  that  reason,  if  the  verification  be  made 
on  or  before  the  calling  -of  the  action  for  triaL"  Civil  Code, 
Sec.  137. 

It  is  provided  in  Civil  Code,  Sec.  732,  that  in  the  con- 
struction of  the  Code  the  word  ** verification"  includes  oath 
and  affirmation,  and  the  word  'Verified"  includes  sworn  and 
affirmed. 

The  question  what  pleadings  should  be  verified  is  one  that 
lies  solely  within  the  legislative  discretion.  Conu  v.  OUwer, 
132  Ky.  588,  116  S.  W.  769. 

The  proof  of  a  daim  against  a  decedent's  estate,  which 
consists  of  an  affidavit  of  the  claimant  in  the  language  of  the 
statute,  and  the  affidavit  of  another  who  states  that  the  serv- 
ices were  rendered  at  the  instance  and  request  of  the  deceased ; 
that  the  amount  of  the  claim  is  reasonable;  that  the  witness 
believes  that  the  account  is  just  and  correct,  is  sufficient. 
QaUoway's  Admr.  v.  Oalloimy,  70  S.  W.  48,  24  R.  857. 

A  verification  of  a  pleading  stating  that  **the  affiant  .  .  . 
says  the  statements  in  the  foregoing  pleading  are  true  to  the 
best  of  his  knowledge  and  belief"  is  a  substantial  compliance 
with  Sec.  116  of  the  Civil  Code.  Walsh,  Exr.,  v.  Pearce, 
Exr.,  148  Ky.  760^  147  S.  W.  739. 
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It  is  sufficient  that  a  claim  is  set  up  in  a  verified  answer 
which  contains  all  the  averments  required  by  the  statute. 
Beddow  v.  Wilson,  90  S.  W.  228,  28  R.  661. 

A  pleading  or  affidavit  to  be  used  in  Kentucky  must  be 
made  and  verified  as  required  by  the  laws  thereof,  though 
executed  in  another  State.  Crane  <&  Breed  Mfg.  Co.  v. 
Stagg's  Admr.,  135  Ky.  428,  122  S.  W.  225. 

VERIFIED.— It  is  provided  in  Civil  Code,  Sec.  732,  that  in 
the  construction  of  the  Code  the  word  ** verification''  includes 
oath  and  affirmation,  and  the  word  ** verified''  includes  sworn 
and  affirmed. 

VERITAS  DEMONSTRATIONIS.— F6nf(M  demonstrationis 
ioUit  errorem  nomirm.  Correctness  of  the  description  removes 
the  error  of  the  name;  e.  g.,  in  a  will,  if  the  identity  of  a 
legatee  is  established,  a  mere  error  in  his  name  is  unim- 
portant.   Cochran's  Law  Lexicon. 

VERSES.— Against. 

VERTIGO. — ^A  misrepresentation  by  the  insured  in  his  appli- 
cation will  not  avoid  the  policy  unless  material  to  the  risk. 
The  false  statement  of  the  insured  that  he  never  had  the 
** vertigo"  was  not  material,  as  his  trouble  was  merely 
temporary,  the  result  of  indigestion,  and  did  not  affect  his 
general  health.  Mut,  Ben.  L.  Ins.  Co.  v.  Davis,  87  Ky.  541, 
10  R.  577. 

VESSEL. — ^Where  a  mortgage  on  a  vessel  was  invalid  as  to 
creditors  for  failure  to  record  the  same  in  the  surveyor's 
office  of  the  home  port,  the  subsequent  recording  of  the  mort- 
gage in  such  office  was  ineffectual  as  to  antecedent  creditors. 
Arnold  v.  Eastin,  116  Ky.  686,  76  S.  W.  855,  25  R.  895. 

Under  U.  S.  Revised  Statutes,  Sec.  3  (U.  S.  Comp.  St., 
1901,  p.  4),  providing  that  the  word  ** vessel"  includes  every 
description  of  water  craft  or  other  artificial  contrivance  used, 
or  capable  of  being  used,  as  a  means  of  transportation  on 
water,  barges  used  for  the  transportation  of  coal  on  an 
inland   river  were   ''vessels"   within   Revised   Statutes,   Sees. 
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4141,  4192  (U.  S.  Comp.  St.,  1901,  pp.  2808,  2837),  pro- 
viding  for  tlie  registration  thereof,  and  requiring  bills  of  sale 
and  mortgages  thereon  to  be  recorded  in  the  office  of  the 
surveyor  at  the  home  port.    Id. 

VESTED  ESTATES — ^A  right,  or  estate,  is  said  to  be  vested 
in  a  person  when  he  becomes  entitled  to  it.  It  may  be  vested 
in  possession,  when  he  has  a  right  of  present  enjoyment,  or 
vested  in  interest,  when  he  has  a  present  fixed  right  of 
future  enjoyment;  i,  e.,  a  right  to  an  estate,  the  possession 
of  which  is  postponed  to  a  fixed  time,  or  the  happening  of  a 
certain   event.    Cochran's   Law   Lexicon. 

The  words  ** vested  estates"  in  Civil  Code,  Sees.  489,  490, 
include  all  estates  which  are  not  contingent.  Crutcher  v.  Bod- 
man,  118  Ky.  509;  whether  in  possession,  reversion  or  remain- 
der.   Ward  V.  Edge,  100  Ky.  771. 

The  law  favors  that  construction  of  a  devise  which  will 
cause  the  interest  to  vest  and  not  be  contingent  and  therefore 
the  adverbs  of  time  *'when,''  etc.,  **then,"  etc.,  will  be  taken 
as  expressing  the  time  when  a  remainder  shall  take  eflfect  in 
possession,  and  not  when  it  shall  vest.  WiUiams  v.  WiUiams, 
91  Ky.  547,  13  R.  293. 

Civil  Code,  Sec.  489,  authorizes  the  sale  of  a  vested  estate 
of  an  infant,  or  of  a  person  of  unsound  mind,  in  real  prop- 
erty, by  order  of  a  court  of  equity,  in  certain  cases,  and 
Sec.  490  provides  that  a  vested  estate  in  real  property  owned 
jointly  by  two  or  more  persons  may  be  sold  by  order  of  a 
court  of  equity  in  certain  cases,  though  the  plaintiff  or 
defendant  be  a  person  of  unsound  mind,  or  an  infant.  Held, 
that  such  sections  applied  only  to  ** vested  estates,**  and  did 
not  authorize  the  sale  of  an  infant's  interest  in  real  property 
which  was  a  contingent  remainder,  dependent  on  the  event 
of  the  infant  surviving  the  life  tenants.  Crutcher  v.  Bott- 
num,  118  Ky.  506,  81  S.  W.  252,  26  R.  294. 

The  law  favors  the  vesting  of  estates,  and  in  case  of 
doubt  it  favors  the  fee  rather  than  the  lesser  estate.  Oarrard 
V.  Kendall,  121  S.  W.  997. 

Where  a  will  is  susceptible  of  a  dual  construction,  by  one 
of   which    the    estate    becomes    vested    and    by    the    other    it 
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remains  contingent,  that  construction  which  vests  it  will  be 
adopted.    Barker  v.  Barker,  143  Ky.  66,  135  S.  W.  396. 

The  law  favors  vested  estates  unless  the  intention  of  the 
testator  requires  a  different  construction.  Pearcy  v.  Oreen- 
well,  80  Ky.  616,  4  R.  587 ;  Mercantile  Bank  of  N.  Y.  v.  Bal- 
lard, 83  Ky.  481,  7  R.  478. 

Under  a  will  by  which  the  testator  devised  all  his  prop- 
erty to  his  wife  for  life  with  remainder  at  her  death  to  his 
heirs  at  law,  the  heirs  at  law  take  a  vested  estate  at  the 
death  of  the  testator,  which  is  not  defeated  by  the  death  of 
the  heir  in  the  lifetime  of  the  widow.  Campbell  v.  Hinton, 
150  Ky.  546,  150  S.  W.  676. 

A  familiar  rule  of  construction  is,  that,  where  the  language 
used  is  so  ambiguous  and  uncertain  that  it  can  not,  with  satis- 
faction, be  determined  what  estate  the  grantor  intended  to 
convey,  that  construction  will  be  adopted  which  passes  the 
fee,  rather  than  a  less  estate,  for  the  law  favors  the  vesting 
of  estates.  Moore  v.  Sleet,  113  Ky.  600;  Baxter  v.  Bryan, 
123  Ky.  235;  Tanner  v.  Ellis,  127  S.  W.  995;  Dotson  v.  Kent- 
land  Coal  ds  Coke  Co.,  150  Ky.  60,  150  S.  W.  6. 

The  law  favors  the  vesting  of  estates,  and  that  construction 
will  be  adopted  in  a  case  of  doubt  under  which  the  estate 
vests.    Clay  v.  Cham's  Exr.,  152  Ky.  271,  153  S.  W.  425. 

The  law  favors  the  vesting  of  estates,  and  unless  the  inten- 
tion of  the  testator  as  shown  in  his  will,  fairly  construed, 
requires  it,  an  estate  once  given  will  not  be  defeated  by  sub- 
sequent provisions  of  the  same  instrument.  Moore's  Admr. 
V.  Sleet,  113  Ky.  600,  68  S.  W.  642,  24  R.  426. 

The  law  favors  vested  estates,  and  this  construction  is  in 
harmony  with  Sec.  2064,  Ky.  Stats.  Evans  v.  Henderson, 
68  S.  W.  640,  24  R.  363. 

Land  was  conveyed  to  a  trustee  in  trust  to  pay  the  grant- 
or's debt,  and  then  to  equalize  his  children  for  advancements, 
with  a  direction  that  one-half  of  what  was  coming  to  each 
child  should  be  paid  in.  money,  and  the  other  half  invested 
in  land,  title  to  be  taken  to  each  child  for  life,  remainder  to  his 
heirs.  The  deed  then  provided  that  the  surplus,  after  settling 
advancements^   should  be   divided   into   six  equal  parts,   cor- 
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responding  to  the  number  of  the  grantor's  children,  ''and 
invested  for  and  paid  over"  to  them  '*in  the  same  manner 
as  provided  for  in  the  accounts  of  equalization."  Held,  that 
each  child  took  a  vested  interest  in  fee  in  one-half  of  his 
share  of  the  surplus,  and  a  life  interest  in  the  other  half,  and 
the  fact  that  each  child's  right  to  the  enjoyment  of  the 
fee  was  postponed  until  after  the  payment  of  the  grantor's 
debts  and  the  equalization  of  advancements  did  not  make 
his  interest  contingent.  Moore  v.  Offuit,  94  Ky.  568,  15  R. 
376. 

It  is  provided  in  Civil  Code,  Sec.  732,  that  in  the  construc- 
tion of  the  Code  the  word  ** property"  includes  any  vested 
interest,  legal  or  equitable,  in  real  or  personal  property. 

VESTED  LEGACY. — ^A  legacy  given  when  the  legatee  mar- 
ries or  attains  a  certain  age,  etc.,  is  deemed  (no  other  inten- 
tion appearing  in  the  will)  to  be  a  contingent  legacy,  t.  e., 
one  to  take  effect  if  or  provided  the  legatee  marry,  etc.,  not 
otherwise.  But  a  legacy  to  an  infant  tn.  pres&rUi,  to  take 
effect  in  futuro,  is  deemed  to  be  vested,  and  not  to  depend 
on  the  legatee's  living  until  the  time  of  payment.  Very  slight 
circumstances  will  be  suflScient  to  show  that  a  legacy  is 
vested,  not  contingent.    Roberts  v.  Brinker,  4  Dana,  572. 

VESTED  REMAINDERS.— See  Remainders. 

VESTED  RIGHTS.— No  one  has  any  vested  right  in  any 
rule  of  common  law.    Mondou  v.  B.  Co.,  223  U.  S.  1. 

The  right  to  a  particular  remedy  is  not  a  vested  right, 
and  the  remedy  may  be  altered  at  the  will  of  the  Legislature, 
provided  the  alteration  does  not  impair  the  obligation  of  the 
contract.    Bagby  v.  Champ,  83  Ky.  13,  6  R.  250. 

Charter  immunity  from  taxation  is  not  a  vested  right 
within  Chap.  68,  Sec.  8,  Gen.  Stats.,  as  incorporated  into 
Chap.  92,  Art.  2  (Hewitt  Bill),  declaring  that  ** whilst  priv. 
ileges  and  franchises  so  granted  may  be  changed  or  repealed, 
no  amendment  or  repeal  shall  impair  other  rights  previously- 
vested."  Deposit  Bank  of  Oivensboro  v.  Daviess  County, 
102  Ky.  174,  39  S.  W.  1030,  19  R.  248,  and  other  cases  known 
as  Bank  Tax  Cases.  Affirmed  by  U.  S.  Supreme  Court,  173 
U.  S.  636. 
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The  right  to  plead  the  statute  to  a  particular  cause  of 
action  is  a  vested  right  where  the  bar  has  become  complete, 
and  that  right  can  not  be  disturbed  by  subsequent  legislation 
extending  the  time  in  which  such  actions  may  be  brought. 
McCracken  Co.  v.  Mercantile  Trust  Co.,  84^  Ky.  344,  8  R. 
314.  And  this  is  true  whether  the  cause  of  action  arises 
ex  contractu  or  ex  delicto.  Lawrence  v.  Cit^  of  Louisville, 
96  Ky.  595,  16  R.  672. 

A  tax  payer  has  no  vested  right  of  immunity  from  addi- 
tional taxation  by  the  fact  that  in  providing  for  a  public 
improvement  the  Legislature  placed  one-half  the  burden  on 
the  property  immediately  benefited,  and  the  other  on  the 
entire  county,  so  as  to  prevent  subsequent  legislation  placing 
the  entire  burden  on  the  county.  Duirett  v.  Davidson,  93 
S.  W.  25,  29  R.  401,  8  L.  R.  A.  (N.S.)  546. 

The  Legislature,  having  power  to  fix  the  burden  of  paying 
for  a  public  improvement,  may,  in  the  absence  of  constitu- 
tional prohibition,  in  case  it  discovers  that  the  plan  first 
adopted  is  inequitable,  readjust  the  burden,  although  the 
effect  may  be  to  increase  the  burden  on  some  taxpayers,  and 
although  the  question  of  the  making  of  the  improvement  was 
submitted  to  the  voters  under  the  original  plan.    Id. 

The  power  lodged  in  the  board  of  aldermen  by  the  statute 
to  determine  the  election  and  qualifications  of  its  members 
does  not  authorize  them  to  take  from  a  member,  without  right, 
an  oflSce  into  which  he  has  already  been  inducted  under  a 
previous  board,  and  to  which  he  has  a  vested  right.  The 
courts  may  protect  such  a  vested  right,  no  less  than  any  other 
property  right  which  may  be  violated.  Hobbs  v.  Uppingtdn, 
89  S.  W.  128,  28  R.  131. 

In  the  absence  of  any  special  contract  of  immunity  no 
vested  right  will  accrue  to  one,  out  of  the  fact  that  the 
Legislature,  in  an  original  apportionment  of  the  burden  for 
paying  turnpike  bonds,  placed  upon  her  land  less  than 
might  have  been  done;  that  it  did  not  do  so,  but  placed  upon 
her  only  one-half  the  burden,  may  be  considered  an  act  of 
grace,  and  she  has  no  complaint  now  that  the  grace  of  the 
sovereign  has  been  withdrawn  and  the  burden  reapportioned 
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as   might   originally   have   been   done.    Durrett   v.   Davidson, 
93  S.  W.  25,  29  R.  401,  8  L.  R.  A,  (N.S.)  546. 

The  enforcement  of  the  statute  providing  for  the  pay- 
ment of  employes  in  mines  is  not  an  interference  with  vested 
rights,  or  an  impairment  of  the  obligation  of  contracts.  Com. 
v.  Reinecke  Coal  Mining  Co.,  117  Ky.  885,  79  S.  W.  287,  25 
R.  2027. 

Sec.  3011,  Ky.  Stats.,  authorizing  the  council  of  cities  of 
the  first  class  to  impose  a  license  tax  of  $10  upon  attorneys 
is  not  unconstitutional  as  depriving  the  attorney  of  a  vested 
right.  Elliott  v.  City  of  Lou.,  101  Ky.  262,  40  S.  W.  690, 
19  R.  414. 

Under  Sec.  1,  Art.  4,  Chap.  52,  Gen.  Stats.,  the  husband 
on  the  birth  of  issue  of  the  marriage  acquired  a  vested  right 
to  a  life  estate  in  the  wife's  land  upon  her  death,  and  the 
married  woman's  act  of  1894  can  not  operate  retrospectively 
so  as  to  divest  the  husband  of  that  right,  the  marriage  and 
birth  of  issue  having  taken  place  and  the  land  having  been 
acquired  prior  to  the  time  at  which  that  act  took  effect. 
Mitchell  V.  Violett,  104  Ky.  77,  47  S.  W.  195,  20  R.  378. 

Though  the  married  woman's  act  of  1894  in  effect  requires 
a  married  woman  to  plead  her  coverture  as  a  defense  to  an 
action  on  a  note  executed  before  the  statute  took  effect,  it 
does  not  take  away  the  defense,  and  therefore  does  not  inter- 
fere with  a  vested  right.  Howard  v.  Gibson,  60  S.  W.  491, 
22  R.  1294. 

The  incumbent  of  an  office  which  is  created  for  the  benefit 
of  the  public,  and  which  the  Legislafture  may  abolish  at  any 
time,  has  no  vested  or  absolute  right  in  the  office  for  the 
unexpired  time.     Gibbon^  v.  Young;  1  Ky.   Opin.  318. 

A  remedial  or  curative  statute  which  shifts  the  burden  of 
proof  from  plaintiff  to  defendant  is  valid,  provided  it  does 
not  disturb  vested  rights;  but  such  a  statute  does  not  relieve 
the  plaintiff  of  the  necessity  of  alleging  so  much  in  his  peti- 
tion as  is  necessary  to  show  a  right  in  him.  Maguiar  v. 
Henry,  84  Ky.  1,  7  R.  695. 

The  Legislature  may  cure  a  mere  irregularity  in  a  proceed- 
ing by  a  subsequent  statute,  if  it  could  have  dispensed  vrith 
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it  by  a  prior  statute,  but  it  has  no  power,  by  a  subsequent 
curative  statute,  to  remedy  a  jurisdictional  defect,  or  one 
which  goes  to  the  substance  of  a  vested  right.    Id. 

Courts  do  not  regard  right  as  vested  contrary  to  the  justice 
of  the  case,  and  a  statute,  though  retrospective,  is  valid  if  con- 
formable to  justice.  Act  conferring  on  bank  power  to  hold 
land  conveyed  to  it  in  good  faith  by  the  vendor  is  valid, 
although  enacted  without  vendor's  consent.  Thweatt  v.  Bank 
of  Hopkinsville,  81  Ky.  1,  4  R.  557. 

Where  a  bank,  whose  charter  was  under  legislative  control, 
acquired  real  estate  not  necessary  for  the  carrying  on  of  its 
business,  after  the  adoption  of  Ky.  Constitution,  Sec.  192, 
providing  for  the  escheat  of  property,  no  question  of  vested 
rights  was  involved.  Louisville  Banking  Co,  v.  Com.y  142 
Ky.  690,  134  S.  W.  1142. 

"As  the  point  is  put  by  Chief  Justice  Parker,  of  Massa- 
chusetts, a  party  can  not  have  a  vested  right  to  do  wrong; 
or,  as  stated  by  the  Supreme  Court  of  New  Jersey,  'Laws 
curing  defects  which  would  otherwise  operate  to  frustrate 
what  must  be  presumed  to  be  the  desire  of  the  party  affected, 
can  not  be  considered  as  taking  away  vested  rights.  Courts 
do  not  regard  rights  as  vested  contrary  to  the  justice  and 
equity  of  the  case.*  "  Eckles  v.  Wood,  143  Ky.  456,  136 
S.  W.  907. 

VESTIBULE  DOORS.— It  is  not  negligence  under  all  cir- 
cumstances for  a  carrier  to  fail  to  equip  its  cars  with  vesti- 
bule doors,  or  to  leave  these  doors  open.  L.,  H.  <fe  St.  L.  By. 
Co,  V.  Gregory's  Admr.,  141  Ky.  747,  133  S.  W.  805,  35 
L.  R.  A.  (N.S.)  317. 

VETO. — ^Under  the  charter  of  cities  of  the  fourth  class 
(Sec.  3503,  Kentucky  Statutes),  the  veto  of  an  ordinance  by 
the  mayor  is  effective  where  he  vetoes  the  ordinance  within 
ten  days  after  its  passage,  and  within  that  time  returns  it, 
together  with  his  objections  in  writing,  to  the  city  clerk  in 
person,  and  the  failure  of  the  city  clerk  thereafter  to  lay  the 
ordinance,  together  with  the  written  objections  of  the  mayor, 
before  the  board  of  council,  does  not  render  the  veto  inope- 
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rative.    Browne  v.  City  of  Winchester,  153  Ky.  502,  155  S. 
W.  1157. 

VIADUCTS-— In  Missouri  Pacific  By.  Co.  v.  City  of  Omako, 
235  U.  S.  121,  and  oases  cited  in  that  opinion,  will  be 
found  a  discussion  of  the  power  of  cities  to  require  railroad 
companies  to  construct  overhead  crossings,  or  viaducts. 

VIA  7P.ITA  EST  TUTISSIMA.— The  trodden  path  is  the 
safest.    Cochran's  Law  Lexicon. 

VICARiUS  NON  HABET  VICARiUM.— A  substitute  can 
not   have   a   substitute.     Cochran's   Law    Lexicon. 

VICE-PRESIDENT. — ^The  vice-president  of  a  bank  by  virtue 
of  his  office  is  not  charged  with  the  duty  of  seeing  that 
notice  of  the  dishonor  of  paper  is  given  to  the  person  entitled 
thereto,  or  liable  in  any  manner  if  he  fails  to  do  so.  First 
Naiional  Bank  of  Louisville  v.  Bickel,  154  Ky.  11,  156  S. 
W.  856. 

VICINITY. — That  an  agent,  authorized  to  issue  policies  far 
the  company  against  loss  or  damage  by  fire  in  a  specified 
city  and  ** vicinity,"  has  the  right  to  insure  property  in  a 
neighboring  village,  ten  miles  distant,  is  apparent  from  the 
fact  that  the  company  sanctioned  his  contracts  for  insuring 
property  in  that  place.  Howard  Ins.  Co.  v.  Owen,  94  Ky. 
197,  14  R.  881,  13  R.  237. 

VICIOUS  CONSIDERATION.— The  assignee  of  a  note  exe- 
cuted for  a  vicious  consideration — moonshine  whisky — ^being 
an  innocent  holder,  the  obligor,  as  a  compromise  thereof,  exe- 
cuted to  him  a  new  note.  The  latter  note  is  valid  and 
enforcible.    Beall  v.  Bethel,  3  R.  397. 

VIDELICET. — (To  wit),  a  word  formerly  used  in  pleading 
to  precede  the  specification  of  particulars  which  need  not 
be  proved  exactly  as  laid.    Cochran's  Law  Lexicon. 

The  proper  use  of  a  videlicit  is  to  explain  what  is  indefinite 
or  obscure,  or  to  particularize  that  which  was  general  before, 
but  not  to  diminish  precedent  matter  clearly  expressed. 
Didken  v.  Smith,  1  Litt.  210;  Cotton  v.  Ward,  3  Mon.  309. 
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In  conveyance  of  a  half-acre  town-lot,  excepting  so  much 
thereof  as  was  sold  and  conveyed  to  S.,  the  expression  of  a 
precise  number  of  feet  afterwards  added  under  a  indeUcit  is 
inoperative  as  to  the  extent  of  the  conveyance.  Cotton  v. 
Ward,  3  Mon.  310. 

VI  ET  ARM  18. — ^With  force  and  arms;  words  inserted  in  a 
declaration  of  trespass.     Cochran's  Law  Lexicon. 

VIGILANTIBUS  NON  DORMIENTIBUS  JURA  SUBVENU 
UNT. — ^Laws  come  to  the  assistance  of  the  vigilant,  not  of  the 
sleepy.     Cochran's  Law  Lexicon. 

**It  is  true,  that  the  law  will  not  notice  every  violation 
of  the  rules  of  morality;  for  legal  obligation  is  necessarily 
more  circumscribed  than  moral  duty.  Sometimes,  the  injury 
done  by  a  breach  of  moral  duty  is  so  evanescent  and  perish- 
able, or  so  minute  and  trivial,  as  not  to  equal  the  incon- 
venience of  applying  a  legal  remedy;  and  such  cases  come 
within  the  maxim,  de  minimis  non  curat  lex;  and  sometimes 
the  injury  may  be  of  such  a  character,  that  the  person  preju- 
diced by  it  might  have  guarded  against  it,  with  the  exercise 
of  that  prudence  which  all  men  are  required  to  use  in  their 
own  affairs;  and  then  the  case  comes  within  the  maxim, 
vigilantibus  non  dormientibus  jura  subserviuni,"  Mills  v. 
Roffers,  2  Litt.  218. 

** Vigilantibus  non  dormientibus,  servat  lex,"  applies  more 
emphatically  to  motions  or  bills  for  new  trials,  than  to  any 
other  class  of  cases.    Hunt  v.  Boyier,  1  J.  J.  Mar.  487. 

**To  one  thus  supinely  inattentive  to  his  own  concerns, 
and  improvidently  and  credulously  confiding  in  the  naked 
and  interested  assertions  of  another,  the  maxim  'vigilantibus 
non  dormientibus  jura  subveniwnt,'  emphatically  applies,  and 
opposes  an  insuperable  objection  to  his  obtaining  the  aid  of 
the  law."    Moore  v.  TurbevUle,  2  Bibb,  604. 

This  maxim  is  applied  in  Jackson  v.  Speed,  3  J.  J.  Mar. 
59;  Frame  v.  Kenny's  Heirs  &  Exrs.,  2  A.  K.  Mar.  146; 
Marehead  v.  Eads,  3  Bush,  123;  Moran  v.  Woodyard,  8  B. 
Mon.  538. 

A  full  discussion  of  the  meaning  and  application  of  this 
maxim  may  be  found  in  Broom's  Legal  Maxims. 
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VILLAGER. — One  who  was  obliged,  for  safety,  to  reside  for 
some  time  in  a  station,  could  not  be  considered  a  ** villager." 
Dougherty  v.  Crow,  Hughes^  42. 

VINCULUM  JURIS  QUO  NECESSITATE  ADSTRINCI- 
MUR. — **Pothier,  whose  character  as  a  profound  and  able 
jurist,  is  known  to  every  lawyer,  is  still  more  explicit  and 
more  in  point.  He  divides  obligations  into  those  that  are 
both  natural  and  civil,  those  that  are  merely  civil,  and  those 
that  are  merely  natural.  'A  civil  obligation,'  he  says,  'is 
a  legal  tie,  vinculum  juris,  which  gives  the  person  in  whose 
favor  it  is  contracted,  a  right  of  judicially  enforcing  the 
performance  of  it.  A  natural  obligation  is  that  which  obliges 
the  person  in  honor  and  conscience.  Obligations  are  c(Hn- 
monly  both  natural  and  civil;  there  are  some,  however,  which 
are  merely  civil,  and  which  the  debtor  may  be  ji^dieially 
compelled  to  perform,  without  being  under  any  obligation  to 
do  so,  in  point  of  conscience.  There  are,  also,  obligationa 
which  are  merely  natural,  without  being  civil.'  'These  obli- 
gations,' he  continues  to  observe,  'oblige  the  person  contract- 
ing them,  in  point  of  honor  and  conscience;  but  the  law 
does  not  allow  any  action  to  compel  the  execution  of  them. 
These  are  only  called  obligations  in  an  improper  sense;  for 
they  are  no  legal  tie,  vinculum  juris;  they  do  not  impose 
upon  the  person  contracting  them  any  legal  necessity  to 
accomplish  them,  as  he  can  not  be  compelled  to  do  so  by  the 
person  in  whose  favor  they  are  contracted;  and  it  is  this 
necessity  which  constitutes  the  character  of  obligations,  vtn- 
culum  juris  qtu>  necessitate  adstringimur/'  Evans'  Pothier, 
Part  2,  Chap.  1.     Blair  v.  Williams,  4  Litt.  39. 

VINDICTIVE  DAMAGES — See,  also,  Punttivb  Damages. 

Punitive,  vindictive,  €md  exemplary  damages  are,  in  legal 
contemplation,  synonymous  terms.  Chiles  v.  Drake,  2  Met. 
147. 

"Damages  for  torts  are  either  compensatory  or  vindictive. 
By  compensatory  damages,  is  meant  such  as  are  given  merely 
to  recompense  a  party  who  has  sustained  a  loss  in  ccmse- 
quence  of  the  act  of  the  defendants  and  where  there  are  no 
circumstances  to  aggravate  the  act.    Vindictive  damages   are 
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such  as  are  giyen  against  a  defendant,  who,  in  addition  to 
the  trespass,  has  been  guilty  of  acts  of  outrages  and  wrong 
which  can  not  well  be  measured  by  compensation  in  money." 
Although  the  strictly  legal  phrase  is,  perhaps,  vindictive 
as  contradistinguished  from  compensatory,  yet  exemplary  and 
punitive  have  grown  into  such  common  use,  and  are  so  gen- 
erally considered  as  tantamount  to  vindictive  damages,  as 
to  authorize  us  to  so  regard  the  meaning  of  the  court.  Louis- 
viUe  &  Portland  R.  Co.  v.  Smith,  2  Duvall,  559. 

VIOLATING  RULES. — The  insured  can  not  be  regarded  as 
violating  the  rules  of  a  corporation  within  the  meaning  of 
a  provision  in  an  accident  policy,  unless  he  had  knowledge 
of  the  rules.  Equitable  Accident  Ins.  Co.  v.  Sandifer,  12  R. 
797. 

VIOLATION  OF  LAW ^A  fraternal  policy  provided  that 

if  a  member  **  shall  die  in  consequence  of  a  duel,  or  combat, 
except  in  self-defense  ...  or  in  consequence  of  violation  or 
attempted  violation  of  the  law*'  by  him,  the  policy  should  be 
void.  In  a  suit  on  a  policy  on  the  life  of  K.,  the  answer  of 
defendant  that  E.  came  to  his  death  when  he  was  violating 
and  attempting  to  violate  the  law;  in  that  he  was  attempting 
to  take  the  life  of,  or  do  great  bodily  harm  to,  a  fellow-man, 
R.,"  is  bad  on  demurrer.  Eminent  Household  of  Cohintbimi 
Woodmen  v.  Kesterson,  140  Ky.  562,  131  S.  W.  384. 

A  duel  is  a  violation  of  law.  So  is  a  mortal  combat. 
Columbian  Woodman  v.  Kesterson,  140  Ky.  564,  131  S.  W. 
384. 

W.  held  a  certificate  in  a  fraternal  insurance  company 
entitling  him  to  benefits,  provided  **he  did  not  die  in  conse- 
quence of  a  duel  or  in  consequence  of  a  violation  of  the  laws 
of  the  State."  In  an  altercation  with  S.  both  were  killed. 
In  aD  action  by  W.'s  wife  on  the  certificate,  held,  that  if  W. 
was  the  aggressor  in  the  diflSculty,  or  if  he  engaged  in  a 
mutual  combat  with  S.,  his  death  was  due  to  a  violation  of 
the  law,  and  there  could  be  no  recovery  on  the  certificate. 
But  if  S.  was  the  aggressor  and  attacked  W.,  the  latter  had 
the  right  to  defend  himself,  using  such  means  as  reasonably 
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appeared  to  him  to  be  necessary  for  that  purpose,  and  if  in 
such  case  S.  was  killed,  W.  was  justifiable,  and  such  killing 
was  not  a  violation  of  the  terms  of  his  certificate.  Wood- 
men of  the  World  v.  Waliers,  99  S.  W.  930,  30  R.  916. 

**The  court  instructs  the  jury  that  if  you  shall  believe 
from  the  evidence  in  this  case  that  at  the  time  the  decedent, 
P.,  fired  the  two  shots,  if  he  did  fire  them,  he  was  not  shoot- 
ing at  T.,  with  intent  to  kill  him  or  inflict  upon  him  great 
bodily  harm,  but  that  he  fired  said  shots  into  the  air,  then 
such  shooting  would  not  be  a  violation  of  the  law  within 
the  meaning  of  the  policy  sued  on,  although  said  T.  may  have 
in  good  faith  believed  said  P.  was  shooting  at  him.  The 
jury  should  find  for  the  plaintiff,  unless  they  believe  from 
the  evidence  that  decedent.  P.,  brought  on  the  difficulty  by 
shooting  at  T.  with  intent  to  kill  him  or  inflict  upon  him 
great  bodily  harm;  in  which  event,  and  if  they  so  believe, 
they  will  find  for  the  defendant.''  Authority  for  these 
instructions  will  be  found  in  Sovereign  Camp  W.  0.  W.  v. 
Purdom,  147  Ky.  177,  143  S.  W.  1021. 

The  provision  of  a  policy  that  it  shall  be  incontestable 
**if  the  insured  shall  die  three  or  more  years  after  the  date 
hereof,  and  after  all  due  premiums  shall  have  been  received 
by  the  company,''  applies  where  the  company  seeks  to  avoid 
liability  by  virtue  of  a  clause  providing  that  the  policy  shall 
be  void  **if  the  insured  dies  in  consequence  of  his  own 
criminal  action."  Sun  Life  Ins,  Co.  v.  Taylor,  56  S.  W.  668, 
22  R.  37. 

In  an  action  on  a  policy  of  life  insurance  which  provided 
that  the  policy  should  be  void  if  the  insured  should  die  in 
consequence  of  his  own  criminal  action,  the  evidence  showed 
that  D.,  who  boarded  at  the  house  of  insured,  was  sitting  in 
a  room  with  the  wife  of  insured,  when  insured  entered  and 
asked  what  they  were  talking  about  him  for;  that  D.  arose 
from  his  chair  and  took  a  step  forward,  when  insured  said, 
** Don't  raise  up  at  me,  or  I  will  smash  your  snoot,"  to  which 
D.  replied,  ** Smash  ahead,"  whereupon  they  went  together, 
both  being  cut  in  the  fight,  and  insured  fatally  so.  Held, 
that    a    peremptory    instruction    for    plaintiff    was    proper. 
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Prudential  Life  Ins.   Co.  v.  Higbee's  Admr.,  57   S.  W.   614, 
22  R.  495. 

VIOLATION  OF  STATUTES.— See  Negligence. 

VIOLENCE. — The  word  force  used  in  connection  with  the 
qualification  that  the  person  was  put  in  fear,  or  had  a  struggle 
with  the  accused,  is  equivalent  to  the  word  ** violence." 
Baldwin  v.  Com.,  2  R.  439. 

VIOLENT  MEANS. — ^Insurance  against  injuries  effected  by 
"external,  violent  and  accidental"  means..  See  Extern  Air, 
Violent  and  AccmENTAL. 

VIOLENT  PRESUMPTION.— **  Evidence,  whether  written 
or  oral,  is  either  positive  or  presumptive.  Positive  evidence 
is  the  direct  proof  of  the  fact  or  point  in  issue;  presumptive 
evidence  consists  in  the  proof  of  some  other  fact  or  facts, 
from  which  the  point  in  issue  may  be  inferred.  The  strength 
of  the  presumption  is  always  in  proportion  to  the  frequency 
of  the  connection  between  the  fact  to  be  inferred  and  that 
which  is  proven.  If  the  connection  be  found  by  experience 
and  observation  to  be  invariable  in  all  instances,  the  presump- 
tion is  what  in  law  is  denominated  violent,  and  is  equal  to 
full  proof.  If  the  connection  be  general,  not  universal,  the 
inference  of  the  existence  of  the  one  from  the  proof  of  the 
other,  though  rational,  is  not  necessary,  and  the  presumption 
amounts  to  a  probable  one,  only.  But  if  experience  shows 
that  the  fact  intended  to  be  inferred  is  as  often  or  oftener 
disjoined  than  it  is  connected  with  that  which  is  proven,  the 
proof  of  the  latter  creates  no  presumption  of  the  existence  of 
the  former."    Davis  v.  Curry,  2  Bibb,  239. 

VIOLENT,  UNUSUAL  AND  UNNECESSARY.— In  describ- 
ing the  negligent  movement  of  the  train  in  an  instruction 
it  is  better  to  use  the  terms  '^violent,  unusual  and  unneces- 
sary," which  are  commonly  used  in  such  instructions,  instead 
of  the  terms  ''quick  and  violent  and  sudden  and  xmusual." 
A  jerk  in  the  operation  of  a  heavy  freight  train  might  be 
violent,  and  nevertheless  necessary  and  usual  in  such  opera- 
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tion,    Cindnnati,  N.   0,  &  T.  P.  By.   Co.  y.  Ooldston,  156 
Ky.  410,  161  S.  W.  246. 

VIRGINIA  COMPACT.— See  Compact  With  Virginia. 

VIS  MAJOR. — ^Irresistible  force;  inevitable  accident.  Coch- 
ran's Law  Lexicon. 

VITAL  ACTS. — ^Vital  acts  of  insurance  company  defined. 
Milliken  v.  Southern  National  Life  Ins.  Co.,  155  Ky.  535, 
159  S.  W.  1141. 

VITAL  ORGANS.— "The  kidney  is  one  of  the  vital  organs 
of  the  body  and  serious  and  permanent  injury  to  it  is  always 
attended  with  dangerous  consequences."  L,,  H.  cfe  8t.  L. 
By.  Co.  V.  Armstrong,  137  Ky.  146,  125  S.  W.  276. 

VIVA  VOCE.— By  word  of  mouth. 

VIVA  VOCE  ELECTION.— Where  voters  presented  to  the 
election  officers  cards  furnished  them  on  the  outside,  on  which 
were  written  the  names  of  the  candidates  for  whom  they 
wished  to  vote,  and  the  officers  stamped  their  ballots  accord- 
ingly, without  swearing  the  voter  and  without  any  disability 
being  shown,  and  the  booths  were  placed  near  a  window, 
so  that  persons  on  the  outside  could  see  how  persons  who 
did  go  in  marked  their  ballots,  there  was  practically  a  viva 
voce  election,  and  the  vote  of  the  precinct  should  be  disre- 
garded. Banks  v.  Sergent,  104  Ky.  843,  48  S.  W.  149,  20 
R.  1024. 

According  to  the  viva  voce  system,  so  long  in  force  in  this 
State,  the  voter  must  come  into  the  immediate  presence  of 
the  officers  of  the  election,  and  with  his  own  voice  declare 
his  choice  of  candidates.  To  be  in  the  immediate  presence 
of  the  officers  of  the  election,  means  that  the  voter  must  be 
immediately  at  the  place  where  the  officers  of  the  election 
are  situated,  so  that  each  of  them  may  hear  the  declaration 
of  the  voter;  and  the  clerk  of  the  election,  whose  duty  it  is 
to  record  the  vote,  may  have  his  information  as  to  the 
voter's  name  and  desire  from  the  voter  himself,  and  the  voter 
can  see,  if  he  desires  to  do  so,  how  the  vote  is  recorded,  and 
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the  judges  may  see,  also,  that  it  is  recorded  in  accordance 
with  the  wishes  of  the  voter.  At  a  viva  voce  election  the 
voter  must  personally  and  publicly  vote,  in  the  immediate 
presence  of  the  officers  of  the  election.  Penny  v.  McRoberts, 
163  Ky.  313,  173  S.  W.  786. 

When  the  General  Assembly  provided  that  elections  of 
school  trustees  should  be  held  viva  voce,  it  is  to  be  presumed, 
that  it  was  intended  that  it  should  be  done,  so  far  as  the 
manner  of  casting  and  receiving  the  votes,  in  accordance 
with  the  rules  governing  viva  voce  elections,  which  were  so 
long  in  force  in  this  State.  Penny  v.  McRoberts,  163  Ky. 
313,  173  S.  W.  786. 

VIVUM  VADIUM.— Living  pledge.  WUkins'  Exors.  v.  Sears, 
4  T.  B.  Mon.  349. 

V.  L.  O  L. — ^These  words  held  to  stand  for  **  violation  of 
local  option  law.''    Allen  v.  Com.,  73  S.  W.  1028,  24  R.  2259. 

VOICE  OF  THE  PEOPLE.— The  maxim,  that  **the  king 
can  do  no  wrong,'*  is  not  an  idle  device  of  royalty,  formed 
to  amuse  or  beguile  the  multitude,  nor  is  the  correspondent 
maxim,  that  **the  voice  of  the  people  is  the  voice  of  God," 
the  offspring  of  the  demagogue's  brain — they  are  both  just 
inferences  drawn  from  the  most  profound  views  of  civil 
policy,  and  illustrate  the  position  advanced  in  relation  to  the 
purity  and  perfection  of  sovereignty.  Com.  v.  Morrison,  2 
A.  K.  Mar.  93. 

VOID — VOIDABLE. — Generally.  A  contract  is  void  when 
it  is.  a  nullity,  obligatory  on  neither  party,  and  insusceptible 
of  ratification;  when  either  party  in  bound,  or  it  may  be 
confirmed,  it  is  only  voidable.  Breckenridffe's  Heirs  v. 
Ormsby,  1  J.  J.  Mar.  240. 

The  words  **nuir'  and  '*void"  mean  the  same  thing. 
Davidson  v.  Coombs,  5  R.  812. 

There  is  no  distinction  between  a  provision  in  a  statute 
that  a  contract  for  interest  above  a  certain  rate  shall  be  void 
as  to  the  entire  interest  contracted  for  and  a  provision  that 
the  entire  interest  shall  be  forfeited.  Oist  v.  Smith,  78  Ky. 
367. 
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The  provision  of  the  charter  declaring  the  policies  of  the 
company  void  upon  alienation  of  the  property  insured,  except 
in  certain  contingencies,  means  only  that  they  may  thereby 
become  void  where  the  right  of  exoneration  is  not  waived  by 
the  insurer,  and  not,  at  all  events,  to  become  absolute  nulli- 
ties as  to  both  parties.  Ky.  Farmers  M.  Ins.  Co.  v.  Math- 
ers, 7  Bush,  23. 

A  note  executed  by  son  to  father  for  various  articles  of 
personal  property  named  therein,  payable  one  day  after 
date,  but  reciting  that  if  it  is  not  paid  during  the  payee's 
life,  **this  note  is  void  or  not  attempted  to  be  collected," 
became  void  upon  the  father's  death,  though  an  action  by 
the  father  thereon  was  pending  when  he  died.  McGlasson  v. 
McOlasson's  Extx.,  56  S.  W.  510,  21  R.  1843. 

The  law  of  a  place  where  a  contract  is  to  be  performed 
governs,  subject  to  the  rule  that  if  it  is  void  where  made  it 
is  void  everywhere.  Western  Union  Tel.  Co.  v.  Eubanks  & 
RusseU,  100  Ky.  591,  38  S.  W.  1068,  18  R.  995. 

A  void  appointment  can  not  be  validated  by  either  recogni- 
tion or  ratification.  Meglemery  v.  Weissinger,  140  Ky.  353, 
131  S.  W.  40. 

The  word  void,  as  used  in  the  statutes  authorizing  the 
sale  of  infant's  real  estate  and  in  the  decisions  of  the  Appel- 
late Court  upon  those  statutes,  should  be  construed  as  mean- 
ing voidable  only.    Thornton  v.  McOrath,  1  Duv.  352. 

Void  contracts  are  not  susceptible  of  confirmation.  Thomp- 
son V.  Warren,  8  B.  M.  491;  Moore  v.  Speed,  MS.  Op. 

For  discussion  of  question  as  to  whether  unconstitutional 
act  of  the  Legislature  is  void  or  voidable,  see  Sullivan  v. 
Berry's  Admr.,  83  Ky.  204. 

To  say  that  a  thing  *'has  become  void,"  necessarily  implies 
that  it  has  in  effect  been  terminated  or  brought  to  an  end. 
Sharp  V.  Curds,  4  Bibb,  548. 

Infant's  Contracts  or  Deeds.  The  acts  of  an  infant  are 
void  or  voidable ;  those  are  voidable  which  take  effect  by  deliv- 
ery; those  are  void  which  have  no  semblance  of  benefit  to 
the  infant.  Cannon  v.  Alshury,  1  Mar.  77;  Phillips  v.  Chreen, 
3  Mar.  9;  Breckinridge  v.  Ormsby,  1  J.  J.  M.  240. 
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The  contract  of  an  infant,  if  it  can  be  confirmed  or  is  bind- 
ing on  the  other  party  to  it,  is  not  void,  but  only  voidable. 
Breckinridge  v.  Ormsby,  1  J.  J.  M.  240. 

Infants  may  ratify  their  contracts  on  becoming  of  age, 
because  they  are  voidable  only.  Robinson  v.  Robinson,  11 
Bush,  174. 

**  Infants  may  be  sufficiently  protected  by  declaring  their 
contracts  voidable  at  their  own  election;  and  to  make  them 
void,  in  the  true  sense  of  the  word  as  to  both  parties, 
might  frustrate  the  object  of  their  protection,  and  pervert 
an  intended  blessing  into  a  curse  to  them  by  depriving  them 
of  the  profits  of  beneficial  contracts.  And  consequently  the 
practical  construction  of  the  word  void  is  as  to  them  void- 
ability only  in  all  cases  of  contracts  made  by  themselves." 
Le^  V.  Page,  12  Bush,  206. 

All  judicial  acts  done  against  infants  are  voidable  merely. 
Porter  v.  Robinson,  3  Mar.  254;  Bourne  v.  Simpson,  9  B.  M. 
457. 

A  promise  by  an  infant  to  marry,  being  in  its  nature  bene- 
ficial, is  voidable  only.     Cannon  v.  Alsbury,  1  Mar.  77. 

The  deed  of  an  infant  is  not  void,  but  voidable  only.  Yal- 
landingham  v.  Johnson,  85  Ky.  288,  8  R.  940;  Bull  v.  Sevier, 
88  Ky.  515,  11  R.  32. 

Contracts  of  an  infant  are  voidable,  not  void.  Hunter  v. 
Beam,  3  R.  327. 

**Void,''  as  used  in  the  statutes  authorizing  the  sale  of 
infant's  real  estate,  and  in  the  decisions  of  the  Appellate 
Court  upon  those  statutes,  should  be  construed  as  meaning 
voidable  only.    Thomtcm  v.  McGrath-,  1  Duv.   352. 

The  rule  is  that  the  deed  of  an  infant  conveying  real 
estate,  where  any  valuable  consideration  passes  to  him,  is 
not  void  but  voidable.  After  his  disability  is  removed  he 
may  elect  to  confirm  or  to  avoid  it.  Syck  v.  Hellier,  140 
Ky.  388,  131  S.  W.  30. 

Contract  or  Deed  of  Lunatic,  Idiot,  etc.  The  deed  of  a 
lunatic  is  not  void  absolutely,  but  is  susceptible  of  confirma- 
tion by  the  lunatic  when  restored  to  sanity.  Sanderson  v. 
Hays,  8  Ky.  Opin.  353. 
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The  contract  of  a  lunatic,  if  it  can  be  confirmed  or  is 
binding  on  the  other  party  to  it,  is  not  void,  but  voidable 
only.    Breckivflidge  v.  Ormsby,  1  J.  J.  M.  240. 

A  deed  by  one  mentally  incompetent  is  not  necessarily 
void;  unless  there  was  unfairness  or  injustice,  the  deed  should 
not  be  set  aside.  Lexingtcht  &  Easter^  By.  Co.  v.  Napier*s 
Heir^,  160  Ky.  579,  169  S.  W.  1017. 

It  has  time  and  again  been  held  by  the  Court  of  Appeals 
that  the  contract  of  a  person  of  unsound  mind,  like  that  of 
an  infant,  is  m)t  void,  but  voidable  only.  AmetVs  Com- 
mittee  v.  Ou^ens,  23  R.  1410;  Breckinridge's  Heirs  v.  Ormsby, 
1  J.  J.  M.  236;  Johnstm's  Committee  v.  Mitchell,  146  Ky. 
382,  142  S.  W.  675. 

In  this  State  the  deed  of  a  person  of  unsound  mind  is 
not  void  but  merely  voidable.  Wathent  v.  Skaggs,  161  Ky. 
600,  171  S.  W.  193. 

The  deed  of  an  insane  person  is  voidable  only,  and  not 
void.     Dowell  v.  DowelVs  Admr.,  137  Ky.  167,  125  S.  W.  283. 

Mere  mental  imbecility,  or  even  lunacy  of  one  of  the  par- 
ties to  a  contract  does  not  render  the  contract  void.  Such 
contracts,  if  fairly  made  and  fully  executed  without  a  knowl- 
edge on  the  part  of  the  other  contracting  party,  are  not  even 
voidable  by  the  lunatic,  or  by  any  one  claiming  under  or  through 
him.  Breckenridge's  Heirs  v.  Ormsby,  1  J.  J.  Marsh.  236; 
1  Chitty  on  Contracts,  401,  and  note,  p.  1;  Waller's  Admr. 
V.  Harrison,  8  Ky.  Opin.  718. 

The  contract  of  a  lunatic  is  not  void,  but  only  voidable. 
Willis  V.  Mason,  140  Ky.  88,  130  S.  W.  964. 

The  contracts  of  persons  of  unsound  mind  and  of  infants 
are  not  void,  but  voidable  only.  Johnson's  Committee  v. 
Mitchell,  146  Ky.  382;  Clarke's  Exr.  v.  Trail's  Admr.,  1 
Met.  35;  Breckinridge's  Heirs  v.  Ormsby,  1  J.  J.  M.  236; 
Amett's  Committee  v.  Owens,  23  R.  1410;  Logan  v.  Vanars- 
dall,  27  R.  822;  Cecil's  Committee  v.  Cecil.  149  Ky.  605,  149 
S.  W.  965. 

The  contract  of  a  person  of  unsound  mind  is  voidable 
only,  not  void.    Before  an  inquisition  of  lunacy,  contracts  of 
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the  lanatic  founded  on  adequate  consideration,  of  which  the 
lunatic  has  had  the  benefit,  and  made  hy  the  other  party  in 
good  faith  without  fraud  or  undue  influence,  and  in  ignor- 
ance of  the  mental  condition  of  the  lunatic,  will  be  upheld 
where  the  parties  can  not  be  placed  in  statu  quo.  In  addi- 
tion, for  necessaries  furnished  to  the  lunatic  and  his  family, 
a  recovery  of  their  value  will  be  allowed,  even  though  his 
condition  was  known  by  the  other  party.  Smith's  Committee 
V.  Forsythe,  90  S.  W.  1075,  28  R.  1034. 

All  deeds  made  by  lunatics  are  not  void,  but  voidable  only. 
Logan  v.  Vanarsdall,  86  S.  W.  981,  27  R.  822. 

A  deed  executed  by  a  lunatic  who,  with  knowledge  of  the 
transaction,  does  not  disaffirm  it  for  ten  years  after  his  dis- 
ability is  removed,  can  not  thereafter  be  set  aside.  Spicer  v. 
Holbrook,  96  S.  W.  571,  29  R.  865. 

Void  Contracts  Cive  Rise  to  No  Legal  Rights.  A  void 
contract  can  give  rise  to  no  legal  rights.  Calor  OH  &  Gas 
Co.  V.  Framell,  128  Ky.  715,  109  S.  W.  328,  33  R.  98,  36 
L.  R.  A.   (N.S.)   456. 

A  ratification  of  a  voidable  contract  by  the  party  having 
power  to  disaffirm  it,  does  not  bind  him  unless  made  with 
full  knowledge  of  the  circumstances.  Kenyon  Realty  Co. 
V.  National  Deposit  Bank,  140  Ky.  133,  130  S.  W.  965. 

When  parties  have  made  a  contract  that  is  not  enforcible, 
but  that  they  are  both  willing  to  abide  by,  a  stranger  to 
the  contract,  although  he  be  a  creditor,  can  not  raise  the 
question  that  the  contract  is  non-enf orcible ;  but  if  the  con- 
tract is  void,  the  property  sought  to  be  conveyed  by  it 
remains  in  the  hands  of  the  grantor.  Elliott  v.  ScoviUe's 
Assignee,  144  Ky.  584,  139  S.  W.  806. 

Judgments  Against  Insane  Person.  A  judlgment  against 
an  insane  person  is  not  necessarily  void,  it  is  t)nly  void- 
able.    West  v.  McDonald,  113  S.  W.  872. 

Judgment  Prematurely  Entered.  ''Where  the  statutes  direct 
that  judgment  shall  not  be  entered  until  a  certain  time  after 
the  commencement  of  the  action,  or  the  lapse  of  a  term  or 
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terms,  a  judgment  prematurely  rendered  is  radically  defective, 
and  liable  to  be  reversed  or  set  aside,  although  probably 
not  absolutely  void,  the  objection  not  going  to  the  jurisdic- 
tion." Stockholders  First  National  Bank  v.  First  State 
Bank's  Receiver,  163  Ky.  790,  174  S.  W.  473,  quoting  23 
Cyc.  p.  677. 

Insurance  Policy.  In  a  poli*cy  which  contained  a  provision 
that  the  policy  should  be  void  if  the  insured  property  should 
be  mortgaged,  the  term  **void"  will  be  regarded  as  meaning 
that  the  insurer  may,  at  his  exclusive  option,  treat  it  so,  and 
not  that  the  contract  becomes  an  absolute  nullity  as  to  either 
party.  National  Live  Stock  Ins.  Co.  v.  Jackson,  160  Ky. 
228,  169  S.  W.  695. 

Oral  Contract  for  Sale  of  Real  Estate.  While  under  the 
Statute  of  Frauds  a  contract  for  the  sale  of  real  estate  can. 
not  be  enforced  unless  some  memorandum  thereof  is  in  writ- 
iiig»  yet  it  can  not  be  said  to  be  void,  but  merely  voidable. 
McMee  v.  Henry,  163  Ky.  729,  174  S.  W.  746. 

Contract  Prohibited  by  Statute.  It  is  a  generally  prevail- 
ing rule  that  a  contract  is  void  if  prohibited  by  statute,  though 
the  statute  only  inflicts  a  penalty  and  does  not  in  terms 
declare  illegal  contracts  made  in  violation  of  it.  Oliver  Co. 
v.  Louisville  Realty  Co.,  156  Ky.  628,  161  S.  W.  570,  and 
cases  cited. 

Appointment  of  Administrator.  The  action  of  the  County 
Court  in  appointing  an  administrator  without  giving  the  next 
of  kin  an  opportunity  to  accept  the  position  is  not  void,  but  at 
most  only  erroneous,  and  can  not  be  attacked  collaterally.  Cun- 
ningham V.  Clay's  Admr.,  112  S.  W.  852. 

Under  Ky.  Stats.,  Sees.  3896  and  3897,  requiring  the  grant- 
ing of  administration  to  relations  of  decedent  on  their  applying 
therefor,  and  authorizing  the  appointment  of  any  other  person 
where  no  application  by  relations  is  made  within  a  specified 
time,  the  appointment  of  a  stranger,  made  within  the  time  rela- 
tions might  apply  for  their  appointment,  is  not  void,  but  void- 
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able  only.  McFarland's  Admr.  v.  L.  xfe  N.  B.  Co.,  130  Ky.  172, 
113  S.  W.  82. 

Under  Ky.  Stats.,  Sec.  3882,  authorizing  a  personal  repre- 
sentative to  compromise  a  claim  for  damages  for  decedent's 
death,  an  administrator,  acting  under  an  order  of  appointment 
prematurely  entered  in  the  County  Court,  may  in  good  faith 
compromise  the  claim  for  decedent's  death.  Leach  v.  Owens- 
horo  City  Ry.  Co.,  137  Ky.  292,  125  S.  W.  708. 

Under  Ky.  Stats.,  Sec.  3848,  providing  that  lawful  acts  by 
an  administrator  subsequently  removed  shall  remain  valid  and 
independent  thereof,  the  lawful  acts  of  an  administrator  hold- 
ing under  a  voidable  appointment  are  valid  notwithstanding 
his  subsequent  removal.  McFarland^s  Ad:nr.  v.  L.  <fe  N.  B,  Co,, 
130  Ky.  172,  113  S.  W.  82. 

When  one  has  been  appointed  and  qualified  as  administrator 
of  a  decedent's  estate  by  taking  the  oath  and  executing  bond, 
he  is  clothed  with  all  the  power  and  authority  that  any  one 
filling  the  position  could  have,  though  not  a  wife  or  next  of 
kin  to  deceased,  there  being  no  complaint  made  by  the  wife  or 
next  of  kin.  C.  £  0.  By.  Co.  v.  Banks'  Admr.,  142  Ky.  746, 
135  S.  W.  285. 

Purchase  by  Administrator  of  Property  of  Decedent.  The 
purchase  by  an  administrator  or  executor  of  the  property  of 
his  decedent  is  not  void,  but  voidable  at  the  option  of  persons 
interested  in  the  estate.  Spurlock  v.  Spurlock,  161  Ky.  248, 
170  S.  W.  605. 

Purchase  by  Master  Commissioner  of  Property  Sold  by 
Him.  Where  the  master  commissioner,  through  the  interven- 
tion of  a  third  person,  purchases  the  property  sold  by  him,  the 
sale  is  not  void,  but  merely  voidable,  and  will  not  be  set  aside 
where  the  property  has  passed  into  the  hands  of  an  innocent 
purchaser  for  value  without  notice.  Sears  v.  CoUie,  148  Ky. 
444,  146  S.  W.  1117. 

De  Facto  Officers — ^Acts  of.  Contra-distinguished  from  the 
oflScer  de  facto  is  the  mere  usurper  or  intruder,  who  is  one 
who  has  intruded  upon  the  oflSce  and  assumed  to  exercise  its 
functions  without  either  the  lawful  title,  or  the  color  of  right 
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to  it  His  acts,  therefore,  are  entirely  void.  He  may,  however, 
grow  into  an  officer,  de  facto,  if  his  assumption  of  the  office 
is  acquiesced  in.  Renter  v.  Meacham  Contracting  Co.,  143  Ky. 
561,  136  S.  W.  1028. 

It  is  a  well  recognized  rule  that  the  acts  of  a  de  facto  officer 
will  not,  in  a  collateral  proceeding,  be  declared  void.  Renter 
V.  Meacham  Contracting  Co.,  143  Ky.  557,  136  S.  W.  1028. 
See,  also,  Officers  de  Facto. 

Act  of  Married  Woman  Before  Weissinger  Law  Became 
Effective.  Prior  to  the  passage  of  the  Act  of  1894  (Acts  1894, 
p.  176,  c.  76),  knoMm  as  the  ** Weissinger  Act,"  a  married 
woman  had  practically  no  authority  in  law  to  deal  with  third 
persons,  much  less  with  her  husband.  Her  acts  were  void. 
Noel  v.  Fitzpatrick,  124  Ky.  793,  100  S.  W.  321,  30  R.  1011. 

Note  for  Caming  Debt.  All  gaming  isontrat^  are  void. 
A  note  in  payment  of  a  bet  on  a  wager  or  horse  race  is  abso- 
lutely void.  Alexander  c&  Co.  v.  Hazelrigg,  123  Ky.  677,  97 
S.  W.  353,  29  R.  1212. 

Pleading  that  Judgments  or  Acts  are  "Void"  is  Conclu- 
sion. The  allegation  in  a  petition  that  certain  judgments  and 
executions  issued  thereon  are  void,  is  a  mere  legal  conclusion, 
and  is  not  suflScient  on  demurrer.  Angel  v.  Byars,  153  Ky. 
208,  154  S.  W.  1109. 

In  an  answer  to  a  petition  to  collect  an  improvement  assess- 
ment, the  defendant  must  point  out  in  what  particular  the 
assessment  is  unequal,  illegal,  erroneous  or  void,  and  not  simply 
aver  such  facts  as  a  conclusion.  Boone  v.  Oleason,  10  Ky.  Opin. 
254. 

Marriage.  All  marriages  not  solemjaized  or  contracted  in 
the  presence  of  an  authorized  witness  or  society  are,  under  the 
Revised  Statutes,  void.  Robinson  v.  Redd's  Admr.,  43  S.  W. 
435,  19  R.  1422. 

Conveyance  to  Corporation  Incompetent  to  Take.  Where 
a  corporation  is  incompetent  by  its  charter  to  take  a  title  to 
real  estate,  a  conveyance  to  it  is  not  void,  but  only  voidable, 
and  the  sovereign  can  object.     It  is  valid  until  assailed  in  a 
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direct  proceeding  for  that  purpose.  No  party  except  the  State 
can  object  that  a  corporation  is  holding  real  estate  in  excess 
of  its  rights.  Accordingly,  under  an  act  which  forbids  a  foreign 
corporation  to  acquire  and  hold  real  estate,  a  deed  of  convey- 
ance of  land  to  such  corporation  is  not  void.  It  passes  the 
title,  and  the  corporation  may  hold  the  land  subject  to  the 
Commonwealth's  right  of  escheat.  The  Commonwealth  alone  can 
object  to  the  legal  capacity  of  a  corporation  to  hold  real  estate. 
There  must  be  a  direct  proceeding  by  the  State  for  the  purpose 
of  vacating  the  deed.  Louisville  School  Board  v.  King,  127  Ky. 
839,  107  S.  W.  247,  32  R.  687,  15  L.  R.  A.  (N.S.)  379. 

VOLENTI  NON  FIT  INJURIA.— No  injury  is  done  (in  the 
eye  of  the  law)  where  the  person  injured  consents.  Cochran's 
Law  Lexicon. 

Assumption  of  risk  is  bottomed  on  the  maxim  volenti  non 
fit  injuria.  C,  N.  0.  <fc  T.  P.  Ry.  Co.  v.  Goldston,  156  Ky.  418, 
161  S.  W.  246;  C.  cfc  0.  By.  Ca  v.  De  Atley,  159  Ky.  687,  167 
S.  W.  933. 

This  maxim  is  applied  in  Shields  v.  Perkins,  2  Bibb,  231; 
Bogenschutz  v.  Smith,  84  Ky.  337;  Ferguson  v.  Sarah,  4  J.  J. 
Mar.  106;  M'Alexander  v.  Lee,  3  A.  K.  Mar.  484;  Barlow  v. 
Bell,  1  Mar.  246. 

A  full  discussion  of  the  meaning  and  application  of  this 
maxim  may  be  found  in  Broom's  Legal  Maxims. 

VOLUNTARILY. — ^Prom  an  instruction  telling  the  jury 
that  if  plaintiff  voluntarily,  unnecessarily  and  negligently  went 
in  between  two  of  defendant's  freight  cars  while  the  same  were 
in  motion,  and  undertook  to  uncouple  the  cars,  and  in  so  doing, 
and  as  the  sole  and  only  cause,  and  without  any  negligence 
on  the  part  of  the  defendant,  as  defined  in  a  previous  instruc- 
tion, plaintiff  received  the  injuries  complained  of,  the  words 
''voluntarily,  unnecessarily  and  negligently,"  should  be  omitted. 
NashvUle,  C.  <&  St.  L.  Ry.  v.  Henry,  158  Ky.  88,  164  S.  W.  310. 

VOLUNTARILY  LEAVE.— *'A  wife  may  'voluntarily  leave 
her  husband,  and  live  in  adultery,  by  voluntarily  adopting  the 
adulterous  relation  in  the  husband's  enforced  protracted  absence 
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from  his  home,  though  she  continue  to  reside  thereat."  McQuinn' 
V.  McQuinn,  110  Ky.  328. 

VOLUNTARY. — One  of  the  aocepted  meanings  of  the  word 
''voluntary"  is^  **done  by  design  or  intention;  purposed; 
intended."  Campbell  v.  Fidelity  d  Casualty  Co.,  109  Ky.  672, 
60  S.  W.  492,  22  R.  1295. 

VOLUNTARY  ABANDONMENT.— Where  a  husband  is  serv- 
ing  a  life  sentence  in  the  penitentiary,  the  wife  should  not  be 
denied  a  divorce  for  abandonment  upon  the  ground  that  the 
living  apart  ''is  not  voluntary."  Davis  v.  Davis,  102  Ky.  440, 
43  S.  W.  168,  19  R.  1520,  39  L.  R.  A.  403. 

VOLUNTARY  ACT.— The  doctrine  is  a  very  familiar  one 
— ^it  pervades  every  department  of  our  law — that  what  the  law 
will  compel  parties  to  do  they  may  do  voluntarily,  and  the 
transaction  will  be  sustained  as  valid  in  whatever  circumstances 
the  question  may  arise.     Campbell  v.  Gaibreath,  12  Bush,  463, 

A  voluntary  act  of  the  will  necessarily  implies  liberty  and 
self-control.  8t,  Louis  Mutual  Life  Ins.  Co.  v.  Graves,  6  Bush, 
271. 

VOLUNTARY  ASSOCIATION.— See  Association. 

VOLUNTARY  CONFESSION.— ''Proof  of  a  confession  is 
never  admissible  unless  it  is  voluntarily  made,  and,  by  the  word 
'voluntary,'  it  is  meant  that  the  confession  must  be  made  of 
the  free  will  and  accord  of  the  defendant  without  coercion, 
whether  from  fear  of  any  threat  of  harm,  promise  or  inducement 
by  hope  of  reward  or  method  known  as  sweating."  Com.  v. 
McClanahan,  153  Ky.  412,  155  S.  W.  1131.  See,  also.  Con- 
fessions 

VOLUNTARY  CONVEYANCE.— See  Fraudulent  CJonvet- 

ANCB. 

VOLUNTARY  EXPOSURE  TO  UNNECESSARY  DANGER. 

r— Where  the  insured,  while  asleep  on  the  top  of  the  boilers 
of  a  steamboat,  was  injured  by  steam  escaping  from  the  safety 
valve,  there  was  no  ''voluntary  exposure  to  unnecessary  dan- 
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ger/'  within  the  meaning  of  an  exception  of  the  policy,  unless 
insured  was  conscious  of  the  danger  from  escaping  steam,  it 
not  being  sufficient  to  preclude  him  from  recovering  that  he  had 
been  warned  that  it  was  dangerous  to  be  on  top  of  the  boilers. 
Travders  Ins.  Co.  v.  Clark,  59  S.  W.  7,  22  R.  902. 

Where  assured  was  killed  by  D.,  whom  he  assaulted,  a  pro- 
vision of  the  policy  excepting  injuries  resulting  from  "volun- 
tary exposure  to  unnecessary  danger"  did  not  preclude  the 
beneficiary  from  recovering  unless  assured  realized  the  danger 
to  which  he  exposed  himself  in  making  the  assault,  and  it  was 
error  to  instruct  the  jury  to  find  for  defendant  if  D.  acted  in 
his  necessary,  or  apparently  necessary,  self-defense  in  killing 
assured.  Campbell  v.  Fidelity  <fe  Cos.  Co.,  109  Ky.  661,  60  S. 
W.  492,  22  R.  1295. 

Where  an  accident  policy  provides  that  the  insurance  does  not 
cover  ''disability  resulting  from  voluntary  exposure  to  unneces- 
sary danger,  nor  the  violation  of  the  rules  of  a  corporation," 
the  fact  that  insured  was  riding  on  the  platform  of  a  railroad 
train  when  he  was  injured  will  not  prevent  him  from  recover- 
ing if  by  reason  of  the  crowd  there  was  no  safer  place  to  ride, 
and  the  conductor  permitted  him  to  ride  there.  He  was  not 
violating  the  rules  of  the  corporation  or  voluntarily  exposing 
himself  in  the  meaning  of  the  policy.  Equitable  Accident  Ins. 
Co.  V.  Sandifer,  12  R.  797. 

What  constitutes  voluntary  exposure  to  unnecessary  danger. 
Particular  cases.    See  note  on  this  subject  in  40  L.  R.  A.  442. 

VOLUNTARY  MANSLAUGHTER.— See  Manslaughter. 

VOLUNTARY  PAYMENT.— Taxes  voluntarily  paid  under 
a  mistake  of  law  can  not  be  recovered.  When  the  collection  can 
not  be  enforced  except  by  suit,  as  in  the  case  of  railroads,  a 
payment  without  suit  will  be  regarded  as  voluntary.  It  is  only 
where  the  collection  can  be  enforced  summarily  that  such  a 
payment  will  not  be  regarded  as  voluntary.  L.  &  N.  R.  Co,  v. 
Com.,  89  Ky.  531,  11  R.  734. 

Taxes  paid  under  a  mistake  of  law  can  not  be  recovered 
back  unless  the  payment  was  involuntary,  and  the  rule  which 
treats  the  payment  of  taxes  as  involuntary  when  the  tax  col- 
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lector  has  authority  to  levy  and  sell  on  the  refusal  to  pay  does 
not  apply  to  the  payment  of  taxes  by  railroads,  as  against 
which  the  tiollection  must  be  enforced  by  judicial  proceedings. 
L.  <fe  N.  R.  Co.  Y.  Hopkins  County,  87  Ky.  605,  10  R.  806; 
8.  Div.  C.  &  0.  B.  Co.  V.  Marion  County,  11  R.  329. 

Plaintiffs  had  obtained  a  State  liquor  license  and  rented  a 
saloon.  The  city  council  refused  to  grant  them  a  license  unless 
they  paid  $750,  though  the  city  charter,  as  plaintiffs  knew, 
limited  the  fee  to  $300.  They  paid  $750  and  protested  against 
the  over-payment.  The  city  refunded  $200.  Held,  that  the 
payment  in  excess  of  $300  was  involuntary.  Bruner  &  Bloom 
V.  Clay  City,  100  Ky.  567,  38  S.  W.  1062,  18  R.  1008- 

Where  a  county  has  paid  expenses  for  part  of  which  by  a 
special  act  a  separate  court  house  district  in  the  county  was 
liable,  the  payment  can  not  be  regarded  as  voluntary  and  the 
county  may  enforce  payment  to  it  by  the  commissioners  of  the 
sums  it  has  paid  in  satisfaction  of  such  claims  against  the 
court  house  district.  Campbell  Coumiy  v.  Comrs.  of  Court  House 
Dist.,  42  S.  W.  Ill,  19  R.  860. 

A  payment  of  a  liquor  license  under  protest,  to  avoid  the 
penalties  of  the  statute,  is  not  such  a  voluntary  payment  as 
will  preclude  its  recovery,  no  practical  mode  being  provided 
for  resisting  payment  Bergmeyer  v.  Oreenup  County,  44  S. 
W.  82,  19  R.  1599. 

Where  a  party  is  entitled  to  a  day  in  court,  and  can  litigate 
the  demand  about  to  be  enforced  against  him,  but  instead  of 
doing  so  voluntarily  pays  it,  he  is  without  remedy.  City  of 
LouisviUe  v.  Anderson,  79  Ky.  334,  2  R.  344. 

Where  a  bank  cashier  allows  a  customer  to  overdraw  without 
authority,  and  the  bank  requires  him  to  make  good  the  over- 
draft, he  is  not  a  volunteer  in  paying  the  debt,  but  is  paying 
his  own  debt.  M&ntz's  Assignee  v.  Mahoney,  150  Ky.  409,  150 
S.  W.  503. 

A  teacher  of  a  common  school  who  voluntarily  pays  rent  for 
the  schoolhouse  and  furnishes  fuel  and  supplies  necessary  to 
the  conduct  of  the  school,  can  not  recover  the  amount  so  ex- 
pended in  an  action  against  the  school  board.  In  contracting 
and  paying  these  obligations  the  teacher  was  a  volunteer.     If 
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the  board  made  it  impossible  to  conduct  the  school  by  failing 
to  furnish  a  place  to  conduct  it,  the  teacher  had  a  right  of 
action  upon  his  contract.  He  had  no  right  to  voluntarily  pay 
an  obligation  which  was  not  his.  Noble  v.  Williamst  150  Ky. 
439,  150  S.  W.  507. 

VOLUNTAS  IN  DELICTIS,  NON  EXITUS  SPECTATUR— 

In  crimes  the  intention,  and  not  the  consequence,  is  looked  to. 
Cochran's  Law  Lexicon. 

VOLUNTAS  REPUTATUR  PRO  FACTO^The  will  is  to 
be  taken  for  the  deed.    Cochran's  Law  Lexicon. 

VOLUNTAS  TESTATORIS-— VoJtinfcw  testatoris  est  ambuU 
atoria  usque  ad  extremum  vitae  exitum.  The  will  of  a  testator 
is  revocable  until  the  latest  moment  of  life.  Cochran's  Law 
Lexicon. 

VOLUNTEERS.— Injury  to  Volunteer  Servant.  When  a 
servant,  employed  to  perform  certain  service,  goes  entirely  with- 
out the  line  of  his  duty  and  assumes  the  performance  of  other 
labors  for  his  master  without  his  direction  or  authority,  he 
occupies  no  better  position  than  if  the  relation  of  master  and 
servant  did  not  exist  in  respect  to  any  employment  between 
them.  L.  &  N.  R.  Co.  v.  Pemdletm,  126  Ky.  605,  104  S.  W. 
382,  31  R.  1025. 

Where  a  servant,  at  the  noon  hour,  went  on  a  roof  to  remove 
a  cross-beam  which  had  fallen  on  the  roof,  this  duty  not  being 
within  the  scope  of  his  employment,  he  was  a  volunteer,  and 
defendant  was  not  liable  to  him  for  injuries  on  account  of 
the  defective  condition  of  the  roof.  Mitchell'Tranter  Co,  v. 
Ehmett,  65  S.  W.  835,  23  R.  1788. 

A  foreman  of  the  distribution  department  in  a  newspaper 
office  ordered  a  carrier  in  his  department  to  remove  papers  from 
a  machine  in  another  department,  and  in  doing  so  the  carrier 
was  injured.  Held,  that  the  carrier  was  a  volunteer  and  not 
entitled  to  recover  of  the  master.  Hatfield  v.  Adams,  96  S.  W. 
583,  29  R.  880. 

A  volunteer  riding  on  a  freight  train  with  the  consent  of 
the  persons  in  charge  thereof  assumes  all  the  danger  and  risk 
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incident  to  the  trip,  except  such  as  might  be  wantonly  and 
willfully  inflicted  upon  him  by  the  servants  of  the  company 
in  charge  of  the  train.  The  company  owes  him  no  duty  to 
keep  its  engines,  cars,  or  track  in  repair,  but  only  the  duty 
to  exercise  ordinary  care  to  prevent  injury  to  him  after  he 
wag  discovered  to  be  in  a  position  of  peril.  Detrickson's  Admr, 
V.  Swann-Day  Lumber  Co.,  115  S.  W.  191. 

The  only  duty  which  a  railroad  company  owes  to  a  volunteer 
is  to  exercise  ordinary  care  to  prevent  injury  to  hiuL  Clarke 
V.  L.  it  N.  R.  Co.,  Ill  S.  W.  344,  33  R.  797. 

Where  a  person  was  riding  on  a  freight  train  with  the  knowl- 
edge and  consent  of  the  conductor  and  crew  of  the  train,  who 
had  the  apparent  right  to  request  his  assistance  in  the  perform- 
ance of  duties  connected  with  the  operation  of  the  train,  he 
was  not  a  trespasser  but  a  volunteer.     Id. 

Though  a  rear  brakeman  was  not  being  paid  for  his  work, 
though  he  was  engaged  in  the  performance  of  work  of  a  prepara- 
tory character,  which  it  was  customary  for  the  rear  brakeman 
to  do,  and  which  had  to  be  done,  and  was  thus  serving  his 
master  in  the  spirit  of  a  faithful  employe,  he  was  not  a  tres^ 
passer  or  volunteer,  but  was  entitled  to  the  same  protection 
and  required  to  use  the  same  degree  of  care  as  an  ordinary 
switchman  similarly  situated.  Cincinnati,  N.  0.  &  T.  P.  Ry. 
Co.  V.  Damiels'  Admx.,  146  Ky.  86,  141  S.  W.  1194. 

There  are  numerous  cases  holding  that  a  person  is  not  a 
volunteer  if  he  assists  the  servants  of  the  defendant  at  their 
request  in  doing  work  in  which  he  is  interested,  and  while  so 
acting  is  injured  by  the  negligence  of  the  defendant.  This 
has  been  applied  in  cases  in  loading  freight  and  in  favor  of 
passengers  on  cars  where  an  accident  had  occurred  or  by  reason 
of  some  other  emergency  it  was  necessary  that  the  passengers 
should  assist  the  servants  of  the  railroad  company.  Eason  v. 
8.  E.  T.  R.  Co.,  65  Tex.  577,  and  authorities  cited;  Central  Ky, 
Traction  Co.  v.  MUler,  147  Ky.  110,  143  S.  W.  750. 

Where  it  was  the  custom  in  a  mine  for  the  miner  who  was 
the  last  to  leave  to  fire  oflf  blasts  for  other  miners,  for  the  reason 
that  blasting  could  not  be  done  while  the  miners  were  at  work. 
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a  miner  firing  a  blast  for  another  miner  was  not  a  mere  volun- 
teer.   McHenry  Coal  Co.  v.  Render,  104  S.  W.  996,  31  R.  1274. 

One  who  voluntarily  assisted  a  station  agent  for  eighteen 
months  was  bound  by  the  rules  of  the  company  regulating  the 
conduct  of  station  agents,  so  that  in  an  action  for  injuries 
received  while  rendering  such  assistance  the  company  could 
show  such  rules.  Helm  v.  L.  &  N.  B.  Co.,  33  S.  W.  396,  17 
R.  1004. 

Volunteer  Servant — Power  to  Bind  Master.  A  servant, 
when  there  is  no  emergency  requiring  prompt  action,  can  not 
bind  the  master  by  employments  or  requests  made  outside  the 
line  of  his  duties.  Ky,  Lumber  Co.  v.  Nicholson,  157  Ky.  812, 
164  S.  W.  84. 

A  mere  volunteer  or  intruder  into  the  office  of  an  engine 
hostler  does  not  thereby  become  the  agent  of  the  company  so 
as  to  bind  it  for  his  negligence  in  performing  his  usurped  duties. 
Southern  Ry,  m  Ky.  v.  Pope's  Admr.,  133  Ky.  835,  119  S.  W, 
237. 

For  note  on  meaning  of  volunteer,  see  43  L.  R.  A.  (N.S.) 
179,  187. 

VOTE. — ^Under  Ky.  Stats.,  Sec.  1446,  the  voter  can  vote 
only  by  using  the  official  ballot.  Com.  v.  Combs,  120  Ky.  368, 
86  S.  W.  697,  27  R.  751. 

Where  the  statute  requires  a  vote  to  be  taken  viva  voce,  an 
election  by  secret  ballot  is  absolutely  void.  Elliott  v.  Burke, 
113  Ky.  479,  68  S.  W.  445,  24  R.  292.  See,  also,  Viva  Vocb 
Vote. 

VOTER. — **  Every  male  citizen  of  the  United  States  of  the 
age  of  twenty-one  years,  who  has  resided  in  the  State  one  year, 
and  in  the  county  six  months,  and  in  the  precinct  in  which  he 
oflFers  to  vote  sixty  days  next  preceding  the  election,  is  a  voter 
in  said  precinct  and  not  elsewhere;  but  the  following  persons 
are  excepted,  and  shall  not  have  the  right  to  vote  (see  Con- 
stitution, Sec.  145) :  (1)  Persons  convicted  in  any  court  of 
comi)etent  jurisdiction  of  treason  or  felony  or  bribery  in  an 
election,  or  of  such  high  misdemeanor  as  the  General  Assembly 
may  declare,  shall  operate  as  an  exclusion  from  the  right  of 
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suffrage;  but  persons  hereby  excluded  may  be  restored  to  their 
civil  rights  by  executive  pardon.  (Constitution,  Sec.  150.) 
(2)  Persons  who,  at  the  time  of  the  election,  are  in  confinement 
under  the  judgment  of  a  court  for  some  penal  offense.  (3) 
Idiots  and  insane  persons."    Ky.  Stats.  (1915),  Sec.  1439. 

**That  all  women  possessing  the  legal  qualification  required 
of  male  voters  in  any  common  school  election,  and  who  in  addi- 
tion are  able  to  read  and  write,  shall  be  qualified  and  entitled 
to  vote  at  all  elections  of  school  trustees  and  other  school  officers 
required  to  be  elected  by  the  people,  and  upon  all  school  meas- 
ures or  questions  submitted  to  a  vote  of  tlie  people;  and  all 
women  possessing  the  legal  qualifications  required  as  to  males 
shall  be  eligible  to  hold  any  school  office  or  office  pertaining  to 
the  management  of  schools.  Provided,  however,  that  this  Act 
shall  not  apply  to  any  election  the  qualifications  of  the  voters 
at  which  are  otherwise  prescribed  by  the  Constitution  nor  to 
any  office  as  to  which  the  Constitution  otherwise  prescribes  the 
qualifications  of  the  persons  eligible  thereto."  Acts  1912,  p. 
193;  Ky.  Stats.  (1915),  Sec.  4535fc. 

A  person  is  not  eligible  to  vote  in  any  minor  subdivision  of 
a  county,  when  he  has  resided  therein  for  sixty  days,  unless 
he  has  also  resided  in  the  State  for  one  year,  and  in  the  county, 
in  which  said  minor  subdivision  is,  for  six  months  preceding 
the  election.    Penny  v.  McRoberts,  163  Ky.  313,  173  S.  W.  786. 

Qualification  of  voters.     Ky.  Constitution  (1891),  Sec.  145, 

One  may  be  a  qualified  voter  without  exercising  the  right 
to  vote,  registering  not  conferring  the  right  but  being  -a  condi- 
tion precedent  to  its  exercise.  Mefferi  v.  Brown,  132  Ky.  201, 
116  S.  W.  779,  1176. 

To  be  a  legal  voter  a  man  must  have  resided  in  the  State 
one  year,  in  the  county  six  months,  and  in  the  precinct  in  which 
he  offers  to  vote  sixty  days  next  preceding  the  election.  Trus- 
tees of  Princeton  Graded  Common  Schools  v.  Stone,  142  Ky. 
715,  135  S.  W.  307. 

An  idiot  is  not  a  competent  witness  and  not  a  legal  voter, 
but  where  one  was  permitted  to  vote,  his  vote  should  not  have 
been  deducted  from  either  candidate,  because  there  was  no  suf- 
ficient evidence  to  ascertain  for  whom  he  voted.     Edwards  v. 
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Logan,  114  Ky.  312,  70  S.  W.  852,  75  S.  W.  257,  24  R.  1099, 
25  R.  435. 

For  an  elector  to  declare  his  party  affiliation  he  must,  in 
some  way,  make  plain  which  party  he  espouses  and  allies  him- 
self with.    Heiizman  v.  Voiers,  155  Ky.  39,  159  S.  W.  625. 

In  precincts  where  there  is  no  registration  of  voters,  electors 
are  by  Sec.  19  of  the  Primary  Election  Law  of  1912,  allowed 
to  vote  only  the  ballot  of  that  party  with  whicli  they  declare 
their  affiliation.    Heitzmm  v.  Voiers,  155  Ky.  39,  159  S.  W.  625. 

The  object  of  holding  a  primary  election  by  a  political  party 
is  to  select  party  candidates,  and  no  voter  is  eligible  to  vote 
at  a  primary  election  of  a  political  party,  unless  he  is  a  mem- 
ber of  such  party.  Heitzman  v.  Voiers,  155  Ky.  39,  159  S.  W. 
625. 

Under  Sec.  19  of  the  Primary  Election  Law  of  1912,  in  pre- 
cincts where  registration  is  required,  registration  of  the  voter 
by  which  he  declares  his  political  affiliation  is  conclusive  of  his 
right  to  vote,  as  registered.  Heitznum  v.  Voiers,  155  Ky.  39, 
159  S.  W.  625. 

Under  the  Act  of  March  12,  1912,  read  in  connection  with 
the  Act  of  March  18,  1912,  women  possessing  the  required  quali- 
fications are  authorized  to  vote  in  the  election  of  county  school 
superintendent.    Crook  v.  Bartlett,  155  Ky.  305,  159  S.  W.  826. 

An  averment  that  one  "was  elected  by  the  loyal  voters" 
is  irrelevant,  and  lays  no  foundation  for  proof  that  he  was 
duly  elected.  The  laws  do  not  define  the  meaning  of  the  phrase 
"loyal  voters,"  but  as  ordinarily  used  its  meaning  is  believed 
to  be  quite  different  from  that  of  the  phrases  "legal  voters," 
"qualified  voters."    Lcema/n  v.  Hinton,  1  Duvall,  41. 

Under  Ky.  Stats.,  Sec.  4458,  widows  and  spinsters  who  are 
taxpayers  in  a  school  district  may  vote  in  an  election  on  the 
question  of  a  bond  issue.    Taylor  v.  Sparks,  118  S.  W.  970 

A  mere  subscriber  for  capital  stock,  before  its  issue  or  pay- 
ment therefor,  has  no  right  to  vote,  and  can  not  participate  in 
the  management  of  the  corporation.  Owensboro  Seating  &  Cabi- 
net Co.  V.  MiUer,  130  Ky.  310,  113  S.  W.  423. 

VOTING  PLACE. — The  place  where  a  person's  habitation 
is,  and  to  which  he  has  the  intention  of  returning  when  away, 
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is  deemed  his  residence  for  the  purpose  of  fixing  his  voting 
residence.  Penny  v.  McRoberis,  163  Ky.  313,  173  S.  W.  786. 
A  citizen  can  not  select  for  himself  a  voting  place  other  than 
the  place  where  by  law  constitutes  his  legal  home  and  habita- 
tion. Penny  v.  McRoberts,  163  Ky.  313,  173  S.  W.  786.  See 
Residence. 

VOTING  TRUST. — The  stockholders  in  a  corporation  have 
a  right  to  create  a  voting  trust  for  the  protection  and  promo- 
tion of  the  best  interests  of  the  company.  Ecker  v.  Kentucky 
Refining  Co,,  144  Ky.  264,  138  S.  W.  264. 

Status  of  holder  of  ** voting  trust"  certificates  as  a  stock- 
holder for  purposes  other  than  voting  the  stock.  See  note  on 
this  subject  \n  21  L.  R.  A.  (N.S.)  732. 

VOX  EMISSA  VOLAT. — Vox  emissa  volai;  litera  scripia 
manet.  The  spoken  word  flies  away;  the  written  one  remains. 
Cochran's  Law  Lexicon. 

VULNERABILITY.— A  vulnerability  to  disease  is  not  a  dis- 
ease.   Ins.  Co.  V.  Duncan,  166  Ky.  521. 

w 

WAGE  EARNERS'  STATUTE.— The  wtige  earners'  statute 
(Ky.  Stats.,  Sec.  135(>),  requiring  payment  of  wages  in  lawful 
currency,  was  intended  for  the  protection  of  the  wage  earner. 
Aveni  Coal  Co.  v.  Com,,  96  Ky.  218,  28  S.  W.  502,  16  R.  414. 

WAGER. — The  process  by  which  money  is  lost  at  gambling 
is  a  wager,  within  the  meaning  of  the  statute.  Lyons  v.  Hodgen, 
90  Ky.  280,  13  S.  W.  1076,  12  R.  211. 

Pool  selling  is  neither  a  wager  nor  a  game,  and  the  president 
and  directors  of  a  county  fair  can  not  be  convicted  of  permitting 
a  game  of  chance  on  the  premises  controlled  by  them  by  per- 
mitting pools  to  be  sold  on  such  grounds.  Smith  v.  Cam.,  11 
Ky.  Opin.  224. 

Sec.  5,  Chap.  42,  Rev.  Stats.,  relating  to  betting  or  wagering 
comprehends  any  betting  or  wagering,  whether  upon  a  game, 
sport,  pastime,  or  an  election.  Laudeman  v.  Oallager,  7  Ky. 
Opin.  559.    See,  also,  Gaming. 
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WAGERING    OR    GAMBLING    INSURANCE.— '< What    is 

known  as  'wagering  or  gambling  insurance'  is  universally  con- 
demned, and  our  court,  in  harmony  with  the  doctrine  generally 
prevailing,  is  strongly  committed  to  the  principle  that  a  person 
can  not  himself  procure  insurance  upon  a  life  in  which  he  has 
not  an  insurable  interest,  growing  out  of  a  kinship,  dependency, 
or  the  relation  of  debtor  and  creditor,  nor  obtain  an  assignment 
of  such  insurance ;  nor  will  a  person  be  permitted  to  insure  his 
own  life  for  the  benefit  of  another,  if  that  other  induces  him 
to  procure  the  insurance  and  pays  the  premiums  thereon,  or 
there  is  any  evidence  tending  to  show  that  the  insurance  was 
obtained  with  a  view  to  avoid  or  evade  the  law  against  specu- 
lative insurance."  Hess^  Admr.  v.  Segenfelter,  127  Ky.  352, 
105  S.  W.  476,  32  R.  225,  14  L.  R.  A.  (N.S.)  1172. 

Where  the  assignment  of  a  policy  of  insurance  was  contem- 
plated at  the  time  it  was  procured  to  be  issued,  the  first  and 
all  subsequent  premiums  to  be  paid  by  the  assignee,  and  he  to 
receive  the  proceeds  of  the  policy,  and  the  assignee  lacks  insur- 
able interest  in  the  life  of  the  insured,  the  assignment  is  void, 
barring  recovery  by  the  assignee  from  the  insurer;  and  the 
policy  itself  is  void,  preventing  a  recovery  by  the  personal 
representative  of  the  insured,  from  the  insurer.  Such  an  ar- 
rangement is  a  mere  colorable  evasion  of  the  prohibition  against 
wagering  contracts,  violative  of  a  sound  public  policy,  and  unen- 
forceable in  the  courts.  Equitable  Life  Assurance  Society  v. 
O'Ccmnor's  Admr.,  162  Ky.  262,  172  S.  W.  496. 

Where  a  policy  of  life  insurance  was  assigned  with  an  agree- 
ment that  the  assignee  should  pay  the  premiums,  and  when  the 
policy  was  paid  retain  the  amount  so  paid  and  a  certain  part 
of  the  surplus,  the  policy  is  void  as  a  ''wagering  contract." 
Smith  v.  Affnew,  137  Ky.  83,  122  S.  W.  231. 

WAGON. — Hauled  by  'wagon  does  not  mean  a  transportation 
by  rail  or  steamboat.  Campbell  v.  Cindttnati  Southern  B.  Co,, 
9  R.  799. 

WAGON  LINE.— "The  goods  were  not  delivered  to  the  con- 
signees  at  Harrodsburg,  but  were  required  to  be  carried  over 
by  the  wagon  line  and  delivered  at  Perryville.     The  wagon 
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line  hauled  for  everybody  that  applied,  and  also  carried  for  a 
time  the  express  matter,  each  owner  as  he  came  in  succeeding 
to  all  the  rights  and  privileges  of  his  predecessors.  The  proof 
leaves  no  doubt  that  the  operator  of  the  wagon  line  was  a  com- 
mon carrier.  Robertson  v.  Kennedy,  2  Dana,  431,  26  Am.  Dec. 
426;  Caye  v.  Pool,  108  Ky.  124,  55  S.  W.  887,  21  R.  1600,  49 
L.  R.  A.  251;  ChevaUier  v.  Straham,  47  Am.  Dec.  639."  South- 
em  By.  in  Ky.  v.  Com,,  116  Ky.  911,  77  S.  W.  207,  25  R.  1078. 

WAGON  WAY. — The  court  properly  instructed  the  jury 
that  plaintiff  could  recover  if  defendant  failed  to  provide  a 
wagon  way  over  which  **  vehicles  with  reasonable  loads  could 
be  hauled  by  ordinary  teams  with  reasonable  ease  and  con- 
venience," as  nothing  less  than  this  would  have  satisfied  the 
contract  which  imposed  the  duty  of  maintaining  such  a  wagon 
way  as  ordinary  care  might  be  expected  to  provide.  L.  <fe  N. 
R.  Co.  V.  Pittman,  64  S.  W.  460,  23  R.  877. 

WAITING  ROOM. — ^A  room  in  a  hotel  across  the  railroad 
from  the  ticket  ofSce  and  waiting-room  can  not  be  considered 
as  a  waiting-room  of  the  railroad,  although  the  owner  of  the 
hotel  has  an  arrangement  with  the  railroad  by  which  its  pas- 
sengers might  use  the  room,  there  being  nothing  on  the  door 
of  the  room  to  indicate  that  it  was  a  railroad  waiting-room, 
and  the  room  itself  being  under  the  control  of  the  hotel  man, 
the  railroad  having  no  servant  there.  L.,  H.  <fe  St.  L.  By.  Co. 
V.  Com.,  144  Ky.  541,  139  S.  W.  776. 

A  railroad  company  must  furnish  a  waiting-room  that  is 
reasonably  suitable  and  convenient;  that  is,  such  a  room  as 
ordinary  care  would  provide;  and  ordinarily  whether  it  has 
done  this  is  a  question  of  fact  for  the  jury,  where  the  evidence 
is  conflicting.    Id. 

The  company  is  required  to  exercise  reasonable  care  in  pro- 
viding waiting-rooms.    Id. 

Under  Sec.  784  of  the  Ky.  Stats.,  a  railroad  company  is  not 
required  to  keep  and  maintain  waiting  rooms  for  passengers 
at  flag  stations  during  the  night  time;  it  must,  however,  keep 
its  waiting-room  for  passengers  open  at  a  passenger  station  or 
depot  for  all  trains  that  stop  there  regularly.  C.  <fc  0.  Ry.  Co. 
v.  Lauhorn,  159  Ky.  325,  167  S.  W.  132. 
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WAIVE— WAIVER— WAIVING.— '^The  legal  definition  of  the 
word  'waive'  is  thus  stated  by  Webster:  *To  throw  away; 
to  relinquish  voluntarily,  as  a  right  which  one  may  enforce  if 
he  chooses;  to  desert;  to  abandon.'  The  same  author  defines 
the  word  'waiver'  as  *the  act  of  waiving,  or  not  insisting  on 
some  right,  claim,  or  privilege.'  "  Roberts  v.  Moss,  127  Ky. 
657,  106  S.  W.  297,  32  R.  525,  17  L.  R.  A.  (N.S.)  280. 

**A  waiver  has  been  defined  to  be  the  voluntary  relinquish- 
ment of  a  right  which  one  may  enforce  if  he  chooses  (Roberts 
V.  Moss,  127  Ky.  666) ;  or  the  foregoing  or  giving  up  of  some 
advantage  the  party  would  otherwise  have  enjoyed;  an  inten- 
tional relinquishment  of  a  known  right,  or  such  conduct  as 
warrants  an  iuference  of  the  relinquishment  of  such  right.  Cyc, 
40-252."  Central  Life  Ins.  Co.  v.  Roberts,  165  Ky.  302,  176 
S.  W.  1139. 

Where  one  sued  in  assumpsit  for  the  value  of  timber  cut 
and  appropriated  by  another,  he  waived  the  right  to  recover 
for  any  injury  resulting  from  the  trespass;  ''to  waive"  being 
to  voluntarily  relinquish  a  right  one  may  enforce  if  he  chooses. 
Roberts  v.  Moss,  127  Ky.  657,  106  S.  W.  297,  32  R.  525,  17 
L.  R.  A.  (N.S.)  280. 

"It  is  a  doctrine  to  which  there  are  few  exceptions  that  a 
party  in  a  cause  may  waive  any  right  which  the  law  has  given 
him,  even  a  constitutional  one."  Allen  v.  Com.,  148  Ky.  327, 
146  S.  W.  762,  quoting  Bishop's  New  Criminal  Law,  Vol.  I, 
Sees.  995,  996. 

A  city  ordinance  accepted  by  the  bridge  company,  granting 
to  it  the  use  of  a  street  for  the  purpose  of  constructing  the 
approaches  to  its  bridge,  with  the  proviso  that  nothing  in  the 
ordinance  shall  be  construed  as  "waiving"  the  right  of  the 
city  to  tax  the  bridge,  constitutes  such  a  contract  between  the 
city  and  company  as  authorizes  the  city  to  tax  the  bridge,  not 
only  for  school  and  railroad  purposes  but  for  ordinary  city 
purposes.  The  use  in  the  contract  of  the  term  "not  waiving 
the  right"  was  intended  to  create  the  right  referred  to.  Hen- 
derson Bridge  Co.  v.  City  of  Henderson,  90  Ky.  498,  12  R.  414. 
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An  infant  can  not  waive  any  of  its  rights  by  a  mere  failure 
to  object  on  the  trial  in  the  lower  court.  Spradlin  v.  Stanley, 
99  S.  W.  965,  30  R.  928. 

WAIVE  ALL  RIGHTS.— A  recital  that  the  mortgagors 
"waive  all  right  to  said  land  under  the  exemption  laws  of  this 
State"  is  a  relinquishment  of  the  homestead  right.  Head  v. 
Auberry,  38  S.  W.  863,  18  R.  898. 

WAIVE  PRESENTMENT,  ETC.— WhUe  the  payee  and 
endorsee  may  not  have  regarded  the  words,  *'the  indorsers  waive 
presentment,  protest,  and  notice,"  printed  on  the  back  of  the 
note,  as  forming  any  part  of  the  contract  of  indorsement,  parol 
evidence  to  show  that  fact  is  not  competent  as  against  the  holder. 
Fanners  Bank  Kentucky  v.  Etuing,  78  Ky.  264. 

WAIVER.— Insurance  Cases.  **The  doctrine  of  waiver, 
as  asserted  against  insurance  companies,  to  avoid  the  strict 
enforcement  of  conditions  contained  in  their  policies,  is  only 
another  name  for  the  doctrine  of  estoppel.  It  can  only  be 
invoked  where  the  conduct  of  the  companies  has  been  such 
as  to  induce  action  in  reliance  upon  it,  and  where  it  would 
operate  as  a  fraud  upon  the  assured  if  they  were  afterwards 
allowed  to  disavow  their  conduct  and  enforce  the  conditions.*' 
Central  Life  Ins,  Co.  v.  Roberts,  165  Ky.  305,  176  S.  W.  1139. 

**The  distinction  between  waiver  and  estoppel,  as  applied 
to  the  law  of  insurance,'  is  not  in  all  respects  clearly  defined. 
An  express  waiver  is  in  the  nature  of  a  new  contract,  modifying 
to  some  extent  the  old  one.  It  does  not  require  a  new  considera- 
tion, unless  it  is  by  inducing  a  change  of  position,  for  the  law 
of  waiver  seems  to  be  a  technical  doctrine,  introduced  and  ap- 
plied by  courts  for  the  purpose  of  defeating  forfeitures.  An 
estoppel  forbids  the  assertion  of  the  truth  by  one  who  has  know- 
ingly induced  another  to  believe  what  is  untrue  and  to  act 
accordingly.  While  express  waiver  rests  upon  intention,  and 
estoppel  upon  misleading  conduct,  implied  waiver  may  rest  upon 
either,  for  it  exists  when  there  is  an  intention  to  waive  unex- 
pressed, but  clearly  to  be  inferred  from  circumstances,  or  when 
there  is  no  such  intention  in  fact,  but  the  conduct  of  the  insurer 
has  misled  the  insured  into  acting  on  a  reasonable  belief  that 
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the  company  has  waived  some  provision  of  the  policy.  While 
the  principle  may  not  be  easily  classified,  it  is  well  established 
that  if  the  words  and  acts  of  the  insurer  reasonably  justify 
the  conclusion  that  with  full  knowledge  of  all  the  facts  it  in- 
tended to  abandon  or  not  to  insist  upon  the  particular  defense 
afterwards  relied  upon,  a  verdict  or  finding  to  that  effect  estab- 
lishes a  waiver  which,  if  it  once  exists,  can  never  be  revoked." 
Central  Life  Ins.  Co.  v.  Roberts,  165  Ky.  303,  176  S.  W.  1139. 

The  assessment  of  loss  can  not  be  construed  as  more  than  a 
prelude  to  the  ulterior  design  by  the  insurer  to  pay  or  not  to 
pay  on  full  knowledge  of  all  the  preliminary  facts.  The  simple 
assent  to  the  appraisement  could  not  imply  a  waiver  of  for- 
feiture.   Baer  v.  Phoenix  Ins.  Co.,  4  Bush,  247. 

The  return  of  a  portion  of  the  premium  after  a  loss  by  an 
insurance  company  and  a  cancellation  of  the  policy  can  not 
be  interpreted  as  a  waiver  of  a  forfeiture  incurred  by  the  as- 
sured.   Id. 

If  an  insurance  company,  with  knowledge  of  facts  vitiating 
the  policy,  enters  into  negotiations  with  the  insured  by  which 
it  recognizes  or  treats  the  policy  as  valid,  while  withholding 
notice  of  the  fact  that  it  does  not  intend  to  pay  the  insurance, 
such  acts  will  operate  as  a  waiver  of  the  forfeiture.  Mutual 
Protective  League  v.  Walker,  163  Ky.  347,  173  S.  W.  802. 

There  is,  however,  a  marked  difference  between  the  effect 
as  a  waiver  of  acts  or  declarations  of  the  insurer  during  the  life 
of  the  policy  and  before  the  loss  has  occurred,  and  the  effect 
of  acts  or  declarations  after  the  loss  has  occurred.  Mutual 
Protective  League  v.  Walker,  163  Ky.  347,  173  S.  W.  802. 

After  the  loss  has  occurred,  the  company  may  waive  its  right 
to  rely  on  the  forfeiture  by  subjecting  the  insured  to  trouble 
and  expense  in  preparing  and  submitting  proofs  of  loss  when 
it  knows  it  does  not  intend  to  pay  the  policy  or  when  it  com- 
mits other  definite  and  affirmative  acts  that  subject  the  insured 
to  loss  or  expense,  while  acting  under  the  reasonable  belief, 
induced  by  the  conduct  of  the  insurer,  that  it  intends  to  pay 
the  policy.  To  constitute  a  waiver  after  loss  there  must  be  a 
distinct  recognition  by  acts  or  declarations  of  the  validity  of 
the  policy,  or  an  intention  to  abandon  or  not  to  insist  on  the 
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forfeiture.    Mutual  Protective  League  v.  Walker,  163  Ky.  347, 
173  S.  W.  802. 

Insurance  companies,  by  their  agents,  can  waive  the  forfei- 
ture of  a  policy.  Home  Ins.  Co.  of  N.  Y.  v.  Ballew,  96  S.  W. 
878,  29  R.  1059. 

An  absolute  denial  of  liability  on  the  part  of  an  insurer  is 
a  waiver  of  proofs  of  death  or  disability.  Southern  Life  Ins. 
Co.  V.  Hazard,  148  Ky.  465,  146  S.  W.  1107. 

A  denial  of  all  liability  under  a  life  policy  dispenses  with 
necessity  of  proof  of  loss.  Wortham  v.  lUinois  Life  Ins.  Co., 
107  S.  W.  276,  32  R.  827. 

Wliere  defendant  insurance  company  denies  liability  after 
the  fire  it  is  unnecessary  for  the  insured  to  furnish  it  proof 
of  loss,  and  his  failure  to  do  so  is  no  bar  to  an  action  on  the 
policy.  Continental  Ins.  Co.  of  N.  Y.  v.  Btichanan,  108  S.  W. 
355,  32  R.  1298. 

By  denying  all  liability  under  the  policy  and  seeking  to 
avoid  payment,  on  the  theory  that  decedent  suicided,  defendant 
dispensed  with  the  necessity  for  further  proof.  Metropolitan 
Life  Ins.  Co.  v.  Maddox,  127  S.  W.  503. 

A  provision  in  a  policy  as  to  final  proofs  was  waived  by 
the  c(»npany's  denial  of  all  liability  when  the  initial  notice 
was  given  to  it.  Fidelity  <&  Casualty  Co,  v.  Hwrty  142  Ky. 
25,  133  S.  W.  996. 

Where  an  accident  insurance  company  investigated  a  claim 
on  unverified  proofs  of  death  and  denied  liability,  the  bene- 
ficiaries were  not  required  to  furnish  other  or  further  proo&. 
Fidelity  A  Casualty  Co.  v.  Cooper,  137  Ky.  544,  126  S.  W.  111. 

A  provision  in  a  life  insurance  policy  and  in  a  premiuna 
note  that  the  policy  shall  lapse  by  failure  of  insured  to  pay 
the  note,  being  wholly  for  the  insurer's  benefit,  is  one  which 
it  may  waive,  and  such  waiver  may  be  express  or  implied.  New 
York  Life  Ins.  Co.  v.  Evans,  136  Ky.  391,  124  S.  W.  376. 

A  forfeiture  under  the  clause  against  additional  insurance 
may  be  waived  either  by  parol  agreement  or  the  conduct  of  the 
insurer,  and  silence  for  an  unreasonable  time  after  notice  of 
breach  of  condition  will  constitute  such  conduct.  North  British 
&  Mercantile  Ins,  Co.  v.  Robertson,  134  Ky.  529,  121  S.  W.  630. 
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A  provision  in  a  policy  of  life  insurance  that  **  notice  of 
each  and  every  premium  due,  or  to  become  due  hereon,  is  given 
and  accepted  by  the  delivery  and  acceptance  of  this  policy," 
is  an  express  waiver  of  notice  of  the  time  when  a  premium  is 
due  and  of  forfeiture  for  default  in  payment  of  the  premium. 
Allison's  Extx.  v.  Fid.  Mui.  Life  Ins.  Co.,  107  S.  W.  730,  32 
R.  1025. 

A  provision  in  a  life  policy  that  no  alteration  or  waiver  of 
any  of  the  conditions  of  the  policy  shall  be  valid  unless  made 
in  writing  and  signed-  by  an  oflficer  of  the  company,  may  be 
waived  by  a  general  agent  of  the  company  for  the  State..  New 
England  Mut.  Life  Ins.  Co.  v.  Springgate,  129  Ky.  627,  112 
S.  W.  681,  113  S.  W.  824,  19  L.  R.  A.  (N.S.)  227;  see,  also. 
Sees.  10-14,  supra. 

An  absolute  denial  by  the  insurer  of  liability  is  a  waiver 
of  proofs  of  loss.  Oermania  Ins.  Co.  v.  Ashby,  112  Ky.  303, 
65  S.  W.  611,  23  R.  1564. 

A  denial  by  the  insurer  of  all  liability  for  the  loss  was  a 
waiver  of  proofs  of  loss.  Home  Ins.  Co.  v.  Koob,  113  Ky.  360, 
68  S.  W.  453,  24  R.  223,  58  L.  R.  A.  58. 

For  additional  authorities,  see  Digest  Kentucky  Reports 
(Morton  &  Co.),  title.  Insurance. 

WAIVER  OF  LIEN.— To  establish  a  waiver  of  a  lien,  it 
must  clearly  appear  that  the  lienor  so  intended^  and  that  the 
waiver  was  based  upon  a  valuable  consideration.  Taylor  v.  Ful- 
ler, 162  Ky.  568,  172  S.  W.  959. 

Vendor  will  not  be  decreed  to  convey  to  a  subpurchaser  until 
his  purchase  money  is  paid,  unless  he  has  waived  his  lien;  by 
fraud  toward  a  subpurchaser,  inducing  him  to  buy,  first  vendor 
might  lose  his  lien,  but  mere  delivery  of  possession  would  not 
be  a  waiver  of  lien.     Oreenup  v.  Strong,  1  Bibb,  590. 

WAIVER  OF  TORT.— ''The  right  to  waive  a  tort  and  to 
sue  in  assumpsit  has  long  been  recognized  by  the  law.  The 
rule  broadly,  yet  with  entire  correctness,  may  be  stated  thus: 
If  one  takes  and  converts  to  his  own  use  another's  property, 
the  latter  may  maintain  an  action  for  trespass,  or  for  trover, 
or  replevin,  or  for  money  had  and  received;  but  a  recovery  in 
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one,  or  a  failure  to  recover  in  one,  after  trial  on  the  merits, 
is  a  bar  to  another,  because  each  would  be  for  the  same  act» 
This  question  seems  to  have  received  careful  consideration  from 
Judge  Cooley,  who,  in  his  admirable  work  on  Torts,  concluded 
an  exhaustive  discussion  of  the  subject  as  follows:  *The  deci- 
sions are  quite  numerous  in  this  country  that  assumpsit  can 
not  be  maintained  unless  the  property  of  which  the  plaintiff 
has  been  deprived  has  been  converted  into  money.  But  other 
cases  decide  that  if  the  defendant  has  converted  the  property 
in  any  manner  to  his  own  use,  that  is  sufficient.'  "  Roberts  v. 
Moss,  127  Ky.  657,  106  S.  W.  297,  32  R.  525,  17  L.  R.  A.  (N.S.) 
280. 

Where  the  lessees  paid  to  their  lessor  a  rental  for  coal  mined 
and  removed  from  under  the  streets  of  a  town,  the  trustees 
of  the  town,  the  title  of  the  streets  being  vested  in  them,  may- 
waive  the  tort  committed  by  the  removal  of  the  coal  without 
their  consent,  and  sue  the  lessor  for  the  rental  so  received  by 
him  as  money  had  and  received.  Trustees  HawesvUle  v.  Hawes, 
6  Bush,  236. 

Owner  may  waive  the  tort  and  maintain  detinue  against  the 
defendant  who  obtained  the  possession  by  a  tort.  Owings  v. 
Frier,  2  Mar.  269. 

One  may  waive  a  trespass  committed  on  his  land  by  another 
by  forcibly  entering  on  it  and  cutting  and  removing  timber,  etc., 
and  sue  in  assumpsit  for  the  value  of  the  timber  cut  and 
appropriated.  Boherts  v.  Moss,  127  Ky.  657,  106  S.  W.  297, 
32  R.  525,  17  L.  R.  A.  (N.S.)  280. 

WALKER'S  LINE- — ^Agreed  upon  as  boundary  between  Ten- 
nessee and  Kentucky.    Poole  v.  Fleeger,  11  Peters  (U.S.),  207. 

WALKING  BOSS.— Plaintiff  was  a  member  of  <me  of  sev- 
eral gangs  of  section  laborers.  Each  gang  had  a  foreman, 
whose  duty  it  was  to  superintend  the  work  of  the  men,  give 
orders,  direct  the  manner  in  which  the  work  should  be  done, 
and  hire  and  discharge  men.  There  was  a  ** walking  boss" 
whose  duty  it  was  to  go  from  place  to  place  and  see  that  the 
different  foremen  and  men  did  the  work  required.  Held,  that 
the  foreman  and  ** walking  boss"  were  superior  in  authority 


Digitized  by  VjOOQIC 


WALL 3611     WANT  OF  QUALL 

and  not  fellow  servants  of  plaintifF.  Pitts  it  Hankins  v. 
WdU,  101  S.  W.  1192,  31  R.  208. 

WALL. — The  phrase  "one  foot  beyond  the  comer  of  a  brick 
store"  held  to  require  measurement  from  th^  comer  of  the 
brick  wall  of  the  store,  and  not  from  the  comer  of  the  cornice. 
Davis  V.  CloAf,  159  Ky.  592>  167  S.  W.  915. 

WANT. — The  term  ''want,'*  used  by  the  testator  as  synony- 
mous with  wish,  is  undoubtedly  as  imperative  as  the  term  desire, 
yet  this  word,  when  used  in  wills,  is  suflBcient  to  indicate  the 
intentions  of  the  testator.    Sloan  v.  Stone,  5  Ky.  Opin.  311. 

WANT  OF  CARE. — It  was  error  to  submit  the  question 
whether,  through  defendant's  **want  of  care,"  the  materials 
furnished  plaintiff  to  work  with  were  defective  in  preparation, 
without  defining  the  degree  of  care  that  should  have  beeen  exer- 
cised.   Bogenschutz  v.  Smith,  84  Ky.  330,  8  R.  376. 

WANT    OF    KNOWLEDGE    OR    INFORMATION.— Under 

Civil  Code,  Sec.  113,  Subsec.  7,  a  pleader  is  only  permitted  to 
traverse  by  alleging  a  want  of  knowledge  or  information  suf- 
ficient to  constitute  a  belief  when  the  facts  about  which  he  is 
pleading  are  not  presumptively  within  his  knowledge  or  such 
as  he  could  not  obtain  by  reasonable  diligence,  and  he  will  not 
be  permitted  to  allege  want  of  knowledge  or  information  suf- 
ficient to  constitute  a  belief  as  to  a  fact  which  an  inspection 
of  the  County  Court  clerk's  oflSce  would  inform  him.  Jotun^ 
son  V.  Asher,  105  S.  W.  943,  32  R.  317. 

A  general  allegation  of  want  of  knowledge  of  the  defect 
or  danger  includes  constructive  and  imputed  knowledege  as 
well  as  actual  knowledge,  and  it  is  unnecessary  in  this  State 
to  negative  specifically  assumption  of  the  risk  and  contribu- 
tory negligence.  L,  it  N.  R.  Co.  v.  Steivaft,  163  Ky.  164,  173 
S.  W.  757.     See  Denial. 

WANT  OF  QUALIFICATION.— '* This  import  of  the  provi- 
sion, being  plain  and  obvious,  should  not  be  permitted  to  be 
contravened,  or  opposed,  by  any  nice  distinction  that  may 
exist,  between  the  meaning  of  the  expression,  want  of  quali- 
fication, and  the  word  disqualification,  when  used  with  refer- 
ence to  the  eligibility  of  a  person  to  the  oflSce  of  marshal. 
EM  V.  Hostetter,  17  B.  Mon.  786. 
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WANTED. — ^An  option  given  to  a  brewing  company  to 
receive  malt  ''in  case  same  is  needed/'  held  not  to  mean 
"desired"  or  ''wanted,"  but  to  mean  required  for  the  brewing 
business.  Hettiger  <t  Buck  v.  Davenport  Malt  &  Grain  Co., 
145  Ky.  39,  139  S.  W.  1072. 

The  'Word  "wanted,"  as  used  in  a  railroad  charter,  with 
reference  to  appropriation  of  land,  held  not  s3monymous  with 
"desired,"  but  it  was  used  by  the  Legislature  in  the  sense  of 
necessary.  Tracy  v.  Elizabethtotcn,  Lex.  cfe  B.  8.  R.  Co.,  80 
Ky.  267,  3  R.  813. 

WANTON. — "By  the  term  'wanton,'  as  used  in  the  indict- 
ment and  instructions  herein,  is  meant  perverse,  reckless,  with- 
out regard  to  the  rights  of  others,  careless  of  consequences, 
yet  without  settled  malice."  Instructions  to  Juries  (Ky.), 
p.  920. 

WANTON  ACT. — ^While  it  may  be  true  that  carelessness 
or  malice  may  not  be  imputed  to  a  lunatic,  we  think  the  word 
"wanton"  aptly  applies  to  the  facts  of  this  case.  A  wanton 
act  is  an  unrestrained  act,  and  the  act  of  a  lunatic  is  precisely 
of  that  character.  Young  v.  Toung,  141  Ky.  76,  132  S.  W. 
155. 

WANTON  NEGLIGENCE — ^NegUgence  may  be  gross  and 
wanton  and  yet  not  intentional.  L.  <fc  N.  R.  Co.  v.  Wolfe,  80 
Ky.  82,  3  R.  576. 

Negligence  or  carelessness  signifies  want  of  care,  caution, 
attention,  diligence,  or  discretion  in  one  having  no  positive 
intention  to  injure  the  person  complaining.  The  words  "reck- 
less," "indifferent,"  "careless,"  and  "wanton"  are  never 
understood  to  signify  positive  will  or  intention,  unless  when 
joined  with  other  words  which  show  that  they  are  to  receive 
an  artificial  or  unusual,  if  not  an  unnatural,  interpretation. 
Lexington  v.  Lewis,  10  Bush,   679. 

WANTONLY  AND  MALICIOUSLY.— The  court  should 
define  the  words  "wantonly  and  maliciously"  as  meaning  an 
evil  or  unlawful  purpose,  as  distinguished  from  that  of  pro- 
moting the  justice  of  the  law.  Romans  v.  McOinms,  156  Ky. 
205,  160  S.  W.  928. 
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WAR. — See,  also,  Power  to  Declabe  War. 

That  clause  of  the  Constitution  which  authorizes  Congress 
**to  declare  war,  grant  letters  of  marque  and  reprisal,  and 
make  rules  concerning  captures  on  land  and  water,"  relates 
only  to  wars  with  foreign  nations.  Norris  v.  Doniphan,  4  Met. 
390. 

Insurrection,  in  so  far  as  it  may  affect  contracts,  is  not 
war,  and  the  contest  between  the  Confederate  States  and 
United  States  was  not  war  of  such  a  character  as  to  make 
commercial  intercourse  and  contracts  between  the  antagonistic 
citizens  illegal  before  its  recognition  as  such  by  the  govern- 
ment of  the  United  States.  Leathers  v.  Commercial  Ins.  Co., 
2  Bush,  298. 

In  most  royal  governments  the  power  to  declare  or  recog- 
nize war  is  executive,  but  in  the  United  States  it  is  legislative, 
because  the  Constitution  delegates  to  Congress  the  exclusive 
** power  to  declare  war,"  and,  of  course,  to  recognize  or  declare 
insurrection  as  existing  war.  Leathers  v.  Commercial  Ins. 
Co.,  2  Bush,  298. 

The  war  dissolved  contracts  made  before  the  war  between 
parties  living  in  the  two  sections  for  continuing  performance, 
such  as  partnerships  and  affreightments,  but  it  did  not  avoid 
a  pre-existing  contract  which  a  single  act,  such  as  the  pay- 
ment of  a  debt,  might  perform.  Suspension  of  a  remedy  dur- 
ing the  war  was  the  only  effect  of  the  war  on  such  contracts. 
A".  Y.  L.  Ins.  Co.  v.  Clopton,  7  Bush,  183. 

War  does  not  destroy,  but  only  suspends  the  relative  rights 
of  antagonistic  enemies,  and  when  it  ceases  the  one  is  remitted 
to  his  remedy  against  the  other,  and  may  maintain  his  action 
for  the  recovery  of  property,  or  wrongs  committed  thereon, 
or  for  the  use  and  occupation  thereof.  L,  &  N.  R.  Co.  v. 
Buckner,  8  Bush,  282. 

WARD. — The  term  "ward,"  as  well  in  its  poimlar  as  in  its 
technical  acceptation,  is  applicable  only  to  a  person  xinder  the 
age  of  twenty-one  years,  and  subject  to  the  guardianship  of 
another.    Darland  v.  Justices,  4  Bfbb,  524. 

WAREHOUSEMEN. — "Any  person  or  corporation  who  shall 
receive   cotton,   tobacco,   pork,   grain,   corn,   wheat,   rye,   oats, 
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hemp,  whisky,  coal,  or  any  kind  of  produce,  wares,  merchan- 
dise, commodity,  or  any  other  kind  or  description  of  personal 
property  or  thing  whatever  in  store,  or  undertake  to  receive 
or  take  care  of  the  same,  with  or  without  compensation  or 
reward  therefor,  shall  be  deemed  and  held  to  be  warehouse- 
men."    Ky.  Stats.   (1915),  Sec.  4768. 

Warehousemen  are  not  insurers,  and  are  only  bound  to 
use  ordinary  care  to  protect  property  committed  to  them. 
Carley  v.  Offuti  <fc  Blackburn,  136  Ky.  212,  124  S.  W.  280, 
26  L.  R.  A.  (N.S.)   1114,  136  Am.  St.  Rep.  207. 

Warehouseman  must  be  in  possession  of  the  goods  at  the 
time  he  executes  a  receipt  or  voucher;  otherwise  his  receipt, 
although  he  is  the  owner,  passes  no  right  to  the  holder  as 
against  innocent  third  parties.  Cochran  v.  Ripy,  13  Bush, 
495. 

An  indictment  charging  defendant  with  fraudulently  and 
feloniously  issuing  warehouse  receipts,  averring  that  he  is  a 
distiller  *'with  a  distillery  and  warehouse  known  and  com- 
monly called  bonded  warehouse,"  sufficiently  describes  him  as 
a  warehouseman,  though  it  does  not  specifically  name  him  as 
such.    Com.  V.  Walker,  89  S.  W.  180,  28  R.  228. 

A  warehouseman  is  not  an  insurer  of  goods  placed  in  his 
warehouse,  and  is  only  liable  for  such  loss  or  damage  thereto 
as  is  caused  by  his  negligence  for  failure  to  exercise  ordinary- 
care.  Lewis  V.  L.  cfe  N.  R.  Co.,  135  Ky.  361,  122  S.  W.  184, 
25  L.  R.  A.  (N.S.)  938. 

It  is  the  duty  of  a  warehouseman,  independent  of  any  con- 
tract duty,  to  exercise  reasonable  care  to  prevent  loss  or  in- 
jury to  property  in  his  warehouse.^  Wathen  v.  Ky.  ZHstH- 
leries  dk  Wareh<yuse  Co.,  140  Ky.  417,  131  S.  W.  202. 

WAREHOUSE  RECEIPTS.— "A  receipt  given  by  a  ware- 
houseman  for  property  placed  in  his  possession  for  storage  is 
not  in  a  technical  sense  like  a  bill  of  exchange  or  negotiable 
instrument,  but  it  merely  stands  in  the  place  of  property  it 
represents,  and  the  delivery  of  the  receipt  has  the  same  effect 
in  transferring  the  title  to  the  property  as  the  delivery  of  the 
property."  Netucomb,  Buchanan  <fe  Co.  v.  Cabell,  10  Bush, 
470. 
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Warehouse  receipts,  wherever  issued,  and  whatever  they 
may  represent,  are  intangible  personal  property,  whose  situs 
for  purposes  of  taxation  is  the  domicile  of  their  owner;  and 
they  may  and  should  be  taxed  at  the  owner's  domicile  at 
such  value  as  they  may  have  had  on  the  day  fixed  by  the 
statute  for  listing  property  generally  for  taxation.  Com.  v. 
Sollinger,  126  Ky.  74,  98  S.  W.  1040,  30  R.  451. 

A  receipt  given  by  the  secretary  and  manager  of  a  railroad 
company  to  the  company  for  its  rolling  stock,  with  an  endorse- 
ment reciting  that  receiptor  holds  possession  of  such  property 
to  secure  the  payment  of  a  note  of  the  company  to  a  third 
party,  does  not  have  the  effect  of  a  warehouse  receipt,  and 
there  being  no  visible  change  of  possession  of  the  property  no 
lien  is  thereby  created  in  favor  of  the  holder  of  the  note  as 
against  other  creditors  of  the  company.  Mechanics  Trust  Co. 
V.  Dandridffe,  37  S.  W.  288,  18  R.  625. 

Upon  principle,  reason  and  convenience,  it  is  diflScult  to 
draw  any  substantial  difference  between  a  bill  of  lading  and 
a  warehouse  receipt.  Swartz  <fe  Co.  v.  Wolderi  Orocery  Co., 
151  Ky.  743,  152  S.  W.  934. 

Warehouse  receipts,  in  the  commercial  world,  have  a  well- 
understood  meaning,  and,  when  indorsed  and  delivered,  they 
transfer  the  goods  or  chattels  therein  named  as  do  bills  of 
sale.  When  the  warehouseman  issues  a  receipt  he  puts  it  in 
the  power  of  the  holder  to  induce  others  to  believe  that  the 
property  represented  by  it  can  be  sold  by  him,  and  when  one 
thus  receives  a  warehouse  receipt,  and  indorses  and  delivers 
it,  he  transfers  that  right  to  the  one  thus  receiving  it.  Theis 
V.  Canmanuy  59  S.  W.  1093,  22  R.  1097. 

Warehousemen's  receipts  are  transferable  by  indorsement 
in  blank  or  by  special  indorsement,  and  with  like  effect  and 
remedy  as  bills  of  exchange.  Oreenbaum  v.  Megibben,  10 
Bush,  420;  Cochran  v.  Ripy,  MS.  Op. 

Although  warehouse  receipts  are  negotiable,  the  holder  of 
them  takes  no  better  title  than  if  the  goods  were  held  by  him. 
Such  receipts  represent  the  property,  and  their  negotiability 
serves  only  to  cut  oflf  any  defense  the  warehouseman  may 
have.    First  Nat.  Bank  of  Louisville  v.  Boyce,  78  Ky.  42. 
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The  receipt  must  designate  by  some  mark  the  properly 
embraced  therein  in  order  to  pass  the  title  to  such  property 
to  the  holder  of  the  receipt.  Where  the  property  is  part  of 
a  large  bulk  of  the  same  description,  and  requires  separation 
to  ascertain  what  is  embraced  by  the  receipt,  no  title  passes 
to  the  holder  of  the  receipt  until  the  separation.  Perg%is(m 
V.  Northern  Bank  Ky.,  14  Bush,  555. 

WAREHOUSES. — ''All  elevators  or  storehouses,  where  grain 
or  other  property  is  stored  for  a  compensation,  whether  the 
property  stored  be  kept  separate  or  not,  are  declared  to  be 
public  warehouses."    Ky.  Constitution  (1891),  Sec.  205. 

''Public  grain  elevators,  warehouses  and  granaries  in  this 
Commonwealth  shall  embrace  those  in  which  grain  is  stored, 
inspected,  classified  and  sold."    Ky.  Stats.   (1915),  Sec.  4781. 

The  terms  "warehouse"  and  "storehouse,"  as  used  in  Sec. 
4,  Art.  6,  Chap.  29,  Gen.  Stats.,  mean  any  house,  not  an  office 
or  shop,  or  a  room  in  a  steam  or  other  boat,  in  which  goods, 
wares,  and  merchandise  are  usually  deposited  for  safe  keeping 
or  for  sale;  and  farming  implements  and  products  are  to  be 
deemed  goods  within  the  meaning  of  the  statute.  A  granary 
built  and  used  for  keeping  and  preserving  farming  utensils, 
etc.,  was  not  improperly  described  in  the  indictment  as  a 
"warehouse."    Ray  v.  Com.,  12  Bush,  397. 

A  livery  stable,  in  which  bridles,  buggies,  and  farming 
implements  are  kept,  is  a  "storehouse"  or  "warehouse,"  within 
the  meaning  of  the  statute  relating  to  burglary.  Webb  v.  Com., 
35  S.  W.  1038,  18  R.  220. 

An  opera  house  used  for  storage  of  the  stage  properties 
between  occasions  when  it  is  used  for  entertainments  is  a 
"warehouse"  within  the  meaning  of  Sec.  1164,  Ky.  Stats., 
providing  for  the  punishment  of  any  person  who  shall  break 
a  warehouse  with  intent  to  steal  therefrom.  Hunter  v.  Com., 
48  S.  W.  1077,  20  R.  1165.    See,  also,  Storehouse. 

WARES. — Those  articles  only  which  are  sold  or  kept  for 
sale  l^  a  merchant  can  properly  be  denominated  "goods, 
wares,  and  merchandise."  The  linsey  or  linen  of  a  farmer 
which  he  sells  is  not  merchandise.  Dyott  v.  Letcher,  6  J.  J. 
M.  543. 


Digitized  by  VjOOQIC 


WARN  ALL  PER-     3617  WARNING 

Money  and  bank-bills  may  for  certain  purposes  be  regarded 
as  goods,  but  ordinarily,  in  speaking  of  ''goods,  wares,  and 
merchandise,"  neither  is  included,  and  a  common  carrier  of 
"goods,  wares,  and  merchandise"  will  not  necessarily  be  pre- 
sumed to  be  a  common  carrier  of  money  and  bank-bills.  Lee 
V.  Burgess,  9  Bush,  652. 

WARN  ALL  PERSONS.— See  All. 

WARNING.— ''Such  warning  (to  car  repairers)  of  the 
approach  of  said  train  of  cars  was  reasonably  safe  which  was 
ordinarily  sufScient  to  give  notice  of  its  coming  to  M.  or 
others  who  were  engaged  in  the  performance  of  duty  as  car 
repairers  on  or  about  said  car  or  cars,  who  were  themselves 
exercising  ordinary  care  for  their  own  safety  and  in  posses- 
sion of  their  ordinary  faculties."  L.  <&  N,  R.  Co.  v.  Mahoney's 
Admr.,  153  Ky.  761,  156  S.  W.  388. 

Where  the  facts  are  admitted,  the  question  of  the  duty  to 
warn  is  for  the  court.  Cincinnati,  N.  0.  &  T.  P.  Ry.  Co.  v. 
Winningham's  Admr.,  156  Ky.  434,  161  S.  W.  506. 

In  an  action  for  personal  injuries  resulting  from  an  acci- 
dent in  an  elevator  shaft,  it  was  error  to  refuse  an  instruction 
asked  by  the  defendant  to  the  effect  that  if  the  warning  or 
notice  against  the  danger  was  not  given  by  the  foreman  of  the 
bank,  but  was  given  by  another  who  was  in  charge  of  loading 
and  unloading  coal,  there  could  be  no  recovery.  The  essen- 
tial  thing  is  that  a  warning  should  be  given,  and  there  is  no 
reason  why  it  may  not  be  given  by  one  person  as  well  as 
another.  Ky.  Midland  Coal  Co.  v.  Vincent,  159  Ky.  175,  166 
S.  W.  815. 

It  is  never  necessary  to  warn  a  servant  of  a  danger  which 
he  knows  and  appreciates.  Ky.  Refining  Co.  v.  Schutz,  148 
Ky.  535,  147  S.  W.  391. 

At  Railroad  Crossings.  In  an  action  for  damages  for  the 
killing  of  a  person  by  a  train  at  a  public  crossing,  an  instruc- 
tion which  required  those  in  charge  of  the  train  to  give  such 
signals  of  the  train's  approach  as  were  reasonably  necessary 
to  warn  persons  thereof,  was  not  misleading  in  using  the  two 
words  "signals  and  warnings,"  any  signal  being  a  warning. 
L.  &  N.  R.  Co.  V.  Price,  76  S.  W.  836,  25  B.  1033. 


Digitized  by  VjOOQIC 


WARNING  3618  WARNING 

In  an  action  for  injuries  received  by  plaintiff  in  conse- 
quence of  the  failure  of  defendant's  agents  to  give  warning 
of  the  approach  of  an  engine  to  a  public  crossing,  an  instruc- 
tion that  the  failure  of  those  in  charge  of  the  engine  to  give 
** timely  warning"  of  its  approach  by  ringing  the  bell  was 
negligence  on  their  part,  was  not  erroneous.  The  term  ''timely 
warning"  was  sufSciently  specific.  L.  &  N.  R.  Co.  v.  Higginr- 
hotham,  14  R.  927. 

Where  the  use  by  the  public  generally  of  a  path  across  the 
tracks  in  front  of  a  depot  was  such  as  to  put  upon  the  com- 
pany the  duty  of  anticipating  the  presence  of  persons  on 
the  track  at  this  place,  the  fact  that  its  station  whistle  was 
sounded  several  hundred  feet  from  the  depot  was  not  suf- 
ficient warning  to  persons  on  this  crossing.  LouisvUUy  H.  & 
St.  L.  Ry.  Co,  V.  Lyons,  146  Ky.  603,  143  S.  W.  31. 

A  warning  that  does  not  give  the  traveling  public  a  rea- 
sonable opportunity  to  learn  of  the  danger  and  avoid  it  is 
not  a  timely  warning,  and  where  no  alarm  was  given  until 
the  engine  was  within  thirty  or  forty  feet  of  decedent,  and 
then  sharp  blasts  of  the  whistle  were  sounded,  it  was  not  in 
time  for  him  to  act  discreetly,  and  it  was  for  the  jury  to  say 
whether  he  was  negligent  in  going  upon  the  track  under  the 
circumstances  and  whether  he  negligently  failed  to  get  off 
the  track  after  the  alarm  was  sounded.  C.  &  0.  Ry.  Co.  v. 
Hoskvns'  Admr.y  164  Ky.  575,  176  S.  W.  29. 

Obstructions  in  Streets.  The  su£Sciency  of  the  warning  as 
to  obstructions  in  ta  street  in  each  particular  case  is  left  to 
the  jury,  and  at  all  times  it  must  be  sufficient  to  warn  the 
public  of  the  dangerous  obstruction,  whatever  means  may  be 
required.  An  instruction  was -proper  which  required  all  neces- 
sary means  to  be  used.  De  Oarmo  v.  Vogt,  151  Ky.  847,  152 
S.  W.  969. 

The  test  of  sufficiency  of  the  means  employed  to  warn  the 
traveling  public  of  a  dangerous  hole  in  a  street,  is  not  par- 
ticularly, or  in  all  cases,  whether  barriers  and  lights  have  been 
used,  but  whether  or  not  the  means  employed,  whatever  they 
may  be,  were  reasonably  sufficient  for  the  purpose.  City  of 
Louisville  v.  Lenehan,  149  Ky.  537,  149  S.  W.  932. 
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'*It  is  the  duty  of  the  city,  when  the  obstructions  are 
placed  in  the  street,  to  use  such  means  as  are  reasonably  neces- 
sary to  warn  those  using  the  street  of  the  presence  of  the 
obstruction,  and  it  is  a  question  for  the  jury,  under  the  par- 
ticular facts  in  each  case,  to  deterlnine  whether  or  not  the 
means  used  for  this  purpose  were  reasonably  sufiScient.  Guard 
rails,  lights  or  watchmen,  any  or  all,  might  be  required,  ac- 
cording to  the  local  conditions.  In  some  instances  guard 
rails  might  be  amply  sufiScient,  in  others,  lights,  while  in  still 
others  additional  means  might  be  required.  No  hard  and  fast 
rule  can  be  laid  down  fixing  the  means  that  shall  be  employed 
in  each  particular  case,  further  than  to  say  that  they  shall  be 
such  as  are  reasonably  sufiBcient  to  warn  the  traveling  public 
of  the  presence  of  the  obstruction."  City  of  Georgetown  y. 
Groff,  136  Ky.  662;  Grider  v.  Jefferson  Realty  Company,  116 
S.  W.  691;  De  Garmo  v.  Vogi,  151  Ky.  847,  152  S.  W.  969. 

Obvious  Dangers.  ''Notice  or  warning  is  not  necessary 
where  the  danger  is  obvious,  or  where  no  danger  is  to  be 
anticipated,  or  if  such  other  person  had  actual  knowledge  of 
the  intended  act.  Nor  need  a  specific  warning  of  the  danger- 
ous character  of  an  article  be  given  when  the  article  is  not 
new  or  unknown."  West  Ky.  Coal  Co.  v.  Kelley,  155  Ky. 
552,  159  S.  W.  1152,  quoting  from  29  Cyc.  474. 

Young  or  Inexperienced  Servants.  When  a  young  or  inex- 
perienced servant  is  employed  in  an  occupation  attended  with 
danger,  and  when  there  is  a  safe  as  well  as  a  dangerous  way 
of  doing  the  work,  it  is  the  duty  of  the  master  to  instruct  the 
servant  as  to  the  safe  method  of  doing  the  work.  Southern 
By.  Co.  in  Ky.  v.  Mauck,  152  Ky.  498,  153  S.  W.  729. 

failure  to  warn  an  infant  of  a  danger  which  he  knows, 
and  is  capable  of  appreciating,  is  not  negligence  on  the  part 
of  the  master.  Interstate  Coal  Co.  v.  Beaton,  148  Ky.  160, 
146  S.  W.  396. 

The  master  must  instruct  his  employes  in  the  dangers  inci- 
dent to  their  employment  and  in  the  use  of  the  tools  and 
appliances  with  which  they  are  required  to  work,  where  the 
business  is  hazardous  or  dangerous;  and  this  is  especially  true 
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where  the  employes  arc  young  or  inexperienced.     Monroe  v. 
Standard  Sanitary  Mfg.  Co.,  141  Ky.  549,  133  S.  W.  214. 

WARNING  BY  BELL  OR  WHISTLE.— And  it  is  not  error 
to  instruct  that  those  in  charge  of  the  engine  should  give 
**  warning  by  bell  or  whistle  and  signal  light  .  •  .  or  other 
reasonable  notice"  of  its  approach.  L.  d  N.  R.  Co.  v.  Morris, 
14  R.  466. 

WARNING  ORDERS. — ^Warning  orders  are  provided  for  by 
Sees.  57-60,  Civil  Code. 

Orders  of  warning  have  taken  the  place  of  orders  of  pub- 
lication.    Brownfield  v.  Dyer,  7  Bush,  507. 

A  warning  order  is  in  the  nature  of  a  rule,  and  is  not  a 
process  within  the  meaning  of  the  Code  or  of  that  section  of 
the  Constitution  which  provides  that  the  style  of  process  shall 
be  *'The  Commonwealth  of  Kentucky."  Northern  Bank  of 
Ky.  v.  Hunt,  93  Ky.  67,  14  R.  1. 

A  warning  order  is  a  constructive  service  of  process,  and 
deposition  read  against  defendant  against  whom  the  warning 
order  is  regularly  taken  can  not  for  the  first  time  be  objected 
to  in  the  Court  of  Appeals.  Chiles  v.  Boone,  3  B.  M.  88; 
Taylor  v.  Oibhs,  3  B.  M.  318. 

A  non-resident  is  not  brought  before  the  court  within  the 
time  prescribed  where  summons  instead  of  warning  order  is 
issued.  Traders  Deposit  Bank  v.  Hoffman,  99  Ky.  240,  35 
S.  W.  631,  18  R.  148. 

WARRANT. — ^A  statement  by  a  seller  of  an  engine  that 
it  is  all  right;  that  it  is  in  good  condition,  and  has  the  power 
to  do  the  work  of  any  good  twelve-horse-power  engine  will 
amount  to  a  warranty,  though  the  seller  states  he  doeis  not 
"warrant''  the  engine.  Earrigan  v.  Advamx^e  Thresher  Co., 
81  S.  W.  261,  26  R.  317. 

WARRANT  OF  ARREST.— "A  warrant  of  arrest  shall,  in 
general  terms,  name  or  describe  the  offense  charged  to  have 
been  committed,  state  the  county  in  which  it  was  committed, 
and  command  the  officer  to  whom  it  is  directed  to  arrest  the 
person  named  therein  as  the  offender,  and  bring  him  before 
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some  magistrate  of  the  county  in  which  the  offense  was  com- 
mitted, to  be  dealt  with  according  to  law."  Crim.  Code, 
Sec.   27. 

**  Offenses  within  the  jurisdiction  of  a  justice  of  the  peace, 
or  of  a  city  or  police  court,  the  punishment  of  which  is  a 
fine  limited  to  one  hundred  dollars,  may  be  prosecuted  by  a 
summons  or  warrant  of  arrest,  in  which  shall  be  stated  in 
general  terms,  the  offense  charged  to  have  been  committed.*' 
Crim.  Code,  Sec.  10. 

An  indictment  can  only  be  found  and  presented  by  a  grand 
jury,  and  therefore  no  amendment  of  an  indictment  can  be 
allowed.  But  a  warrant  which  issues  upon  information  may 
be  amended  in  the  same  manner  as  a  warrant  in  a  civil  case. 
Com.  V.  Vanmeter,  8  Ky.  Opin.  755. 

The  purpose  in  setting  out  in  Sec.  27  of  the  Code  the  form 
of  the  warrant  was  to  simplify  it;  and  where  the  Legislature 
has  prescribed  the  form  of  a  writ  the  court  will  not,  unless 
the  statute  violates  some  constitutional  principle,  hold  it  bad. 
Burdette  v.  Board  of  Council  of  City  of  Danville,  125  S.  W. 
275. 

The  strictness  required  in  indictments  is  not  required  in 
warrants.  Burdette  v.  Board  of  Council  of  City  of  Danville, 
125  S.  W.  275. 

WARRANTY. — *'A  good  deal  of  confusion  has  arisen  in 
many  cases  upon  this  subject  from  the  unfortunate  use  made 
of  the  word  warranty.  Two  things  have  been  confounded 
together.  A  warranty  is  an  express  or  implied  statement  of 
something  which  a  party  undertakes  shall  be  a  part  of  a  con- 
tract, and,  though  part  of  the  contract,  collateral  to  the 
express  object  of  it.  But  in  many  of  the  cases  the  circum- 
stances of  a  party  selling  a  particular  thing  by  its  proper 
description  has  been  called  a  warranty,  and  the  breach  of 
such  a  contract,  a  breach  of  warranty;  but  it  would  be  better 
to  distinguish  such  cases  as  a  non-compliance  with  a  contract 
which  a  party  has  engaged  to  fulfill;  as  if  a  man  offers  to 
buy  peas  of  another,  and  he  sends  him  beans,  he  does  not 
perform  his  contract;  but  that  is  not   a  warranty;   there  is 
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no  warranty  that  he  should  sell  him  peas,  the  contract  is  to 
sell  peas,  and  if  he  sells  him  anything  else  in  their  stead,  it 
is  a  non-performance  of  it."  Fogg^s  Admr.  v.  Badgers,  84 
Ky.  563. 

Siricii  juris ,  a  -warranty  is  not  an  executed  contract  A 
warranty  of  soundness,  contained  in  a  biU  of  sale,  is  an  execu- 
tory contract.    Tribble  v.  Oldham,  5  J.  J.  Mar,  139. 

Where  there  is  an  express  warranty  in  a  written  contract 
of  sale  there  can  not  be  an  implied  warranty  also.  Gaar  v. 
Hodges,  90  S.  W.  580,  28  R.  889. 

Where  an  express  warranty  embraces  more  than  one  sub- 
ject, and  loss  occurs,  due  to  failure  or  deficiency  of  any  one 
of  the  subjects  of  guaranty,  the  warranty  is  broken.  J.  F. 
Cook  d  Co,  V.  Williams,  148  Ky.  679,  147  S.  W.  396. 

A  clause  in  a  contract  requiring  five  days'  notice  under  a 
warranty  of  machinery  made  by  the  seller  does  not  apply  to 
machinery  sold  without  warranty  and  made  by  another. 
Nichols  d  Shepard  Co.  v.  Wheeler,  150  Ky.  169,  150  S.  W.  33. 

The  warranty  of  title  by  one  individual  to  another  can 
never  be  construed  as  warranting  against  the  superior  right 
of  the  Government  to  resume  the  property  on  compensation 
when  the  public  necessity  shall  require,  because  the  rights 
of  the  purchaser  as  a  citizen  are  equally  involved  in  that 
public  necessity  with  the  warrantor  and  his  compensation  for 
the  deprivation  of  a  private  right  for  the  public  good  is  to 
come  from  the  Government.  The  right  to  blow  up  and  de- 
stroy a  house  in  a  town  or  city  to  prevent  the  spread  of  a 
conflagration  is  a  legal  public  right,  residing  in  all  towns  and 
cities  as  a  public  necessity,  and  this  even  without  compensa- 
tion, for  it  is  not  the  exercise  of  eminent  domain,  yet  this 
would  be  no  breach  of  warranty  of  title  by  a  vendor,  but  is 
a  condition  annexed  to  all  property  so  situated.  Hood  v. 
Towel,  3  Ky.  Opin.  357. 

A  warranty  is  always  a  matter  of  contract.  For  its  breach 
damages  may  be  recovered  by  any  party  to  the  contract  in- 
jured thereby,  including  any  person  for  whose  benefit  the 
contract   was   made,   but   strangers   to   the   contract   have    no 
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right  of  action  upon  it.  Berger  v.  Standard  Oil  Co.,  103  S. 
W.  245,  31  R.  613. 

No  prescribed  words  are  necessary  to  constitute  a  warranty. 
Any  words  are  sufficient  which  show  the  intention  of  the 
party  that  there  should  be  a  warranty.  Ditto  v.  Helm,  2  J. 
J.  M.  129. 

In  determining  whether  words  constitute  a  warranty  they 
should  receive  their  common  acceptation.  Where  the  vendor 
stated  in  answer  to  a  direct  question,  that  the  mules  were  **all 
right,"  there  was  a  warranty  of  soundness.  McClintock  v. 
Emick,  87  Ky.  160,  9  R.  995.     See  8  R.  354. 

Representations  made  at  the  time  of  the  sale  to  induce  the 
purchase  are  warranties.     Chestnut  v.  Ohler,  112  S.  W.  1101. 

No  particular  form  of  words  is  necessary  to  constitute  a 
warranty,  and  while  a  mere  expression  of  opinion  is  not  suf- 
ficient, a  clear,  positive  affirmation  by  the  vendor  during  the 
negotiation  will  be  treated  as  an  express  warranty,  and  in 
this  respect  there  is  no  difference  between  written  and  parol 
contracts,  nor  is  the  intention  of  the  vendor  material.  Mc- 
Clintock V.  Emick,  87  Ky.  160,  9  R.  995. 

An  express  agreement  to  assure  a  particular  condition  is 
a  warranty;  but  where  there  is  no  express  agreement,  and 
certain  statements  are  relied  on  as  eqiiivalent  to  a  warranty, 
it  must  appear  that  they  were  so  intended.  McCracken  v. 
Swart,  8  R.  530. 

In  sales  of  personal  property  representations  by  the  seller 
prior  to  the  sale,  forming  no  part  of  the  contract  when  made, 
do  not  amount  to  a  warranty.  To  constitute  a  warranty  the 
seller  must  assert  a  fact  upon  which  he  is  informed  and  the 
buyer  is  ignorant,  and  not  merely  state  an  opinion.  Dent  v. 
Murphy,  13  R.  46. 

Every  statement  in  regard  to  quality  or  condition  is  not 
necessarily  a  warranty.  It  is  only  when  it  is  so  intended. 
The  intention  is  a  fact,  and  it  must  be  alleged  in  order  to 
show  that  the  statement  was  not  in  praise  and  commendation, 
or  of  opinion  or  judgment,  but  as  of  a  fact  to  be  relied  on 
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as  an  inducement  to  the  contract.     Crawford  v.  Duncan^  6  R. 
749,  7  R.  134;  McCracken  v.  S%caH,  8  R.  530. 

In  a  bill  of  sale  an  affirmation  of  the  soundness  of  the 
thing  sold  with  an  express  warranty  of  the  title  does  not 
amount  to  warranty  of  the  soundness.  Smith  v.  Miller,  2 
Bibb,  617. 

What  assurance  by  auctioneer  will  amount  to  a  warranty. 
Dent  V.  MoGrath,  3  Bush,  175. 

**I  have  this  day  sold  to  B.  my  negro  boy  J.,  aged  twenty- 
two  years,  which  I  warrant  to  be  a  slave  for  life,"  etc.,  is  not 
a  warranty  as  to  the  age  of  the  boy  J.,  but  only  a  description 
or  representation.     Banfield  v.  Bruton,  7  B.  M.  109. 

An  affirmation  in  a  bill  of  sale  of  a  jack  that  ''he  is  a 
good  and  sure  foal-getter,'*  imports  a  covenant  of  warranty 
that  it  was  so.  Dickens  v.  Williams,  2  B.  M.  374.  So  does 
a  verbal  affirmation  made  at  the  time  of  the  sale.  Lamme  v. 
Oregg,  1  Met.  446. 

In  the  sale  of  a  negotiable  note  there  is  an  implied  war- 
ranty that  the  note  is  genuine.  Marshall  v.  Peck,  1  Dana,  612; 
Glass  V.  Read,  2  Dana,  168. 

There  is  an  implied  warranty  in  all  sales  that  what  is  sold 
exists,  susceptible  of  being  transferred.  Marshall  v.  Peck,  1 
Dana,  612. 

A  breach  of  an  implied  warranty  of  title  to  personal  prop- 
erty must  be  regarded  as  occurring  and  cause  of  action  accru- 
ing immediately  upon  delivery,  if  in  fact  the  title  is  then 
invalid.    Pusey  v.  Wathen^  90  Ky.  473,  12  R.  425. 

In  the  sales  of  commodities  there  is  in  general  no  implied 
warranty  of  soundness,  quality,  or  value;  sales  of  provisions, 
medicines,  and  sales  by  sample  are  exceptions  to  the  rule.  Mar- 
shall  V.  Peck,  1  Dana,  612. 

The  law  implies  a  warranty  of  title  in  every  sale  of  per- 
sonal property  by  one  in  possession.  Chism  v.  Woods,  Hard. 
531;  Payne  v.  Rodden.  4  Bibb,  304;  Marshall  v.  Peck,  1  Dana, 
612;  Chancellor  v.  Wiggins,  4  B.  M.  202. 

Though  no  particular  form  of  words  is  necessary  to  create 
a  covenant,  yet  words  must  be  employed  which  import  an 
agreement;  it  is  not  enough  that  facts  are  stated  from  which 
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an  agreement  may  be  inferred.  Bacon  v.  Brovm,  3  Bibb,  35; 
Bayse  v.  Briscoe,  13  B.  M.  476. 

In  Bales  of  commodities  there  is  in  general  no  implied  war- 
ranty of  quality.    Marshall  v.  Peck,  1  Dana,  612. 

These  words  in  a  bill  of  sale  of  a  negro,  **We  have  sold  her 
to  D.  as  a  sound  and  healthy  negro,''  are  more  than  a  bare 
aflBrmation;  they  amount  to  a  warranty  of  soundness.  Ditto 
V.  Helm,  2  J.  J.  M.  129. 

There  is  a  material  distinction  between  a  warranty  of  a 
chattel  on  an  executed  sale  and  a  warranty  that  articles  to  be 
manufactured  and  delivered  in  the  future  shall  be  of  a  par- 
ticular quality.  In  the  former  case  the  purchaser  has  the  right 
to  rely  upon  the  warranty  without  examination  or  inspection  of 
the  article,  and,  therefore,  may  return  the  article  or  sue  for  the 
breach  of  warranty  or  use  it  as  a  defense  by  way  of  recoup- 
ment. Earrigan  v.  Advance  TJiresher  Co.,  81  S.  W.  261,  26 
R.  317. 

*' There  is  a  material  distinction  between  a  M'arranty  of  a 
chattel  on  an  executed  sale  and  a  warranty  that  articles  to  be 
manufactured  and  delivered  in  future  shall  be  of  a  particular 
quality.  In  the  former  case  the  purchaser  has  the  right  to 
rely  upon  the  warranty  without  examination  or  inspection  of 
the  article,  and  therefore  may  return  the  article  or  sue  for  the 
breach  of  warranty,  or  use  it  as  a  defense  by  way  of  recoup- 
ment; whereas,  in  the  latter  case,  if  he  should  receive  the 
article,  he  thereby  furnishes  conclusive  evidence  to  the  war- 
rantor that  the  article  is  of  the  quality  covenanted  to  be  de- 
livered." Webb  <fe  Preston  v.  Milford  Shoe  Co.,  128  Ky.  311, 
108  S.  W.  229. 

A  covenant  of  warranty  is  not  broken  until  there  is  an  evic- 
tion. Fitzhugh  v.  Croghan,  2  J.  J.  M.  438;  Simpson  v.  Haw- 
kins,  1  Dana,  306. 

A  distinction  exists  between  an  express  covenant  of  war- 
ranty and  a  sale  by  one  having  no  title  without  any  covenant 
of  warranty ;  in  the  one  case  the  covenant  is  not  broken  without 
a  recovery,  in  the  other  the  law  implies  a  covenant  of  title  in 
the  vendor,  and  if  he  had  no  title  he  is  immediately  liable 
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to  an  action  for  breach  of  the  implied  contract  that  he  had 
title.    Scott  V.  Scott,  2  Mar.  219. 

Representations  as  to  the  conditions  of  mules,  made  at  the 
time  of  the  sale  of  the  mules,  which  induced  the  purchase,  and 
which  were  accompanied  by  a  statement  of  the  seller  that  he 
would  ** stand  behind"  the  mules,  were  warranties.  Mosby  v. 
Larue,  143  Ky.  433,  136  S.  W.  887. 

Insurance.  **A11  statements  or  descriptions  in  any  appli- 
cation for  a  policy  of  insurance  shall  be  deemed  and  held 
representations  and  not  warranties;  nor  shall  any  misrepre- 
sentations, unless  material  or  fraudulent,  prevent  a  recovery 
on  the  policy.''    Ky.  Stats.  (1915),  Sec.  639. 

Overvaluation  of  the  property  by  the  assured,  when  made 
in  good  faith,  can  not  amount  to  a  warranty.  To  avoid  the 
policy  for  substantial  misrepresentation  the  company  must 
show  that  the  assured  placed  an  overvaluation  on  the  property 
for  the  purpose  of  defrauding  the  company.  Continental  Ins, 
Co.  V.  Ware,  3  R.  621;  Kenton  Ins.  Co.  v.  Wigginion,  89  Ky. 
330,  11  R.  539,  10  R.  587;  Dwelling  House  Ins.  Co.  v.  Freenum, 
10  R.  496,  12  R.  894. 

Statements  by  an  employer  in  an  application  for  a  fiduciary 
bond  for  one  of  his  employes  that  such  employe's  position 
would  be  merely  that  of  bookkeeper,  and  that  the  largest 
amount  of  cash  likely  to  be  in  his  custody  would  be  but  a 
few  dollars,  did  not  amount  to  warranting,  under  Ky.  Stats., 
Sec.  639,  providing  that  all  statements  or  descriptions  in  an 
application  for  an  insurance  policy  shall  be  deemed  representa- 
tions, and  not  warranties.  Champion  Ice  Mfg.  <fc  Cold  Storage 
Co.  V.  American  Bonding  &  Trust  Co.,  115  Ky.  863,  75  S.  W. 
197,  25  R.  239. 

The  language  of  warranties  and  conditions  in  policies  of 
insurance  must  be  clear  and  unambiguous,  and  if  of  doubtful 
meaning,  the  doubt  will  be  resolved  in  favor  of  the  insured. 
Farmers  Mutual  Equity  Ins.  Society  v.  Smith,  158  Ky.  459, 
165  S.  W.  675. 

Whether  the  statement  by  the  assured  that  he  was  in  good 
health  be  a  warranty  or  a  representation  merely,  being  untrue 
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and  the  risk  thereby  increased,  it  avoids  the  policy.  Oalbreaih's 
Admr.  v.  Ins.  Co.,  12  Bush,  40. 

The  doctrine  of  warranties  in  insurance  policies  is  strictly 
limited  to  the  precise  undertaking  of  the  parties  making  them. 
8t  Paul  Fire  &  Marine  Ins.  Co.  v.  Kendle,  163  Ky.  146,  173 
S.  W.  373. 

Covenants  of  Warranty — General  and  Special  Warranty. 

**A  covenant  by  a  grantor  in  a  deed  'that  he  will  warrant  the 
property  hereby  conveyed*  or  words  of  like  import;  or  the 
words  'with  warranty,'  or  'with  general  warranty,'  in  any  deed, 
shall  have  the  same  effect  as  if  the  grantor  had  covenanted 
that  he,  his  heirs  and  personal  representatives,  would  forever 
warrant  and.  defend  the  said  property  unto  the  grantee,  his 
heirs,  personal  representatives  and  assigns,  against  the  claims 
and  demands  of  all  persons  whatever.  A  covenant  by  a  grantor 
'that  he  will  warrant  specially  the  property  thereby  conveyed,' 
or  words  of  like  import,  or  the  words  'with  special  warranty,' 
in  any  deed,  shall  have  the  same  effect  as  if  the  grantor  had 
covenanted  that  he,  his  heirs  and  personal  representatives, 
would  forever  warrant  and  defend  the  said  property  unto  the 
grantee,  his  heirs,  personal  representatives  and  assigns,  against 
the  claims  and  demands  of  the  grantor  and  all  persons  claim- 
ing, or  to  claim  by,  through,  or  under  him."  Ky.  Stats. 
(1915),  Sec.  493. 

In  an  action  for  breach  of  covenant  of  warranty  of  title  to 
land,  where  the  deed  containing  the  covenant  is  filed  with  the 
petition,  it  is  suflBcient  to  allege  in  the  petition  the  substance 
of  the  covenant  without  setting  it  out  in  the  express  terms  used 
in  the  deed;  and  an  allegation  in  such  a  petition  that  the 
defendant  in  the  deed  "warranted  the  title  against  all  per- 
sons whatsoever"  is  sufficient,  although  the  only  covenant  in 
the  deed  was  that  the  title  was  conveyed  "with  covenant  of 
general  warranty."  Brady  v.  Peck,  99  Ky.  42,  34  S.  W.  906, 
35  S.  W.  623,  17  R.  1356. 

To  constitute  a  covenant  of  warranty  it  is  not  necessary 
that  the  word  warrant  should  be  used;  any  word  or  words 
of  an  equivalent  import  showing  an  intention  to  warrant  will 
be  sufficient.     Banfield  v.  Bruton,  7  B.  M.  109. 
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Warranty  secures  the  right  of  inheritance  to  vendee  and 
all  others  claiming  by,  through,  or  under  him;  and  in  case 
of  eviction  .secures  to  vendee  or  those  claiming  under  him, 
from  vendor  or  his  heirs,  so  far  as  the  latter  have  assets,  to 
compensate  the  loss.     Steel  v.  Mitchell,  Sfneed,  38. 

In  covenants  real  the  law  will  imply  a  covenant;  not  so 
in  covenants  in  respect  to  personal  property  which  can  not 
be  enlarged  by  implication.     Bayse  v.  Briscoe,  13  B.  M.  476. 

A  covenant  of  warranty  runs  with  the  land,  and  may  be 
sued  upon  by  any  subsequent  grantee,  although  his  immediate 
grantor  may  have  conveyed  to  him  without  words  of  war- 
ranty. The  covenant  of  warranty  does  not  pass  by  a  sub- 
sequent covenant  of  warranty,  but  by  the  mere  words  of  con- 
veyance, and  words  that  convey  the  title  being  sufficient  to 
convey  the  warranty  the  grantor  holds.  Thomas  v.  Bland, 
91  Ky.  1,  12  R.  640. 

By  a  covenant  of  special  warranty  the  grantor  undertakes 
that  he  has  a  legal  title  good  against  the  Commonwealth,  but 
refuses  to  guarantee  that  there  is  no  adverse  claim  superior 
to  his.    Arnold  v.  Maiden,  5  R.  334. 

Where,  from  the  language  used,  it  is  doubtful  whether  the 
vendor  intended  to  assert  a  fact,  or  merely  express  an  opinion, 
the  question  of  warranty  or  no  warranty  should  be  left  to 
the  jury;  and  in  such  case  the  petition  which  sets  forth  merely 
the  language  used  should  also  aver  the  vendor's  intention. 
McClintock  v.  Emick,  Stover  &  Co.,  87  Ky.  160,  9  R.  995. 

Implied  Warranty.  The  doctrine  of  implied  warranty  in 
the  sale  of  land  has  no  existence  in  Kentucky  except  in  cases 
of  partition  or  exchange  of  lands,  or  where  there  has  been 
fraud  or  a  material  mistake.    EUiott  v.  Coulter,  6  R.  748. 

There  is  no  implied  warranty  of  title  by  the  sheriff  on  a 
sale  of  property  by  him  under  execution.  Harrison  v.  Shanks, 
13  Bush,   620. 

Warranty  of  Fitness.  Where  a  manufacturer  contracts  to 
supply  an  article  which  he  manufactures,  to  be  applied  to  a 
particular  purpose,  so  that  the  buyer  necessarily  trusts  to  the 
judgment  or  skill  of  the  manufacturer,  the  law  implies  a  war- 
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ranty  of  fitness  for  particular  use.     International  Harvester 
Co.  V.  Porter,  160  Ky.  509,  169  S.  W.  993. 

The  warranty  of  fitness  for  particular  use  which  is  implied 
by  law  where  a  manufacturer  sells  machinery  for  a  purpose 
made  known  to  him  by  the  buyer  thereof,  relying  on  the  skill 
and  judgment  of  the  manufacturer  in  selecting  machinery 
adapted  thereto,  is  a  warranty  which  attaches  itself  to  the 
contract  of  sale  independent  of  any  express  representation 
by  the  manufacturer  of  the  suitability  of  the  machinery  for 
such  use;  it  attaches  by  implication  of  law  as  a  direct  result 
of  the  communication  by  the  buyer  to  the  manufacturer  of 
the  nature  of  the  intended  use.  International  Harvester  Co. 
V.  Bean,  159  Ky.  842,  169  S.  W.  549. 

WASTE. — Waste  is  an  act  done  by  a  tenant  without  license 
or  authority  from  his  landlord,  whereby  a  lasting  damage  is 
done  to  the  freehold.     Calvert  v.  Bice,  11  R.  1001. 

The  cutting  by  a  life  tenant  of  trees  left  in  the  yard  for 
ornamental  purposes  is  waste.  Calvert  v.  Bice,  91  Ky.  533, 
13  R.  107,  11  R.  1001,  12  R.  252. 

The  houses,  etc.,  upon  the  land  having  become  dilapidated, 
at  was  not  waste  for  the  life  tenant  to  cut  and  sell  timber 
from  part  of  the  land  and  make  improvements  with  the  pro- 
ceeds, enough  being  left  for  the  purposes  of  the  farm.  Mor- 
row  V.  Morrow,  3  R.  620. 

To  obtain  an  injunction  for  waste,  it  must  appear  to  be  a 
case  of  irreparable  mischief  to  a  person  who  swears  to  his 
title;  information  and  belief  as  to  the  title  will  not  do,  there 
must  be  positive  evidence  of  actual  title;  nor  is  it  suflScient 
to  swear  that  you  are  credibly  informed  the  defendant  intends 
to  commit  waste,  but  it  must  be  proved  either  that  he  laid 
the  axe  at  the  root  of  the  tree  or  some  other  person  must 
swear  that  he  threatened  to  do  it.  Loudon  v.  Warfield,  5  J. 
J.  M.  198. 

A  sale  or  commercial  use  of  minerals  or  timber  by  a 
doweress  is  waste.  Ky.  Biver  C.  Coal  Co.  v.  Prazier,  161  Ky. 
374,  170  S.  W.  986. 

In  an  action  to  cancel  a  lease,  evidence  examined  and  held 
not  sufficient  to  show  that  defendant  had  committed  a  waste 


Digitized  by  VjOOQIC 


WASTE  3630  WASTE 

by  allowing  water  from  the  floor  to  ran  under  the  house, 
resulting  in  a  sunken  condition  of  the  house  and  an  adjoin- 
ing shed.    Backsman  v.  Courtesy,  162  Ky.  157,  172  S.  W.  87. 

The  owner  of  a  defeasible  fee  is  not  liable  for  waste  at 
common  law,  and  even  if  he  be  liable  for  damages  for  equit- 
able waste,  a  question  not  decided,  he  is  not  liable  in  the 
absence  of  evidence  showing  that  in  cutting  the  timber  he 
was  guilty  of  a  wanton  and  unconscientious  abuse  of  his 
rights,  or  of  doing  that  which  a  prudent  man  would  not  do 
with  his  own  property.  Landers  v.  Landers,  151  Ky.  206,  151 
S.  W.  386. 

A  tenant  for  life  or  a  term  of  years  is  guilty  of  voluntary 
waste  when  he  commits  some  act  destructive  to  the  tenement, 
and  of  permissive  waste  when  he  omits  to  keep  the  estate  in 
proper  repair.    Smith  v.  Mattingly,  96  Ky.  228,  16  R.  418. 

A  tenant  committing  voluntary  waste  does  not,  under  the 
statute,  forfeit  the  entire  tract  of  land  in  which  his  estate 
exists,  but  the  forfeiture  affects  only  the  tiring  wasted,  whether 
it  be  timber,  fence  rails,  a  building,  or  other  thing  appur- 
tenant to  the  land.    Smith  v.  Mattingly,  96  Ky.  228,  16  R.  418. 

Where  the  remainderman  in  his  petition,  after  alleging  acts 
of  permissive  waste  by  the  life  tenant,  avers  that  said  life 
tenant  '*has  destroyed  and  removed  from  said  land  a  large 
portion  of  the  fencing  that  was  around  it,"  the  petition  states 
a  cause  of  action  for  voluntary  waste,  and  it  is  therefore  error 
to  sustain  a  demurrer  to  it.  Smith  v.  Mattingly,  96  Ky.  228, 
16  R.  418. 

A  remainderman  or  reversioner  can  not  maintain  an  ordi- 
nary action  in  the  nature  of  a  trespass  on  the  case  against 
a  life  tenant  to  recover  damages  for  permissive  waste;  his 
remedy  is  by  suit  in  equity.  Smith  v.  Maitingly,  96  Ky.  228, 
16  R.  418. 

As  the  tenant  was  using  the  building  for  a  purpose  con- 
templated by  his  contract,  the  landlord  can  not  recover  for 
damage  done  to  the  property  upon  the  idea  that  he  was 
guilty  of  commissive  waste,  a  necessary  element  of  which,  is 
willfulness.     Finch  v.  Shackleford,  7  R.  600,  12  R.  322. 
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'*It  has  been  held  that  an  estate  unimpeachable  for  waste 
is  created  by  the  words  'to  have  and  to  hold  and  to  use  and 
control  as  the  lessee  thinks  proper  for  his  benefit  during  his 
natural  life.'  Stephens  v.  Base,  69  Mich.  259.  An  estate 
which  is  unimpeachable  for  waste  has  also  been  held  to  be 
created  by  devise  of  a  life  estate  which  gives  the  devisee  'the 
use  and  full  control'  of  the  estate.  Wiley  v.  WUey  (Neb., 
1901),  95  N.  W.,  702.  Or  which  gives  him  the  'full  and 
entire  use.'  White  v.  Briggs,  15  Sim.  17,  2  Phil.  583.  In 
the  case  of  Chappel,  et  al.,  v.  Chappel,  119  S.  W.  218,  where 
Reuben  Chappel  and  wife  conveyed  to  their  son  a  certain 
tract  of  land,  retaining  'the  right  to  live  on  the  land  and 
use  the  same  as  they  wished  their  lifetime,'  it  was  held  that 
they  retained  more  than  a  life  estate,  and  while  they  could 
not  thereafter  sell  the  fee  of  the  land  or  mineral  rights,  they 
could  use  the  timber  and  mineral  privileges  in  any  manner 
necessary  for  their  comfortable  support,  and  could  sell  the 
timber  thereon  for  that  purpose."  Cundiff  v.  Shackelford, 
150  Ky.  579,  150  S.  W.  670. 

A  life  tenant  of  land  who  uses  the  minerals  and  timber  on 
it  for  commercial  purposes,  commits  waste  and  may  be  en- 
joined from  so  using  them  by  the  remainderman.  McCoy  v. 
Ferguson,  164  Ky.  136,  175  S.  W.  23. 

For  common  wear  and  tear,  in  the  prudent,  ordinary  use 
of  land  that  occupant  is  not  answerable.  For  waste  and 
deterioration  caused  by  gross  neglect  or  mismanagement,  he 
must  account.     Williams  v.  Bogers,  2  Dana,  376. 

No  action  for  waste  can  be  maintained  against  the  mort- 
gagor while  the  owner  and  in  possession.  But  a  court  of 
equity  will  restrain  him  from  committing  waste  when  it  ap- 
pears that  the  mortgage  security  will  be  thereby  endangered. 
Harris  v.  Bamum,  78  Ky.  568. 

One  joint  tenant,  or  tenant  in  common,  is  responsible  to 
his  co-tenant  for  waste,  or  for  receiving  more  than  his  pro- 
portion of  the  rents  and  profits  of  the  estate  so  held.  Nelson 
V.  Clay,  7  J.  J.  M.  140. 
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Injury  to  the  soil  by  improper,  not  ordinary  use,  may  be 
classed  with  waste  and  charged  to  the  occupant.  Hawkins  v. 
King,  1  Mon.  163. 

Reduction  of  soil  by  the  use  of  land  in  a  husbandlike 
manner  is  compensated  by  rent.  Charge  for  reduction  of 
soil,  classed  in  commissioner's  report  with  waste,  must  be 
taken  for  improper,  not  ordinary  use,  and  be  allowed  in  addi- 
tion to  rents.    Hawkins  v.  King,  1  Mon.  163. 

A  tenant  who  without  authority  from  his  landlord  performs 
any  act  which  does  a  lasting  damage  to  the  freehold  is  guilty 
of  waste.  Taking  estovers  suflScient  for  plow-bote,  fire-bote, 
and  house-bote  is  not  waste  unless  the  tenant  be  restricted  by 
particular  covenants  in  his  lease.  Loudon  v.  Warfield,  5  J. 
J.  M.  196. 

Selling  or  otherwise  using  timber  unnecessarily  is  waste. 
Brashear  v.  Macey,  3  J.  J.  M.  93;  Loudon  v.  Warfield,  5  J.  J. 
M.  196. 

It  is  waste  to  clear  land  when  there  is  sufficiency  cleared 
for  the  size  of  the  tract.  McCracken  v.  McCracken,  6  Mon. 
348. 

To  remove  timber  prostrated  by  a  tempest  is  not  waate 
where  the  timber  is  valueless,  but  an  amelioration;  in  such 
oases  the  technical  doctrine  of  waste  as  understood  and  acted 
upon  in  England  can  not  apply.  Houghton  v.  Cooper,  6  B. 
M,  283. 

Who  may  maintain  actions  for  waste.  Ky.  Stata,  Sec. 
2328-2336. 

Though  a  building  may  be  out  of  repair,  yet  if  the  tenant 
makes  alterations  that  <}hange  substantially  the  character  of 
the  building  and  requires  the  expenditure  of  $1,000  to  restore 
the  building  to  its  former  condition,  the  tenant  is  guilty  of 
waste.  Abel  v.  Wueston,  143  Ky.  513,  136  S.  W.  867.  (Re- 
versing  former  opinion,  141  Ky.  766,  133  S.  W.  774.) 

Under  Ky.  Stats.,  Sec.  3238,  special  license  in  writing  is 
necessary  to  authorize  the  tenant  to  commit  waste.  Oral  con- 
sent of  the  landlord  affords  the  tenant  no  protection.  The 
tenant    who,    without    a   special    license    in    writing,    commits 
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waste  is  liable  to  an  action  of  waste,  and  in  such  a  case  the 
lease  may  be  forfeited  on.  the  ground  of  waste.    Id. 

Where  the  tinfber  on  land  belonging  to  decedent's  estate  was 
such  as  to  require  cutting,  and  the  proceeds  thereof  were  used 
for  the  benefit  of  the  trust  estate,  the  executor  is  not  properly- 
chargeable  with  the  sum  involved.  Dockms  v.  Vass,  124  S. 
W.  290. 

The  burden  of  keeping  the  property  in  reasonable  repair 
being  cast  upon  the  life  tenant,  the  remainderman  may  en- 
force a  claim  for  waste  against  the  estate  of  the  life  tenant 
after  the  death  -of  the  latter.  Prescoti  v.  Orimes,  143  Ky. 
191,  136  S.  W.  206,  33  L.  R.  A.  (N.S.)  669. 

Where  A.  and  B.  were  joint  tenants  of  a  remainder,  it  was 
proper  to  join  them  as  plaintiffs  in  a  suit  for  waste  against 
the  administrator  of  'the  lift  tenant.  Prescott  v.  Orimes,  143 
Ky.  191,  136  S.  W.  206,  33  L.  R.  A.  (NJS.)  669. 

A  life  tenant  may  not  suffer  the  estate  to  decay  or  go  to 
waste  for  want  of  necessary  repairs,  any  more  than  he  may 
injure  its  value  by  acts  of  voluntary  waste.    Id. 

His  estate  is  answerable  after  his  death  for  the  cost  of 
repairs  that  he  should  have  made  during  his  life.  Id.  See, 
also,  Equitable  Waste. 

WASTE   AND   UNAPPROPRIATED   LANDS— Where   one 

improved,  occupied  and  held  land  under  the  Act  of  1800  (2 
State  Law,  941),  and  persistently  claimed  the  same,  but  failed 
to  pay  for  it  and  receive  patent,  he  could  do  so  under  the 
Act  of  1819;  and  where  such  land  was  entered  by  and 
patented  to  another  under  the  said  Act  of  1815  such  patentee 
secures  no  title  because  such  act  only  authorized  the  entry 
of  the  ** waste  and  unappropriated  lands,"  and  the  land  was 
at  that  time  appropriated  by  the  former  entryman,  and  was 
not  waste  land.     Ashley  v.  Bucky  9  Ky.  Opin.  606. 

WASTING  OF  ESTATE.— A  confirmed  habit  of  drunken- 
ness of  not  less  than  a  year's  duration,  on  the  part  of  the 
husband,  accompanied  by  the  spending  of  his  earnings  in 
profligate  living,   or  impairment  of  his  health,  strength   and 
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earning  oap€K;ity,  is,  in  the  absence  of  a  suitable  provision 
for  the  support  of  his  wife  and  children,  such  a  wasting  of 
his  estate  as  will  entitle  the  wife  to  a  divorce  and  alimony. 
Anderson  v.  Anderscm,  152  Ky.  773,  154  S.  W.  1. 

** Wasting  of  his  estate,'*  where  he  has  no  property,  should 
be  deemed  to  apply  to  and  embrace  a  man's  health,  time,  and 
labor,  all  of  which,  for  the  purpose  of  supporting  himself  and 
family,  are  essentially  his  estate.  McKay  v.  McKay,  18  B.  M. 
9;  Shuck  V.  Shuck,  7  Bush,  307. 

It  is  diflScult  if  not  impossible  to  lay  down  a  rule  by  which 
it  can  be  ascertained  when  a  man  has  formed  a  confirmed 
habit  of  drunkenness.     Azbill  v.  AzbiH,  14  R.  105. 

There  may  be  a  wasting  by  the  husband  of  his  estate 
within  the  meaning  of  the  statute,  although  his  estate  consists 
alone  of  his  mental  and  physical  faculties  and  his  habits  of 
industry.     Id, 

WATER  CLOSETS. — ^Under  the  statute  requiring  railroad 
companies  to  erect  and  keep  in  repair  water  closets  at  its 
depots  in  towns  and  cities  they  may  exercise  a  reasonable 
discretion  as  to  the  kind  of  structure  to  be  used  and  the  internal 
arrangement  thereof,  provided  it  is  kept  decent  and  in  a  cleanly 
condition.  L.  <&  N.  B.  Co.  v.  Com.,  97  Ky.  207,  30  S.  W.  616, 
17  B.  116. 

Railroad  compfanies  may  be  required  to  comply  with  this 
statute  in  so  far  as  it  applies  to  depots  in  towns  and  cities  with- 
out being  first  ordered  to  do  so  by  the  railroad  commission.    Id. 

Sec.  191,  of  the  original  Act  of  1893,  in  relation  to  private 
corporations,  in  so  far  as  it  required  all  railroads  doing  busi- 
ness in  the  State  to  provide  convenient  and  suitable  waiting 
rooms  and  water  closets  at  all  depots  in  cities  and  towns,  and 
to  keep  same  in  decent  order  and  repair,  is  still  in  full  force 
and  effect  and  was  not  changed  or  modified  by  the  amendment 
of  July  1,  1893,  to  that  section.  The  addition  of  the  words,  "or 
privies"  on  the  amendatory  act  does  not  change  the  meaning, 
the  word  *' privy,'*  as  used  here,  having  substantially  the  same 
meaning  as  the  words  ''water  closet."    Id. 

Under  Sec.  772,  Ky.  S4;ats.,  requiring  railroad  companies  to 
provide  and  keep  in  decent  repair  suitable  water  closets  at  all 
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depots,  the  maintenance  in  a  small  village  of  suitable  closets, 
which  were  kept  locked  and  the  keys  left  with  the  station  agent, 
is  suflScient  without  a  posted  notice  that  the  keys  could  be  had 
on  application  to  the  agent.  L.  <fe  N.  R,  Co,  v.  Com,,  45  S.  W. 
362,  20  R.  100. 

The  water  closet  required  by  Sec.  772,  Ky.  Stats.,  must  be 
accessible  to  the  depot  and  must  be  suitable  for  both  sexes. 
L.  &  N.  B.  Co.  V.  Com.,  103  Ky.  605,  45  S.  W.  880,  46  S.  W. 
697,  20  R.  366. 

Whether  a  water  closet  has  been  provided  and  maintained, 
as  required  by  Sec.  772,  Ky.  Stats.,  and  whether,  if  so,  it  is 
convenient  and  suitable,  are  questions  of  fact  for  the  jury.    Id. 

An  indictment  against  a  railroad  company  for  failure  to 
provide  a  suitable  water  closet  at  one  of  its  stations,  as 
required  by  Sec.  772,  Ky.  Stats.,  alleged  that  on  the  first 
day  of  September,  1895,  and  for  two  consecutive  months 
thereafter,  defendant  kept  a  passenger  station  at  the  town 
named,  *'and  during  all  the  time  aforesaid'*  neglected  to  pro- 
vide such  closet.  Held,  that  failure  to  prove  that  defendant's 
neglect  continued  for  the  specified  time  after  September  1st, 
or  for  any  length  of  time  after  that  date,  was  immaterial; 
the  allegation  in  respect  thereto  not  being  legally  essential  to 
the  charge.    L.  cfe  N.  B.  Co.  v.  Com.,  37  S.  W.  63,  18  R.  483. 

A  railroad  company,  prosecuted  for  failing  to  maintain  a 
convenient  water  closet  at  a  station,  as  required  by  Ky.  Stats., 
Sec.  772,  can  show  that  there  was  no  more  suitable  or  con- 
venient place  than  that  used,  considering  adjoining  dwellings, 
business  houses,  and  other  surrounding  conditions.  L.  <&  N. 
R.  Co.  V.  Com.,  131  Ky.  268,  114  S.  W.  1192. 

Railroad  comrpanies  are  not  required  to  provide  separate 
water  closets  for  the  sexes.  The  general  duty  of  the  carrier 
requires  it  to  provide  reasonable  convenience  in  the  way  of 
water  closets.  L.  &  N.  B.  Co.  v.  Com.,  160  Ky.  769,  170  S. 
W.  162. 

The  statute  known  as  the  Separate  CJoach  Law  contains 
no  mandate  as  to  the  furnishing  of  water  closets  upon  pas- 
senger trains;  nor  is  there  any  statute  requiring  railroad  com- 
panies to  so  equip  their  trains.     The  duty  to  so  equip,  how- 
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ever,  is  included  within  the  general  duty,  imposed  by  common 
law  upon  carriers  of  passengers,  to  provide  reasonable  accom- 
modations for  thoir  passengers.  This  general  duty  embraces 
the  duty  to  keep  the  passenger  cars  reasonably  heated  and 
illuminated,  to  furnish  drinking  water,  and  to  furnish  rea- 
sonable conveniences  in  the  way  of  water  closets.  L,  <fc  N,  R. 
Co.  V.  Com,,  160  Ky.  769,  170  S.  W.  162. 

WATCHMAN. — ^Under  an  insurance  policy  requiring  that 
a  watchman  be  kept  on  board  and  on  duty  at  all  times,  the 
watchman  is  deemed  to  have  performed  his  duty  when  he 
exercised  such  care  and  skill  to  watch  the  boat  and  extinguish 
fire  as  reasonably  prudent  persons  usually  exercise  in  watch- 
ing such  premises  during  night  hours.  St,  Paul  Fire  & 
Marine  IHs,  Co.  v.  Kendle,  163  Ky.  146,  173  S.  W.  373. 

The  mere  employment  of  a  watchman  to  guard  property 
did  not  authorize  him  to  shoot  a  trespasser  who  was  running 
away  from  the  premises.  Bohards  v.  P,  Bannon  Setter  Pipe 
Co.,  130  Ky.  380,  113  S.  W.  429,  18  L.  R.  A.  (N.S.)  923,  132 
Am.  St.  Rep.  394. 

Where  a  policy  of  marine  insurance  required  that  at  least 
two  coippetent  watchmen  should  be  employed  by  the  owners  of 
an  insured  vessel,  one  of  which  watchmen  should  be  on  duty 
on  the  vessel  at  all  times,  but  only  one  watchman  was 
employed,  who  with  the  consent  of  the  owners  had  his  sons 
watch  the  vessel  part  of  the  time,  and  when  both  were  absent 
they  arranged  for  the  watchman  on  a  neighboring  vessel  to 
look  after  the  insured  vessel  from  his  vessel,  forty  or  fifty 
feet  distant,  the  provisions  of  the  policy  requiring  two  com- 
petent watchmen  were  not  complied  with,  and  the  insured  was 
not  liable  for  damages  by  fire  occurring  when  no  one  was  on 
the  vessel.  Manheim  Ins.  Co.  v.  Tyner,  142  Ky.  22,  133  S. 
W.  1000. 

The  court  instructs  the  jury  that  it  was  the  duty  of  the 
plaintiff  to  exercise  ordinary  care  to  employ  two  competent 
watchmen,  one  of  whom  should  be  kept  on  board  the  boat  at 
all  times,  and  it  was  the  duty  of  the  one  on  board  the  boat 
to  exercise  such  care  and  skill  to  watch  the  boat  as  reasonably 
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prudent  and  careful  men  usually  exercise  in  watching  similar 
premises  during  night  hours.  St.  Paul  Fire  &  Marine  Ins, 
Co.  V.  Kendle,  163  Ky.  146,  173  S.  W.  373. 

WATER  COURSES. — The  water  courses  of  a  county  are  not 
under  the  control  of  the  Fiscal  Court  except  at  such  points 
as  their  use  may  be  necessary  in  the  construction  and  main- 
tenance of  the  highways  of  the  county.  American  Car  it 
Foundry  Co.  v.  Johmo^^  County,  147  Ky.  69,  143  S.  W.  773. 

WATER  GAPS- — ^A  non-navigable  stream  is  the  private 
property  of  the  owners  of  the  adjoining  lands,  and  they  can 
not,  by  an  act  of  the  Legislature  declaring  it  to  be  navigable, 
be  deprived  of  the  right  to  maintain  water  gaps  across  it. 
Murray  v.  Prestm,  50  S.  W.  1095,  21  R.  72. 

WATER  GLASS.— Where  a  fireman  was  killed  by  the  explo- 
sion of  a  stationary  boiler,  and  there  was  evidence  to  show 
that  the  bailer  was  equipped  with  a  water  glass  as  well  as 
water  gauges,  and  that  the  water  glass  had  been  broken  a  suffi- 
cient length  of  time  before  the  explosion  to  enable  the  master, 
who  knew  that  it  was  broken,  to  supply  a  new  one,  it  was 
negligence  not  to  do  so.  Hough  &  SpradUn  Co,  v.  More- 
land's  Admx.,  159  Ky.  722,  169  S.  W.  467. 

WATER  METER  BOX.— A  city  must  keep  each  sidewalk  in 
a  reasonably  safe  condition,  and  it  is  no  defense  that  it  main- 
tains a  great  many  water  meter  boxes.  City  of  Covington  v. 
Visse,  158  Ky.  134,  164  S.  W.  332. 

WATER  PRESSURE.— A  water  company,  under  contract 
to  maintain  a  certain  pressure  in  its  mains  for  fire  protection, 
need  not  do  so  till  it  has  notice  of  a  fire,  but  is  then  bound 
to  put  it  on,  and  it  is  not  liable  unless  it  fails  to  comply 
with  its  contract  and  its  failure  is  the  proximate  cause  of 
loss.  Georgetown  Water,  Oas,  Electric  <&  Power  Co.  v.  Neale, 
139  Ky.  197,  125  S.  W.  293. 

WATER  RENT. — ^A  claim  for  water  rent  is  against  the 
occupant,  and  not  against  the  property.     City  of  Covington  v. 
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Raiterman,  128  Ky.  336,  108  S.  W.  297,  32  R.  1225,  17  L.  R. 
A.  (N.S.)  923. 

WAY  OF  NECESSITY.— An  execution  sale  of  part  of  a 
tract  of  land  without  an  exit  carries  with  it  a  right  of  wsj 
of  necessity  over  the  remainder.  Damron  v.  Damron,  119  Ky. 
806,  84  S.  W.  747,  27  R.  272. 

While  a  way  of  necessity  over  the  land  of  another  ceases 
when  the  necessity  ceases,  yet  where  there  is  another  way  than 
the  one  in  question  it  can  not  be  a  way  of  necessity.  Bene- 
dict V.  Johnson,  42  S.  W.  335,  19  R.  937. 

Though  the  law  might  imply  the  reservation  of  an  exist- 
ing notorious  and  open  passway  '*as  a  way  of  necessity"  over 
land  conveyed  for  the  benefit  of  land  retained  by  the  Vendor, 
yet  the  vendor  may,  by  verbal  agreement,  waive  such  right 
of  way.  Lebus  v.  Boston,  107  Ky.  98,  51  S.  W.  609,  21  R. 
411,  47  L.  R.  A.  79. 

The  grant  of  an  estate  carries  with  it  an  easement  necessary 
for  its  enjoyment.  Irvine  v.  McCreary,  108  Ky.  502;  Muir 
V.  Cox,  110  Ky.  506;  O'Dwniel  v.  Baxter,  112  Ky.  386;  Sparks 
V.  Rogers,  29  R.  1172. 

Where  the  use  of  a  passway  is  claimed  as  a  matter  of  right 
by  the  uninterrupted,  open,  and  adverse  use  of  it  for  more 
than  fifteen  years,  the  right  of  claimants  can  not  be  defeated 
by  showing  that  they  had  another  convenient  and  accessible 
way  of  going  to  and  from  their  farm.  Goldberg  v.  Cleveiand, 
111  S.  W.  6S2,  33  R.  953. 

Where  an  owner  of  land  sells  a  part  of  it,  and  there  is 
no  outlet  to  the  public  road  from  the  part  sold,  the  law 
implies  a  grant  to  the  purchaser  of  a  reasonable  right-of-way 
over  other  land  of  the  vendor,  and  subsequent  grantees  of 
the  vendor  take  subject  to  such  easement.  Roland  v.  0*Neai, 
122  S.  W.  837. 

When  the  vendor  acquiesced  in  tha  use  by  the  vendee  of  a 
certain  passway,  he  could  not  withdraw  such  permission,  and 
the  vendee  will  be  confined  to  the  way  used.    Id. 

Unless  a  vendor  agreed  to  give  a  passway  over  his  remain- 
ing land  to  the  public  road,  he  can  not  be  charged  to  have 
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contemplated  that  his  sale  carried  with  it  the  right  to  such 
passway,  unless  the  land  sold  by  him  is  entirely  cut  off  from 
the  public  road  and  the  purchaser  has  no  outlet  except  over 
his  vendor's  remaining  land.  Harris  v.  Caperton,  141  Ky. 
72,  132  S.  W.  157. 

WAYS.— See  Streets. 

WE. — '*We,  the  directors  of  Big  Eagle  and  Harrison  Turn- 
pike Co.,  promise  to  pay  M.  fifteen  hundred  dollars,"  etc., 
signed  by  the  individuals,  is  the  personal  obligation  of  the 
signers.    Pack  v.  White,  78  Ky.  243. 

A  note  signed  by  a  corporation,  by  A.  and  B.,  as  oflScers, 
but  in  the  body  of  same  using  the  word  **we,"  held  to  convey 
an  individual  liability  of  the  officers  signing  same.  Berry's 
Admr.  v.  Batcliff,  4  Ky.  Opin.  372. 

Where  a  note  does  not  purport  to  bind  a  corporation  or 
point  to  its  funds  as  the  source  from  which  it  is  to  be  paid, 
the  use  of  the  personal  possessive  **we"  rebuts  the  presump- 
tion arising  from  the  subsequent  descriptive  words  ''president 
and  directors,"  and  imparts  an  individual  obligation  on  those 
signing  it.  Bowman  v.  McBrayer,  TrapneU  &  Co.,  8  Ky. 
Opin.  15. 

When  a  promise  is,  '*we,"  or  "I,"  and  the  signature  is 
in  the  name  of  the  company  by  its  officers.  See  note  on  this 
subject  in  19  L.  R.  A.  676. 

The  express  stipulation  of  a  contract  that  each  obligor  shall 
be  liable  only  for  a  certain  amount  renders  the  contract 
several,  though  the  words,  **We  agree  to  pay,"  are  used  in  the 
first  part  of  the  contract.  Waddy  Creamery  Co.  v.  Davis- 
Bcmkin  Co.,  103  Ky.  579,  45  S.  W.  895,  20  R.  259. 

WE   JOINTLY   AND   SEVERALLY    PROMISE.— Where   a 

note  reads,  **We  jointly  and  severally  promise,"  etc.,  two  of 
the  obligors  may  show  by  evidence  aliunde  that  they  are 
sureties  of  the  same  obligor.  First  Natl.  Bank  of  Covington 
V.  Gaines,  87  Ky.  597,  10  R.  451. 

WE  PROMISE  TO  PAY.— Where  a  promissory  note  signed 
by  two  obligors   reads,    **We   promise   to   pay  to   the   order 
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of  myself/'  extrinsic  evidence  is  competent  to  show  which 
of  the  two  obligors  was  intended  as  payee.  Jenkins  v.  Bass, 
88  Ky.  3W,  10  R.  987,  10  R.  310. 

The  signature  of  a  corporation  to  a  note  was  followed  by 
the  word  **by,'*  and  then  followed  the  name  of  the  president, 
followed  by  the  word  ** president,"  and  the  names  of  the 
directors  followed  by  the  word  ''directors.**  The  note  reads, 
**We  promise  to  pay,**  etc.  Held,  that  the  note  shows  on  its 
face  that  it  is  the  obligation  of  the  corporation  alone.  Bailey 
V.  Thomas,  10  R.  543. 

WEAKNESS  OF  INTELLECT^' 'The  mental  defect  or  dis- 
ease  necessary  to  entitle  one  to  avoid  the  contracts  of  an 
insane  person  need  not  be  so  great  as  to  dethrone  his  reason 
or  amount  to  an  entire  want  of  reason.  It  is  sufficient  if  he 
is  insane  to  such  an  extent  as  to  be  incapable  of  comprehend- 
ing or  understanding  the  subject  of  the  contract,  its  nature 
and  probable  consequences.  He  must  be  insane  -at  least  to 
this  extent;  mere  weakness  of  intellect  not  being  enough." 
Bevins  v.  Lowe,  159  Ky.  439,  167  S.  W.  432. 

WEAPONS.— 'What  are  weapons  within  offense  of  carrying 
concealed  weapons.  See  note  on  this  subject  in  34  L.  »R.  A. 
(N.S.)  1174. 

WEAR  AND  TEAR. — ^Por  common  wear  and  tear,  in  the 
prudent,  ordinary  use  of  land  that  occupant  is  not  answerable. 
For  waste  and  deterioration  caused  by  gross  neglect  or  mis- 
management, he  must  account.  Williams  v.  Rogers,  2  Dana, 
376. 

WEARING  APPAREL. — The  insured  can  only  recover  the 
value  of  property  belonging  to  him  or  his  family.  He  can 
not  recover  under  the  head  of  "wearing  apparel'*  for  the 
wearing  apparel  of  his  hired  housekeeper  and  her  children. 
Dwelling  House  Ins,  Co.  v.  Freeman,  10  R.  496. 

S4:eamboat  owners  are  not  liable  to  passengers  for  loss  of 
wearing  apparel  which  they  carried  about  their  person  and 
did  not  deliver  to  the  officers  of  the  boat  as  baggage.  Crystal 
Palace  v.  Vanderpool,  16  B.  M.  308. 
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WEATHER  CONDITIONS.— Servant  Overheated.  Where 
it  is  made  to  appear  from  the  evidence  that  a  servant  nineteen 
years  of  age,  who  became  overheated,  while  at  work,  from 
atmospheric  or  weather  conditions,  was  possessed  of  ordinary- 
intelligence  and  capacity  and  had  as  much  as  three  months' 
experience  in  the  work,  it  will  be  presumed  that  he  knew  the 
danger  of  becoming  overheated  in  hot  weather  in  the  perform- 
ance of  such  work,  and  to  have  assumed  the  ordinary  risk 
incidental  to  its  performance.  L.  &  N,  R,  Co,  v.  Williams, 
165  Ky.  386,  176  S.  W.  1186. 

Injury  to  Stock  by  their  Inherent  Nature  or  by  Weather 
Conditions.  **If  the  jury  believe  from  the  evidence  that  the 
defendant  company  received  the  stock  in  the  evidence  referred 
to  in  good  condition  at  Louisville,  Ky.,  for  transportation  to 
Jersey  City  and  that  it  was  delivered  by  the  defendant  or 
connecting  carrier  at  its  destination  in  a  damaged  condition, 
your  verdict  should  be  for  the  plaintiffs,  unless  you  further 
believe  from  the  evidence  that  said  damaged  condition  was 
due  to  the  inherent  nature  of  the  stock  or  the  weather  con- 
ditions prevailing  between  the  date  of  its  reception  at  Louis- 
ville and  its  delivery  at  Jersey  City,  which  were  beyond  the 
control  of  the  defendant  company  and  its  connecting  lines,  in 
either  of  which  events,  the  law  is  for  the  defendant  and  the 
jury  should  so  find.'*  The  weather  conditions  are  the  act  of 
God,  and  this  instruction  was  therefore  proper.  McCampbell, 
etc.,  V.  L.  &  N.  B.  Co,,  150  Ky.  723,  150  S.  W.  723. 

A  carrier  is  not  liable  for  loss  or  injury  to  stock  caused  by 
unprecedented  climatic  conditions.  L,  &  N,  R,  Co.  v.  War- 
field,  98  S.  W.  313,  30  R.  352. 

Instruction  as  to  ** inherent  defects'*  in  hogs  held  mislead- 
ing. C,  N.  0.  &  T.  P.  Ry.  Co.  v.  Smith  &  Johnson,  155  Ky. 
481,  159  S.  W;  987. 

The  following  instruction  on  weather  conditions  has  been 
recently  approved:  **The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  on  the  16th  and  17th  of  Jan- 
uary, 1912,  that  the  weather  was  so  unusually  cold  and  severe 
as  to  prevent  the  defendant  company,  by  the  use  of  ordinary 
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care,  to  move  trains  in  the  ordinary  course  of  business,  and 
that  by  reason  of  such  climatic  conditions,  the  defendant,  by 
the  use  of  ordinary  care,  was  unable  to  get  the  two  carloads 
of  cattle  in  the  shipment  of  January  16,  1912,  to  C.  in  time 
for  the  cattle  market,  on  the  17th  day  of  January,  1912,  then 
the  juiy  will  find  for  the  defendant  as  to  the  claim  of  the 

plaintiff  of  $ ,  damages  on  the  shipment  of  January   16, 

1912/'  C,  N.  0.  &  T.  P.  R,  Co,  v.  Smith  <fe  Johnson,  155  Ky. 
481,  159  S.  W.  987. 

WEBB-KENYON  ACT.— The  Webb-Kenyon  Act  is  an  Act 
of  Congress  of  March  1,  1913,  37  Stat.,  at  Large,  699. 

This  act  provides  that  the  transportation  of  intoxicating 
liquors  between  the  States,  ''which  said  spirituous,  yinons, 
malted,  fermented  or  other  intoxicating  liquor  is  intended,  by 
any  person  interested  therein,  to  be  received,  possessed,  sold, 
or  in  any  manner  used,  either  in  the  original  package  or 
otherwise,  in  violation  of  any  law  of  such  state,  territory  or 
district  of  the  United  States,  or  place  non-contiguous  to  but 
subject  to  the  jurisdiction  thereof,  is  hereby  prohibited." 

The  purpose  of  the  Act  of  Congress  known  as  the  Webb- 
Kenyon  Law  was  to  withdraw  from  interstate  shipments  of 
liquor  the  protection  theretofore  afforded  by  the  commerce 
clause  of  the  Federal  Constitution  as  to  such  shipments  of 
whisky  as  are  intended  by  any  person  interested  therein  to 
be  received,  possessed,  sold  or  in  any  manner  used  in  viola- 
tion of  the  law  at  the  place  where  it  is  delivered  to  the  con- 
signee. But  if  the  liquor  is  not  intended  to  be  so  received, 
possessed  or  used,  then  the  Webb-Kenyon  Law  is  not  appli- 
cable to  the  transaction  and  the  carrier  will  be  protected  by 
the  commerce  clause.  Adams  Express  Co.  v.  Com.,  154  Ky. 
462,  157  S.  W.  908. 

Congress,  under  its  power  to  regulate  commerce  among  the 
several  States,  may  prohibit  the  shipment  of  intoxicants  from 
one  State  into  another,  and  establish  such  standards  as  it 
sees  fit.  The  Webb-Kenyon  Act  is  valid,  although  the  stand- 
ard established  is  to  be  determined  by  the  law  of  the  State 
into  which  the  shipment  is  made.  Adams  Express  Co.  v. 
C<m.,  160  Ky.  66,  169  S.  W.  603. 
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For  note  on  eflfect  of  Webb-Kenyon  Act,  see  45  L.  R.  A. 
(N.S.)  121. 

WEIGHT. — ^A  contract  for  the  ''sale  of  four  hundred  hogs 
ayera^ng  three  hundred  pounds,  the  smallest  hog  not  weigh- 
ing less  than  two  hundred  and  fifty  pounds,"  is  construed  as 
fixing  the  minimum  average  and  leaving  the  maximum  unlim- 
ited except  by  convenience  and  reasonable  practicability. 
Marshall  v.  Piles,  3  Bush,  252. 

WEIGHTS. — ''The  hundredweight  shall  consist  of  one  hun- 
dred pounds  avoirdupois,  and  two  thousand  such  pounds 
shall  constitute  a  ton;  and  all  contracts  hereafter  made  shall 
be  construed  accordingly,  unless  the  contrary  be  stipulated.*' 
Ky.  Stats.   (1915),  Sec.  4820. 

WEISSINGER  ACT.— This  is  Act  of  March  15,  1894,  now 
Ky.  Stats.  (1915),  Sees.  2127-2148. 

The  Weissinger  act  had  the  effect  of  enlarging,  but  did 
not  restrict,  the  powers  of  married  women.  It  removed  all  of 
the  disabilities  of  coverture  imposed  by  the  common  law  in 
the  matter  of  contracting  with  other  persons,  the  husband 
included,  subject  to  the  restrictions  specified  in  the  statute. 
Coleman  v.  Coleman,  143  Ky.  36.  In  SturgUl  v.  C.  &  0. 
By.  Co,,  116  Ky.  659,  it  was  held  that  the  Legislature  did  not, 
by  the  enactment  of  Sec.  2128,  Kentucky  Statutes,  defining  the 
rights  and  powers  of  married  women,  intend  to  remove  all 
of  the  disabilities  of  coverture,  and  among  such  disabilities 
may  be  enumerated  that  which  prevents  the  running  of  the 
statute  of  limitation  against  them  during  their  coverture. 
Smith's  Exr.  v.  Johns,  154  Ky.  274,  157  S.  W.  21. 

Giving  the  statute  of  March  15,  1894,  known  as  the  "Weis- 
singer Act,"  its  literal  constru<;tion,  it  does  not  prohibit  the 
wife  from  dealing  with  her  husband,  but  only  provides  the 
manner  in  which  she  may  deal  with  him,  as  affecting  her  per- 
sonal property  so  far  as  third  persons  are  concerned.  Noel  v. 
Fitzpatrick,  100  S.  W.  321,  30  R.  1011. 

The  Weissinger  act  has  the  effect  of  removing  the  disabil- 
ities adhering  'to  a  separate  estate,  and  the  grantee  has  full 
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and  free  right  of  conveyance  in  the  property,  subject  only 
to  the  demands  and  proper  methods  of  conveyances  obtaining 
since  the  passage  of  the  act.  Cropper  v.  Bowles,  150  Ky. 
393,  150  S.  W.  380. 

**  Under  the  statute  of  1894,  known  as  the  Weissinger  Act, 
the  wife  has  the  same  right  to  awn  property,  make  contracts, 
except  as  surety,  and  earn  money  as  the  husband;  and  it  is 
no  longer  necessary  in  an  action  by  the  husband's  creditor 
to  subject  to  the  latter 's  debt  property  held  in  her  name,  for 
the  wife  to  allege  aflSrmatively  that  the  property  which  stands 
in  her  name  is  her  separate  estate.  The  statute  makes  it  so." 
Perry  v.  Krish  d'  Co,,  157  Ky.  109,  162  S.  W.  555. 

For  additional  authorities  on  effect  of  Weissinger  Act,  see 
Kentucky  Digests  undor  title  Husband  and  Wife. 

WELL  AND  TRULY  ADMINISTER.— The  wDrds  ''weU  and 
truly  administer  according  to  law,'*  create  no  liability  at  all 
in  favor  of  distributees.  Barbour  &  Chaplin  v.  Bobert8on*s 
Heirs,  1  Litt.  93. 

WELL  DEFINED  BOUNDARY.— The  boundary  to  which 
the  claim  of  adverse  possession  will  extend  must  be  well  defined 
or  well  marked  in  such  a  manner  as  to  give  the  true  owner  of 
the  land  notice  that  it  was  a  marked  boundary  and  that  some 
person  was  claiming  to  be  in  the  hostile  possession  of  the 
land  to  this  boundary.  The  occasional  marking  of  a  tree 
here  and  there,  or  the  assertion  of  a  claim  to  a  boundary- 
described  by  natural  objects,  such  as  mountains  or  rocks,  is 
not  such  a  boundary  as  will  put  a  claimant  without  a  deed 
in  possession  to  the  boundary.  But  when  a  person  claiming 
by  adverse  possession  has  a  deed  of  record,  and  this  deed  so 
describes  the  boundary  by  natural  or  artificial  objects  as  that 
it  can  be  run  by  a  surveyor,  and  he  makes  an  actual  settle- 
ment or  enclosure  within  the  boundary  this  will  carry  his 
possession  to  the  extent  of  the  boundary  described  in  the  deed, 
although  the  boundary  described  in  the  deed  might  be  insuffi- 
cient to  constitute  a  well  marked  boundary  if  there  was  no 
deed.  Burt  &  Brabh  Lumber  Co.  v.  Sackett,  147  Ky.  232, 
144  S.  W.  34.    See,  also,  p.  3645,  post 
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WELL  MADE,  OF  GCX)D  MATERIAL— AppeUant  pur- 
chased of  appellee  an  engine  and  separator  upon  an  express 
warranty  **that  it  was  well  made,  of  good  material,  and  with 
proper  management  capable  of  doing  well  the  work  for  which 
it  was  intended."  In  an  action  on  the  last  note  for  the  pur- 
chase price  the  defendant,  after  having  used  it  for  four  years, 
pleaded  that  it  was  defective.  Held,  that  where  there  is  an 
express  warranty  there  is  no  implied  warranty,  and  the  pur- 
chaser, after  using  the  machine  for  four  years  without  offer- 
ing to  return  it,  or  giving  notice  to  the  seller  that  it  was 
defective,  was  without  defense  to  the  payment  of  the  note. 
Ouhy  V.  Nichols  &  Shepherd  Co.,  109  S.  W.  1190,  33  R.  237. 

WELL-MARKED  AND  DEFINED  BOUNDARY.— ''There  is 

no  merit  in  the  contention  of  the  defendants  that  the  court 
should  have  used  the  words  *by  having  it  enclosed  by  fen<;e  or 
by  cultivating  it,'  instead  of  the  words  *to  a  well-marked 
and  defined  boundary.'  The  latter  expression  is  broader  than 
the  first,  and  would  include  a  boundary  enclosed  by  a  fence 
or  in  actual  cultivation,  and  is  the  kind  of  an  instruction 
that  has  always  received  the  sanction  and  approval  of  this 
court."    Black  v.  Terry,  157  Ky.  600,  163  S.  W.  737. 

WELL  WOMAN. — It  is  improper  to  permit  one  not  an  expert 
to  pronounce  the  plaintiff  **a  well  woman"  prior  to  her 
injuries.  Such  a  witness  may  describe  the  appearance  of 
plaintiff  before  and  after  Ihe  accident,  and  tell  any  facts  she 
may  know  in  connection  with  plaintiff's  ability  or  lack  of 
ability  to  move  about  and  perform  her  usual  household  duties, 
thus  leaving  the  jury  to  determine  her  condition  from  the 
facts  so  testified  to.  Chicago,  St.  L,  <fe  N.  0,  R.  Co.  v.  Rowell, 
151  Ky.  313,  151  S.  W.  950. 

WET  OR  DRY  TERRITORY.— See.  2569a  of  the  Kentucky 
Statutes,  which  prohibited  the  shipment  of  intoxicating  liquors 
from  a  **wet"  point  with  the  Srtate  to  a  **dry"  point  within 
the  State,  was  repealed  by  the  Act  of  March  8,  1914,  entitled 
"An  Act  prohibiting  the  shipment  of  liquors  for  sale  in  local 
option  territory,  and  prohibiting  persons  from  having  in  pos- 
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session  for  sale  liquors  in  such  territory/'  which  permitted 
the  shipment  of  liquors  from  '*wet"  territory  within  the  State 
into  **dry"  territory  within  the  State,  for  personal  use,  and 
upon  the  conditions  therein  prescribed.  Adams  Express  Co, 
V.  Crigler  it  Crigler  Co.,  161  Ky.  89,  170  S.  W.  542. 

WHARF  PROPERTY-— Under  See.  12,  Art.  6,  Chap.  92, 
(Jen.  Stats.,  providing  that  no  error  or  informality  in  the 
description  of  property  assessed  shall  invalidate  the  assess- 
ment if  the  property  can  with  reasonable  certainty  be  located 
from  the  description  given,  an  assessment  of  the  ''wharf 
property"  of  a  city  is  suflScient.  Com.  v.  City  of  Louisville, 
47  S.  W.  865,  20  R.  893. 

WHARFAGE  REGULATIONS.— It  is  error  to  submit  to  the 
jury,  by  an  instruction,  in  an  action  for  damages,  whether  a 
boat  of  the  plaintiff  was  moored  to  defendant's  wharf  ** under 
the  wharfage  regulations  established  by  the  defendant,"  with- 
out informing  the  jury  what  those  regulations  were.  ShinMe 
V.  City  of  Covingto%  4  Ky.  Opin.  293. 

WHARVES. — ^A  town,  situated  on  a  navigable  river,  may 
erect  a  wharf,  collect  reasonable  wharfage,  and  forbid  vessels 
to  land  at  any  other  point  in  the  town  limits  than  the  wharf. 
Packet  Com:pany  v.  Cailetisburg,  105  U.  S.  559. 

WHEEL. — Child  injured  by  wheel  on  station  platform  falling 
on  it.  Kasey's  Admr.  v.  L.  H.  &  8t.  L.  Ry.  Co.,  124  S.  W. 
380. 

WHEEL  OF  FORTUNE.-^he  words  ''gaming-table,"  as 
used  in  Sec.  7,  Chap.  47,  Qen.  Stats.,  are  intended  to  include 
any  sort  of  machine  or  contrivance  used-  in  betting  or  other 
game  of  chance.    Smith  v.  Com.,  3  R%  249. 

WHEN. — The  law  favDrs  that  construction  of  a  devise  which 
will  cause  the  interest  to  vest  and  not  be  contingent,  and 
therefore  the  adverbs  of  time  **when,"  etc.,  "then,"  etc., 
will  be  taken  as  expressing  the  time  when  a  remainder  shall 
take  effect  in  possession,  and  not  when  it  shall  vest.     WiUiams 
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V.  Williams,  91  Ky.  547,  13  R.  293;  Williamson  v.  William- 
son,  18  B.  ]\r.  375;  Middleton  v.  Middleton,  43  S.  W.  677,  19 
R.  1232. 

WHEN  ABLE. — ^Where  there  is  a  subsisting  claim  for  serv- 
ices rendered,  the  amount  of  which  is  definitely  ascertained 
by  stfttinor  an  account,  the  law  implies  a  promise  to  pay, 
which  is  not  qualified  or  rendered  conditional  by  a  promise 
on  the  part  of  the  debtor  to  pay  **when  able";  but  such 
promise  binds  him  to  pay  at  once,  and  proof  thereof  is  not  a 
variance  from  a  petition  alleging  an  unconditional  promise. 
Matiinghj  v.  ShoHell,  120  Ky.  52,  85  S.  W.  215,  27  R.  666. 

A  promise  to  pay  "when  able,"  if  pleaded  and  proven, 
will  not  authorize  a  finding  for  the  plaintiff  in  the  absence 
of  proof  of  the  defendant's  ability  to  pay.  In  such  case  his 
ability  to  pay  is  of  the  essence  of  the  promise.  Martin  v. 
FergiLSon,  3  R.  445. 

A  promise  by  a  bankrupt  to  pay  '*when  able"  a  judgment 
against  him  from  which  he  had  been  discharged  is  founded 
upon  a  moral  obligation,  and  is  enforcible  by  suit  against 
him  when  he  is  able  to  pay  it.  Eckler  v.  Oalbraith,  12 
Bush,  72. 

Promise  by  bankrupt  who  has  been  regularly  discharged  to 
pay  a  debt  to  an  old  creditor  (from  which  he  was  discharged, 
and  which  was  proven  before  the  commissioner)  when  able 
can  not  be  sued  upon  until  all  the  assets  of  the  bankrupt 
have  been  exhausted,  and  then  to  authorize  a  recovery  on  such 
promise  the  proof  should  be  clear  that  the  defendant  was 
able  to  pay  any  balance  not  paid  out  of  the  assets  in  the 
hands  of  the  assignee.    Mason  v.  Hugharty  9  B.  M.  482. 

WHEN  A  CERTAIN  SUIT  IS  DECIDED.— Note  payable 
**when  a  certain  suit  now  pending  is  decided"  is  due  when 
that  suit  is  decided,  and  the  statute  runs  from  that  date. 
Subsequent  litigation  between  the  same  parties  in  reference 
to  the  same  subject-matter  does  not  arrest  the  running  of  the 
statute.     McKenzie  v.  Landerman,  4  R.  264. 

WHEN  DISCOUNTED.— See  Discount. 


Digitized  by  VjOOQIC 


WHEN  I  COLLECT   3648  WHEN  SO  DIRECTED 


WHEN  I  COLLECT*— A  contract  to  pay  a  certain  sum 
**when  I  collect  money  on  a  bond  npon  which  suit  is  now 
pending"  is  broken  if  there  be  no  such  bond  or  no  suit  pend- 
ing on  it.     BuUock  v.  Poitinger,  3  J.  J.  M.  95. 

WHEN  IN  FUNDS.— The  receipt  of  a  draft  drawn  on 
another  in  lieu  of  a  note  payable  **when  in  funds"  does  not 
merge  the  note.    Proctor  v.  Mather,  3  B.  M.  354. 

WHEN  IT  IS  BEST  FOR  THE  WARD.— Where  the  only 
estate  belonging  to  the  ward  was  a  pension  paid  from  time 
to  time  by  the  United  States  government  for  his  maintenance 
and  education  as  a  child  of  a  deceased  soldier,  prior  to  his 
sixteenth  birthday,  the  guardian  was  authorized  to  expend 
the  principal  of  same  for  his  board  and  education,  he  being 
capable  of  profiting  by  the  opportunity  to  acquire  an  educa- 
tion, and  the  court  should  have  allowed  credit  for  such  dis- 
bursements under  Sec.  2034,  Subsec.  2,  Ky.  Stats.,  which 
authorizes  the  use  of  the  principal  ''when  it  is  best  for  the 
ward.''    Franklin  v.  Embry,  76  S.  W.  1086,  25  R.  1075. 

WHEN  PAID. — If  a  note  of  a  third  person  be  received  of 
debtor  to  be  a  discharge  of  debt  due  to  the  creditor  when 
paid,  it  is  no  discharge  until  paid.  Sneed  v.  Wiester,  2 
Mar.  287. 

WHEN  RELIABLY  INFORMED  OF  THE  FACT.--As  that 
statute  authorizes  the  commissioners  to  sue  **when  reliably 
informed  of  the  fact"  that  a  pauper  patient  hag  acquired 
estate  which  may  be  subjected,  a  mistake  of  the  commissioners 
as  to  the  title  to  property  inherited  by  a  patient  from  his 
mother  did  not  prevent  the  statute  of  limitations  from  run- 
ning, as  the  commissioners  must  be  deemed  to  have  been 
reliably  informed  of  the  lunatic's  title  to  the  property  from 
the  time  when  the  title  was  of  record.  Schroer  v.  Central 
Ky,  Asylum,  113  Ky.  288,  68  S.  W.  150,  24  R.  150. 

WHEN  SO  DIRECTED.— Under  See.  126,  Ky.  Stat».,  the 
county  attorney  was  authorized  to  prosecute  an  appeal  in  the 
name  of  the  county  from  an  order  of  the  Fiscal  C!ourt  allow- 
ing   a    claim    against    the    county,    especially   where   ordered 
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by  the  County  Court  to  do  so,  though  the  Fiscal  Court 
directed  him  to  dismiss  the  appeal;  it  being  provided  by 
Sec.  127  that  he  shall  institute  and  defend  actions  **when  so 
directed  by  the  County  or  Fiscal  Court."  County  of  Jeffer- 
son y.  Waters,  63  S.  W.  613,  23  R.  669. 

WHEN  THE  SAME  SHALL  BE  EXTENDED.— The  owner 
of  land  by  a  deed  describing  one  of  the  lines  as  extending 
to  a  point  where  a  certain  avenue  intersects  L.  street  **when 
the  same  shall  be  extended,"  dedicates  the  land  necessary 
for  the  extension  of  the  street.  Kentucky  Refining  Co.  v. 
Selvage,  41  S.  W.  288,  19  R.  1071. 

WHERE  A  MAN'S  TREASURE  IS.— ''Where  a  man's  treas- 
ure is,  there  will  his  heart  be  also.'*  This  maxim  is  applied 
in  Com.  v.  Morrison,  2  A.  K.  Mar.  98. 

WHERESOEVER  THE  CARCASS  IS.— 'For  wheresoever 
the  carcass  is,  there  will  the  eagles  be  gathered  together." 
Myers  v.  Pullman  Co.,  149  Ky.  776,  149  S.  W.  1002. 

WHETHER  OR  NOT.— Ky.  Constitution,  Sec.  61,  providing 
that  "the  General  Assembly  shall,  by  general  law,  provide 
a  means  whereby  the  sense  of  the  people  of  any  county, 
city,  town,  district  or  precinct  may  be  taken  as  to  whether 
or  not  spirituous,  vinous,  or  malt  liquors  shall  be  sold,  bar- 
tered, or  loaned  therein,  or  the  sale  thereof  regulated,"  means 
that  the  local  units  named  shall  control  within  their  own 
territory  the  question  of  prohibition;  that  each  shall  have  the 
privilege  of  saying  conclusively  that  prohibition  shall  prevail, 
but  not  conclusively  that  it  shall  not.  Board  of  Trustees 
of  New  Castle  v.  Scott,  125  Ky.  557,  101  S.  W.  944,  30  R. 
894. 

WHETHER  VALID  OR  INVALID.— Where  a  poUcy  provides 
that  in  case  of  any  other  insurance  on  the  property,  "whether 
valid  or  invalid,  the  insured  can  recover  of  this  company 
no  greater  proportion  of  loss  sustained  than  the  sum  hereby 
insured  bears  to  the  whole  amount  insured,"  the  insured  is 
bound  whether  the  additional  insurance  be  valid  or  invalid, 
provided  it   is  effected  by  him   or  by  his   consent.    London 
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dk  Lancashire  Fire  Ins.  Co.  v.   Tumbull,  86  Ky.  230,  9   R. 
544;  Stevenson  v.  Phoenix  Ins,  Co.,  83  Ky.  7,  6  R.  196. 

WHILE. — ^Under  an  accident  policy  excepting  ** injuries,  fatal 
or  otherwiae,  received  while  or  in  consequence  of  having 
been  under  the  influence  of,  or  affected  by  or  resulting 
directly  or  indirectly  from  intoxicants,"  a  recovery  will 
not  be  denied  on  the  ground  that  assured  was  injured  ''while" 
under  the  influence  of  or  affected  by  intoxicants,  unless  he 
was  drunk  at  the  time  he  was  injured;  but  a  recovery  will  be 
denied  on  the  ground  that  he  was  injured  ''in  consequence 
of"  being  under  the  influence  of  or  affected  by  intoxicants 
if  he  was  so  far  under  the  influence  of  intoxicants  that  his 
injury  was  received  in  consequence  of  such  influence,  though, 
it  did  not  amount  to  drunkenness.  Campbell  v.  Fidelity  & 
Cas.  Co.,  100  Ky.  661,  60  S.  W.  492,  22  R.  1295. 

WHILE  CONTAINED.— Under  a  fire  policy  on  wearing 
apparel,  household  furniture,  etc.,  "while  contained"  in  a 
certain  building  occupied  by  the  assured  as  a  dwelling,  with 
the  provision  that  "there  shall  be  no  liability  for  loss  on  any 
personalty  insured,  except  while  contained  in  the  building 
herein  described,"  the  insurer  is  not  liable  for  the  loss  of  the 
wearing  apparel  while  being  transported  to  a  distant  state 
to  be  there  used  by  the  family  of  the  assured  while  on  a 
visit.    E(Uon  v.  Phoenix  Ins.  Co.,  15  R.  441. 

WHILE  EXERCISING  ORDINARY  CARE  FOR  HIS  OWN 
SAFETY. — In  an  action  against  a  railroad  company  for  inju- 
ries, where  plaintiff's  claim  was  that  he  was  caused  to  fall 
against  a  moving  train  passing  over  a  crossing,  by  the  giv- 
ing way  of  a  bank  of  snow  negligently  thrown  upon  said 
crossing  by  the  servants  of  the  railroad  company;  and  where 
defendant's  claim  is  that  plaintiff  was  injured  in  an  attempt 
to  board  the  train  passing  over  said  crossing,  the  instruc- 
tions reviewed  and  held  not  prejudicial:  (1)  in  the  use  of  the 
word  "negligently"  therein;  (2)  in  the  use  of  the  words 
"authorized  agents"  therein;  and  (3)  in  the  use  of  the 
phrase  "while  exercising  ordinary  care  for  his  own  safety." 
Stevenson  v.  /.  C.  B.  Co.,  157  Ky.  561,  163  S.  W.  747. 
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WHILE  HIMSELF  IN  THE  EXERCISE  OF  ORDINARY 
CARE. — ^An  instru-ction  which  stated  that  if  defendant  failed 
to  furnish  plaintiff  a  reasonably  safe  place  in  which  to  work, 
and  plaintiff  injured  himself  ** while  himself  in  the  exercise 
of  ordinary  care"  he  could  recover,  was  not  open  to  the 
criticism  that  it  in  effect  charged  that  plaintiff  was  in  fact 
exercising  ordinary  care.  L.  &  N.  B.  Co.  v.  Carter,  112  S. 
W.  904. 

WHICH  IS  REMAINING.— Under  a  devise  to  testator's 
infant  grandson  for  life,  with  remainder  to  the  legal  heirs 
of  his  body,  but  providing  that  if  he  should  have  no  bodily 
heirs,  then  that  portion  of  the  estate  devised  to  them  '*  which 
is  remaining"  should  go  to  other  persons,  the  grandson  is 
entitled,  upon  reaching  twenty-one  years  of  age,  to  the  pos- 
session of  the  estate  devised,  the  remaindermen  being  entitled 
only  to  the  estate  remaining  at  his  death.  Colliver  v.  Tay- 
lor, 51  S.  W.  432,  21  R.  553. 

WHICHEVER  SHALL  BE.— The  same  effect  is  given  to  a 
bond  executed  under  Sec.  268  of  the  Code,  for  the  retention 
of  a  steamboat  attached.  The  expression  **  whichever  shall 
be  directed  by  the  court,"  should  not  be  construed  as  con- 
ferring arbitrary  power  upon  the  court,  either  to  render 
judgment  for  the  plaintiff  for  the  sum  he  may  be  entitled 
to,  etc.,  or  to  order  the  forthcoming  of  the  boat,  subject  to 
the  order  of  the  court  for  the  satisfaction  of  such  sum.  HaH- 
bert  V.  McCuUoch,  3  Met.  458 ;  Bell  v.  Western  Biver  I.  cfe  W. 
Co.,  3  Met.  564. 

WHICHEVER  SHOULD  HAPPEN  FIRST.— Testator,  after 
making  specific  devises  to  his  infant  son  and  to  his  widow, 
and  providing  for  the  education  of  his  son,  directed  that  the 
residue  of  his  estate  should  go  to  his  wife  during  her  life 
or  widowhood,  or  until  his  son's  majority,  ''whichever  should 
happen  first."  After  either  one  of  these  events  the  widow 
was  to  have  a  certain  part  of  the  estate  and  the  son  the 
balance  in  fee,  then,  ** subject  to  the  interest  devised  to  my 
wife,  I  give  the  whole  of  my  estate  to  my  son;  but  should 
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he  die  without  children  or  grandchildren  living  at  the  time 
of  his  death,  then  the  whole  of  the  estate  devised  to  him  is 
to  go  to  my  wife."  Held,  that  whether  the  estate  given  to 
the  son  be  an  absolute  or  defeasible  fee,  his  children  can  in 
no  event  claim  an  interest  therein  as  devisees  under  the 
will.    Parrish  v.  Parrish,  86  Ky.  84,  9  R.  281. 

WHITE— WHITE  PERSON.— The  word  ''white"  as  found 
in  the  jury  law  held  to  be  no  part  of  that  law;  so  jurors  may 
be  selected  without  regard  to  race  or  color.  Bi^h  v.  Ken- 
tucky, 107  U.  S.  121. 

An  objection  that  notice  of  an  election  as  to  a  bond  issue 
did  not  set  forth  that  only  white  voters  were  to  participate 
in  the  election  was  not  tenable,  where  the  election  was  held 
for  the  benefit  of  a  graded  school  district  for  white  children, 
and  by  law  only  the  white  citizens  could  participate  in  the 
election.  The  notice  to  the  legally  qualified  voters  of  the 
district  was  ample  without  adding  the  word  **white."  Taylor 
V.  Sparks,  118  S.  W.  970. 

The  property  of  a  corporation  is  taxable  under  a  statute 
authorizing  the  taxation  of  the  property  of  ** white  persons** 
for  graded  school  purposes,  unless  the  corporation,  clsriming 
that  it  is  exempt,  shows  that  its  corporators  and  stockholders 
are  black  persons.  The  manifest  intent  and  spirit  of  such 
a  statute  is  that  the  burden  should  fall  on  all  the  property 
within  the  taxing  district  except  that  of  the  blacks,  and  the 
burden  of  showing  the  exemption  is  on  the  one  claiming  it. 
Board  of  Trmiees  Pineville  Public  Graded  School  v.  BM 
County  C,  A'  L  Co,,  96  Ky.  68,  16  R.  283. 

An  indictment  under  the  act  of  1860  for  selling  liquor  **to 
any  white  person  under  the  age  of  twenty-one  years"  is 
defective  if  it  does  not  allege  that  the  minor  was  a  white 
person.  Com.  v.  Ewing,  7  Bush,  105.  (The  word  white  is 
stricken  out  of  the  Gen.  Stat.,  Chap.  29,  Art.  35,  Sec.  9.) 

WHITE  DAMP. — ^White  damp,  or  carbon  monoxide,  has  the 
effect  to  destroy  the  hemoglobin  of  the  red  corpuscles,  or 
the  oxygon-carrying  property  of  the  blood,  which  produces 
a  weakening  of   the   physical   and   mental   powers  and   often 
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results  in  death.     JclHco  Coal  ^lining  Co,  v.   Walls,  160  Ky. 
730,  170  S.  W.  19. 

WHITE  SLAVE  ACT. — ^Por  note  on  construction,  applica- 
bility and  eflfeet  of  Federal  Wliitc  Slave  Traffic  Act,  see 
L.  R.  A.   1915  A.,  p.  862. 

WHITEWASH. — ^A  master  is  not  bound  to  instruct  an 
eighteen-year-old  boy  of  ordinary  capacity  and  intelligence 
of  the  dangers  incident  to  mixing  lime  and  water  for  white- 
wash. Bollington  v.  L.  &  N.  R.  Co,.  125  Ky.  186,  100  S.  W. 
850,  30  R.  1260,  8  L.  R.  A.  (N.S.)  1045. 

WHOEVER. — *' Whoever  shall  unlawfully  carnally  know 
any  white  woman  against  her  will,"  as  recited  in  the  act  of 
1869,  embraces  all  men,  white  or  black.  Blair  v.  Com,,  7 
Bush,  227. 

WHOLE  BLOOD. — In  distributing  an  estate  a  distinction 
is  made  between  brothers  and  sisters  of  the  whole  blood  and 
those  of  the  half  blood;  the  latter  receiving  half  as  much  as 
the  others  only  when  tlie  estate  is  to  be  appropriated  among 
both  classes,  and  where  there  are  no  next  of  kin  of  the  whole 
blood,  those  of  the  half  blood  receive  the  whole  estate. 
Holmes  v.  Lane,  136  Ky.  21,  123  S.  W.  318. 

WHOLE  ESTATE.— Under  a  devise  of  his  whole  estate, 
real  and  personal,  the  interest  of  the  testator  in  lands  under 
the  proclamation  of  1763  passes,  although  the  ¥rarrant  was 
not  then  obtained.     Oist  v.  Bobinet,  3  Bibb,  3. 

WHOLE  LAW  OF  CASE.— It  is  not  the  duty  of  the  court, 
in  a  civil  action,  to  give  to  the  jury  the  whole  law  of  the 
case,  or  to  instruct  on  any  point  unless  requested  to  do  so 
by  one  of  the  parties  to  the  action.  L.  H,  d-  St,  L.  By,  Co. 
V.  Boberis,  144  Ky.  820,  139  S.  W.  1073.  See  full  statement 
of  this  rule  in  this  case. 

It  is  the  duty  of  the  litigant  to  ask  such  instructions  as  he 
wishes,  and  if  those  given  by  the  court  do  not  cover  the 
point  the  litigant  desires,  he  should  ask  an  instruction  on 
such    point.      Madisonville,   Hartford   &    Eastern    B,    Co.    v. 
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Thomas,  140  Ky.  143,  130  S.  W.  975;  Chicago  Veneer  Co.  v. 
Jones,  143  Ky.  21,  135  S.  W.  430. 

In  a  civil  case  it  is  not  incumbent  on  the  cireoit  judge 
to  give  the  whole  law  of  the  case,  and  a  judgment  will  not  be 
reversed  for  an  instruction  that  was  not  asked,  which  would 
not  have  affected  the  result.  Asher  v.  Metcalf,  152  Ky.  632, 
153  S.  W.  987. 

In  a  civil  case  it  is  not  the  duty  of  the  court  to  give  the 
whole  law  of  the  case  and  a  party  can  not  complain  that 
an  additional  instruction  was  not  given,  if  he  did  not  ask 
it  on  the  trial.     Wood  v.  Rigg,  152  Ky.  242,  153  S.  W.  214. 

It  is  the  duty  of  the  trial  court,  in  a  criminal  case,  to 
instruct  on  the  whole  law  of  the  case,  whether  so  requested 
or  not.  To  state  the  rule  in  the  words  of  the  Court  of 
Appeals:  **It  is  a  well-settled  rule  that  instructions  applicable 
to  every  state  of  case  deducible  from  the  testimony  or  sup- 
ported by  it  to  any  extent,  should  be  given."  Tucker  v. 
Com.,  145  Ky.  84,  140  S.  W.  73. 

Where  the  evidence  is  entirely  circumstantial,  the  court 
should  give  the  whole  law  applicable  to  any  state  of  case  that 
might  have  existed,  but  where  there  is  evidence  as  to  what 
occurred  at  the  time  of  the  killing,  the  court  should  instruct 
as  to  the  law  based  upon  the  facts  developed  in  evidence. 
French  v.  Com.,  88  S.  W.  1070,  28  R.  64;  Thomas  v.  Com^, 
146  Ky.  790,  143  S.  W.  409;  Gordon  v.  Com.,  136  Ky.  508, 
124  S.  W.  806;  Bwkles  v.  Com.,  68  S.  W.  1084,  24  R.  571; 
Thompson  v.  Com.,  122  Ky.  501,  91  S.  W.  701,  28  R.  1137; 
McDowell  V.  Com^,  4  R.  353. 

WHOLE  OF  MY  LANDS.— Under  a  devise  of  the  "whole  of 
my  lands"  all  the  land  owned  by  the  testator,  although  he 
owned  land  of  which  he  had  no  knowledge,  will  pass.  Allan 
V.  Vanm^ier,  1  Met.  276. 

WHOLE  TRUTH.— Where  a  vendor  sells  a  farm  upon  which 
are  located  two  graveyards;  and  informs  his  vendee  of  the 
existence  of  one  and  conceals  from  him  the  existence  of  the 
other,  even  if  he  was  under  no  duty  to  make  any  disclosare, 
he  can  not  seek  refuge  in  the  maxim  caveai  emptor  for  he 
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can  not  tell  half  the  truth,  creating  the  false  impression  that 
he  has  told  the  whole  truth,  and  then  avail  himself  of  the 
maxim.    Elsey  v.  Lamkin,  156  Ky.  836,  162  S.  W.  106. 

WHOLE  WRITING.— A  part  of  a  letter  introduced  by  plain- 
tiff being  competent  as  an  admission  of  defendant's  officer, 
defendant  was  entitled  to  have  the  whole  letter  read  to  the 
jury.  /.  C.  R,  Co.  v.  Manion,  113  Ky.  7,  67  S.  W.  40,  23 
R.  2267. 

WHOLESALE.— '* Wholesale''  is  defined  as  "sales  of  goods 
in  large  quantities  to  retailers;  sale  in  the  gross."  Standard 
Oil  Co.  V.  Com.,  119  Ky.  4,  82  S.  W.  970,  83  S.  W.  557,  26 
R.  927. 

Under  Sec.  2558,  Ky.  Stats.,  providing  that  the  provisions 
of  the  local  option  law,  of  which  that  section  forms  a  part, 
"shall  not  apply  to  any  manufacturer  or  wholesale  dealer 
who,  in  good  faith,  and  in  the  usual  course  of  trade,  sells 
by  the  wholesale  in  quantities  of  not  less  than  five  gallons, 
delivered  at  one  time,  and  not  to  be  drunk  on  the  premises," 
a  sale  of  more  than  five  gallons  of  beer,  which  was  placed 
on  ice  for  the  buyer  at  a  place  operated  by  defendant,  fifty 
or  sixty  yards  from  the  wholesale  house  where  the  money 
was  paid,  and  which  was  afterward  delivered  in  quantities 
of  less  than  five  gallons,  was  not  a  wholesale  transaction. 
Mahan  v.  Com.,  56  S.  W.  529,  21  R.  1807. 

To  constitute  a  wholesale  transaction  it  is  not  necessary 
that  the  quantity  sold  should  be  as  much  as  five  gallons,  nor 
that  the  purchaser  should  buy  to  resell.  In  the  absence  of  a 
statute  defining  what  a  wholesale  transaction  is,  it  is  a  ques- 
tion of  fact  whether  according  to  the  usual  course  of  trade  in 
the  commodity  in  question  it  is  to  be  regarded  as  wholesale 
or  retail.  Where  the  sale  is  made  to  furnish  the  purchaser, 
under  the  guise  of  a  wholesale  transaction,  with  whisky  to 
be  consumed  by  him  in  drinking,  the  seller  violates  the  law. 
Under  an  indictment  against  a  distiller  for  violating  the 
local  option  law,  an  instruction  authorizing  a  conviction  if 
the  defendant   sold  any  whisky   to   the  person   named,   with- 
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out  excepting  a  sale  in  good  faith  by  wholesale,  is  erroneoos. 
Pence  v.  Com.,  5  R.  608,  6  R.  113 

Whether  a  given  transaction  is  wholesale  or  retail  within 
the  meaning  of  the  ''local  option  law"  is  a  question  of  fact 
to  be  determined  by  the  classification  made  by  dealers  them- 
selves, and  when  the  uncontradicted  proof  is  that  such  trans- 
actions as  the  sale  in  question — ^a  box  of  lager  beer,  containing 
twelve  quart  bottles  in  an  unbroken  package — were  consid- 
ered by  the  trade  itself  as  wholesale  transactions,  a  peremp- 
tory instruction  for  the  defendant  is  proper.  Engle  v.  Com., 
7  R.  830. 

What  amounts  to  retail  sale  of  liquor  as  distinguished  from 
wholesale.  See  note  on  this  subject  in  32  L.  R.  A.  (N.S.) 
622. 

Under  the  act  only  a  manufacturer  whose  manufactory  is 
located  in  a  local  option  district  may  sell  by  wholesale  in  the 
district.  New  South  Brewing  &  Ice  Co.  v.  Com,,  96  S.  W, 
805,  29  R.  873. 

Where  defendant  was  convicted  of  violating  the  local  option 
law  in  regard  to  the  sale  of  liquor,  if  any  part  of  the  beer  was 
drunk  on  the  premises,  whether  with  or  without  the  knowl- 
edge of  the  defendant,  there  was  not  a  wholesale  transaction. 
Adair  v.  Com.,  56  S.  W.  538,  21  R.  1818. 

On  the  trial  of  an  indictment  for  selling  liquor  in  violation 
of  the  local  option  law,  the  court  should,  under  Ky.  Stats., 
Sec.  2558,  have  instructed  the  jury  that  if  the  defendant  was 
a  manufacturer  or  wholesale  dealer,  and  in  good  faith  and 
in  the  usual  course  of  trade  sold  whisky  by  the  wholesale  in 
quantities  of  not  less  than  five  gallons  delivered  at  one  time, 
and  none  of  it  was  drunk  on  the  premises,  that  they  should 
find  him  not  guilty;  but  that  if  the  money  with  which  the 
whisky  was  paid  for  with  his  knowledge  was  made  up  and 
the  whisky  was  delivered  by  him  with  a  view  to  its  divisicm 
immediately  between  the  contributors,  and  the  transaction 
was  not  in  good  faith  a  selliug  by  the  wholesale,  but  a  device 
to  evade  the  operation  of  the  local  option  law,  he  should  be 
convicted.    Qriffin  v.  Com.,  66  S.  W.  1034,  23  R.  2205. 


Digitized  by  VjOOQIC 


WHOLLY  INCA.      3657  WIDTH 

WHOLLY  INCAPACITATED.— Where  a  will  provided, 
''should  my  said  son  become  wholly  incapacitated  from  work 
the  said  Trust  Company  shall  have  full  power  to  provide  for 
my  son's  necessities  out  of  the  principal  of  said  estate  should 
the  income  be  insufiBeient, "  it  was  held  that  the  words  ''wholly 
incapacitated"  should  not  be  given  a  very  strict  construc- 
tion, and  that  the  "necessities"  should  not  be  measured  by 
mere  temporary  conditions,  but  by  his  average  earnings. 
Johnson  v.  Johnson's  Trustee,  164  Ky.  724,  176  S.  W.  199. 

.  WIDOW.— The  exemption  allowed  by  Ky.  Stats.,  Sec.  1408, 
Subsec.  5,  to  be  set  apart  to  "the  widow  or  infant  child*' 
from  the  estate  of  an  intestate,  to  the  infant  child,  if  no 
"mother"  survives,  and  to  the  "widow"  if  there  be  no  infant 
children,  or  if  none  reside  in  the  family  with  the  "widow," 
does  not  apply  to  the  husband  and  children  of  the  intestate 
wife.  Thaxion's  Guardim  v.  Walters,  130  Ky.  235,  113  S. 
W.  118;  Hamilion's  Admr.  v.  Riney,  140  Ky.  476,  131  S. 
W.  287. 

Who  takes  under  gift  to  "husband,"  "wife,"  or  "widow." 
See  note  on  .this  subject  in  33  L.  R.  A.  (N.S.)  816. 

The  statute  of  "descent  and  distribution"  (Ky.  Stats., 
Sec.  1403,  Subsec.  5)  deals  with  the  estate  of  an  intestate, 
and  when  it  uses  the  words,  "the  widow  and  infant  child  or 
children,"  it  refers  to  the  widow  and  infant  child  or  children 
of  the  intestate,  and  not  to  the  children  of  the  widow  by  a 
former  husband.  Howland's  Admr.  v.  Harr,  97  S.  W.  358, 
30  R.  53. 

WIDTH. — ^A  requirement  in  an  Act  relating  to  a  turnpike 
road  that  the  "width"  of  the  macadam  shall  not  be  less  than 
eight  inches  nor  more  than  fifteen  inches  will  be  construed 
as  a  requirement  that  the  "depth"  of  the  macadam  shall  be 
as  specified,  as  a  literal  interpretation  would  lead  to  an 
absurdity.  Bird  v.  Board  of  Comrs.  of  Kenton  County,  95 
Ky.  185,  15  R.  578. 

A  contract  to  furnish  a  railroad  company  with  a  right  of 
way  of  the  "width"  already  designated  by  its  engineer  does 
not   relieve   the   company   of  the   obligation  to   pay   for  the 


Digitized  by  VjOOQIC 


WIGGLESWORTH'S  3658      WIFE  AND  CHIL. 

obligor's  property  outside  tlie  right  of  way  which  has  been 
taken  by  so  constructing  and  operating  the  road  on  the 
right  of  way  as  to  interfere  with  his  easement  of  access  and 
to  injure  his  buildings.  MaysviUe  &  B,  8.  B.  Co,  v.  Ball, 
108  Ky.  241,  56  S.  W.  188,  21  R.  1693. 

WIGGLESWORTH'S  TABLES.— These  tables  will  be  found 
in  Kentucky  Statutes  (1915),  p.  2464,  ei  seq, 

Wigglesworth 's  Life  Tables  are  competent  evidence  to  be 
given  to  the  jury  in  an  action  to  recover  damages  for  neg- 
ligently causing  the  death  of  plaintiff's  intestate,  i.  <fe  N. 
S.  Co,  V.  Kelly'9  Admr.,  100  Ky.  421,  38  S.  W.  852,  40  S. 
W.  452,  19  R.  69.    See,  also,  Expectancy. 

WIFE. — The  wife  is  neither  the  husband's  mistress  nor  slave, 
nor  can  she  forcibly  be  compelled  by  him  to  submit  to 
inhuman  treatment  at  his  hands,  and  if  the  courts  should 
sustain  the  husband  in  such  conduct,  it  would  be  but  a 
mockery  of  justice.  Eversole  v.  Com.,  157  Ky.  478,  163  S. 
W.  496. 

Who  takes  under  gift  to  ''husband,"  **wife,"  or  ''widow.'* 
See  note  on  this  subject  in  33  L.  R.  A.  (N.S.)  816. 

WIFE  AND  CHILD. — It  was  error  to  instruct  the  jury  to 
find  such  sum  for  the  death  of  plaintiff's  intestate  as  would 
reasonably  compensate  his  "wife  and  child"  on  account  of 
the  loss  of  his  life,  it  being  improper  to  hold  before  the 
minds  of  the  jurors  that  it  was  the  wife  and  child  who  were 
to  be  compensated.  L.  &  N,  B,  Co,  v.  Shumaker's  Admx,, 
53  S.  W.  12,  21  R.  803. 

WIFE  AND  CHILDREN.— A  devise  "to  my  wife  and  chil- 
dren," naming  the  persons  intended,  and  including  in  the 
list  a  stepson  and  omitting  one  of  the  testator's  own  children, 
gives  to  the  persons  named  a  joint  and  equal  interest  in  the 
property  devised,  and  not  merely  a  life  estate  to  the  wife, 
remainder  to  the  other  persons  named.  Hazelett  v.  Farthing, 
94  Ky.  421,  15  R.  197. 

Where  an  ajfplication  for  a  policy  directed  that  it  be 
made  payable  to  the  "estate"  of  insured,  and  the  policy  was 
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issued  payable  to  his  executors,  administrators,  and  assigns, 
the  fact  that  insured  altered  the  copy  of  application  returned 
with  the  policy  by  erasing  the  word  ** estate"  and  substituting 
the  words  "wife  and  children,"  does'  not  affect  the  validity 
of  the  policy.  Sieeley's  Creditors  v.  Steeley,  64  S.  W.  642, 
23  R.  996. 

WIFE  AND  HER  CHILDREN.— A  deed  was  made  at  the 
instance  of  S.  to  his  **wife  and  her  children,"  conveying  to 
them  eighty  acres  of  land  in  two  tracts.  Held,  that  the  wife 
only  received  by  the  deed  a  life  interest  in  the  property. 
The  presumption  being  that  as  the  conveyance  was  made  at 
the  instance  of  S.,  he  intended  that  his  wife  should  enjoy  a 
life  interest  in  the  property,  and  at  her  death  the  children 
should  have  the  remainder.  Smith  v.  Upton,  12  R.  27.  See, 
also,   Chiu)  ;   Children. 

WILD  CAR. — ^Por  note  on  liability  of  railroad  company  for 
injury  to  trespasser  or  licensee  by  car  running  wild,  see  L. 
R.  A.  1915  A.,  p.  143. 

WILD  CAT  COMPANY. — ^To  say  that  an  insurance  company 
is  a  ** wild-cat"  company  means  that  it  is  an  irresponsible, 
predatory  concern,  and  a  company  against  which  such  charge 
is  falsely  made  may  publish  a  statement  that  the  solicitor  who 
made  such  accusation  was  guilty  of  misrepresentation  and 
fraudulent  conduct.  Wells  v.  Payne,  141  Ky.  578,  133  S.  W. 
575. 

WILL. — Gross-references.  See  Deeds.  See  Soundness  op 
Mind;  Undue  Influence;  Revocation. 

It  is  provided  in  the  Kentucky  Statutes,  in  the  chapter  on 
Wills,  that  '*  except  where  it  would  be  contrary  to  the  mani- 
fest intention,  the  word  **will,"  as  used  in  this  chapter  shall 
signify  a  last  will  or  testament,  codicil,  appointment  by  will, 
or  writing  in  the  nature  of  a  will  in  exercise  of  a  power, 
and  also  any  other  testamentary  disposition."  Ky.  Sitats. 
(1915),  Sec.  4824. 

It  is  provided  in  Ky.  Stats.,  Sees.  446,  463,  that  in  the 
construction  of  statutes,  "The  word  *will'  shall  be  construed 
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to  mean  codicils  as  well  as  wills,  and  the  words  'last  will,' 
as  weaning  last  will  'and  testament'  The  word  'issue'  as 
applied  to  the  descent  of  real  estate  shall  be  construed  to 
include   all   the  lawful   lineal   descendants  of  the   ancestor." 

"Blackstone  defines  a  will  to  be  'the  legal  declaration  of 
a  man's  intention,  which  he  wills  to  be  performed  after  his 
death.'  2  Bl.  Coinm.,  499.  Jarman  defines  a  will  to  be  'an 
instrument  hy  which  a  person  makes  a  disposition  of  his  prop- 
erty, to  take  effect  after  his  decease,  and  which  is  in  its  own 
nature  ahfbulatory  and  revocable  during  his  life.'  1  Jarm. 
Wills,  p.  26.  Redfield  approves  the  definition  of  the  Supreme 
Court  of  Maryland,  that  a  will  is  'any  instrument  whereby 
a  person  makes  a  disposition  of  his  property,  to  take  effect 
after  his  death.'  1  Redf.  Wills,  5,  approving  Cover  v.  Stem, 
67  Md.  499  (10  Atl.  2331,  1  Am.  St.  R.  406).  •A  will  may 
be  defined  as  the  legal  declaration  of  a  man's  intention, 
which  he  wills  to  be  performed  after  his  death,  touching  either 
the  disposition  of  his  property,  the  guardianship  of  his  chil- 
dren, or  the  administration  of  his  estate.'  29  Am.  &  Eng. 
Enc.  of  Law,  124." 

"From  these  authorities  of  other  courts  than  our  own. — 
and  they  might  be  extended  indefinitely — it  appears  that  the 
one  important  characteristic  that  is  to  distinguish  a  will  is 
that  no  present  estate  is  granted;  that  the  devisor  has  at  all 
times  the  right  of  revocation,  at  his  will  and  pleasure,  without 
thereby  divesting  any  person  of  a  right,  or  himself  thereby 
incurring  a  liability.  If  the  instrument  by  its  terms  vests 
an  estate  before  the  death  of  the  testator,  it  is  not  testamen- 
tary, because  it  is  not  ambulatory.  This  rule  has  been  recog- 
nized by  this  court  in  the  case  of  Simon  v.  WUdt,  84  Ky. 
158;  the  court  saying:  'If  no  conclusive  effect  can  be  given 
to  the  paper  until  the  death  of  the  maker  if  it  appear  that 
the  maker  did  not  intend  any  interest  whatever  to  vest  before 
his  death — then  the  law  regards  the  instrument  as  testa- 
mentary.' "  Morrison  v.  BartMi,  148  Ky.  833,  147  S.  W. 
761;  quoting  from  Ward  v.  Ward,  104  Ky.  857,  48  S.  W. 
411,  20  R.  986. 
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**The  general  rule  is  that  an  instrument  is  a  will,  if  prop- 
erly executed;  whatever  its  form  may  be,  if  the  intention  of 
the  maker  to  dispose  of  his  estate  after  his  death  is  sufficiently 
manifested."  Morrison  v.  Bartleit,  148  Ky.  833,  147  S.  W. 
761,  quoting  from  Milam  v.  Stanley,  111  S.  W.  296,  33  R. 
783. 

A  will  is  an  instrument  by  which  a  person  makes  a  dis- 
position of  his  property,  to  take  eflfect  after  his  decease  and 
which  is  in  its  nature  ambulatory  and  revocable  during  his 
life.  If  the  instrument  by  its  terms  vests  an  estate  before  the 
death  of  the  testator,  it  is  not  testamentary,  because  it  is 
not  ambulatory.  Morrison  v.  Bartlett,  148  Ky.  833,  147  S. 
W.  761. 

If  an  instrument  has  no  present  operation;  if  it  intended 
to  vest  no  present  interest,  but  only  appoints  what  is  to  be 
done  after  the  death  of  the  maker,  it  is  a  testamentary  instru- 
ment, and  only  good  if  made  and  proved  as  a  will.  The  form 
of  an  instrument  is  not  conclusive  of  the  intention  of  the 
maker  of  it;  nevertheless,  if  the  writing  has  all  the  requisites 
of  a  deed,  it  is  a  fact  throwing  light  on  the  intention.  Taylor 
V.  Purdy,  151  Ky.  82,  151  S.  W.  45. 

**The  rule  is  that  if  a  paper  passes  no  interest  in  the  life- 
time of  the  maker,  whatever  may  be  its  form,  if  it  is  operative 
only  upon  his  death,  it  is  a  will.*'  Eckler  v.  Bohinson,  29 
R.  1038;  Smith  v.  Scott's  Exr.,  151  Ky.  64,  151  S.  W.  42. 

One  parent  has  no  right  to  give  or  will  their  infant  child 
to  another  person,  so  .as  to  deprive  the  other  parent  of  the 
rights  of  parentage.  Mason  v.  Wiliiams,  165  Ky.  331,  176 
S.  W.  1171. 

One  of  sound  mind  and  disposing  memory  may  transmit 
his  property  by  will  in  such  manner  as  pleases  him.  Chxlders* 
Extx.  V.  Cartwrighi,  136  Ky.  498,  124  S.  W.  802. 

The  power  of  the  owner  to  dispose  of  his  property  after 
his  death  is  not  by  natural  law,  but  positive  institutions  of 
society.    Moore  v.  Howe,  4  Mon.  201. 

A  special  power  to  dispose  of  property  by  will  was  not 
conferred  by  the  following  in  a  conveyance  by  the  husband 
and  wife  to  a  trustee  for  the  use  of  the  wife,  to  wit,  "To 
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uge,  sell,  or  exchange  or  reinvest,  or  otherwise  dispose  of  the 
whole  or  any  part  of  said  property,  and  the  proceeds  thereof 
in  any  manner  she  may  think  proper."  Harris  v.  Harbeson, 
9  Bosh,  400. 

A  writing  executed  by  the  payee  and  holder  of  a  note 
stipulating  that  if  the  payee  should  not  collect  the  note  in 
her  lifetime  her  representatives  were  to  surrender  it  to  the 
payor,  may  be  established  as  a  testamentary  disposition. 
Knott  V.  Hoffan,  4  Met.  103. 

To  prove  and  set  up  a  will  not  in  existence  it  is  incumbent 
upon  the  propounder  to  prove:  (1)  that  a  valid  will  was 
made;  (2)  the  contents  or  substance  of  that  will,  or  of  such, 
portion  as  may  be  recorded;  (3)  that  the  will,  though  not  in 
existence  at  the  death  of  the  testator,  had  not  been  revoked. 
Chisholm  v.  Ben^  7  B.  M.  408. 

A  writing  which  has  been  once  duly  executed  as  a  will  and 
never  revoked,  becomes  effectual  as  such  on  testator's  death, 
though  it  be  not  in  existence.    Steele  v.  Price,  5  B.  M.  59. 

Under  our  statute  a  will,  as  to  real  estate  embraced  in  it, 
is  to  be  construed  as  speaking  and  taking  effect  as  if  executed 
immediately  before  the  testator's  death,  unless  a  contrary- 
intent  is  expressed.  HoweU  v.  Ackerman,  89  Ky.  22,  11  R. 
251. 

A  paper,  though  marked  **copy,"  may  be  probated  as  a 
will  when  it  appears  that  it  is  the  original  will  and  not  a 
copy.    Jones  v.  Dodson's  Exrs.,  151  Ky.  492,  152  S.  W.  559. 

The  intention  of  the  testator,  when  clearly  and  distinctly 
announced,  will  not  be  disturbed,  however  singular,  when  it 
contravenes  no  public  policy  nor  principle  of  law.  Freer  v. 
Chandler,  1  Ky.  Opin.  301. 

The  statute  of  wills  constitutes  a  complete  act  of  legisla- 
tion upon  that  subject.  The  remedy  therein  provided  for 
attack  upon  the  order  of  the  County  Court  rejecting  or  pro- 
bating a  will  is  by  appeal  to  the  Circuit  Court;  that  remedy 
is  exclusive.    Pattm  v.  Bailee,  159  Ky.  285,  166  S.  W.  1004. 

The  indebtedness  of  a  person  does  not  prevent  him  from 
disposing  of  his  property  by  will,  but  his  devisees  take  their 
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interests  subject  to  the  payment  of  the  testator's  debts.  Luns- 
ford  V.  Stamper,  8  Ky.  Opin.  538. 

Under  the  law  of  this  State  lands  in  adverse  possession 
may  be  disposed  of  by  will.  By  the  common  law  a  mere  right 
of  entry  could  not  be  devised,  but  by  our  statute  any  right 
or  interest  in  real  estate,  that  the  testator  may  be  entitled 
to,  at  the  time  of  his  death,  which  would  otherwise  descend 
to  his  heirs,  may  be  disposed  of  by  will.  Preston  v.  Wool'if, 
5  Ky.  Opin.  511. 

In  reversing  the  judgment  of  the  Circuit  Court  upon  the 
verdict  **for  the  will,"  this  court  does  so  with  directions  to 
the  court  to  render  a  judgment  directing  the  County  Court 
to  reject  the  paper  in  contest.  Mendenhall  v.  Tungate,  95 
Ky.  208,  15  R.  639. 

Will  Speaks  From  Death  of  Testator.  ''A  will  shall  be 
construed,  with  reference  to  the  real  and  personal  estate  com- 
prised in  it,  to  speak  and  take  effect  as  if  it  had  been  executed 
immediately  before  the  death  of  the  testator  unless  a  contrary 
intention  shall  appear  by  the  will."    Ky.   Stats.,   Sec.  4839. 

Formerly  a  devise  of  all  the  testator's  lands  was  construed 
as  embracing  only  such  lands  as  he  owned  at  the  publication 
of  his  will,  unless  a  different  intention  was  clearly  expressed 
or  necessarily  implied.  Marshall  v.  Porter,  10  B.  M.  3;  Boss 
V.  Boss,  12  B.  M.  438;  Floumoy  v.  Floumoy,  1  Bush,  523. 
But  this  rule  was  changed  by  the  Revised  Statutes  and  the 
General  Statutes,  and  now  the  will  speaks  as  if  made  immedi- 
ately preceding  testator's  death.  Alexander  v.  WcMer,  6 
Bush,  341. 

A  will  made  before  property  is  acquired  applies  to  prop- 
erty thereafter  acquired  which  was  owned  by  the  testator  at 
her  death.    Harlan  v.  Harlan,  144  Ky.  817,  139  S.  W.  1063. 

Holographic  Will.  A  paper  wholly  written  and  signed  by 
the  testator,  with  the  intention  of  making  it  his  will,  is  his 
will,  though  he  may  not  have  thought  it  complete,  by  reason 
of  a  mistaken  notion  upon  his  part  that  the  law  required 
witneaaes  to  it.  Toebbe  v.  WUUams,  80  Ky.  661,  4  R  563. 
See  Ky.  Stats.,  Sec.  4828. 
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A  will  wholly  in  the  handwriting  of  testator  is  a  valid 
will  as  to  both  land  and  personalty  in  this  State.  No  attest- 
ing witnesses  are  necessary.    Morris  v.  Morton^  14  R.  360. 

A  will  wholly  written  and  signed  by  testator  is  valid  with- 
out any  subscribing  witnesses.  The  testimony  of  a  single 
witness  that  the  whole  will  and  signature  is  in  the  handwrit- 
ing of  the  testator  is  sufficient.  Baker  v.  Dobyns,  4  Dana, 
221. 

To  constitute  a  good  will  it  is  not  necessary  that  it  should 
be  in  the  handwriting  of  the  testator,  but  it  must  be  written 
wholly  by  him;  a  will  written  ''wholly"  by  the  testator,  but 
in  a  disguised  hand,  is  good.    Hannah  v.  Peake,  2  Mar.  135. 

Contingent  Will.  A  will  contained  a  recital  that  testator 
was  about  to  start  on  a  long  journey,  and  continued,  "I  deen» 
it  prudent  to  provide  for  the  disposition  of  my  property  in 
case  I  should  not  return."  Those  words  do  not  constitute 
a  condition  upon  which  the  will  is  dependent;  and  testator 
having  returned  and  preserved  the  paper  and  left  it  at  his 
death  among  his  private  papers,  it  is  held  to.  be  his  wiU. 
Bradford  v.  Bradford,  4  R.  947. 

Will  Executed  by  Two  Persons  Jointly.  A  will  executed 
by  two  persons  jointly  is  valid,  being  revocable  by  either  to 
the  extent  of  his  interest  in  the  property  devised.  Hill  v. 
Harding,  92  Ky.  76,  13  R.  380. 

Married  Woman  May  Make  Will.  The  Act  of  1894,  in 
Sec.  2147,  of  the  Kentucky  Statutes,  provides  that  "a  mar- 
ried woman,  if  she  be  of  sound  mind  and  twenty-one  years 
of  age,  may  dispose  of  her  estate,  by  her  last  will  and  testa- 
ment, subject  to  the  provisions  of  this  act."  This  section 
gives  full  power  to  a  married  woman  to  make  a  will  without 
reference  to  whether  the  estate  disposed  of  was  secured  to  her 
separate  use  by  deed  or  devise,  or  the  will  was  made  in  the 
exercise  of  a  written  power,  except  that  she  can  not  make  a 
will  to  the  exclusion  of  her  husband.  Lee  v.  Belknap,  163 
Ky.  418,  173  S.  W.  1129. 

The  validity  of  a  married  woman's  will  must  be  tested 
by  the  laws  in  force  when  it  was  made;  for  if  the  will  was 
a  nullity  when  it  was  made,  no  validity  can  be  given  it  by 
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a  subsequent  statute,  authorizing  a  married  woman  to  make 
a  wiU.    Harian  v.  Harlan,  144  K7.  817,  139  S.  W.  1063. 

The  Act  of  March  15,  1894,  known  as  the  Weissinger 
** Married  Woman's  Act,"  and  now  embodied  in  part  in 
Sec.  2147  of  the  Kentucky  Statutes,  provides  as  follows:  '*A 
married  woman,  if  she  be  of  sound  mind  and  twenty-one 
years  of  age,  may  dispose  of  her  estate  by  last  will  and  testa- 
ment, subject  to  the  provisions  of  this  act."  Held,  the  effect 
of  this  act  was  to  enlarge  the  wife's  power  of  disposition  by 
enabling  her  to  dispose  of  her  estate  of  any  kind,  both  gen- 
eral and  separate  estate,  whereupon  the  old  provision,  found 
in  Sec.  4  of  Chap.  113  of  the  General  Statutes,  necessarily 
disappeared  from  our  statutes.  Hankins  v.  Columbia  Trust 
Co.,  142  Ky.  206,  134  S.  W.  498. 

A  married  woman's  will  made  in  1892  is  valid  as  to  prop- 
erty conveyed  to  her  since  the  act  of  1894,  as  under  that 
act  the  conveyance  vested  in  her  a  separate  estate.  Harlan 
v.  Harlan,  144  Ky.  817,  139  S.  W.  1063. 

Insurance  Policy  as  Will.  It  is  a  general  rule  that  when  a 
beneficiary  named  in  a  life  insurance  p>olicy  dies  before  the 
death  of  the  insured,  and  the  insured  fails  to  name  a  new 
beneficiary,  and  the  contract  of  insurance  provides  for  no 
other  disposition  of  the  fund  upon  the  death  of  the  insured, 
it  will  be  construed  as  a  will  and  the  proceeds  of  the  policy 
will  go  to  the  next  of  kin  or  heirs-at-law  of  the  beneficiary. 
Finn  v.  Eminent  Household  of  Columbia  Woodmen,  163  Ky. 
187,  173  S.  W.  349,  and  cases  cited. 

A  life  policy  for  the  benefit  of  the  family  of  the  person 
procuring  it,  is  in  the  nature  of  a  will,  and  as  far  as  possible 
should  be  so  construed.  Dtivall  v.  Oaodson,  79  Ky.  224,  1 
R.  319. 

Attestation  of  Wills.  See,  also,  titles  Pubucation;  Sign- 
Signature,  in  this  book. 

An  attestation  in  the  same  room  with  the  testatrix,  taken 
to  be  in  her  presence.    Alsey  Howard^s  WUl,  5  Mon.  202. 

The  names  of  the  attesting  witnesses  must  be  written  at 
the  foot  or  end  of  the  instrument.  Soumrd  v.  Soward,  1 
Duv.  132. 
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Subscription  and  attestation  are  both  required.  Subscrib- 
ing is  for  identification;  attesting,  more.  Swift  v.  Wiley, 
1  B.  M.  117. 

The  statute  requiring  that  the  signature  of  the  testator  to 
his  will  shall  be  placed  at  the  end  or  close  thereof  is  complied 
with  although  it  precedes  the  date.  Flood  v.  Pragoff,  79 
Ky.  607,  3  R.  372. 

Though  a  will  be  signed  and  acknowledged  by  the  testator 
before  the  witnesses,  yet  if  the  attestation  be  not  in  view  of 
the  testator,  or  where  he  might  see  if  he  chose  to  do  so,  without 
being  assisted  to  do  so,  it  will  be  ineffectual  to  pass  lands. 
Orndoff  v.  Hummer,  12  B.  M.  622. 

When  testator's  condition  is  such  immediately  after  sign- 
ing the  will,  and  before  the  subscribing  by  the  requisite  num- 
ber of  witnesses,  from  sleep  or  other  cause,  that  he  becomes 
insensible  to  what  is  passing  around  him,  and  unconscious  of 
the  act  of  subscribing  by  the  witnesses,  which  he  has  the  right 
to  supervise,  the  attestation  is  not,  in  the  sense  of  the  statute, 
in  the  presence  of  the  testator.     Id, 

A  substantial  rather  than  a  literal  compliance  with  the  statute 
in  regard  to  the  publication  and  attestation  of  wills  is  demanded, 
and  if  its  object  and  intent  is  reached  without  a  violation  of 
its  express  language,  that  is  all  that  is  required.  Porter  v.  Ford, 
82  Ky.  191,  6  R.  60. 

Nuncupative  Wills.  A  nuncupative  will  is  one  made  by 
word  of  mouth  before  witnesses,  and  afterward  reduced  to  writ- 
ing.   Cochran's  Law  Lexicon. 

''A  soldier  in  actual  service,  or  a  mariner  at  sea,  may  dispose 
of  his  personal  estate  by  an  unwritten  will  made  within  ten  dasrs 
of  his  death,  and  in  the  presence  of  two  competent  witnesses 
present  at  the  same  time,  and  called  upon  by  him  to  witness  his 
intention,  if  the  testamentary  words  or  their  substance  be  re- 
duced to  writing  and  subscribed  by  one  of  the  witnesses  within 
sixty  days  next  after  they  were  spoken."  Ky.  Stats.  (1915), 
Sec.  4830. 

It  is  not  necessary  that  one  about  to  make  a  nuncupative  will 
shall  formally  call  upon  those  present  to  take  notice,  if  it  clearly 
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appear  that  by  word  or  assent  such  was  the  testator's  desire. 
Hare  v.  Bryant,  Sneed,  270;  Kelly  v.  KeUy,  9  B.  M.  554. 

To  make  a  valid  nuncupative  will  there  must  be  some  act  done 
not  to  be  misunderstood,  showing  a  design  at  the  time  to  make 
a  will  by  words  or  signs,  and  what  that  will  is.  Kelly  v. 
Kelly,  9  B.  M.  555. 

To  establish  a  nuncupative  will  it  should  appear  by  proof 
that  it  was  the  intention  of  the  decedent  to  make  a  will  at 
the  time  specified;  no  set  form  of  words  is  necessary  to  prove 
the  purpose  or  terms  of  the  will.  Portwood  v.  Hunter,  6  B. 
M.  538. 

Upon  requisite  proof  a  paper  not  perfected  as  a  written 
will  may  be  established  as  a  nuncupative  will,  where  its  com- 
pletion is  prevented  by  the  act  of  God,  or  any  other  cause 
than  an  intention  to  abandon  or  postpone  its  consunmiation. 
Offutt  V.  Offutt,  3  B.  M.  163. 

Many  of  the  paragraphs  under  this  title  are  taken,  by  per- 
mission, from  Digest,  Kentucky  Reports  (Morton  &  Co.). 

WILL  AND  DESIRE.— **The  words  *desire,^  *will  and  desire,' 
'request,'  'wish  and  request,'  'entreat,'  'recommend,'  'hope,' 
'in  the  fullest  confidence,'  'not  doubting,'  'trusting  and  wholly 
confiding,'  have  been  considered  sufl&cient  to  raise  a  trust  where 
the  subject  and  object  of  the  trust  are  suflBciently  certain." 
Major  V.  Hemdon,  78  Ky.  128. 

"Will  and  desire"  held  to  mean  "I  direct."  Oirdler  v. 
Girdler,  13  S.  W.  835. 

WILLED  TO  ME  BY  MY  FATHER.— Two  brothers  owning 
severally  certain  lands,  and  jointly  owning  land  devised  to 
them  by  their  father,  and  other  land,  made  a  partition  of 
land,  and  in  their  deeds  carrying  out  the  division  concluded 
the  description  by  the  words  "being  the  land  that  was  willed 
to  me  by  my  father."  Held,  that  the  deeds  being  otherwise 
indefinite  as  to  whether  other  lands  were  included,  the  con- 
cluding words  would  be  conclusive.  Beatty  v.  Dozier,  34  S. 
W.  524,  17  R.  1275. 

WILLFUL— WILLFULLY.— WiUful  negligence.  See  Nbgu- 
OENOE.     In  criminal  cases. 
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In  a  trial  on  indictment  for  murder,  it  is  proper  to  instract 
that  words  "willful"  and  ''willfully"  as  used  in  the  instrue- 
tions  mean  intentional,  not  accidental  or  involuntary.  Cat%es 
V.  Com.,  146  Ky.  425,  142  S.  W.  723. 

It  is  unnecessary  to  use  the  word  "willful"  in  the  accusa- 
tory part  of  the  indictment  for  murder,  since  the  charge  of 
murder  embraces  it,  all  murder  being  willful.  Boss  v.  Com., 
10  R.  558. 

In  instructions  in  a  murder  case  it  was  proper  for  the  court 
to  instruct  that  "the  word  'wiUful,'  as  used  in  these  instruc- 
tions, means  intentional,  not  accidental."  Combs  v.  Com.,  112 
B.  W.  658,  33  R.  1058;  Struiion  v.  Com.,  62  S.  W.  877,  23 
E.  307. 

Instead  of  instructing  the  jury  that  "the  willful,  inten- 
tional, and  deliberate  doing  of  any  act  ordinarily  calculated 
to  endanger  the  life  of  or  produce  great  bodily  harm  upon, 
another,  from  which  death  results,  is  a  killing  with  malice 
aforethought,  unless  it  be  done  to  protect  the  doer  or  some 
other  person  from  some  great  bodily  harm  then  upon  reason- 
able grounds  believed  to  be  necessary  to  avert  such  appre- 
hended harm,"  the  court  should,  if  any  instruction  was  to 
be  given  on  that  subject,  have  told  the  jury  that  "The  word 
'willful,'  as  used  in  these  instructions,  means  'intentional:  not 
accidental.'  The  phrase  'malice  aforethought*  means  a  pre- 
determination to  do  the  act  of  killing,  without  legal  excuse, 
and  it  is  immaterial  how  suddenly  or  recently  before  the  kill- 
ing such  determination  was  formed."  Clark  v.  Com.,  Ill  Ky. 
443,  63  S.  W.  740,  23  R.  1029. 

In  giving  instructions  to  a  jury  on  the  trial  of  one  for 
murder  by  shooting  another  with  a  pistol,  any  reasoning  which 
would  justify  the  omission  of  the  term  "malice  aforethought" 
would  also  justify  the  omission  of  the  word  "willfully."  The 
accused  must  have  entertained  malice  aforethought  at  the  time 
he  killed  decedent,  if  he  did  kill  him,  to  be  guilty  of  murder, 
and  this  question  should  have  been  submitted  to  the  jury  by 
the  instructions.  WatJdns  v.  Com.,  146  Ky.  449,  142  S.  W. 
1035. 

"In  the  criminal  law  .the  word  willfully  has  a  somewhat 
different  meaning  from  intentionally,  and  to  some  extent  implies 
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malice  or  a  deliberate  intention  to  injure;  but,  in  ordinary 
parlance,  willfully  is  synonymous  with  intentionally.  Jones  v. 
M.  do  0.  B,  Co.,  127  S.  W.  144. 

In  Penal  Cases.  Where  an  indictment  against  a  railroad 
company  for  obstructing  a  crossing  charged  that  it  was  will- 
fully done,  the  word  "willfully"  meant  intentionally.  L.  <fe 
N.  B.  Co.  V,  Com.,  112  S.  W.  573,  33  R.  991. 

The  term  ''willful,"  as  used  in  Sec.  4087  of  the  Ky.  Stats., 
which  makes  the  failure  of  a  corporation  to  file  its  annual 
report  with  the  Auditor  of  Public  Accounts  a  misdemeanor, 
subject  to  a  fine,  simply  means  the  voluntary  act  of  a  party, 
as  distinguished  from  coercion;  that  he  was  free  to  report  or 
not  to  report.  Nashville,  C,  do  St.  L.  By.  Co.  v.  Com.,  160 
Ky.  50,  169  S.  W.  511. 

To  constitute  a  ** willful"  failure  of  a  corporation  to  make 
a  report,  it  is  not  necessary  that  the  corporation  shall  have 
actual  knowledge  of  the  law  requiring  the  report.  Louisville 
i&  JeffersonvUle  Ferry  Co.  v.  Com.,  104  Ky.  726,  47  S.  W. 
877,  20  R.  927. 

"The  term  'willful,'  as  used  in  the  statute,  simply  means 
the  voluntary  act  of  a  party,  as  distinguished  from  coercion, 
or,  in  other  words,  that  he  was  free  to  report  or  not  to  report; 
and  the  term  'willfully  fail,'  can,  as  we  think,  have  no  other 
rational  construction."    Id. 

Under  the  provisions  of  Sec.  4409,  Ky.  Stats.,  requiring  a 
county  school  superintendent  to  make  a  settlement  of  his  ac- 
counts as  such  oflBcer  with  the  county  judge  annually  on  or 
before  the  first  day  of  August,  such  an  oflScer  who  disregards 
the  statute  and  refuses  to  make  a  settlement  until  after  that 
date  for  the  reason,  as  alleged,  that  he  has  lost  two  receipts 
for  money  paid  out  and  is  waiting  to  obtain  duplicates,  is 
guilty  of  willfully  failing  to  settle,  and  is  liable  to  the  penalty 
imposed  by  that  statute.  Tracy  v.  Com.,  76  S.  W.  184,  25 
R.  669. 

It  is  competent  on  the  trial  of  one  charged  with  willfully 
failing  to  settle  his  accounts  as  county  school  superintendent, 
for  the  county  judge  to  state  the  steps  which  he  has  taken 
to  induce  a  settlement,  md  the  statements  made  by  the  ac- 
cused with  reference  to  his  failure  to  settle.     Id. 
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Such  a  failure  was  ** willful,"  where  it  was  voluntary.     IdU 

WILLFUL  AND  MALICIOUS  ACT.— The  Bankruptcy  Act  of 
July  1,  1898,  provides  that  a  discharge  in  bankruptcy  shall 
release  a  bankrupt  from  all  provable  debt  excepting,  among 
others,  judgments  in  actions  for  willful  and  malicious  injury 
to  the  person  of  another.  Held,  that  a  slander  is  necessarily 
a  willful  and  malicious  act,  and  a  discharge  in  bankruptcy 
does  not  release  the  bankrupt  from  liability  for  such  judg- 
ment. Sanderson  v.  Hunty  116  Ky.  435,  76  S.  W.  179,  25 
R.  626. 

WILLFULLY  AND  FELONIOUSLY.— The  charge  that  the 
defendant  ** willfully  and  feloniously"  set  fire  to  the  house  is 
equivalent  to  a  charge  that  the  act  was  done  ''willfully,  ma- 
liciously, and  unlawfully."    Toung  v.  Com.,  12  Bush,  243. 

WILLFULLY  BROKE.— An  indictment  charging  that  the 
accused  ** willfully  broke"  into  a  depot  is  equivalent  to  a  charge 
that  the  accused  forcibly  broke  into  a  depot,  and  means  that 
force  was  used,  which,  however  slight,  is  sufiScient  to  consti- 
tute the  statutory  offense.    Cunningham  v.  Com.,  11  R.  783. 

WILLING.— Each  of  the  words  ''ready,"  ''willing"  and 
"able,"  expresses  an  idea  the  others  do  not  convey.  Phillips* 
Exr,  V.  Rudy,  146  Ky.  780,  143  S.  W.  397. 

WILSON  ACT.— The  Wilson  Act  is  Act  of  Congress  of 
August  8,  1890.    26  Stat,  at  Large,  313. 

Under  the  "Wilson  Bill"  (Act  of  Congress,  Aug.  8,  1890), 
the  prohibition  law  of  the  State  does  not  attach  until  a  ship- 
ment of  whisky  from  out  of  the  State  is  delivered  to  the 
consignee.  Crigler  v.  Com.,  120  Ky.  512,  87  S.  W.  276,  27 
R.  918. 

The  United  States  Supreme  Court,  in  construing  the  Wil- 
son Bill,  decided  that  when  whisky  is  purchased  in  a  foreign 
State  it  may  be  shipped  by  the  seller  to  the  buyer,  into  a 
State  where  the  sale  of  liquor  is  prohibited  by  law;  that  it  is 
interstate  commerce,  unaffected  by  the  local  law,  until  it  is 
delivered  to  the  consignee,  and  the  mere  lapse  of  time,  or  the 
particular  place  where  the   goods   are  kept  until  called   for. 
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have  no  effect  to  change  the  quality  of  the  transaction  so  that 
it  ceases  to  be  interstate  cammerce  before  the  delivery.  If 
the  transaction  be  interstate  commerce  originally,  it  continues 
so  until  the  goods  are  delivered  into  the  hands  of  the  con- 
signee. Adams  Express  Co,  v.  Com.,  124  Ky.  160,  92  S.  W. 
932,  29  R.  224,  5  L.  R.  A.   (N.S.)   630. 

WINDLASS. — Boy  injured  in  operating  windlass  to  draw 
water  from  spring  to  top  of  hill.  Kosmos  Portland  Cement 
Co,  V.  Meeks,  140  Ky.  181,  130  S.  W.  963. 

WINDSTORM. — Insurance  against  all  ''direct  loss  or 
damage  by  tornado,  windstorm  or  cyclone,"  except  "for  loss 
or  damage  occasioned  directly  or  indirectly  by  or  through 
high  water  or  overflow,'*  does  not  embrace  damage  caused  to 
insured  buildings  situated  along  a  stream  in  a  territory  sub- 
ject to  overflow,  where  during  an  unusual  rise  in  the  stream 
the  houses  are  surrounded  by  water  and  a  windstorm  caused 
the  waves  to  wash  against  the  houses  and  injure  them.  Na- 
tional Fire  Ins,  Co.  v.  Crutchfield,  160  Ky.  802,  170  S.  W.  187. 

Meaning  of  ** cyclone,'^  ** tornado, '\or  other  kind  of  wind- 
storm in  insurance  policy.  See  note  on  this  subject  in  8  L. 
R.  A.  (N.S.)  308. 

WINDY  SHOT. — In  an  action  for  injuries  to  a  coal  miner, 
evidence  examined  and  held  to  sustain  a  finding  that  he  was 
injured  by  an  explosion  of  mine  dust  or  gas,  caused  by  insuf- 
ficient ventilation,  and  not  as  a  result  of  a  "windy  shot." 
Nicholason  Coal  Mining  Co.  v.  Moulden,  143  Ky.  348,  136 
S.  W.  620. 

WINK. — ^*'It  is  impossible  to  wink  so  hard  as  not  to  see." 
Heytle  v.  Logan,  1  A.  K.  Mar.  531. 

WINNER. — The  proprietor  of  a  gaming  house  who  receives 
a  certain  per  cent,  of  the  winnings  of  each  game,  called  *'the 
take-out,"  is  interested  in  the  winnings  to  that  extent,  and 
is  therefore  a  ** winner"  within  the  meaning  of  Sec.  2,  Art.  1, 
Chap.  47,  Gen.  Stats.  (Ky.  Stats.  (1915),  Sec.  1956),  which 
gives  a  right  of  action  to  the  loser  to  recover  from  the  ''win- 
ner" what  he  may  have  lost.  Triplett  v.  Seelbach,  91  Ky.  30, 
12  R.  661,  11  R.  278. 
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WINTER. — When  we  speak  of  winter,  we  4nean  the  cold 
season  of  that  year,  and  it  necessarily  includes  a  part  of  two 
years,  the  latter  part  of  one  and  the  early  part  of  the  following. 
Day's  Committee  v.  Exchange  Bank,  116  S.  W.  259,  260. 

WISH. — ^Testator  gave  certain  property  to  his  wife  *'to  have, 
to  hold,  and  to  use  as  she  may  wish."  Held,  that  the  wife 
took  the  fee.  The  words  **as  she  may  wish,"  in  the  will, 
modify  not  only  the  words  '*to  use,"  but  also  the  words  *'to 
have  and  to  hold."  The  sense  is,  that  the  wife  is  to  have, 
to  hold,  and  to  use  the  property  as  she  may  wish.  The  words 
**to  use"  were  not  used  to  restrict  the  preceding  words.  The 
idea  in  the  testator's  mind  was  that  she  was  to  have  the 
property  and  do  with  it  as  she  pleased.  Scoit  v.  Scott,  106 
S.  W.  896,  32  R.  464. 

The  term  ''want,"  used  by  the  testator  as  synonjrmona 
with  wish,  is  undoubtedly  as  imperative  as  the  term  desire, 
yet  this  word,  when  used  in  wills,  is  sufficient  to  indicate  the 
intentions  of  the  testator.    Sloan  v.  Stone,  5  Ky.  Opin.  311. 

Partial  restraints  upon  alienation  of  land  when  reasonable 
have  in  some  cases  been  held  valid  even  when  a  fee-simple 
title  was  given,  yet  such  a  restriction  should  not  be  adjudged 
upon  doubtful  language.  In  a  devise  of  land  in  fee-simple, 
testator  added,  ''I  wish  for  the  land  never  to  be  sold  outside 
of  the  family."  Held,  that  the  words  quoted  must  be  re- 
garded as  the  expression  of  a  hope  and  not  as  mandatory. 
Farris  v.  Rogers,  9  R.  912. 

WISH  AND  REQUEST.— ''The  words  'desire,'  'will  and 
desire,*  'request,'  'wish  and  request,'  'entreat,'  'recommend,' 
'hope,'  'in  the  fullest  confidence,'  'not  doubting,'  'trusting 
and  wholly  confiding,'  have  been  considered  sufficient  to  raise 
a  trust  where  the  subject  and  object  of  the  trust  are  suf- 
ficiently certain."     Major  v.  Eemdon,  78  Ky.   128. 

WISHES. — ^A  deed  from  a  sister  to  a  brother,  stating  that 
the  brother  wished  the  land  to  revert  to  his  sister  at  his  death, 
held  to  pass  only  a  life  estate;  the  brother  by  accepting  the 
deed  was  bound  thereby.     Woodward  v.  Thissei,  218  Fed  810. 
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WITH. — The  preposition  **with"  is  in  general  use,  as  noting 
connection,  appendage,  company  of,  and  concomitance.  Hart 
V.  Fanny  Ann,  6  T.  B.  Monroe,  51. 

WITH  A  FEW  DAYS  TO  PLAY  ON.— Where  a  contract  for 
a  sale  of  cattle  provided  that  they  should  be  delivered  upon 
notice  by  the  buyer  of  the  day  he  would  receive  them,  the 
delivery  to  be  about  September  1st,  **with  a  few  days  to  play 
on,"  the  failure  of  the  buyer  to  select  the  day  and  give 
notice  is  equivalent  to  a  waiver  by  him  of  tender  of  the  cattle. 
Bell  V.  Haifield,  121  Ky.  560,  89  S.  W.  544,  28  R.  515. 

WITH  DAMAGES.— Under  Sec.  764,  Civil  Code,  allowing 
damages  on  affirmance  of  a  cuperseded  judgment  **for  the  pay- 
ment of  money,"  a  judgment  that  property  be  returned  by 
defendant  to  plaintiffs  if  a  return  can  be  had,  and  if  not, 
that  plaintiffs  recover  the  sum  of  $800,  the  value  of  the  prop- 
erty, and  also  the  sum  of  $100  in  damages,  having  been 
affirmed,  "with  damages,"  appellee  is  entitled  to  judgment 
for  $90  damages,  the  property  not  being  found.  B^nebaum 
V.  Atkinson,  105  Ky.  396,  49  S.  W.  1,  342,  20  R.  1346. 

WITH  EASE. — ^A  train  must  be  stopped  long  enough  at 
stations  to  afford  passengers  reasonable  time  to  alight  there- 
from with  safety,  and  passengers  must  get  off  without  un- 
necessary delay;  but  it  is  error  to  instruct  the  jury  that  the 
train  must  be  held  long  enough  for  passengers  to  leave  the 
train  and  reach  the  station  platform  **with  ease."  i.  cfe  N. 
B.  Co.  V.  Eakin's  Admr.,  103  Ky.  465,  45  S.  W.  529,  46  S. 
W.  496,  47  S.  W.  872,  20  R.  736,  933. 

WITH  FORCE  AND  ARMS.— The  words  ''with  force  and 
arms  unlawfully  and  feloniously  did  take,  steal  and  lead 
away"  a  horse,  in  an  indictment  for  horse  stealing,  held  to 
be  surplusage.     Walklaie  v.  Com.,  118  S.  W.  314. 

''The  first  instruction  is  open  to  but  one  criticism.  It 
required  the  jury,  in  order  to  find  appellant  guilty,  to  believe 
from  the  evidence  beyond  a  reasonable  doubt,  not  only  that 
he  did  unlawfully  and  feloniously  take,  steal  and  carry  away 
the  money  described  in  the  indictment,  with  the  felonious  and 
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fraadolent  intent  to  convert  it  to  his  own  use  and  to  per- 
manently deprive  the  owners  of  their  property  therein,  hut, 
in  addition,  to  find  that  such  unlawful  and  felonious  taking 
and  stealing  of  the  money  was  done  with  force  and  arms. 
The  addition  of  the  words  "force  and  arms''  to  the  instruc- 
tion, while  unnecessary  and  improper,  is  not  such  a  defect 
as  will  constitute  error.  We  only  mean  to  say  that,  in  view 
of  the  facts  presented  by  the  record,  the  instruction  would 
have  been  perfect  without  these  words,  but  their  use  made  it 
unduly  favorable  to  appellant,  of  which,  however,  he  can  not 
complain.  The  two  above  instructions  gave  the  jury  all  the 
law  of  the  case."  Harris  v.  Com,,  163  Ky.  781,  174  S.  Vf. 
476. 

WITH  INTENT  TO  KILL  HIM.— An  indictment  accusing 
defendant  of  the  offense  of  cutting  a  named  person  ''with 
intent  to  kill  him"  need  not,  in  stating  the  particular  circum- 
stances of  the  offense,  again  charge  that  the  cutting  was  done 
with  intent  to  kill."    8house  v.  C<mi,,  95  Ky.  621,  16  R.  142. 


(( 


WITH  INTEREST.— Note  for  payment  on  a  particular  day 
**with  interest"  runs  from  the  day  of  the  date.  Winn  v. 
Taung,  1  J.  J.  M.  52. 

WITH  INTEREST  FROM  DATE.— The  addition  of  the 
words  '*with  interest  from  date"  is  a  material  alteration  of 
the  note,  but  as  defendant  does  not  aver  in  his  answer  that 
the  alteration  was  made  either  after  the  delivery  of  the  note 
or  without  his  consent,  the  answer  does  not  as  to  that  matter 
allege  facts  sufBcient  to  constitute  a  defense.  Neale  v.  Hays, 
15  R.  784. 

WITH  MALICE.— Tutt  v.  Com.,  104  Ky.  299,  46  Sv  W.  675, 
20  R  492,  which  holds  that  the  words  **with  malice  afore- 
thought" are  necessary  in  an  instruction  in  a  murder  case, 
is  overruled  in  Turner  v.  Com,,  167  Ky.  365,  367,  which  holds 
the  words  **  will  fully,  feloniously  and  maliciously"  sufl&cient. 

Upon  a  trial  for  murder  the  court  should  instruct  the  jury- 
that  the  words  **with  malice,"  in  their  legal  sense,  denote  a 
wrongful  act  done  intentionally,  without  just  cause,  and  that 
by  the  term   *' aforethought"  is  meant  a  predetermination  to 
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do  the  act,  however  suddenly  or  recently  formed  in  the  mind 
before  the  act  is  done.  Jolly  v.  Cam.,  61  S.  W.  49,  22  R.  1622. 
In  a  prosecution  for  homicide  the  court  instructed:  **The 
words  'with  malice,'  as  used  in  the  instructions  herein,  denote 
a  wrongful  act  intentionally  done,  and  by  the  term  'afore- 
thought,' as  used  in  Instruction  No.  1,  is  meant  a  predetermi- 
nation to  do  the  act,  however  suddenly  or  recently  formed 
in  the  mind,  before  the  act  is  done."  Held,  this  instruction 
fiufiBciently  defined  malice  aforethought,  especially  when  taken 
in  connection  with  another  instruction  defining  "feloniously" 
to  mean  **  proceeding  from  an  evil  heart  or  purpose,  done  with 
the  deliberate  intention  to  commit  a  crime,"  though  the  defini- 
tion of  malice  aforethought  did  not  require  that  the  act  be 
done  ''without  legal  excuse."  Potter  v.  Com.,  142  Ky.  378, 
134  S.  W.  462.    See,  also.  Malice. 

WITH  THE  LAW. — ^An  ordinance  giving  a  water  company 
power  to  enforce  needful  rules  and  regulations  not  inconsistent 
with  the  law,  means  not  only  as  the  law  was  when  the  ordi- 
nance was  passed,  but  as  the  law  might  become.  City  of 
Owensboro  v.  Owenshoro  Watervyorks  Co.,  191  U.  S.  217. 

WITHDRAWAL  OF  POLICYHOLDER.— When  a  policy- 
holder in  an  assessment  co-operative  fire  insurance  company, 
as  authorized  in  Ky.  Stats.,  Sec.  716,  desires  to  withdraw 
from  the  corporation,  he  may  do  so  by  surrendering  his  policy 
and  paying  his  share  of  the  claims  against  the  corporation; 
and  all  that  is  required  of  the  corporation  is  to  inform  him, 
at  the  time  he  asks  to  withdraw,  of  the  amount  due  by  him. 
Acton  V.  Farmers  Home  Ins.  Co.,  124  Ky.  677,  99  S.  W.  955, 
30  R.  919. 

WITHDRAWN.— Word  "withdrawn"  written  in  the  margin 
of  the  entry  book,  does  not  prove  the  entry  withdrawn.  Mills' 
Heirs  v.  Lee,  6  T.  B.  Mon.  95. 

WITHIN  A  YEAR  AND  A  DAY.— An  indictment  which 
shows  that  the  defendant  stabbed  the  deceased  on  a  certain 
day,  and  charges  that  the  deceased  then  and  there  died,  suf- 
ficiently shows  that  the  deceased  died  within  a  year  and  a 
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day,  and  ia  not  defective.     Rose  v.  Com.,  156  Ey.  817,  162 
S.  W.  107. 

Where  the  proof  ahowed  that  the  peraon  ahot  died  within 
about  five  minntea  after  he  waa  ahot,  it  waa  not  error  to  aab- 
mit  an  inatmction  requiring  the  jury  to  believe  that  he  died 
within  a  year  and  a  day.  Early  v.  Com.,  70  S.  W.  1061,  24 
E.  1181. 

WITHIN  FIVE  DAYS.— Under  the  Primary  Eleetion  Law, 
the  five  daya  allowed  for  inatituting  the  conteat,  muat  be 
counted  from  the  iaauing  of  the  certificate,  including  the  day 
on  which  the  certificate  is  iaaued.  Price  v.  Russell,  154  Ey. 
824,  159  S.  W.  573. 

'^ Within"  a  deaignated  x)eriod.  See  notea  on  thia  aubject 
in  49  L.  R.  A.  202,  15  L.  R.  A.   (N.S.)  687. 

WITHIN  FIVE  YEARS.— The  provision  of  Ky.  Stata.,  Sec 
4241,  requiring  summons  to  be  iaaued  ''within  five  yeara,''  is 
a  miaprision;  the  atatute  ahould  read  ''five  days.''  Lucas  v. 
Com.,  89  «.  W.  292,  28  R.  372. 

WITHIN  ONE  MONTH.— "For  the  apace  of  one  month 
after  the  return  day,"  and  "within  one  month  from  the 
return  day"  are  equivalent  expressions.  Oore  v.  Hedges,  7 
Mon.  521. 

WITHIN  ONE  YEAR.— The  right  to  recover  damages  for 
injuries  by  a  railroad  company  resulting  in  death  was  given 
to  the  personal  representatives  of  decedent  by  Act  of  1854, 
which  required  such  actions  to  be  brought  "within  one  year 
from  the  time  of  such  death."  On  the  compilation  of  the 
General  Statutes,  the  entire  Act  of  1854,  except  the  limitation 
clause,  was  transferred  to  Chapter  57.  The  limitation  clause 
was  transferred  to  the  chapter  on  Limitations  (Sec.  3,  Art.  3, 
Chap.  71,  Gen.  Stats.),  which  provides  that  such  actions,  with 
certain  others,  should  be  commenced  "within  one  year  after 
the  cauae  of  action  accrued."  Held,  that  no  change  in  the 
period  of  limitation  was  effected  by  the  change  in  phraseology, 
and  therefore  the  statute  commenced  to  run  from  the  time  of 
death,  and   not  from  the  appointment  of  the   adminiatrator. 
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Carden  v.  L.  it  N.  B.  Co.,  101  Ky.  113,  39  S.  W.  1027,  19 
R.  132. 

WITHIN  SIXTY  DAYS.— Where  the  decision  was  rendered 
and  appeal  prajed  and  granted  May  22,  1913,  and  the  tran- 
script was  not  filed  in  the  clerk's  oflBce  of  the  Court  of 
Appeals  unta  July  21,  1913,  the  latter  court  is  without  juri*. 
diction  of  the  appeal,  for,  as  the  day  upon  which  the  decision 
was  rendered  is  to  be  counted  one  of  the  sixty  days,  the  limit 
of  time  for  filing  the  transcript  in  the  clerk's  office  of  the 
Court  of  Appeals  expired  on  the  day  before  the  transcript 
was  filed  therein.     Com.  v.  Lee,  154  Ky.  717,  159  S.  W.  522. 

Under  Criminal  Code,  Sec.  348,  an  appeal  must  be  dis- 
missed where  the  transcript  is  not  filed  within  sixty  days 
after  the  judgment  was  rendered.  Farris  v.  Com.,  101  S.  W. 
930,  31  R.  118, 

Under  Crim.  Code,  Sec.  336,  the  sixty  days  allowed  for 
filing  transcript  of  the  record  in  the  clerk's  office  of  the  Court 
of  Appeals  in  a  felony  case  runs  from  the  date  of  the  judg- 
ment, and  not  from  the  date  of  the  filing  of  the  bill  of 
exceptions,  unless  the  time  for  filing  bill  of  exceptions  is 
extended  to  a  subsequent  term;  the  extension  of  time  for 
filing  bill  to  a  subsequent  day  in  the  same  term  at  which 
the  judgment  was  rendered  not  being  sufficient  to  extend  time 
for  filing  transcript.  Cray  v.  Com.,  112  Ky.  542,  66  S.  W. 
387,  23  R.  1876.     See,  also.  Time. 

WITHIN  TEN  DAYS.— When  the  final  action  of  the 
board  of  examiners  was  on  the  sixth  day  of  the  month  a 
notice  of  an  intention  to  contest  the  election  given  on  the 
sixteenth  day  of  the  same  month  was  not  ** within  ten  days'' 
after  the  final  action  of  the  board  as  required  by  the  statute. 
Batman  y.  Megouxm,  1  Met.  544. 

WITHIN  THE  CITY  LIMITS.— Where  a  city  is  the  resi- 
dence of  the  owner  of  a  steamboat,  as  well  as  the  home  port 
of  the  boat,  he  is  liable  to  taxation  by  the  city  under  its 
charter,  which  provided  that  it  should  have  the  power  to  assess 
an  ad  valorem  on  the  personal  and  mixed  estate  ''within 
the  city  limits"  subject  to   taxation  by  the   city  under  the 
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laws   of  the   State.     City   of  Newport   v.   Berry,   14  R.   29, 
10  R.  539. 

WITHIN  THE  PURVIEW.— Neither  the  Civil  nor  Criminal 
Code  repeals  the  General  Statutes,  or  any  part  thereof, 
except  where  the  Code  has  provided  a  mode  of  procedure, 
by  which  the  law  upon  a  particular  subject,  as  contained 
in  the  General  Statutes,  may  be  fully  and  effectually  en- 
forced, the  act  adopting  the  Civil  Code,  and  the  act  adopting 
the  Criminal  Code  each  providing  for  the  repeal  of  only 
such  statutes  as  are  "within  the  purview"  of  its  provisions. 
And  where  some  of  the  provisions  of  the  General  Statutes 
upon  a  particular  subject  are  within  the  purview  of  the 
Code,  and  others  are  not,  if  to  hold  the  former  repealed  and 
the  latter  not,  leads  to  an  absurdity,  none  of  the  provisions 
upon  the  subject  are  to  be  held  repealed.  Com.  v.  Watts, 
84  Ky.  537,  ^  S.  W.  123,  8  R.  571. 

WITHIN  THE  SIGHT  OR  HEARING.— An  indictment 
which  charged  defendant  with  conveying  to  its  premises  and 
permitting  to  assemble  there  large  numbers  of  persons  who 
engaged  in  dancing,  drinking,  swearing,  making  loud  noises, 
and  otherwise  misbehaving,  and  which  alleged  that  such, 
premises  were  on  a  public  highway  located  in  a  village,  near 
to  divers  dwelling-houses  of  various  x>«rsons,  and  that  the 
acts  disturbed  the  peace  and  pleasure  of  persons  residing 
in  the  village  near  the  highway,  sufficiently  alleged  that  the 
acts  took  place  within  the  sight  or  hearing  of  those  passing 
the  premises  or  living  in  the  vicinity.  Com.  v.  Cin.,  N.  O. 
<fe  T.  P.  By.  Co.,  139  Ky.  429,  112  S.  W.  613,  33  R.  1056. 

WITHIN  THREE  DAYS.— It  is  weU  settled  that  the  Code 
requirement  that  the  motion  for  a  new  trial  shall  be  made 
within  three  days  after  the  verdict  is  not  only  mandatory, 
but  means  three  judicial  days,  and  that  the  day  on  which 
the  verdict  or  decision  is  rendered  and  the  day  on  which  the 
motion  is  made  are  both  included  in  the  computation.  Long 
V.  Hughes,  1  Duv.  387;  White  v.  Crutcher,  1  Bush,  472; 
Humphrey  v.  Walton,  2  Bush,  580;  Louisville  BaUway  Co. 
V.  Wellington,  137  Ky.  719;  Boberts  Cotton  Oil  Co.  v.  Dodds 
&  Johnston,  163  Ky.  695,  174  S.  W.  485. 
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WITHIN  TWELVE  MONTHS.— An  indictment  charging 
that  the  offense  was  committed  ^^  within   twelve   months  last 

past,  and  on  the  day  of  ,  189 — ,'*  suflSciently  states 

the  time  of  the  commission  of  the  offense.     Tatum  v.  Com., 
59  S.  W.  32,  22  R.  927. 

WITHIN  TWENTY  MILES.— In  determining  whether  a 
witness  lives  within  twenty  miles  of  the  county  seat,  so  as 
to  authorize  the  reading  of  his  dex>osition  as  provided  by 
Sec.  554,  Civil  Code,  the  usual  and  customary  route  traveled 
should  control.  Powers'  Ezr.  v.  Powers,  52  S.  W.  845,  21 
R.  597. 

WITHIN  TWO  YEARS.— A  parol  agreement  by  a  creditor 
that  if  the  debtor  would  pay  a  certain  amount  **  within  two 
years"  it  would  be  accepted  in  full  of  the  debt,  was  an 
agreement  not  to  be  performed  within  a  year,  and  was  there- 
fore within  the  statute  of  frauds.  Mills  v.  0 'Daniel,  62  S. 
W.  1123,  23  R.  73. 

WITHOUT  A  VALUABLE  CONSIDERATION.— An  allega- 
tion  in  a  petition  that  a  conveyance  was  made  without  a 
valuable  consideration  states  merely  the  pleader's  conclusion 
of  the  law,  and  is  bad  on  demurrer.  Bonsh  v.  Vancebur^,  etc., 
T.  P.  Co.,  120  Ky.  165,  85  S.  W.  735,  27  R,  542. 

WITHOUT  CHILDREN.— Where  a  father  conveyed  land  to 
his  daughter,  providing  in  the  deed  that  in  case  of  her 
death  ** without  children"  before  he  should  die  the  land 
should  revert  to  him,  and  that  if  she  died  after  his  death 
** without  issue"  the  title  should  vest  in  his  grandson,  the 
fee  did  not  become  absolute  upon  the  birth  of  a  child  to  the 
daughter,  but  was  still  subject  to  be  defeated  by  her  death 
at  any  time  without  leaving  children.  Calmes  v.  Jones,  63 
S.  W.  583,  23  R.  504. 

WITHOUT  DAY.— Indefinitely.  A  defendant  was  formerly 
said  to  go  without  day  when  he  was  successful,  the  action 
not  being  adjourned  to  any  future  date.  Cochran's  Law 
Lexicon. 
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WITHOUT  DISTINCTION.— A  testator  who  had  been  twice 
married  left  several  children  by  his  first  wife  surviving  him, 
and  also  children  by  his  second  wife.  In  making  final  dis- 
position of  his  estate,  the  will  proceeds,  ''I  desire  to  give 
to  my  first  children  all  my  negroes,"  and  after  making 
specific  the  devise  to  them  of  other  property,  '*I  desire  that 
my  present  wife  and  her  children  shall  have  my  homestead, 
containing  four  hundred  acres,  to  remain  undivided  for  her 
and  their  benefit  during  widowhood."  After  giving  to  his 
wife  certain  personalty,  he  further  directs  the  balance  sold 
and  the  proceeds  equally  divided  among  all  of  his  children, 
''without  distinction,"  and  that  "all  my  notes  and  accounts 
shall  be  collected,  and  the  proceeds  equally  divided  between 
my  children,  without  distinction."  The  last  wife,  at  the 
time  of  her  marriage  to  the  testator,  was  a  widow  and  had 
one  child,  who  survived  the  testator.  Held,  that  such  child 
was  not  entitled  to  share  with  testator's  children  by  his 
last  wife  in  the  devise  of  the  estate  made  to  them.  Blanken^ 
baker  v.  Snyder,  36  S.  W.  1124,  18  R.  437. 

WITHOUT  FELONIOUS  MALICE.— The  defendant  was  not 
prejudiced  by  an  instruction  which  used  the  words  **  without 
felonious  malice"  instead  of  the  words  ** without  previous 
malice."     Daugherty  v.  Com.,  157  Ky.  348,  163  S.  W.  453. 

WITHOUT  HEIR8.— ''Unless  a  (KflFerent  purpose  be  plainly 
expressed  in  the  instrument,  every  limitation  in  a  deed  or 
will  contingent  upon  a  person  dying  'without  heirs,'  or 
'without  children'  or  'issue,'  or  other  words  of  like  im- 
port, shall  be  construed  a  limitation  to  take  effect  when 
such  person  shall  die,  unless  the  object  on  which  the  c<m- 
tingency  is  made  to  depend  is  then  living,  or,  if  a  child  of 
his  body,  such  child  be  bom  within  ten  months  next  there- 
after."    Ky.  Stats.    (1915),  Sec.  2344. 

WITHOUT  HEIRS  OF  HIS  BODY.— Testator  provided  that 
his  wife  should  have  one-third  of  his  estate  for  life,  and  at 
her  death  it  should  go  to  his  son  J.,  or  in  case  of  his  previous 
death,  to  his  heirs.  He  gave  J.  the  remaining  two-thirds 
of  his  estate,   providing  in   another   clause   of  the  will  that 
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should  J.  die  during  his  minority  and  without  heirs  of  his 
body  the  property  should  go  to  other  designated  persons. 
Held,  that  J.  took  the  fee-simple  title  to  all  of  the  estate 
of  his  father,  subject  to  the  life  interest  of  his  mother  in 
one-third  thereof  and  subject  to  be  defeated  by  his  dying 
before  reaching  his  majority.  The  words  **and  without  heirs 
of  his  body"  refer  to  his  dying  during  his  minority  without 
leaving  heirs  of  his  body.  AUen  v.  Allen,  108  S.  W.  250, 
32  R.  1157. 

WITHOUT  IMPAIRING  ITS  VALUE.— In  an  action  to 
vacate  a  judgment  directing  a  sale  of  land,  the  failure  of 
the  pleader  to  add  to  the  allegation  that  the  land  was  sus- 
ceptible of  division  among  the  owners,  at  the  time  it  was 
sold  for  indivisibility,  the  words  **  without  impairing  its 
value,"  is  cured  by  a  denial  in  the  answer  that  the  land  was 
susceptible  of  division  without  impairing  its  value,  the  denial 
being  as  broad  in  terms  as  the  allegation  in  the  petition 
should  have  been.  Taylor  v.  Webber,  83  S.  W.  567,  26  R. 
1199. 

WITHOUT  LAWFUL  ISSUE.— The  phrase  ''unmarried  and 
without  issue,"  used  in  a  devise  to  children,  held  to  mean 
"without  lawful  issue."  Kennedy  v.  Arthur,  3  Ky.  Opin. 
466. 

WITHOUT  OFFICE  FOUND.— See  Oppicb  Found. 

WITHOUT  PREVIOUS  MALICE.— The  defendant  was  not 
prejudiced  by  an  instruction  which  used  the  words  **  with- 
out felonious  malice"  instead  of  the  words  ** without  previous 
malice.*'     Daugherty  v.  Com.,  157  Ky.  348,  163  S.  W.  453. 

WITHOUT  PROBABLE  CAUSE.— See  Malictous  Prosecu- 

TION. 

WITHOUT  RECOURSE.— ''A  qualified  endorsement  con- 
stitutes the  endorser  a  mere  assignor  of  the  title  to  the 
instrument.  It  may  be  made  by  adding  to  the  endorser's 
signature  the  words  'without  recourse*  or  any  words  of 
similar   import.     Such   an   endorsement   does   not   impair  the 
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negotiable  character  of  the  instrument."  Negotiable  Inst 
Law,  Ky.  Stats.   (1915),  Sec.  37206,  Subsec.  38. 

The  purpose  of  an  endorsement  "without  recourse"  is 
to  transfer  the  title  to  the  instrument  of  writing  to  the  pur- 
chaser, without  creating  any  personal  liability  on  the  part 
of  the  one  so  transferring  and  endorsing  it.  Ooolrick  y. 
Wallace,  154  Ky.  596,  157  S.  W.  920. 

Where  a  note  is  endorsed  by  two  persons  and  the  words 
"without  recourse"  are  added  to  such  endorsement  and 
occupy  such  position  with  reference  thereto  that  ambiguity 
arises  as  to  which  of  said  endorsements  they  are  intended 
to  apply,  parol  evidence  is  admissible  to  show  to  which 
endorsement  such  words  are  applicable.  Ooolrick  y.  Wallace, 
154  Ky.  596,  157  S.  W.  920. 

In  an  action  against  appellee  as  endorser  of  certain 
promissory  notes,  where  the  defense  interposed  was  that  by 
fraud  or  mistake  the  words  "without  recourse"  were  omitted 
from  the  endorsement,  the  evidence  examined  and  held  that 
appellant  was  an  innocent  holder  for  a  valuable  considera- 
tion, and  had  a  right  to  rely  upon  the  open  endorsement  of 
appellee.     Oaertner  v.  Kraft,  164  Ky.  712,   176  S.  W.  207. 

"An  assignment  of  a  note  without  recourse  only  relieves 
the  assignee  of  the  responsibility  by  reason  of  the  insolvency 
of  the  obligors,  but  there  is  an  implied  warranty  that  the 
signatures  are  genuine,  and  the  assignee  is  not  required  to 
use  the  same  diligence  in  testing  the  genuineness  of  the  paper 
as  is  required  in  testing  the  solvency  of  the  obligors  in  case  of 
a  mere  assignment  for  value."  Maze  v.  Omngsville  Backing 
Co.,  63  S.  W.  428,  23  R.  574. 

When  a  note  executed  for  the  price  of  land  was  assigned 
by  the  vendor  "without  recourse,"  he  representing  that  it 
was  a  lien  on  the  land,  and  that  he  would  not  execute  a  deed 
until  it  was  paid,  and  he  afterward,  at  the  request  of  vendee, 
fraudulently  conveyed  the  land  to  a  third  party  without 
retaining  a  lien,  he  is  liable,  notwithstanding  his  assignment 
was  "without  recourse."    Briney  v.  Hay  den,  12  R.  357. 

A.  assigned  to  B.  "without  recourse"  a  note  purporting 
to  be  secured  by  a  mortgage  on  land.     There  was  a  prior 
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mortgage,  and  the  title  to  the  land  was  defective,  and  it 
was  all  consumed  in  paying  the  prior  mortgage — ^the  maker 
of  the  note  was  insolvent.  No  fraud  was  charged.  In  the 
action  by  B.  against  A.,  held,  that  the  facts  alleged  do  not 
import  a  warranty,  that  the  assignment  by  its  terms  pre- 
cludes the  idea  that  there  was  a  warranty,  or  rather  is  in 
effect  an  express  refusal  to  give  a  warranty.  A  written 
contract  can  not  in  the  absence  of  fraud  or  mistake  be  altered 
by  parol  evidence.     Id. 

The  assignee  of  a  note  sold  without  recourse  may  recover 
of  the  assignor  either  upon  the  ground  of  a  warranty  that 
the  signature  was  genuine  or  of  the  want  of  consideration 
after  bringing  suit  against  the  obligor,  who  pleaded  nan  est 
factum.  Ware  v.  McCormack,  96  Ky.  139,  16  R.  385,  15 
E.  59;  Maze  v.  Banking  Co.,  63  S.  W.  428. 

See  note  on  subject  of  ** without  recourse"  in,  29  L.  R. 
A.   (N.S.)   378. 

WITHOUT  RIGHT.— In  an  action  by  an  abutting  owner 
against  one  for  entering  uipon  and  removing  ground  from  a 
public  alley,  the  statement  that  such  entry  was  without  **  right 
or  authority,"  is  insufScient  without  a  further  allegation  that 
defendant  did  so  without  the  consent  of  the  city.  Jones' 
Admr.  v.  Atkins,  7  Ky.  Opin.  415. 

In  a  prosecution  of  the  president  of  an  insolvent  corpora- 
tion for  embezzlement  in  the  declaration  and  receipt  of  divi- 
dends alleged  to  have  been  appropriated  by  him  fraudulently 
and  without  right,  failure  of  the  court  to  define  the  limita- 
tions of  the  term  "right''  and  the  meaning  of  ''fraudulent" 
was  error.  Taylor  v.  Com.,  119  Ky.  731,  75  -S.  W.  244,  25 
R.  374. 

WITNESS. — **  Subject  to  the  exceptions  and  modifications 
contained  in  Sec.  606,  every  person  is  competent  to  testify 
for  himself  or  another,  unless  he  be  found  by  the  court 
incapable  of  understanding  the  facts  concerning  which  his 
testimony  is  offered."     Civil   Code,   Sec.  605. 

It  is  provided  in  Civil  Code,  Sec.  732,  Subsec.  7,  that  in 
construing  the  Code  **The  words  'signature,'  'subscription' 
and  words  of  like  import,  include  a  mark  by,  or  for,  a  per- 
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son  who  can  not  write,  if  his  name  be  subscribed  to  an 
instrument  and  witnessed  bj  a  person  who,  near  thereto, 
writes  his  own  name  as  a  witness." 

"If  either  party  require  it,  the  judge  may  exclude  from 
the  court  room  any  witness  of  the  adverse  party  not  at  the 
time  under  examination,  so  that  he  may  not  hear  the  testi- 
mony of  the  other  witnesses.  But  this  rule  shall  not  apply 
to  the  parties  to  the  action  or  the  ofQcers  of  the  court" 
Civil  Code,  Sec.  601. 

A  boy  twelve  years  of  age,  while  not  able  to  define  the 
legal  obligation  of  an  oath,  but  knowing  that  by  being 
sworn  he  was  required  to  tell  the  truth  and  would  be  pun- 
ished for  it  if  he  did  not  do  so,  is  a  competent  witness  on 
the  trial  of  one  for  homicide.  Brigki  v.  Com.,  120  Ky.  298, 
86  S.  W.  527,  27  R.  677. 

Whether  one's  religious  training  has  been  so  developed 
that  he  comprehended  his  responsibility  to  God  for  lying  is 
not  material  as  affecting  his  competency  as  a  witness  in  a 
court  of  justice.  His  belief  or  unbelief  in  Deity  may  affect 
his  credibility,  but  not  his  competency  as  a  witness.  Bright 
V.  Com.,  120  Ky.  298,  86  S.  W.  527,  27  R.  677. 

By  the  Civil  Code,  every  person  is  competent  to  testify 
for  himself  or  another,  subject  to  certain  exceptions,  unless 
he  be  found  by  the  court  incapable  of  understanding  the 
facts  concerning  which  his  testimony  is  offered.  The  Crim- 
inal Code  contains  no  such  provision.  Held,  that  its  silence 
on  this  point  leaves  in  force  in  this  State  as  to  criminal 
prosecutions  the  common  law,  as  it  affects  the  competency 
of  witnesses.  Brighi  v.  Cam.,  120  Ky.  298,  86  S.  W.  527, 
27  R.  677, 

One  so  insane  that  he  does  not  comprehend  the  obligation 
of  an  oath,  or  that  he  can  not  give  a  rational  account  of 
the  matters  to  which  he  testifies,  is  incompetent  as  a  witness. 
City  of  Covington  v.  O'Meara,  133  Ky.  762,  119  S.  W.  187. 

Under  Sec.  606  of  the  Civil  Code,  which  prevents  a  party 
from  testifying  for  himself  with  reference  to  statements  or 
transactions  had  with  a  party  who  is  dead  at  the  time  the 
testimony    is   offered,    one    co-defendant    can    not    testify    for 
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the  other  where  their  interests  are  not  severable,  and  where 
both  must  stand  or  fall  together,  nor  can  the  husband  of 
one  party  in  such  case  testify  for  the  other.  Dunbar  v. 
Meadows,  165  Ky    275,  176  S.  W.  1167. 

WITNESS  TO  THE  WILL.— The  Supreme  Court  of  Kansas 
held  that  the  words  ** witness  to  the  will*'  referred  to  an 
attesting  witness.  Kirly  v.  Sellards,  82  Kas.,  291,  108  Pa- 
cific, 73,  28  L.  R.  A.  (N.S.)  270;  McNamara  v.  Coughlin, 
159  Ky.  814,  169  S.  W.  575. 

WOMAN. — The  word  woman  as  used  in  the  statute  denounc- 
ing the  offense  of  detaining  a  woman,  embraces  every  female 
of  the  human  race,  girls  as  well  as  fully  developed  women. 
Howell  V.  Com.,  5  R.  174;  Couch  v.  Com.,  16  R.  477. 

In  the  statute  providing  for  punishment  of  those  who 
imlawfully  take  and  detain  a  woman  against  her  will,  with 
intent  to  carnally  know  her,  the  term  ''woman"  is  used 
synonymously  with  ** female,''  and  the  accused  is  guilty 
whether  the  woman  is  over  fourteen  years  of  age  or  under 
said  age.     Howell  v.  Com.,  12  Ky.  Opin.  199. 

**The  words  'police  station'  shall  be  construed  under  this 
Act  (Jail  Matron  Act — Cities  of  First  Class)  to  mean  any 
place  where  persons  are  temporarily  under  arrest;  the  word 
'women'  shall  include  any  person  of  the  female  sex."  Acts 
1912,  p.  82;  Ky.  Stats.   (1915),  Sec.  2877a. 

A  woman  is  a  "person"  and  so  is  a  corporation  within 
the  contemplation  of  the  Fourteenth  Amendment  to  the 
Federal  Constitution,  and  entitled  to  the  equal  protection 
of  the  laws.  Carrtthers  v.  City  of  SheXbyviOe,  126  Ky.  769, 
104  S.  W.  744,  31  R.   1166. 

WORDS. — ^^ Language  is  properly  defined)  (b)  *a  system 
of  articulate  sounds,  significant  by  compact.'  This  com- 
pact is  established  by  common  consent,  use  and  custom  in 
every  country.  It  is  this  established  use,  custom  and  c<Mn- 
mon  consent  which  makes  names,  words  and  terms  mark  and 
signify  particular  ideas.  All  men,  therefore,  who  speak 
intelligibly  to  others,  must  use  words  which  stand  for  ideas> 
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and  employ  those  words  according  to  their  common  use  and 
acceptation   in   the  language   of  the   country."     1  Bibb,   18. 

WORDS  AND  FIGURES.— In  construing  a  written  contract 
where  words  and  figures  conflict,  the  words  control.  Mutual 
Ben,  Life  Im.  Co.  v.  First  Nat.  Bank,  69  S.  W.  1,  24  R.  580. 

WORDS  AND  PHRASES.— It  is  provided  in  Ky.  Stats., 
See.  460,  in  the  -chapter  on  ** Construction  of  Statutes,"  that, 
''All  words  and  phrases  shall  be  construed  and  understood 
according  to  the  common  and  approved  usage  of  language; 
but  technical  words  and  phrases  and  such  others  as  may  have 
acquired  a  peculiar  and  appropriate  meaning  in  the  law,  shall 
be  construed  and  understood  according  to  such  meaning." 
Bead  v.  Com.,  165  Ky.  612. 

This  statute  is  only  declaratory  of  a  part  of  the  common 
law  on  the  subject.  There  are  other  rules  of  construction  of 
equal  dignity  and  importance,  which,  although  not  incorpo- 
rated in  the  statute,  are  as  binding  ux>on  the  courts  as  if 
embodied  in  it.  One  of  these  rules  is  that  every  statute  ought 
to  be  expounded,  not  according  to  the  letter,  but  according  to 
the  meaning,  and  another  that  **  every  interpretation  that  leads 
to  an  absurdity  ought  to  be  rejected;"  and  still  another  that 
a  laiw  ''ought  to  be  interpreted  in  such  manner  as  that  it  may 
have  effect,  and  not  be  found  vain  and  illusive.  Bailey  v. 
Com.,  11  Bush,  691. 

The  general  rules  for  construing  words  in  the  Statutes  are 
laid  down  in  Ky.  Stats.,  Sees.  446  to  469,  inclusive. 

The  general  rules  for  construing  words  in  the  Civil  Code 
of  Practice  are  laid  down  in  Civil  Code,  Sees.  732,  733. 

See,  also,  Kentucky  Digests,  title  Statutes. 

Where  words  used  in  a  statute  have  reference  to  a  trade 
or  profession,  and  have  a  popular  and  a  trade  or  technical 
meaning  they  wall  be  given  the  meaning  understood  by  the 
trade  to  which  they  apply.  Katzman  v.  Com.,  140  Ky.  124, 
130  S.  W.  990,  30  L.  R.  A.   (N.S.)  519. 

Though  a  statute  states  what  the  meaning  of  a  phrase  shall 
be  when  used  in  a  certain  article  of  the  statutes,  where  the 
phrase  means  the  same  wherever  it  may  appear  in  the  statutes. 
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the  definition  therein  given  must  control  elsewhere,  unless 
there  is  eome  statutory  interdiction.  Dixon  v.  CaudUl,  143 
Ky.  626. 

WORK  AND  LABOR.— A  demand  for  freight  can  not  be 
distinguished  from  the  ordinary  case  of  *'work  and  labor 
done;"  and,  though  a  plaintiff  may  fail  in  supporting  a 
special  count,  he  may  recover  on  a  general  count.  Shaizell 
V.  Eart,  2  Mar.  192. 

WORK-BEAST. — ^Work-beast  and  work-horse,  as  used  in 
the  statute,  means  an  animal  which  can  be  rendered  fit  for 
service  as  well  as  one  of  mature  age  and  in  actual  use.  A 
mare  and  her  colt,  the  debtor  owning  no  other  work-beast, 
held  exempted  in  this  case.  Winfrey  v.  Zimmemum,  8  Bush, 
588. 

Defendant  can  elect  but  one  work-beast;  if  he  has  one 
in  the  county  and  one  out  of  it,  he  can  not  elect  the  former. 
Robinson  v.  Myers,  3  Dana,  441. 

A  horse  nineteen  months  old,  never  having  been  worked,  is 
a  **workbeast."    MoClanahan  v.  McOUl,  1  Ky.  Opin.  178. 

WORK  OF  NECESSITY.— The  work  required  of  the  prison 
guard  by  the  statute  and  rules  of  the  Board  of  Prison  Com- 
missioners is  such  work  as  the  law  regards  ''work  of  neces- 
sity," in  the  meaning  of  that  term  as  used  in  Sec.  1321, 
Ky.  Stats.,  which  declares:  *'No  work  or  business  shall  be 
done  on  the  Sabbath  day,  except  the  ordinary  household 
offices,  or  other  work  of  necessity,  or  charity.  .  .  .'^ 
Page  v.  O'Sullivwn,  159  Ky.  703,  169  S.  W.  542. 

It  is  not  a  violation  of  Sec.  1321,  Ky.  Stats.,  for  the 
keeper  of  a  restaurant  to  keep  his  place  of  business  open  on 
Sunday  for  the  sale  of  bread,  sandwiches,  coffee  and  similar 
articles.  The  traveling  public,  of  necessity,  must  obtain 
something  to  eat  on  Sunday,  and  the  keeper  of  a  restaurant 
may  keep  open  his  place  of  business  so  as  to  furnish  needed 
articles  to  the  public.  Com,  v.  London,  149  Ky.  372,  149 
S.  W.  852. 

"While  the  work  of  barbering  on  Sunday  may  not  be 
classed  as  a  necessity,  it  is  not  such  a  business  as  warranted 
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£7.  Stats.,  Sec.  1322,  putting  it  into  a  class  by  itself,  and 
visiting  on  barbers  a  penalty  more  severe  and  different  from 
those  ^  imposed  by  Sec.  1321  on  others  following  their  nsaal 
occupations  on  Sunday;  and  such  Sec.  1322  must  be  held  to 
discriminate  unjustly  and  unreasonably  against  a  class  en- 
gaged in  a  perfectly  harmless  pursuit,  and  to  be  inoperative 
and  void,  as  violating  Ky.  Const.,  Sec.  59,  Subsecs.  4,  29, 
prohibiting  a  special  law  where  the  general  law  can  be 
applied  or  local  or  special  acts  as  to  punishment  of  crimes 
or  misdemeanors,  or  remission  of  fines,  penalties,  or  for- 
feitures. Strafman  v.  Cam.,  137  Ky.  500,  125  S.  W.  1094, 
136  Am.  St.  Rep.  299. 

An  innkeeper,  not  being  exempt  from  Ky.  Stats.,  Sec, 
1304,  by  which  no  one  can  sell  intoxicating  liquors  withont 
a  license,  violates  Sec.  1303,  declaring  it  an  offense  to  sell 
such  liquor  on  Sunday  by  serving  it  with  a  Sunday  meal, 
though  an  innkeeper's  ordinary  business  is  one  of  necessity 
within  Sunday  closing  acts.  Seelbach  Hotel  Co.  v.  Cam., 
135  Ky.  376,  122  S.  W.  190,  25  L.  R.  A.  (N.S.)  943. 

Where  a  part  of  a  railroad  track  is  suddenly  rendered 
unsafe  on  the  Sabbath  day,  and  delay  might  endanger  the 
safety  of  passengers  or  freight,  the  company  may  lawfully 
repair  the  track  on  that  day;  but  the  making  of  ordinary 
repairs  is  not  a  work  of  necessity.  L.  &  N.  B.  Ca.  v.  Cam., 
92  Ky.  114,  13  R.  439. 

That  stat?ute  excepts  **work  required"  in  the  maintenance 
or  operation  of  railroads.  In  a  petition  to  recover  the  pen- 
alty, the  work  alleged  to  have  been  done  was  whitewashing, 
mowing,  pulling  and  cutting  grass  and  high  weeds,  and  clean- 
ing up  along  and  on  defendant  railway  company's  line  of 
railroad,  right  of  way,  and  roadbed.  Held,  that  the  work 
alleged  was  not  within  the  exception,  notwithstanding  every 
railroad  is  required  by  statute  to  keep  its  right  of  way  clear 
and  free  from  weeds,  high  grass,  etc.,  since  that  character 
of  work  can  be  done  on  week  days,  and  the  exception  in 
the  statute  was  intended  to  apply  only  to  work  necessary  to 
be  done  on  the  Sabbath.  Com.  v.  C.  &  0.  Ry.  Co.,  128  Ky. 
542,  108  S.  W.  851,  32  R.  1400. 
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The  running  of  an  excursion  train  on  Sunday  is  a  work  of 
necessity.    L.  &  N.  B.  Co.  v.  Cam,,  30  S.  W.  878,  17  E.  223. 

The  law  regards  that  as  a  necessity  which  the  common 
sense  of  the  country  in  its  ordinary  mode  of  doing  business 
regards  as  necessary.  The  change  in  the  habits  and  customs 
of  the  people  and  the  mode  and  character  of  transportation 
and  travel  make  that  a  necessity  at  this  day  that  half  a 
century  since  would  not  have  been  so  regarded.  Com.  v. 
L.  &  N.  B.  Co.,  80  Ky.  291,  3  R.  788. 

The  running  of  its  trains  by  a  railroad  company  upon 
its  road,  transporting  passengers,  baggage,  live  stock,  goods, 
etc.,  on  the  Sabbath  day  is  a  work  of  necessity  within  the 
meaning  and  not  a  violation  of  Sec.  10,  Art.  17,  Chap.  29, 
Gen.  Stats.     Com.  v.  L.  &  N.  B.  Co.,  80  Ky.  291,  3  R.  788. 

Courts  take  judicial  notice  of  the  fact  that  the  running 
of  trains  on  the  Sabbath  is  a  **work  of  necessity."  While 
a  railroad  may  engage  in  such  a  running  of*  trains  as  to 
constitute  a  violation  of  the  statute,  in  such  case  the  indict- 
ment should  so  aver  the  facts  that  the  court  can  as  a  matter 
of  law  say  that  there  has  been  a  violation  of  the  statute. 
Com.  V.  L.  &  N.  B.  Co.,  12  R.  505. 

In  a  penal  action  against  one  for  violating  the  Sabbath,  an 
allegation  in  the  petition  that  a  certain  work  "was  not  a  work 
of  necessity  or  charity,"  is  an  allegation  of  fact  and  not  a  mere 
conclusion.  But  if  the  acts  complained  of  are  specifically  set 
forth,  and  it  appears  that  they  were  a  **work  of  necessity  or 
charity,"  the  petition  is  bad,  notwithstanding  the  allegation 
that  they  were  not  **a  work  of  necessity  or  charity."  L.  <j& 
N.  B.  Co.  V.  Com.,  92  Ky.  114,  12.  R.  603,  13  R.  439.  See 
Com.  V.  L.  &  N.  B.  Co.,  12  R.  505. 

WORKMEN. — A  rule  of  the  company  providing  that  **  work- 
men" under  car  must  display  a  blue  flag  does  not  apply  to 
conductor  of  yard  freight  crew  between  cars  to  make  tem- 
porary repairs  so  that  <joupling  might  be  made.  C,  N.  0.  & 
T.  P.  By.  Co.  V.  LovelVs  Admr.,  141  Ky.  249,  132  S.  W.  569. 

WORKMEN'S  COMPENSATION  ACT.— The  Kentucky 
Workmen's  Convpensation  Act  was  Act  of  March  21,  1914. 
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(Acts  1914,  Ch.  73,  p.  226.)     It  was  held  unconstitutional  in 
161  Ky.  562. 

WORKMANLIKE. — See  Qood  and  Workmakukb  Manner. 

WORK  REQUIRED.-^ee  Work  of  Necessitt. 

WORKING  STATUTE  APPLIED.— It  is  not  sufficient  for 
the  jury  to  say  in  the  verdict,  **the  working  statute  applied," 
instead  of  that  defendant  must  be  put  at  hard  labor.  Eldridge 
V.  Com.,  87  Ky.  365,  10  R.  176. 

WOULD. — ^In  an  action  for  assault  on  a  passenger  by 
fellow-passengers,  in  an  instruction  stating  the  duty  of  the 
conductor  to  protect  the  party  assaulted  if  he  ''anticipated 
that  such  assault  might  be  made,"  it  was  not  error  to  use 
the  word  "might"  instead  of  ** would,"  since  the  law  requires 
that  a  carrier  use  the  highest  degree  of  diligence  to  protect 
passengers  from  assault  which  may  be  reasonably  anticipated, 
and  the  word  **might"  is  used  in  place  of  "may"  when 
referring  to  past  time  or  a  past  event.  Louisville  Ry,  Co.  v. 
Wellington,  137  Ky.  719,  126  S.  W.  370,  128  S.  W.  1077. 

The  word  "would"  in  oral  contract  held  inadvertently 
used.  Ayer  &  Lord  Tie  Co.  v.  O'Bannon  <&  Co.,  164  Ky.  36, 
174  S.  W.  783. 

WRECK  AND  TEAR  DOWN.— A  contract  to  "wreck  and 
tear  down"  is  not  a  contract  to  remove  the  material.  Wood- 
ruff V.  Bourbon  Stock  Yards  Co.,  149  Ky.  576,  149  S.  W.  960. 

WRIT.— It  is  provided  in  Civil  Code,  Sec.  732,  Subsec.  27, 
that  in  the  construction  of  the  Code  the  word  "writ"  means 
an  order  or  precept  in  writing,  issued  by  a  court,  clerk  or 
judicial  officer. 

It  is  provided  in  Civil  Code,  Sec.  732,  Subsec.  26,  that  in 
the  construction  of  the  Code  the  word  "process"  means  a 
writ  or  summons  issued  in  the  course  of  judicial  proceedings. 

WRIT  OF  ELECTION.— The  time  of  holding  elections 
being  fixed  by  law,  no  writ  of  election  is  necessary.  McCreary 
V.  Williams,  153  Ky.  49,  154  S.  W.  417. 
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WRIT  OF  ERROR.— A  writ  of  error  does  not  lie  in  behalf 
of  the  Commonwealth  to  reverse  an  acquittal  of  the  defendant 
unless  the  right  is  expressly  given  by  statute,  in  the  absence 
of  express  constitutional  prohibition,  to  allow  an  appeal  or 
vfTit  of  error  to  the  prosecution  in  criminal  cases.  Com.  v. 
Prall,  146  Ky.  109,  142  S.  W.  202. 

A  mandamus  is  a  writ  issuing  only  in  cases  relating  to 
the  public  and  the  government,  and  is  therefore  termed  a  pre- 
rogative writ — 4  Bac.  497,  title  Mandamus,  (A.)  No  writ  of 
error  lies  but  on  a  judgment,  or,  on  an  award  in  nature  of  a 
judgment— Bac.  Ab.  2  Vol.  452,  Coke  Lit.  288,  b.  A  man- 
damus lies  where  there  is  a  delay,  refusal  or  neglect  of 
justice,  to  quicken  the  negligence,  or  obviate  the  denial — 3 
Blac  Com.  109,  110,  111.  The  writ  of  error  is  a  writ  of  right, 
demandable,  ex  debiio  justitiae^  and  may  be  even  against  the 
king  without  petition— 1  Salk.  264,  2  Salk.  504.  The  writ 
of  mandamus  is  discretionary;  and  may  be  granted  or  refused, 
even  in  cases  where  it  might  seem  an  appropriate  remedy; 
as  where  the  end  of  it  is  merely  a  private  right,  where  the 
granting  of  it  would  be  attended  with  manifest  hardships 
and  difficulties — 4  Bac.  Ab.  515.  Daniel  v.  Warren  County 
Court,  1  Bibb,  499. 

WRIT  OF  EXECUTION.— A  capioB  ad  satisfaciendum  is  a 
'*writ  of  execution"  within  the  meaning  of  the  statute  which 
demands  a  penalty  against  sheriffs  who  fail  to  return  writs 
of  execution  within  thirty  days  after  the  return  day.  Bailer 
V.  Leathers,  9  R.  971. 

WRIT  OF  INJUNCTION,— Abolished  in  Kentucky.  See 
Injunction. 

WRIT  OF  MANDAMUS.— See  Mandamus. 

WRIT  OF  NE  EXEAT.— '*  The  writ  of  ne  exeat,  as  a  remedy 
in  a  civil  action,  is  abolished."    Civil  Code,  Sec.  688. 

WRIT  OF  POSSESSION.— An  officer  has  no  authority 
under  a  writ  of  possession,  to  dispossess  one  who  was  not  a 
party  to  the  action  from  which  the  writ  issued,  and  who  had 
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poMession  under  one  who  was  not  a  party  thereto.    Martin  v. 
Hall,  152  Ky.  677,  153  S.  W.  997. 

WRIT  OF  PROHIBITION.— "The  writ  of  prohibition  is  an 
order  of  the  Circuit  Court  to  an  inferior  court  of  limited 
jurisdiction,  prohibiting  it  from  proceeding  in  a  matter  out 
of  its  jurisdiction."     Civil  Code,  Sec.  479. 

The  Circuit  Court  of  any  county  may,  by  writ  of  pro- 
hibition, restrain  all  other  courts  of  inferior  jurisdiction  in 
the  limits  of  the  county  from  exceeding  their  criminal  juris- 
diction.    Crim.  Code,  Sec.  25. 

Under  Civil  Code,  Sec.  479,  defining  the  *'writ  of  pro- 
hibition" as  an  order  to  an  inferior  court  to  prevent  the 
usurpation  of  jurisdiction,  and  Crim.  Code,  Sec.  25,  author- 
izing the  Circuit  Court,  by  writ  of  prohibition,  to  restrain 
other  courts  of  inferior  jurisdiction  from  exceeding  their 
criminal  jurisdiction,  the  Circuit  Court  may  issue  the  writ  of 
prohibition  to  prevent  one,  claiming  to  be  police  judge  of  a 
district,  from  executing  a  judgment  of  his  court  for  a  fine 
and  costs,  where  the  provision  creating  the  police  court  has 
been  repealed.    Morris  v.  RamdaU,  129  Ky.  720,  112  S.  W.  856. 

The  writ  of  prohibition  will  only  be  granted  when  the 
inferior  court  is  proceeding  in  a  matter  out  of  its  jurisdiction, 
and  will  not  lie  to  restrain  an  inferior  tribunal  from  acting 
within  its  jurisdiction,  however  erroneous  its  action  may  be. 
Com.  V.  Weissinger,  143  Ky.  368,  136  S.  W.  875. 

The  county  judge  has  power  to  pass  upon  the  suflBciency 
of  an  affidavit  of  bias,  and  if  he  rules  that  it  is  not  sufficient 
his  decision  is  the  exercise  of  a  judicial  discretion,  however 
erroneous  it  may  be,  and  can  not  be  controlled  by  the  writ  of 
prohibition  if  the  complaining  party  has  any  other  adequate 
remedy.    Rush  v.  Denhardt,  138  Ky.  238,  127  S.  W.  785. 

The  Court  of  Appeals  may  issue  the  writ  of  prohibition 
against  inferior  jurisdictions,  although  acting  within  the  scope 
of  their  jurisdiction,  when  the  petitioner  has  no  other  ade- 
quate remedy.    Id, 

Under  Ky.  Const.,  Sec.  110,  defining  the  jurisdiction  of 
the  Court  of  Appeals,  that  court  has  large  discretion,  and  the 
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question  whether  or  not  the  writ  of  prohibition  will  issue 
must  be  left  to  this  discretion;  each  case  being  adjudged  on 
i1»  merits.    Rush  v.  Denhardt,  138  Ky.  238,  127  S.  W.  785. 

The  writ  of  prohibition  is  an  order  of  the  Circuit  Court 
to  an  inferior  court  of  limited  jurisdiction,  prohibiting  it  from 
proceeding  in  a  matter  out  of  its  jurisdiction  (Civil  Code, 
Sec.  479).  If  the  inferior  court  has  jurisdiction,  the  Circuit 
Court  can  not  grant  a  writ  of  prohibition  to  prevent  the 
inferior  <;ourt  from  deciding  the  case,  although  he  may  be  of 
opinion  that  it  will  decide  it  improperly*  Hughes  v.  Hoi' 
brook,  108  S.  W.  225,  32  R.  1210. 

As  provided  in  Civil  Code,  Sec.  479,  a  writ  of  prohibition 
is  an  order  which  is  issued  by  the  Circuit  Court  to  an  inferior 
court  of  limited  jurisdiction  prohibiting  it  from  proceeding 
in  a  matter  out  of  its  jurisdiction.  Thomas  v.  Davis,  110  S. 
W.  408,  33  R.  569. 

Constitution,  Sec.  110,  providing  that  the  Court  of  Appeals 
"shall  have  power  to  issue  such  writs  as  may  be  necessary 
to  give  it  a  general  control  of  inferior  jurisdiction,"  does  not 
authorize  that  court,  by  writ,  to  prohibit  the  Court  of  Com- 
mon Pleas  from  proceeding  with  the  trial  of  a  cause  for  want 
of  jurisdiction  where  the  determination  of  such  jurisdiction 
involves  a  question  of  fact.  Preston  v.  Fidelity  Trust  & 
Safety  Vault  Co.,  94  Ky.  295,  15  R.  130. 

A  writ  of  prohibition  will  be  issued  against  an  inferior 
tribunal  only  to  prevent  it  from  exercising,  or  attempting  to 
exercise  a  jurisdiction  that  does  not  belong  to  it.  Carey  v. 
Sampsm,  150  Ky.  460,  150  S.  W.  531. 

A  Justice's  Court  having  jurisdiction  of  the  amount  in 
controversy  and  of  the  parties  to  the  action  has  jurisdiction 
to  determine  whether  or  not  the  income  from  a  trust  fund 
devised  to  certain  trustees  for  the  defendants  supported  and 
directed  by  the  judgment  of  a  court  of  competent  jurisdiction 
to  be  paid  to  the  defendant  at  the  rate  of  $10.00  per  month, 
may  be  subjected  to  the  payment  of  the  defendant's  debts, 
and  prohibition  will  not  lie  to  prevent  the  justice  from  the 
proceeding  to  hear  and  determine  the  question.  Chiles  v. 
Howard  Sheffer's  Exrs.,  146  Ky.  42,  141  S.  W.  369. 


Digitized  by  VjOOQIC 


WRIT  OF  PROHI.      3694      WRIT  OF  PROHI. 

Under  Sec.  110  of  the  Constitution,  the  Court  of  Appeals 
may  issue  writs  of  prohibition  only  against  judicial  officers 
and  not  against  ministerial  officers,  and  no  writ  will  be  issued 
where  there  is  another  adequate  remedy.  Morgan  v.  Clements, 
153  Ky.  33,  154  S.  W.  370. 

The  writ  of  prohibition  may  be  issued  by  the  Circuit  Court 
against  an  inferior  court,  where  the  latter  court  is  attempting 
to  act  out  of  its  jurisdiction,  or  where  the  writ  of  prohibiti(»& 
is  the  only  adequate  remedy  to  which  the  party  applying 
therefor  can  resort.  CuUins  v.  WiUiamg,  156  Ky.  57,  160 
S.  W.  733. 

Prohibition  lies  to  prevent  the  court  from  proceeding  in 
a  case  which  belongs  to  a  higher  tribunal,  or  of  which  no 
court  can  take  cognizance.     Arnold  v.  Shields,  5  Dana,  21. 

Prohibition  does  not  lie  to  prevent  any  tribunal  from  de- 
ciding erroneously  or  from  enforcing  an  erroneous  judgment 
Arnold  v.  Shields,  5  Dana,  21 ;  Coe  v.  Standdford,  11  B.  M.  197. 

Where  the  County  Court  is  proceeding  in  a  matter  under 
a  statute  which  is  unconstitutional,  and  its  only  authority  is 
under  the  statute,  the  proper  remedy  is  by  writ  of  pnrtiibi- 
tion.     Pennington,  v.  Woolfolk,  79  Ky.  13,  3  R.  42. 

A  writ  of  prohibition  can  not  issue  to  prevent  an  inferior 
court  from  making  an  erroneous  decision,  or  enforcing  an 
erroneous  judgment  or  order — it  can  be  granted  only  to  pro- 
hibit the  court  from  proceeding  in  a  matter  out  of  its  juris- 
diction.   BamJc  Lick  T.  P.  Co.  v.  Phelps,  81  Ky.  613,  5  R.  713. 

A  writ  of  prohibition  is  directed  to  a  judicial  tribunal,  and 
not  to  a  legislative  body  such  as  a  city  council.  Potion  v. 
Stephens,  14  Bush,  324. 

A  writ  of  prohibition  is  the  remedy  provided  by  the  city 
charter  to  restrain  an  inferior  court  from  proceeding  under 
an  invalid  ordinance.  Shinkle  v.  City  of  Covington,  83  Ky. 
420,  7  R.  412. 

The  preventive  order  allowable  pending  the  motion  for 
prohibition  (C<>de,  Sec.  476),  expires  when,  the  motion  being 
heard  on  demurrer  or  answer,  the  final  order  is  made  (Sec. 
475)  granting  or  refusing  the  writ,  and  can  not  be  kept  in 
force  by  supersedeas  on  the  applicant's  appeal  from  the  order 
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refusing  the  writ    Gibbs  v.  Board  of  Aldermen  of  LouisviUe, 
95  Ky.  471,  16  E.  46. 

WRIT  OF  RESTITUTION.— The  object  of  the  writ  of  resti- 
tution is  to  restore  to  him  adjudged  the  right  of  possession 
that  which  he  can  not  otherwise  gain;  it  takes  the  place  of 
the  plaintiff's  natural  right  to  repossess  himself  of  hia  own 
by  his  own  force.  Until  it  is  executed,  and  fully  executed, 
the  judgment  is  unsatisfied,  and  the  office  of  the  writ  is 
unperformed.  Dieckman  v.  Weirich,  73  S.  W.  1119,  24  E. 
2340. 

WRITE. — In  order  to  comply  with  the  statute  allowing 
w<Hnen  to  vote  in  school  elections,  and  providing  that  they 
shall  be  able  to  read  and  write,  it  is  sufficient  if  the  voter 
can  read  in  a  reasonably  intelligible  manner  sentences  com- 
posed of  words  in  common  use,  and  of  average  difficulty, 
though  each  and  every  word  may  not  always  be  accurately 
pronounced;  on  the  other  hand,  one  is  able  to  write  who,  by 
the  use  of  alphabetical  signs,  can  express  in  a  fairly  legible 
way  words  in  common  use  and  of  average  difficulty,  though 
each  and  every  word  may  not  be  accurately  spelled.  Jiistice 
V.  Meade,  162  Ky.  421,  172  S.  W.  678. 

WRITING.— It  is  provided  in  Civil  Code,  Seo.  732^  that  in 
construing  the  Code,  the  word  ** writing"  includes  printing 
and  printed  paper. 

Code,  Sec.  527,  providing  that  when  a  writing  purporting 
to  be  the  act  of  a  party  is  filed  with  a  pleading  of  his  adver- 
sary it  may  be  read  as  evidence  against  such  party,  unless 
its  genuineness  is  denied  by  affidavit  made  before  the  trial 
begins,  applies  only  to  writings  of  the  party  against  whom 
it  is  proposed  to  read  them;  the  section  does  not  apply  to 
writings  executed  by  another.     Long  v.  Kerrigan,  13  E.  433. 

It  is  no  objection  to  a  writing  evidencing  the  sale  of  real 
estate  that  it  remained  in  possession  of  the  vendor.  In  this 
case  the  sale  was  made  by  an  auctioneer  (the  agent  for  both 
seller  and  purchaser),  who  made  the  proper  memorandum  in 
a  blank  book  belonging  to  the  vendor,  and  left  it  in  the  ven- 
dor's possession.    McBrayer  v.  Cohen,  92  Ky.  479,  13  E.  667. 
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A  writing  signed  by  defendants  authorizing  a  firm  of  real 
estate  brokers  to  offer  plaintiff  a  named  sum  for  a  city  lot, 
specifically  described,  is  equivalent  to  a  written  offer  by  de- 
fendants themselves  to  plaintiff,  and  the  plaintiff  having  writ- 
ten at  the  bottom  of  the  instrument  his  acceptance  of  the 
offer,  the  two  writings  together  constitute  a  sufficient  memo- 
randum to  satisfy  the  requirements  of  the  statute  of  frauds. 
And  the  acceptance  being  unconditional,  it  is  not  material  that 
it  was  never  delivered  to  defendants  or  to  any  one  for  them. 
Alford  V.  WiUon,  95  Ky.  506,  16  R.  70. 

Where  a  writing  is  essential  to  the  validity  of  a  transaction, 
the  pleading  should  show  the  fact.  Sec.  2128  of  the  Ey.  Stats, 
says  that  such  a  transfer  between  a  husband  and  wife  shall 
not  be  valid  as  to  third  persons  unless  the  transfer  is  in  writ- 
ing, acknowledged  and  recorded.  From  the  facts  alleged,  the 
presumption  will  be  that  the  transfer  was  by  paroL  Sec.  555, 
Newman  on  Pleadings  and  Practice ;  Smith  v.  Fah,  15  B.  Mon. 
443;  Bull  V.  McRea,  8  B.  Mon.  423;  Smith  v.  Theobald,  86  Ky. 
141,  9  R.  449;  Combs  v.  Cardwell,  164  Ky.  542,  175  S.  W.  1009. 

The  writing  which  Sec.  120  of  the  Code  requires  to  be  filed 
with,  and  as  a  part  of  the  petition  is  that  writing  which  evi- 
dences the  indebtedness.  In  fact)  that  is  the  only  evidence 
which  it  is  needful  to  file  as  a  part  of  the  petition.  It  is  not 
even  proper  to  plead  the  evidence.  Kraver  v.  City  of  Hender- 
son, 155  Ky.  633,  160  S.  W.  257. 

It  is  provided  in  Negotiable  Inst.  Law,  Ky.  Stats.  (1915), 
Sec.  37206,  Subsec.  190,  that,  unless  the  context  otherwise  re- 
quires, the  word  ''writing"  includes  print. 

**If  the  paper  itself  is  plain  in  its  statements,  easily  under- 
standable, and  bears  on  its  face  no  evidence  of  the  alleged 
fraud,  it  operates  by  law  to  merge  all  that  was  spoken  before, 
leading  up  to  its  execution.  All  that  was  said  then,  and  which 
is  not  incorporated  into  the  document,  must  be  regarded  as 
abandoned  or  modified  by  the  terms  finally  written  down  and 
signed.  Such  is  the  very  purpose  of  written  instruments. 
It  is  to  make  certain  that  which  may  have  been  indefinite, 
or  about  which  a  dispute  might  arise,  depending  for  its  set- 
tlement upon  fickle  memories  or  interested  testimony.    As  the 
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paper  speaks  for  itself,  can  not  be  misunderstood,  and  forgets 
not,  the  law  looks  with  marked  favor  upon  writtten  documents 
as  evidence,  placing  them  in  the  highest  category.  Crawford 
dk  Gatlm  v.  Jf.  Livingston  <&  Co.,  153  Ky.  58,  154  S.  W.  407. 

It  is  provided  in  Ky.  Stats.,  Sec.  468,  that  ''when  the  law 
requires  any  writing  to  be  signed  by  a  party  thereto,  it  shall 
not  be  deemed  to  be  signed  unless  the  signature  be  sub- 
scribed at  the  end  or  close  of  such  writing." 

In  an  action  on  a  note,  a  plea  that  defendant's  intestate 
did  not  sign  the  note,  nor  authorize  any  one  *'in  writing" 
to  do  so  for  him,  without  alleging  that  the  signature  pur- 
ported to  be  that  of  a  surety,  presents  no  defense,  since  it 
does  not  negative  parol  authority.  OarreWs  Admr.  v.  Ash" 
craft,  39  S.  W.  51,  19  R.  38. 

Where  a  contract  is  reduced  to  writing,  the  writing  is  the 
best  evidence  thereof.  Lyle  v.  Howard,  68  S.  W.  144,  24  R. 
143. 

WRITTEN. — It  is  provided  in  Negotiable  Inst.  Law,  Ky. 
Stats.  (1915),  Sec.  37206,  Subsec.  190,  that,  unless  the  con- 
text otherwise  requires,  the  word  ** written"  includes  printed. 

''Charging  a  person  with  forging  a  letter,  without  saying 
more,  does  not,  in  our  opinion,  either  necessarily  or  accord- 
ing to  the  presumed  understanding  of  the  hearer,  impute  a 
criminal  oflfense.  The  import  of  such  a  charge  is  at  least  as 
ambiguous  and  indeterminate  as  that  of  being  'a  rogue,'  or 
'foresworn;'  and  for  the  like  reasons,  the  charge  that  a 
letter  had  been  'written'  by  one  person  'to  defraud'  an- 
other, should  not  be  deemed  actionable  slander  per  se,  and 
especially  as  such  a  charge  does  not  import  that  the  letter 
was  not  in  the  name  of  the  writer  himself."  Jackson  v. 
Weisiger,  2  B.  Mon.  216. 

WRITTEN  CONTRACT.— A  due  bill  is  a  "written  con- 
tract" within  the  fifteen  years'  statute.  White  v.  Curd,  86 
Ky.  191,  9  R.  505;  Tabor  v.  Hardin,  9  R.  491. 

"The  test  of  whether  this  is  a  'written  contract'  within 
the  fifteen  years'  statute  of  limitations  depends  upon  whether 
it  could  be  declared  on  as  a  convenant  to  pay.    If  an  action 
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could  be  brought  and  recovery  had  upon  the  mortgage  as  a 
fiubstantive  agreement,  the  statute  as  to  written  i2ontracts 
applies;  but  if  it  can  not  be  so  declared  upon  and  a  recovery 
had,  it  comes  within  the  five  years'  statute  of  'contracts  not 
in  writing,'  and  the  right  of  recovery  is  barred."  AUen^  v. 
Shepherd,  162  Ky.  756,  173  S.  W.  135. 

Under  Ky.  Stats.,  Sec.  4445,  providing  that  the  trustees 
of  each  school  district  shall  employ  a  qualified  teacher  and 
''agree  with  him  as  to  compensation,"  and  that  the  contract 
"shall  expressly  prescribe  that  its  terms  are  subject  to  all 
the  provisions  of  the  comm<»L  school  laws,  and  shall  be  in 
writing,  signed  by  the  teacher  and  at  least  two  of  the  tma- 
tees,"  a  contract  providing  that  several  teachers  shall  teach 
a  school  for  the  public  money,  to  be  "apportioned  among 
them  according  to  an  agreement  yet  to  be  made,"  is  not  such 
a  written  contract  as  the  law  contemplates,  as  the  writing 
does  not  fix  the  compensation  but  leaves  it  for  future  agree- 
ment, and  therefore  the  contract  is  not  enforceable.  Mingo 
V.  Trustees  Colored  School  District,  113  Ky.  475,  68  S.  W. 
483,  24  R.  288. 

The  acceptance  of  a  deed  by  the  grantee  and  possession  of 
land  under  it  operate  as  an  agreement  on  his  part  to  pay 
the  purchase  price  recited  in  the  deed,  and  an  action  therefor 
is  founded  on  "a  contract  in  writing"  within  the  meaning 
of  the  statute.  ElUott  v.  Saufley,  89  Ky.  52,  10  R.  958.  See 
Colvin  V.  NeweU,  8  R.  969.    See,  also,  Wmtten  Obligation. 

WRITTEN  INSTRUCTIONS.— Where  the  court  oraUy  told 
the  jury  their  duty  under  a  plea  of  guilty,  but  subsequently 
reduced  it  to  writing  and  sent  it  to  the  jury  room  before  a 
consideration  of  the  case  had  taken  place,  this  was  a  substantial 
compliance  with  the  Code  provisions  requiring  instructions  to 
be  given  in  writing.    White  v.  Com.,  140  Ky.  9,  130  S.  W.  79&. 

Sec.  225  of  the  Criminal  Code  requires  that  instructions  in 
criminal  cases  shall  always  be  given  in  writing,  and  this  rule 
has  been  rigidly  adhered  to,  unless  in  misdemeanor  cases  the 
requirement  be  waived.  Payne  v.  Conu,  1  Met.  370^;  AUen  v. 
Com.,  148  Ky.  327,  146  S.  W.  762  j  Harris  v.  Comr.,  141  Ky.  70, 
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132  S.  W.  148;  Furgerson  v.  Com.,  141  Ky.  457,  132  S.  W.  1030; 
Adams  Express  Co.  v.  Com.,  163  Ky.  275,  173  S.  W.  764. 

WRITTEN  OBLIGATION  TO  PAY  A  DEBT.— A  mortgage 
executed  to  secure  an  account,  without  any  covenant  therein 
to  pay,  is  a  mere  incident  to  the  demand,  and  can  not  stand 
upon  the  footing  of  a  written  obligation  to  pay  a  debt.  Prewitt 
V.  Wortham,  79  Ky.  287,  2  R.  282. 

A  writing  which  acknowledges  an  indebtedness,  and  prom- 
ises to  pay  it,  is  '*a  written  obligation  for  the  payment  of 
money"  within  the  meaning  of  the  statute,  and  an  action 
thereon  is  barred  only  after  the  lapse  of  fifteen  years.  White 
V.  Curd,  86  Ky.  191,  9  R.  505. 

WRITTEN  ORDER.— 'Appellant  found  guilty  of  murder 
was  orally  sentenced,  but  neither  verdict  nor  judgment  was 
spread  on  the  order  book.  On  the  minute  book  of  the  last 
day  of  the  term  was  the  style  of  the  case  with  the  words 
** written  order,"  from  which  the  clerk  in  vacation  spread 
the  order  at  length  upon  the  order  book,  which  was  not  signed 
by  the  judge.  This  practice  is  condemned,  and  a  new  trial 
ordered.    Johnson  v.  Com.,  80  Ky.  377,  4  R.  210. 

WRITTEN  PETITION.— The  statement  in  the  order  for  the 
election  that  '*the  petition  had  been  signed"  was  equivalent 
to  a  statement  that  the  application  was  by  ''written  petition." 
Nail  V.  Tinsley,  107  Ky.  441,  54  S.  W.  187,  21  R.  1167. 

The  failure  of  accused,  in  applying  to  the  county  judge 
for  bail  in  vacation,  to  make  his  application  by  ''written 
petition,"  as  provided  in  Sec.  81  of  the  Code,  does  not  invali- 
date the  bond.     Com.  v.  Dye,  7  R.  517. 

WRONGDOER.— Either  husband  or  wife  can  testify  in 
an  action  for  damages  for  personal  injury  to  the  wife,  but 
not  both.  The  wrongdoer  referred  to  in  Sec.  606  of  the  Code 
is  only  such  a  tort-feasor  as  is  connected  with  the  loss  of 
baggage.    Lems  v.  City  of  Somerset,  16  R.  319. 

The  machinery  of  the  courts  will  not  be  put  in  motion 
to  relieve  one  wrongdoer  from  the  consequences  of  his  wrong- 
ful act  against  another  wrongdoer,  equally  guilty.     The   aid 
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of  the  courts  can  not  be  invoked  for  redress  when  it  is  neces- 
sary for  the  plaintiff  to  state  in  his  complaint  that  he  and 
another  by  reason  of  a  breach  of  public  duty  upon  the  part 
of  each  of  them  have  caused  death  to  another  citizen,  even 
though  their  several  breaches  of  such  were  separate  and  dis- 
tinct acts,  and  neither  participated  in  the  act  of  the  other. 
City  of  Louisville  v.  LonisviUe  By.  Co.,  156  Ky.  141,  160  S. 
W.  771. 

It  is  not  the  rights  of  the  two  wrongdoers  themselves  that 
the  courts  consider  in  such  cases.  They  base  their  fiction  in 
refusing  relief  upon  the  ground  of  the  public  interest  and 
considerations  of  public  policy.  City  of  LouiwiUe  v.  Louis- 
vUle  Ry.  Co.,  156  Ky.  141,  160  S.  W.  771. 

WRONGFUL. — In  an  action  to  recover  damages  for  assault 
and  battery  where  several  are  jointly  sued,  it  is  error  in  the 
court  to  instruct  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  defendants,  or  either  of  them,  *' wrongfully 
assaulted  and  beat  the  plaintiff  with  fists  or  rocks,  they  should 
find  for  the  plaintiff  against  all  or  such  of  them  as  in  the 
opinion  of  the  jury  are  guilty,  if  either  is  guilty,'*  as  nowhere 
was  the  jury  told  what  would  have  been  a  "wrongful"  assault. 
Beavers  v.  Bowen,  80  S.  W.  1165,  26  R.  291. 

WRONGFUL  ACT.— Under  Ky.  Constitution,  Sec.  241,  and 
Ey.  Stats.,  Sees.  4  and  6,  the  administrator  of  a  person  killed 
by  the  careless,  wanton,  or  malicious  use  of  firearms  may  sue 
for  his  death,  where  deceased  left  no  widow  or  child.  How- 
ard's Admr,  v.  Hunter,  126  Ky.  685,  104  S.  W.  723,  31  R. 
1092. 

Any  act  that  is  wanton  or  malicious  is  necessarily  wrongful, 
and  whenever  death  is  caused  by  a  wrongful  act,  however  it 
may  be  committed,  or  whatever  the  means  used  in  its  commis- 
sion may  be,  a  cause  of  action  survives  to  the  personal  repre- 
sentative.   Id. 

Constitution,  Sec.  241,  which  provides  that,  when  death 
results  from  negligence  or  ** wrongful  act,"  the  action  for 
damages  shall  be  prosecuted  by  the  personal  representative 
of  the  deceased,  does  not  apply  to  Gen.  Stats.,  Chap.  1,  Sec.  6, 
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which  gives  a  right  of  action  for  damages  to  **the  widow  or 
minor  child  of  a  person  killed  by  the  wanton  or  malicious 
nse  of  firearms,"  since  the  words  ** wrongful  act"  were  in- 
tended only  to  denote  acts  from  which  negligence  could  arise. 
McClure  v.  Alexander,  15  R.  732. 

Where  the  evidence  showed  that  defendant  went  in  search 
of  deceased  as  soon  as  the  degrading  charges  made  by  de- 
ceased were  reported  to  him,  and  that  after  meeting  deceased 
on  the  highway  they  rode  a  short  distance  together,  when 
the  killing  occurred,  it  was  prejudicial  to  defendant,  in  the 
instructions,  to  qualify  his  right  to  rely  on  the  plea  of  self- 
defense,  in  the  event  defendant,  **1by  his  own  wrongful  act," 
made  the  danger  to  himself  necessary  upon  the  part  of  the 
deceased,  etc.  The  court  ought  to  have  explained  what  the 
words  ''wrongful  act"  meant  in  connection  with  the  facts  in 
this  particular  case.    Massie  v.  Com.,  16  R.  790. 

WRONGFULLY. — The  mere  averment,  in  a  petition  based 
on  an  alleged  breach  of  a  policeman's  o£Scial  bond,  that  he 
had,  in  making  an  arrest,  ''wrongfully,  cruelly,  and  severely 
assaulted,  beat  and  bruised  the  plaintiff,"  is  not  sufficiently 
erpecific  to  state  a  cause  of  action.  Connelly  v.  American  Bond- 
ing d  Trust  Co.,  113  Ky.  904,  69  S.  W.  959,  24  R.  714. 

WRONGFULLY  OBTAINED,— An  entry  upon  the  records 
of  a  society,  which  was  printed  and  sent  to  its  subordinate 
lodges,  ordering  that  a  claim  for  balance  of  salary  be  rejected, 
and  that  if  the  claimant  should  institute  suit  therefor  a  cross- 
action  be  brought  against  him  to  recover  the  amount  "wrong- 
fully obtained"  by  him  on  a  claim  of  salary  for  a  time  sub- 
sequent to  the  termination  of  his  office,  was  not  libelous,  as 
the  words  do  not  impute  dishonesty.  Keyer  v.  Rives,  56  S. 
W.  4,  21  R.  1706. 

WRONGS.— The  use  of  the  word  "wrongs,"  in  an  instruc- 
tion in  a  personal  injury  case  authorizing  the  jury  to  award 
such  sum  as  will  compensate  plaintiff  for  "the  injury  and 
wrongs  above  described,"  is  error,  as  tending  only  to  confuse; 
compensation  being  allowed  only  for  injury  sustained  by  rea^ 
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■on  of  some  breach  of  duty,  whereas  wrongs  are  punished 
by  imposition  of  some  penalty  not  intended  to  compensate  fhe 
party  wronged,  but  to  punish  the  wrongdoer;  even  punitive 
damages,  when  recoverable,  being  imposed  by  way  of  punish- 
ment and  not  as  part  of  the  compensation.  L.  &  N,  B.  Co. 
V.  Lynch,  137  Ky.  696,  126  S.  W.  362. 


X-RAY. — ^**  While  a  picture  produced  by  an  X-ray  can  not 
be  verified  as  a  true  representation  of  the  subject  in  the  same 
way  that  a  picture  made  by  a  camera  can  be,  the  rule  in 
regard  to  the  use  of  ordinary  photographs  on  the  trial  of  a 
cause  applies  to  photographs  of  the  internal  structure  and 
conditions  of  the  human  body  taken  by  the  aid  of  X-rays 
when  verified  by  proof  that  they  are  a  true  representation." 
Ugon  V.  Allen,  157  Ky.  101,  162  S.  W.  536. 


YARD. — *'A  'yard'  is  an  open,  unoccupied  space  on  the 
same  lot  with  a  tenement  house,  between  the  extreme  rear 
enclosing  wall  of  the  house  and  the  extreme  rear  line  of  the 
lot."  Tenement  House  Act— Cities  of  First  Class.  Acts  1912, 
Chap.  140;  Ky.  Stats.   (1915),  Sec.  3037^. 

YARDS  AND  TERMINALS.— A  railroad  company  may  for 
its  convenience  in  the  handling,  storing,  and  distribution  of 
its  cars  and  freight,  have  yard  facilities,  including  switches, 
spurs,  and  side  tracks,  and  it  will  not  be  obliged  as  a  com- 
mon carrier  to  transport  from  one  point  to  another  in  such 
yards  freight  for  the  convenience  of  shippers.  Crescent  Coal 
Co,  V.  L.  &  N.  B.  Co.,  143  Ky.  73,  135  S.  W.  768,  33  L.  R. 
A.   (N.S.)   442. 

YEAR.— It  is  provided  in  Ky.  Stats.,  Sees.  44^,  452,  that 
in  the  construction  of  statutes  ''the  word  'month'  shall  be 
construed  to  mean  a  calendar  month,  and  the  word  'year'  a 
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calendar  year,  and  the  word  *year'  alone,  shall  be  equivalent 
to  the  expression  'year  of  our  liOrd.   " 

It  is  provided  in  Civil  Code,  Sec.  732,  that  in  the  con- 
struction of  the  Code  the  word  ** month"  means  calendar 
month,  and  the  word  '*year"  means  calendar  year. 

The  year,  in  law,  is  365  calendar  days.  Erwin  v.  Benton, 
120  Ky.  536,  87  S.  W.  291,  27  R.  909. 

Under  Ky.  Stats.,  Sec.  2516,  providing  that  "an  action  for 
an  injury  to  the  person  of  the  plaintiff  .  .  .  shall  be 
commenced  within  one  year  next  after  the  cause  of  the  action 
accrued,  and  not  thereafter,"  the  word  **year"  means  cal- 
endar year,  which  ordinarily  includes  365  days,  but  in  leap 
years  366  days,  and  in  computing  the  time  the  day  on  which 
the  injury  occurred  must  be  included.  Geneva  Cooperage  Co. 
V.  Broum,  124  Ky.  16,  98  S.  W.  279,  30  R.  272. 

Sec.  694,  Ky.  Stats.,  providing  that  grand  juries  shall  be 
summoned  but  three  terms  '*in  each  year,"  has  reference  to 
calendar  years.  Taggcart  v.  Com,,  104  Ky.  301,  46  S.  W.  674, 
20  R.  493. 

An  appeal  taken  November  19,  1913,  from  a  judgment 
entered  November  18,  1911,  is  not  barred  by  limitation, 
although  the  year  1912  was  leap  year,  as  under  the  statute, 
the  word  **year"  means  a  calendar  year.  Rice  v.  Blair,  158 
Ky.  680,  166  S.  W.  180. 

A  manufacturer  offered  on  May  29,  a  dealer  to  make  and 
furnish  to  him  for*  a  year  such  castings  as  he  needed.  The 
offer  was  accepted  on  June  10  with  certain  modifications  which 
were  agreed  to  on  June  12;  held,  that  the  contract  was  for  a 
year  from  June  12,  and  for  castings  to  be  made  and  delivered 
before  June  12  of  the  next  year.  The  Raven  Malleable  Cast- 
ing Co.  V.  W.  E.  Caldwell  Co.,  146  Ky.  135,  142  S.  W.  227. 

Wliat  is  '* school  year"  is  provided  by  Ky.  Stats.,  Sec.  4365. 

YES  AND  NO. — The  jury  are  not  bound  to  accept  as  true 
the  direct  answers  of  a  witness  to  one  or  more  questions, 
but  may,  upon  the  whole  of  his  evidence,  disregard  his  '*yes 
and  no"  answers,  and,  upon  the  facts  and  circumstances  dis- 
closed by  his  evidence,  find  a  verdict  contrary  to  his  express 
declarations.     Rosenberg  v.  Dahl  162  Ky.  92,  172  S.  W.  113. 
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